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NOTES 

ONTHB 


UNITED  STATES  REPORTS^ 


108  XTNITED  STATES. 


108  U.  &  4-5,  27  Ii.  Ed.  630,  1  Sop.  Ct.  1,  JOHNSOK  T.  WATERS* 

Requirement  or  i)ennission  of  new  or  additional  appeal  or  super- 
sedeas bond  in  appellate  eonrt.    Note,  10  AnxL  Oas.  805* 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  862. 

108  U.  8.  5-6^  27  L.  Ed.  680,  1  Sup.  Ct.  17,  OBANE  IBON  CO.  ▼.  HOAO- 
LAIVD. 

Not  cited. 

108  T7.  S.  6-9,  27  L.  Ed.  632,  1  Sup.  Ct.  80,  WAPLES  T.  HATS. 

Estate  acquired  by  purchaser  of  land  condenmed  and  sold  under  Con- 
fiscation Act  of  July  17,  1862,  teiminated  wltb  life  of  person  for  whose 
act  it  was  seized;  hence  latter's  heirs  may  recover  same. 

Approved  in  Shields  v.  Shiff,  124  U.  S.  354,  31  L.  Ed.  447,  8  Sup.  Ct. 
512,  holding  mortgagee's  rights  not  affected  by  confiscation  of  land. 

Where  land  was  sold  by  government,  under  Confiscation  Act  of  1862, 
and  proceeds  of  sale  paid  intervening  mortgagor,  neither  purchaser  nor 
United  States  is  subrogated  to  mortgagor's  rights. 

Approved  in  Shields  v.  Shiff,  124  U.  S.  356,  31  L.  Ed.  447,  8  Sup.  Ct. 
512  (affirming  36  La.  Ann.  648),  holding  mortgagee  can  proceed  against 
mortgagor,  after  latter's  expropriation,  through  confiscation  proceedings. 

108  n.  a  10-12,  27  L.  Ed.  631,  1  Sup.  Ct.  83.  BIGEI^OW  T.  AEMES. 

Where  plalntUf  has  folly,  and  defendant  partially,  performed  agree- 
mont  to  exchange  real  estate,  epecific  performance  will  be  decreed,  whether 
or  not  memorandum  was  sufficient  under  statute  of  frauds^ 

[-1  (1) 
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Approved  in  Barton  v.  Dunlap,  8  Idaho,  92,  66  Pac.  836,  holding  par- 
chaser  from  vendor  with  notice  of  agreement  to  sell  is  bound  to  convey 
npon  payment  of  purchase  price;  White  v.  Poole,  74  N.  H.  73,  65  Atl. 
257,  enforcing  contract  of  uncle  to  convey  house  to  niece;  Riggles  v. 
Erney,  154  U.  S.  253,  88  L.  Ed.  980,  14  Sup.  Ct.  1086,  holding  part  per- 
formance of  oral  contract  for  purchase  of  land  takes  it  from  statute 
of  frauds ;  Wheeling  Bridge  etc.  Ry.  Co.  v.  Reymann  Brew.  Co.,  90  Fed. 
194,  32  C.  'C.  A.  571,  holding  payment  enforceable  where  railroad  has 
taken  x)os8ession  under  parol  contract  for  right  of  way;  Gilbert  V. 
Sleeper,  71  Cal.  293, 12  Pac.  173,  holding  contract  for  exchange  of  land, 
one  of  sale,  enforceable  by  specific  performance. 

Parol  exchange  of  lands  as  affected  by  statute  of  frauds.    Note, 
Ann.  Oas.  1912A,  310. 

Possession  of  one  of  several  parcels  of  land  as  part  performance 
sufficient  to  satisfy  statute  of  frauds.    Note,  8  Aim.  Oas.  80. 

^      Bight  to  specific  performance  of  oral  contract  for  land  in  case  of 
part  performance.    Note,  6  E.  B.  0.  746. 

108  U.  a  12-14,  27  K  Ed.  634,  1  Sup.  Ot.  136,  OBJlY  v.  HOWE. 

Where  territorial  Sapreme  Court  has,  on  appeal,  set  aside  findings  of 
lower  court,  and  decided  cajie  on  evidence^  its  judgment  must  be  afllrmed. ' 
Approved  in  Naeglin  v.  De  Cordoba,  171  U.  S.  640,  43  L.  Ed.  316,  19 
Sup.  Qt.  36,  and  Zeckendorf  v.  Zeckendorf,  171  U.  S.  686«  43  L.  Ed. 
179,  19  Sup.  Ct.  682,  both  following  rule ;  Idaho  etc.  Land  Co.  v.  Brad- 
bury, 132  U.  S.  515,  33  L.  Ed.  437,  10  Sup.  Ct.  179,  San  Pedro  &  Canon 
del  Agua  Co.  v.  United  States,  146  U.  S.  131,  36  L.  Ed.  914,  13  Sup.  Ct. 
97,  and  Salina  Stock  Co.  v.  Salina  Creek  Irr.  Co.,  163  U.  S.  117,  41 
L.  Ed.  93,  16  Sup.  Ct.  1039,  all  holding  authority,  on  appeal  from  terri- 
torial Supreme  Court,  limited  to  determine  whether  findings  of  fact  sup- 
port decree,  and  as  to  errors  in  rulings;  Cameron  v.  United  States,/ 148 
U.  S.  305,  87  L.  Ed.  460,  13  Sup.  Ct.  597,  and  Will  v.  Tomabells,  217 
U.  S.  60,  64  L.  Ed.  666,  30  Sup.  Ct.  424,  both  arguendo. 


108  XT.  8.  14-15,  27  L.  Ed.  634,  1  Sup.  Ct.  13JB,  FEIBELMAN  T.  PACKARD. 

Writ  of  error  brought  by  but  one  of  several  Joint  defendants,  without 
flummons  and  severance,  or  equivalent  proceedings^  must  be  dismissed. 

Approved  in  The  Bylands,  231  Fed.  105,  refusing  to  allow  appeal  by 
claimant  against  vessel  without  joinder  of  surety  on  bond;  Provident 
Life  &  Trust  Co.  v.  Camden  &  T.  Ry.  Co.,  177  Fed.  868,  101  C.  C.  A. 
68-,  holding  joint  defendant  could  not  appeal  from  decree  foreclosing 
mortgage;  Port  v.  Schloss  Bros.  &  Co.,  149  Fed.  732,  79  C.  C.  A.  437, 
dismissing  writ  of  error  when  both  defendants  do  not  join  in  it,  where 
there  was  a  joint  judgment ;  Lovelesaf  V.  Ransom,  107  Fed.  627,  46  C.  C.  A. 
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615,  reaffirming  rule ;  Fitzpatrick  v.  Graham,  119  Fed.  353,  upholding 
jurisdiction  where  two  of  defendants  against  whom  joint  judgment  had 
been  rendered  failed  to  join  in  petition  for  writ  of  error,  though  they 
were  joined  in  writ;  Kidder  v.  Fidelity  Ins.  etc.  Co.,  105  Fed.  823,  44 
C.  C.  A.  593,  dismissing  appeal  by  one  of  several  interveners  where 
only  complainant  and  receiver  of  one  of  several  defendants  was  cited; 
Huebsehmann  v.  Von  Cotzhausen,  107  Wis.  73,  82  N.  W.  723,  holding 
where,  under  Rev.  Stats.,  §  3075,  providing  that  tenant  in  possession 
should  be  named  as  defendant,  where  judgment  rendered  against  ten- 
ant and  other  defendants,  failure  of  tenant  to  join  in  writ  of  error  mere 
irregularity,  which  will  not  affect  review  on  merits  in  absence  of  motion 
to  dismiss ;  Estis  v.  Trabue,  128  U.  S.  230,  32  L.  Ed.  489,  9  Sup.  Ct.  60, 
Hardee  v.  Wilson,  146  U.  S.  183,  86  L.  Ed.  984,  13  Sup.  Ct.  40,  Hedges 
V.  Seibert  Cylinder  etc.  Co.,  50  Fed.  643,  1  C.  C.  A.  594,  and  Humes  v. 
Third  Nat.  Bank,  54  Fed.  920,  4  C.  C.  A.  668,  all  foUowing  rule;  West 
V.  Irwin,  54  Fed.  420,  4  C.  C.  A.  401,  arguendo. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  855. 

108  T7.  S.  15,  27  Ii.  Ed.  636,  1  Sup.  Ot.  139,  WOOLF  T.  HAMILTON. 

Cbms  not  tried  by  Jury  in  territorial  court  must  be  brought  to  Supreme 
Court  by  appeal,  and  not  by  writ  of  error;  hence,  writ  dismissed. 

Approved  in  Murphy  v.  Ramsey,  114  U.  S.  35,  29  L.  Ed.  54,  5  Sup. 
Ct.  758,  United  States  v.  Hailey,  118  U.  S.  235,  80  L.  Ed.  173,  6  Sup.  Ct. 
1049,  Story  v.  Black,  119  U.  S.  237,  80  L.  Ed.  341,  7  Sup.  Ct.  176,  and 
First  Nat.  Bank  v.  McAndrews,  7  Mont.  436,  17  Pac.  555,  all  following 
rule;  Muhlenberg  County  v.  Dyer,  65  Fed.  635,  13  C.  C.  A.  64,  arguendo. 

108  T7.  &  15-16,  27  L.  Ed.  685,  1  Bup.  Ot.  187,  NEW  OBLEAN8  ▼.  NEW 
OBLEAKS  ETC.  E.  R.  CO. 

Not  cited. 

108  XT.  8.  17,  27  K  Ed.  635,  1  Sup.  Ot.  417,  MAYEB  T.  WAUiB. 

Not  cited. 

108  XT.  S.  18-24,  27  L.  Ed.  636,  1  Sup.  Ct.  614,  617,  CHICAGO  ETC.  R.  E. 
CO.  V.  WIGGINS  FEBBY  CO. 

State  Judgment  set  up  as  estoppel  cannot  be  Impeached  collaterally 
in  Federal  court,  by  showing  tlLat  State  laws  were  not  given  due  effect. 

Approved  in  Defiance  Water  Co.  v.  Defiance,  191  U.  S.  191,  194,  48 
L.  Ed.  148,  24  Sup.  Ct.  63,  holding  fact  that  city  council  has  passed 
resolution  providing  for  payment  of  pending  bill  of  water  compaoyj 
with  saving  clause  against  city  being  estopped  from  denying  existence 
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of  contract  right,  does  not  give  Federal  court  jurisdiction  to  enjoin  city 
from  appropriating  money  in  water  fund  to  payment  of  any  indebted- 
ness other  complainant's;  Union  &  Planters'  Bank  y.  Memphis,  189  U.  8. 
76,  47  L.  Ed.  715,  23  Sup.  Ct.  606  (affirming  111  Fed.  572,  49  C.  C.  A. 
455),  holding  State  judgment  for  taxes  only  res  adjudicata,  in  Federal 
courts  as  to  taxes  for  particular  years;  First  Nat.  Bank  v.  City  of  Cov- 
ington, 129  Fed.  804,  adjudication  in  suit  for  taxes  for  one  year  is  not 
conclusive  as  to  liability  for  next  year  in  Federal  court,  as  it  is  not  con- 
clusive in  State  court;  Manley  v.  Park,  62  Kan.  563,  64  Pac.  31,  holding 
judgment  of  court  having  jurisdiction  of  parties  and  subject  matter  is 
conclusive  as  to  all  matters  necessarily  involved,  except  as  to  jurisdic- 
tional  matters  appearing  in  record;  Slaughter  v.  Louisville  etc.  R.  Co., 
125  Tenn.  300,  143  S.  W.  605,  holding  decree  allowing  trustee  in  bank- 
ruptcy to  sue  for  debts  cannot  be  collaterally  attacked  in  suit  brought 
by  him;  Sipe  v.  Copwell,  59  Fed.  971,  8  C.  C.  A.  419,  ruling  similarly  as 
to  State  decision  sustaining  ^service  of  process. 

It  is  presomed  that  State  courts  will  follow  Federal  OonBtitution  and 
laws,  and  removals  will  not  be  allowed  because  of  fear  that  they  will  not. 

Approved  in  Zikos  v.  Oregon  R.  &  Nav.  Co.,  179  Fed.  899,  holding 
Federal  court  had  no  jurisdiction  over  suit  to  set  aside  contract  made 
by  city  with  water  company;  Risley  v.  City  of  Utica,  173  Fed.  513,  one 
deprived  of  his  property  without  due  process  of  law  by  exercise  by  city 
council  of  fixing  power  delegated  to  it  by  legislature  may  invoke  Federal 
jurisdiction ;  Shrevoport  v.  Cole,  129  U.  S.  42,  32  L.  Ed.  591,  9  Sup.  Ct. 
212,  and  New  Orleans  v.  Benjamin,  153  U.  S.  424,  88  L.  Ed.  769,  14 
Sup.  Ct.  909,  holding  State  court  is  to  determine  in  first  instance  whether 
State  statute  impairs  contract  obligation;  Fergus  Falls  v.  Fergus  Falls 
Water  Co.,  72  Fed.  876, 19  C.  C.  A.  212,  holding  allegations  in  complaint 
alone  cannot  raise  Federal  questions  (but  see  dissenting  opinion  in  72 
Fed.  882, 19  C.  C.  A.  212) ;  Nashville  etc.  Ry.  Co.  v.  Taylor,  86  Fed.  173, 
holding  presumption  is  in  favor  of  jurisdiction;  Crystal  Springs  Land 
etc.  Co.  V.  Los  Angeles,  82  Fed.  123,  McCain  v.  Des  Moines,  84  Fed.  730, 
and  California  Oil  etc.  Co.  v.  Miller,  96  Fed.  21,  arguendo. 

108  U.  S.  24-29,  27  L.  Ed.  638,  2  Sap.  ci  6,  ST.  LOUIS  ETC.  B.  E.  CO.  7. 
SOUTHEBN  EXPBES8  CO. 

Decree  is  final  when  it  terminates  litigation  between  parties  on  merits 
and  leavea  nothing  to  he  done  but  to  enforce  it  by  execution. 

Approved  in  Van  Syckcl  v.  Arsuage,  220  U.  S.  602,  55  L.  Ed.  603,  31 
Sup.  Ct.  716,  denying  jurisdiction  over  appeal'  from  decree  in  suit  for 
dissolution  of  partnership  which  finds  certain  lease  to  be  void,  and  leaves 
accounting  and  separation  of  property  for  future  determination;  Heike 
Y.  United  States,  217  U.  S.  429,  -54  L.  Ed.  824,  30  Sup.  Ct.  539,  holding 


5         ST.  LOUIS  R.  R.  CO.  v.  SOUTHERN  EX.  CO.    108  U.  S.  24-29 

denial  of  plea  in  bar  is  not  final  decree;  Crooker  v.  Knudscn,  232  Fed. 
858,  holding  denial  of  motion  to  vacate  order  of  arrest  is  not  final; 
Loewe  v.  Union  Sav.  Bank,  222  Fed,  343,  holding  default  judgment  is 
final  judgment;  Gladys  Belle  Oil  Co.  v.  Mackey,  216  Fed.  130,  132 
C.  C.  A.  373,  holding  dismissal  of  cross-bill  as  to  one  issue  is  not  final 
decree;  Bray  v.  Staples,  180  Fed.  330,  103  C.  C.  A.  451,  holding  court  not 
ousted  of  jurisdiction  until  filing  of  report  ordered  of  receiver;  Doudell 
V.  Shoo,  159  Cal.  453,  114  Pac.  581,  holding  in  suit  for  accounting,  order 
of  court  providing  for  same  is  not  final ;  Stahl  v.  Stahl,  220  111.  190,  77 
N.  E.  68,  holding  decree  that  certain  conveyances  were  in  trust  and  re- 
ferring case  for  accounting  is  final  as  to  title;  ^eyens  v.  Flesher,  39 
Ind.  App.  402,  79  N.  E.  1088,  holding  judgment  for  costs  is  not  final; 
Ex  parte  Norton,  108  U.  S.  242,  27  L.  Ed.  711,  2  Sup.  Ct.  493,  ruling 
similarly  as  to  decree  refusing  to  set  aside  sale  as  fraudulent;  Easton  v. 
Houston  etc.  Ry.  Co.,  44  Fed.  9,  decree  dismissing  intervention;  Klever 
V.  Seawall,  65  Fed.  377,  12  C.  C.  A.  653,  decree  in  partition  suit;  An- 
drews V.  National  Foundry  etc.  Works,  73  Fed.  518,  19  C.  C.  A.  548, 
decree  in  creditors'  suit  fixing  amounts  due;  Chase  v.  Driver,  92  Fed. 
785,  34  C.  C.  A.  668,  order  for  judicial  sale  of  specific  property;  Whitaker 
V.  Sparkman,  30  Fla.  357,  11  South.  545,  decree  against  administrator 
ordering  distribution ;  Allison  v.  Drake,  145  HI.  510,  32  N.  E.  539,  decree 
setting  aside  partition  and  ordering  new  partition;  Chicago  etc.  Ry.  Co. 
V.  Chicago,  148  111.  153,  35  N.  E.  883,  order  for  possession  in  condemna- 
tion proceedings;  State  v.  Woodson,  128  Mo.  513,  31  S.  W.  107,  order 
to  surrender  office;  Clarke  v.  Nebraska  Nat.  Bank,  49  Neb.  806,  69  N.  W. 
106,  order  for  examination  of  judgment  debtor;  State  v.  Security  Sav. 
Co.,  28  Or.  417,  43  Pac.  163,  order  overruling  demurrer  to  bill  for  dis- 
covery; Dainese  v.  Kendall,  119  U.  S.  55,  30  L.  Ed.  306,  7  Sup.  Ct.  66, 
holding  reference  to  take  account  of  profits  not  final ;  Keystone  Iron  Co. 
V.  Martin,  132  U.  S.  93,  97,  33  L.  Ed.  276,  277,  10  Sup.  Ct.  33,  34,  decree 
for  injunction  and  referring  to  master  for  accounting  is  not  final ;  Duf oiir 
V.  Lang,  54  Fed.  916,  4  C.  C.  A.  663,  decree  appointing  receiver  not  final ; 
Robinson  v.  Belt,  56  Fed.  329,  5  C.  C.  A.  521,  order  overruling  demurrer 
to  interplea  not  appealable;  Merriman  v.  Chicago  etc.  R.  Co.,  64  Fed. 
547,  12  C.  C.  A.  275,  reference  to  master  in  account  is  not  final;  United 
States  V.  Church,  5  Utah,  396,  16  Pac.  724,  order  appointing  receiver 
not  appealable;  dissenting  opinion  in  St.  Louis  etc.  Ry.  Co.  v;  Jackson, 
95  Fed.  571,  37  C.  C.  A.  165,  majority  holding  order  establishing  lien 
not  final;  Bissell  Carpet  Sweeper  Co.  v.  Goshen  Sweeper  Co.,  72  Fed. 
551, 19  C.  C.  A.  25,  arguendo. 

Distinguished  in  Bowker  v.  United  States,  186  U.  S.  139,  46  L.  Ed. 
1092,  22  Sup.  Ct.  804,  holding  District  Court  decree  dismissing  cross- 
libel  in  admiralty  to  recover  damages  sustained  by  one  vessel  in  collision 
with  another  is  not  final  judgment,  reviewable  by  Supreme  Court. 
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Decree  In  rait  to  compel  railway  company  to  do  express  company's 
business  is  final,  although  reference  is  ordered  to  determine  incidental  mat- 
ters of  administration  and  to  adjust  accounts  accrued. 

Approved  in  Missouri  etc.  R.  R.  Co.  v.  Dinsmore,  108  U.  S.  30,  27 
L.  Ed.  640,  2  Sup.  Ct.  9,  following  rule;  Fidelity  Ins.  etc.  Deposit  Co.  v. 
Dickson,  y8  Fed.  207,  24  C.  C.  A.  60,  arguendo. 

Finality  of  decree  adjudicating  equities  but  reserving  settlement  of 
accounts  for  report  of  master.    Note,  6  Ann.  Gas.  177. 

l^cellaneous.  Cited  in  Nashville  etc.  Ry.  Co.  y.  Taylor,  86  Fed. 
173,  erroneously. 

108  U.  8.  30-31,  27  L.  Ed.  640,  2  Sap.  OU  9,  MiaSOUBI  ETO.  BY.  CO.  T. 
DINSMORE. 

Decree  in  suit  to  compel  railway  company  to  do  express  company's 
business  is  final,  altltoufSh  reference  is  ordered  to  determine  Incidental 
matters  of  administration  and  to  adjust  accounts  accrued. 

Approved  in  Easton  v.  Houston  etc.  Ry.  Co.,  44  Fed.  9,  holding  decree 
dismissing  intervention  final;  Whitaker  v.  Sparkman,  30  Fla.  357,  11 
South.  545,  holding  decree  ordering  administrator  to  pay  assets  into  court 
is  appealable. 

Finality  of  decree  adjudicating  equities  but  reserving  settlement 
of  accounts  for  report  of  master.    Note,  5  Ann.  Gas.  177. 

If  clerk's  certificate  to  transcript  is  not  correct,  remedy  is  by  certiorari 
to  supply  deficiencies,  and  not  by  motion  to  dismiss. 

Approved  in  State  v.  Tingler,  32  W.  Va.  548,  25  Am.  St.  Rep.  882, 
9  S.  E.  935,  issuing  writ  on  suggestion  of  diminution  of  record;  Nashua 
etc.  R.  Corp.  v.  Boston  etc.  R.  Corp.,  61  Fed.  245,  9  C.  C.  A.  468, 
arguendo. 

Where  it  appears  on  face  of  decree  that  case  was  disposed  of  on 
demurrer  to  bill,  evidence  on  file  is  not  necessary  for  hearing  of  appeal. 

Approved  in  Nashua  etc.  R.  Corp.  v.  Boston  etc.  R.  Corp.,  61  Fed. 
243,  9  C.  C.  A.  468,  following  rule. 

Where  record  has  not  been  printed  in  full  and  its  contents  are  dis- 
puted, certiorari  may  issue  and  all  further  questions  be  reserved  until 
return  is  made. 

Approved  in  Flickinger  v.  First  Nat.  Bank,  145  Fed.  164,  76  C.  C.  A.- 
132,  holding  where  .transcript  on  appeal  does  not  contain  all  the  evi- 
dence, proper  procedure  is  to  suggest  diminution  of  the  record. 

Miscellaneous.  Cited  in  Wells,  Far^  &  Co.  v.  Oregon  Ry.  etc.  Co., 
18  Fed.  519,  as  pending  in  Supreme  Court. 


7  STEBBINS  v.  DUNCAN.  108  U.  S.  32-51 

108  n.  8.  32-51,  27  L.  Ed.  641,  2  Sap.  Ot.  SIS,  STEBBINS  y.  DTTNOAN: 

Suggestion  of  death  of  sole  plaintiff  and  order  to  make  Ills  devlseeB 
plaintiffs  settles  prima  facie  fact  of  deatb,  for  purposes  of  trial. 

Approved  in  Dom  v.  Ross,  177  111.  227,  52  N.  E.  321,  holding  appoint- 
ment of  administrator  is  prima  facie  evidence  of  death. 

Existence  of  original  deed  and  its  deatmctlon  lyy  fire  "being  proved, 
secondary  evidence  is  admissible  to  prove  its  contents. 

Approved  in  Keely  v.  Moore,  196  U.  S.  41,  49  L.  Ed.  879,  25  Sup.  Ct 
169,  holding  testimony  of  subscribing  witnesses,  certificate  of  proof  of 
death  and  genuineness  of  testator's  signature  proved  execution  of  will; 
Toledo  Traction  Co.  v.  Cameron,  137  Fed.  61,  69  C.  C.  A.  28,  holding 
when  witness  cannot  be  produced  at  trial,  a  person  who  heard  him  tes- 
tify and  took  notes  at  former  trial  may  testify  as  to  what  the  testimony 
was;  Brown  v.  Harkins,  131  Fed.  67,  65  C.  C.  A.  301,  denying  admissi- 
bility of  secondary  evidence  of  contents  of  account-book  where  proof 
insufficient  to  show  exhaustive  search  for  original;  Gilmore  v.  Butts, 
61  Elan.  318,  59  Pae.  646,  holding  copy  of  deposition,  original  of  which 
was  duly  taken  and  filed  with  clerk  of  court  and  lost,  may  be  read  in 
evidence;  Ayers  v.  Ratshesky,  213  Mass.  594,  101  N.  E.  80,  holding  evi- 
dence of  prior  conviction  of  accused  is  not  admissible  without  evidence 
of  identity;  Clark  v.  Stetson,  113  Me.  281,  93  Atl.  743,  allowing  admis- 
sion of  carbon  copy  where  original  deposition  was  lost;  Van  Gunden  v. 
Virginia  Coal  etc.  Co.,  52  Fed.  845,  3  C.  C.  A.  294,  where  loss  of  deed 
was  established. 

Distinguished  in  United  States  v.  Boyd,  S  App.  D.  C.  448,  refusing 
to  admit  declaration  of  deceased  in  attesting  instrument. 

Prerequisites  to  admissibility  of  secondary  evidence  of  document 
in  other  party's  possession.    Note,  11  £.  R.  0.  449. 

Where  witnesses  to  deed  are  shown  to  ])e  dead,  execution  should  be 
proved  by  proof  of  handwriting. 

Approved  in  McVicker  v.  Conkle,  96  Ga.  586,  24  S.  E.  24,  following 
rule;  State  Bank  of  Detroit  v.  Matthews,  123  Mich.  60,  81  N.  W.  919, 
holding  Act  No.  200,  Pub.  Acts  1899,  amending  mortgage  foreclosure 
laws  by  shortening  time  within  which  sale  of  land  may  be  decreed,  does 
not  impair  obligation  of  existing  mortgages. 

Necessity   for  calling  subscribing  witnesses  to  prove  attested  in- 
struments.   Note,  35  K  R.  A.  326,  334. 

In  order  to  lay  ground  for  excluding  admittedly  correct  copy  of 
destroyed  deposition,  it  must  be  objected  that  witness  does  not  reside  in 
anotlier  State  or. more  than  one  hundred  miles  from  place  of  triaL 

Approved  in  Columbus  Ry.  Co.  v.  Patterson,  143  Fed.  250,  73  C.  C.  A. 
003,  holding  objection  to  deposition  in  Federal  court  on  ground  that 
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it  is  not  shown  that  witness  is  without  reach  of  subpoena  is  waived  if 
not  made  at  the  time  and  comes  too  late  on  appeal. 

Objection  to  admission  of  testimony  must  be  specific,  and  in  proceed- 
ing for  emx  party  is  confined  to  objection  so  taken. 

Approved  in  Grandison  v.  Robertson,  231^  Fed.  794,  following  role; 
Charleston  Ice  Mfg.  Co.  v.  Joyce,  54  Fed.  333,  4  C.  C.  A.  368,  objection 
to  testimony  must  b^  specific ;  Union  Pac.  Ry.  Co.  v.  Reese,  56  Fed.  291, 
5  C.  C.  A.  510,  objection  to  deposition  not  allowable  for  first  time  on 
appeal. 

In  tracing  titles,  identity  of  names  is  prima  facie  evidence  of  identity 
of  persons,  execution  of  deed  having  been  proved. 

Approved  in  Crandall  v.  Lynch,  20  App.  D.  C.  84,  refusing  to  admit 
evidence  as  to  canceling  of  revenue  stamps  on  deeds;  Rupert  v.  Penner, 
35  Neb.  598,  17  L.  R.  A.  828,  53  N.  W.  602,  construing  deed;  Stahl  v. 
Ertel,  62  Fed.  922,  holding  patents  may  be  identified  by  name. 

Presumption  of  identity  of  person  from  identity  of  name.  Note, 
17  K  B.  A.  824. 

In  nilnois,  deeds  may  be  recorded,  altboogh  not  prored  or  acknowl- 
edged, and  record  operates  as  constmctive  notice  to  subsequent  purchasers 
and  creditors. 

Approved  in  Cooper  v.  Bums,  133  Fed.  403,  holding  conveyance  by 
g^ardi^n  under  order  of  court  and  conveyance  from  purchaser  to  guard- 
ian, when  recorded,  were  notice  to  mortgagee  from  guardian  and  he  was 
not  protected. 

Effectiveness  as  notice  of  recorded  instrument  not  entitled  to  record. 
Note,  Ann  Gas.  1913B,  1077. 

Documents  of  public  nature,  which  it  would  be  inconvenient  to  remove, 
may  bo  proved  by  duly  authenticated  copy. 

Approved  in  Campbell  v.  Hughes,  155  Ala.  598,  47  South.  47,  allowing 
suit  by  foreign  administrator  on  filing  of  authenticated  copy  of  letters; 
Drennen  Motor  Car  Co.  v.  Evans,  192  Ala.  158,  68  South.  306,  holding 
mortgage  book  evidence  that  satisfaction  was  not  entered. 

It  being  duty  of  recorder  to  note  date  when  record  is  made,  copy  of 
memorandum  is  competent  to  prove  such  memorandum  and  date  of  record. 

Approved  in  Applcgate  v.  Lexington  etc.  Min.  Co.,  117  U.  S.  262,  29 
L.  Ed.  894,  6  Sup.  Ct.  745,  following  rule. 

Effect  of  change  in  county  or  district  boundaries  after  recordation 
of  instrument  affecting  either  realty  or  personalty.  Note,  18  Ann* 
Oas.  158. 


9        CONNECTICUT  MUT.  L.  L  CO.  v.  CUSHMAN.    108  U.  S.  51-66 

108  U.  a  51-66,  27  L.  Ed.  648,  2  Sap.  Ct.  236,  OONNISCTIOUT^  MUTUAL 
LIFE  IKS.  00.  y.  OUSHMAN. 

Altbongh  local  law  giving  right  of  redamptioii  first  to  mortgagor,  then 
to  Judgment  creditors,  is  mle  of  property,  obligatory  on  federal  courts, 
latter  may  prescrihe  mode  of  redemption  ftom  sales  under  their  decrees. 

Approved  in  Cook  v.  Cook,  34  Fed.  252,  holding  Federal  court  not 
bound  by  State  procedure  in  suit  by  creditor  against  devisees ;  McClaskey 
v.  Barr,  48  Fed.  136,  in  partition  cases. 

Federal  courts  are  bound  to  preserve  rights  of  redemption  of  mortgagors 
under  State  laws. 

Approved  in  Interstate  Bldg.  &  L.  Assn.  v.  Edgefield  Hotel  Co.,  120 
Fed.  426,  and  Mcllwaine  v.  Ellington,  111  Fed.  584,  55  L.  B.  A.  933,  49 
C.  C.  A.  446,  both  holding  where  bond  given  by  borrowing  member  in 
loan  association  and  made  payable  at  home  office  declares  that  it  shall 
be  governed  by  laws  of  State  where  such  home  office  is  situated,  it  is  so 
governed  notwithstanding  security  situated  in  another  State;  United 
States  Mtg.  Co.  v.  Sperry,  138  U.  S.  333,  34  L.  Ed.  977,  11  Sup.  Ct.  327, 
Jackson  &  Sharp  Co.  v.  Burlington  etc.  R.  R.  Co.,  24  Blatchf.  196,  29 
Fed.  475,  and  Connecticut  Mut  Life  Ins.  Co.  v.  Crawford,  21  Fed.  282, 
all  following  rule;  Bendey  v.  Townsend,  109  U.  S.  668,  27  L.  Ed.  1066, 
3  Sup.  Ct.  485,  refusing  to  enforce  mortgage  void  by  State  law;  Langdon 
V.  Sherwood,  124  U.  S.  82,  31  L.  Ed.  346,  8  Sup.  Ct.  431,  giving  judg- 
ment effect  of  conveyance  under  State  law;  Parker  v.  Dacres,  130  U.  S. 
48,  32  L.  Ed.  850,  9  Sup.  Ct.  434,  following  State  law  and  denying 
right  of  redemption  after  unreasonable  delay;  Bacon  v.  Northwestern 
Life  Ins.  Co.,  131  U.  S.  265,  83  L.  Ed.  131,  9  Sup.  Ct.  790,  upholding 
regfularity  of  foreclosure  sale  under  State  laws;  Gray  v.  Havemeyer,  53 
Fed.  179,  3  C.  C.  A.  497,  following  State  statute  regulating  enforce- 
ment of  liens;  Deck  v.  Whitman,  96  Fed.  884,  holding  Federal  court 
bound  to  apply  State  remedy  for  enforcing  mortgage. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  Courts. 
Note,  40  L.  R.  A.  (N.  8.)  415. 

Existing  laws  with  reference  to  which  parties  to  mortgage  are  pre- 
sumed to  have  contracted  are  those  only  which.  In  their  direct  or  necessary 
operatton,  controlled  or  affected  their  oMlgations. 

Approved  in  Hooker  v.  Burr,  194  U.  S.  420,  48  L.  Ed.  1050,  24  Sup.  Ct. 
706,  holding  law  in  force  at  time  of  sale  governs  rights  of  redcmptioners; 
King  V.  Thompson,  110  Fed.  324,  49  C.  C.  A.  59,  upholding  Ohio  Rev. 
Stats.  1880,  §§3393-3400,  providing  that  lien  of  mortgages  of  reor- 
ganized railroad  companies  shall  be  xx>stponed  to  lien  of  judgments 
recovered  against  reorganized  company  for  labor  or  materials  or  for 
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injuries;  Hooker  v.  Burr,  137  Cal.  670,  70  Pac.  781,  holding  where  at 
time  of  execution  of  mortgage  amount  required  for  redemption  was 
amount  of  purchase  price  and  two  per  cent  per  month  to  time  of  re- 
demption, pi^Jpnent  of  purchase  price  and  one  per  cent  as  provided  hy 
amendment  to  Code  Civ.  Proc,  §  702,  is  sulBcient;  Phelps-Bigelow  Wind- 
mill Co,  V.  North  American  Trust  Co.,  62  Kan.  634,  64  Pac.  64,  holding 
where  property  subject  to  mechanic's  lien  was  appraised  at  certain  figure 
but  for  lack  of  bidders  no  sale  made,  and  afterward  appraisement  law 
was  repealed  and  another  order  of  sale  made  and  property  sold  without 
appraisement,  repeal  of  appraisement  law  did  not  impair  contract;  New 
Orleans  City  etc.  R.  R.  Co.  v.  State  ex  rel.  New  Orleans,  157  U.  S.  224, 
89  L.  Ed.  681,  15  Sup.  Ct.  583,  holding  State  may  give  new  remedy  for 
enforcing  municipal  contracts;  Central  Trust  Co.  v.  Charlotte  etc.  R.  Co., 
65  Fed.  259,  and  Southern  Ry.  v.  Bouknight,  70  Fed.  446,  30  L.  R.  A. 
826,  17  C.  C.  A.  181,  statute  giving  judgment  for  injuries  priority  over 
mortgages  was  part  of  mortgage;  Rosenplanter  v.  Provident  Sav.  etc. 
Soc,  96  Fed.  727,  728,  46  L.  R.  A.  478,  37  C.  C.  A.  566,  (affirming  91 
Fed.  735),  law  regulating  insurance  forfeitures  was  not  part  of  policies 
issued  when  in  force;  Day  v.  Madden,  9  Colo.  App.  469,  48  Pac.  1055, 
upholding  repeal  of  statute  allowing  attachment  in  certain  cases. 

Purcbafler  at  decretal  sale  is  entitled  to  interest  at  rate  prescri1>ed  by 
statute  wben  lie  purchased,  altlioii£;li  mortgage  was  glyen.  before  passage 
of  such  statute. 

Approved  in  Hooker  v.  Burr,  194  U.  S.  426,  48  L.  Ed.  1058,  24  Sup.  Ct. 
706,  holding  independent  purchaser  at  foreclosure  sale  cannot  question 
validity  of  statute  reducing  rate  of  which  existed  at  date  of  purchase; 
Cowley  V.  Shields,  180  Ala.  52,  53,  60  South.  268,  269,  holding  statute 
allowing  redemption  by  assignee  of  right  of  redemption  might  affect 
mortgages  executed  before  its  passajge;  Robertson  v.  Van  Cleave,  129 
Ind.  229,  15  L.  R.  A.'  78,  26  N.  E.  903,  following  rule ;  United  States 
Mtg.  Co.  V.  Speny,  138  U^  S.  352,  84  L.  Ed.  984, 11  Sup.  Ct  334,  holding, 
after  debt  is  merged  in  judgment,  existing  statutory  interest  applies; 
Davis  V.  Rupe,  114  Ind.  597,  17  N.  E.  167,  sustaining  law  denying  exe- 
cution purchaser's  right  to  recover  rents  and  profits ;  Anderson  v.  Ander- 
son, 123  Ind.  575,  28  Am.  St.  Rep.  218,  29  N.  E.  36,  sustaining  statute 
prohibiting  resale  by  judgment  creditor,  after  redemption  by  junior  en- 
cumbrancer; Currier  v.  Elliott,  141  Ind.  407,  39  N.  E.  558^  holding  pur- 
chaser at  execution  sale  has  no  privity  with  judgment  creditor;  State  v. 
Gilliam,  18  Mont.  99,  103,  104,  106,  107,  108,  109,  81  L.  R.  A.  728,  724, 
726,  726,  44  Pac.  396,  397,  398,  399^  sustaining  law  extending  period  of 
pedeanption  (reversed  on  rehearing);  Merritt  v.  Gibson,  129  Ind.  161, 
J.6  Li  R*  A.  279,  27  N.  E.  138;  dissenting  opinion  in  Bettman  v.  Cowley, 
19  Wash.  -221,  40  L.-  R.  A.  821,  53  Pac.  58,  arguendo. 


U  MEDSKER  v.  BONEBRAKE.  108  U.  S.  66-73 

Distinguished  in  Bradley  v.  Lightcap,  195  U.  S.  21,  49  L.  Ed.  74,  24 
Snp.  Ct  748,  holding  law  in  force  at  date  of  mortgage  could  he  changed 
without  affecting  rights  of  purchaser  at  foreclosure  sale  who  paid  mort- 
gage deht  in  full;  Haynes  v.  Tredway,  133  Cal.  404,  65  Pac.  894,  holding 
where  right  of  redemption  at  time  of  execution  of  mortgage  was  six 
months  hut  hefore  sale  it  was  extended* to  one  year,  time  for  redemp- 
tion was  governed  hy  law  in  force  when  mortgage  was  executed ;  Bamitz 
V.  Beverly,  163  U.  S..128,  41  K  Ed.  100, 16  Sup.  Ct.  1046,  holding  statute 
cannot  give  new  right  of  redemption  as  to  existing  mortgages ^  reversing 
55  Kan.  470,  481,  49  Am.  St.  Rep.  261,  268,  31  L.  R.  A.  76,  79,  42  Pac. 
726,  727,  which  overruled  Watkins  v.  Glenn,  55  Kan.  431,  40  Pac.  319, 
and  held  in  accordance  with  dissenting  opinion  in  that  case,  55  Kan. 
444,  449,  40  Pac.  323,  325. 

Redemption  law  impairing  obligation  of  contract.    Note,  79  Am. 
Dec  496. 

Miscellaneous.  Cited  in  Jurgens  v.  Hauser,  19  Mont  186,  47  Pac. 
810,  discussing  rights  of  purchasers  at  foreclosure  sale. 

108  U.  8.  66-73,  27  L.  Ed.  654,  2  Sap.  Ot  351,  MEDSKES  T.  BONEBBAKE. 

Bankruptcy  is  not  voluntary  If  a  person  is  forced  Into  it  againdt  his 
will  l»y  liis  partner;  it  is  compulsory  and  tnyoluntary  if  he  refuses  to  Join, 
in  such  case,  and  is  forced  into  it. 

Approved  in  In  re  Junck  v.  Balthazard,  169  Fed.  483,  holding  non- 
assenting  partner  cannot  he  adjudged  a  hankrupt;  In  re  Carleton,  115 
Fed.  248,  holding  where  filing  petition  in  bankruptcy  by  one  partner, 
copy  was  served  on  the  other  partner,  and  he  entered  no  appearance  and 
was  defaulted,  proceeding  is  voluntary  on  part  of  both  partners  as 
against  creditor  who  sought  to  intervene  and  contest  on  ground  that  firm 
was  not  insolvent;  In  re  Murray,  96  Fed.  602,  holding  nonjoining  mem- 
ber of  firm  entitled  to  notice  of  petition. 

Distinguished  in  In  re  Forbes,  128  Fed.  138,  holding  on  petition  of 
bankruptcy  for  firm  filed  by  copartner,  partner  cannot  insist  upon  proof 
of  act  of  bankruptcy,  but  may  show  solvency. 

In  Federal  courts^  findings  of  master  are  prima  facie  correct;  only 
snch  matters  are  to  be  considered  as  are  brought  up  by  exceptions^  burden 
of  sustaining  which  is  on  objecting  party. 

Approved  in  Dolese  v.  McDouqrall,  182  111.  491,  65  N.  E.  549,  reafiirm- 
inpT  rule ;  Smith  v.  Carlisle,  228  Fed.  668,  refusing  to  allow  dismissal  of 
bill  without  prejudice  after  report  of  findings  in  favor  of  defendant; 
Montgomery  Light  etc.  Co.  v.  Montgomery  Traction  Co.,  219  Fed.  975, 
refusing  to  disturb  report  of  master  as  to  amount  due  under  contract 
to  furnish  electricity;  Continuous  Glass  Press  Co.  v.  Schmertz  Wire 
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Glass  Co.,  219  Fed.  205,  135  C.  C.  A.  85,  upholding  master's  findings  as 
to  profits  made  on  infringement  of  patent;  Hitner  v.  Diamond  State 
Steel  Co.,  207  Fed.  620,  upholding  master's  report  in  suit  for  account- 
ing; Henry  v.  Harris,  201  Fed.  874,  120  C.  C.  A.  210,  holding  court  must 
consider  exceptions  to  master's  findings;  Blassengame  v.  Boyd,  178  Fed. 
3,  21  Ann.  Gaa.  800,  101  C.  C.  A.  129,  holding  reference  made  on  request 
of  attorney  for  plaintiff  was  only  ex  parte;  Provident  Life  &  Trust  Co. 
V.  Camden  &  T.  Ry.  Co.,  177  Fed.  860,  101  C.  C.  A.  68,  refusing  to  dis- 
turb findings  of  master  in  mortgage  foreclosure;  City  of  Memphis  v. 
Postal  Telegraph  etc.  Co.,  164  Fed.  603,  16  Ann.  Oas.  342,  91  C.  C.  A. 
135,  upholding  finding  of  master  as  to  charge  for  telegraph  poles ;  Sand- 
ford  V.  Embry,  151  Fed.  983,  81  C.  C.  A.  167,  holding  exception  to  mas- 
ter's report  must  point  out  specific  point  relied  on;  Belding  v.  Hebard, 
103  Fed.  541,  43  C.  C.  A.  296,  applying  rule  in  establishing  boundary 
line;  Bradley  Real  Estate  Co.  v.  Robbins,  7  Ind.  Ter.  102,  103  S.  W. 
780,  applying  principle  in  suit  to  set  aside  sale  for  fraud;  Johnson  v. 
Gallegos,  10  N.  M.  4,  60  Pac.  72,  holding  court  may  of  its  own  motion 
make  additional  and  supplemental  findings  to  those  of  master,  if  such 
additional  findings  are  based  on  evidence,  in  order  to  clear  up  any 
matter;  Locust  v.  Caruthers,  23  Okl.  378,  100  Pac.  522,  holding  parties 
agreeing  to  hearing  of  equitable  proceeding  by  master  cannot  later  com- 
plain that  action  was  one  at  law;  dissenting  opinion  in  Westinghouse 
Electric  &  Mfg.  Co.  v.  Wagner  Electric  &  Mfg.  Co.,  173  Fed.  374,  97 
C.  C.  A.  621,  majority  decreeing  Westinghouse  patent  for  electric  con- 
verter not  infringed ;  Tilghman  v.  Proctor,  125  U.  S.  150,  31  L.  Ed.  668, 
'  8  Sup.  Ct.  901,  and  Welling  v.  La  Bau,  34  Fed.  41,  ruling  similarly  as 
to  report  on  question  of  infringement  of  patent;  Kimberly  v.  Arms,  129 
U.  S.  524,  82  L.  Ed.  768,  9  Sup.  Ct.  359,  as  to  report  of  master  to  deter- 
mine partnership  rights;  Terry  v.  Bank  of  Cape  Fear,  20  Fed.  782,  and 
Gay  Mfg.  Co.  v.  Camp,  65  Fed.  797,  13  C.  C.  A.  137,  as  to  report  of 
commissioner  to  determine  indebtedness;  Central  Trust  Co.  v.  Wabash 
etc.  Ry.,  57  Fed.  445,  and  Clyde  v.  Richmond  etc.  R.  R.  Co.,  59  Fed.  399, 
as  to  report  of  master  as  to  cause  of  railway  accident;  The  Elton,  83 
Fed.  520,  31  C.  C.  A.  496,  as  to  findings  by  commissioner  in  admiralty; 
Hartman  v.  Evans,  38  W.  Va.  677,  18  S.  E.  813,  report  of  commissioner 
to  ascertain  usury;  Bums  v.  Rosenstein,  135  U.  S.  456,  34  L.  Ed.  195, 
10  Sup.  Ct.  819,  holding  objection  to  report  cannot  be  made  first  on 
appeal;  Newcomb  v.  White,  5  N.  M.  442,  23  Pac.  673,  holding  exceptions 
to  master's  accounting  must  be  specific;  De  Cordova  v.  Korte,  7  N.  M. 
682,  683,  41  Pac.  527,  528,  holding  consent  to  reference  presumed  from 
failure  to  object ;  Cutting  v.  Florida  Ry.  etc.  Co.,  48  Fed.  508,  Hulings 
V.  Hulings  Lumber  Co.,  38  W.  Va.  370,  18  S.  E.  627,  and  Cann  v.  Cann, 
40  W.  Va.  152,  20  S.  E.  914,  arguendo. 

Conclusiveness  and  weight  of  master's  findings  of  fact.    Note,  19 
Ann.  Gas.  911. 
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Loan  "by  xriXe  to  hiubaxid,  of  money  whlcli  is  lier  separate  property, 
upon  liis  promise  to  repay,  creates  equity  in  her  favor,  wbldi  court  of 
equity  will  enforce. 

Approved  in  English  v.  Brown,  219  Fed.  257,  holding  direct  transfer 
of  proi)erty  by  husband  to  wife  in  repayment  of  advances  made  to  him 
by  her  out  of  her  separate  estate  is  enforceable  against  claim  of  subse- 
quent judgment  creditor;  Loveland  v.  Kearney,  14  Colo.  App.  469,  60 
Pac.  586,  holding  when  husband  borrows  money  from  wife,  with  promise 
to  repay  it,  there  is  sufficient  consideration  for  conveyance  o^^real  estate 
to  her  by  her  husband;  Fritz  v.  Fernandez,  45  Fla.  332,  34  South.  320, 
holding  when  wife  pledges  her  separate  estate  for  husband's  debts,  she 
has  same  rights  as  other  creditors;  Woodard  v.  Woodard,  216  Mass.  4, 
102  N.  E.  922,  holding  wife  could  force  husband  to  divide  income  of 
joint  property ;  Ilf  eld  v.  De  Baca,  14  N.  M.  69,  89  Pac.  245,  holding  court 
will  presume  that  property  transferred  to  wife  equaled  amount  of  loan; 
Graves  v.  Davenport,  50  Fed.  885,  holding  release  of  dower  rights,  con- 
sideration for  note;  Pillow  v.  Sentelle,  49  Ark.  438,  5  S.  W.  787,  enfor- 
cing mortgage  given  to  wife;  Trustees  of  Wadsworthville  Poor  School 
▼.  Bryson,  34  S.  C.  412,  13  S.  E.  623,  sustaining  settlement  on  wife  in 
consideration  for  choses  in  action;  Bennett  v.  Bennett,  37  W.  Va.  400, 
38  Am.  St.  Rep.  51,  16  S.  E.  640,  sustaining  judgment  confessed  by  hus- 
band in  favor  of  wife. 

Mortgage  by  insolvent  to  secuxe  loan  by  wife,  of  ber  separate  prop- 
erty, previously  made,  is  not  fraudulent  as  against  creditors. 

Approved  in  Lyon  v.  Zimmer,  30  Fed.  407,  Williams  v.  Harris,  4  S.  D. 
28,  46  Am.  St.  Rep.  757,  54  N.  W.  928,  and  Leonard  v.  Smith,  34  W.  V;a. 
456,  12  S.  E.  484,  aU  following  rule;  Jewell  v.  Knight,  123  U.  S.  434, 
31  L.  Ed.  193,  8  Sup.  Ct.  195,  arguendo. 

Enforceability  of  contract  to  make  settlement.    Note,  24  E.  R.  0. 
185. 

Miscellaneous.  Cited  in  Claflin  v.  Ambrose,  37  Fla.  88,  19  South. 
631,  not  in  point. 

108  U.  8.  74-75,  27  L.  Ed.  640,  2  8ap.  Ot.  219,   STU0K7  v.  MASONIO 
8AVIN08  BANK. 

Creditor  dealing  with  debtor,  whom  he  beUeveo  to  be  in  failing  cir- 
cumstances, but  of  which  he  has  not  sufficient  evidence,  may  receive  pay* 
m0ttt  or  security  without  violating  hanlcrupt  law. 

Approved  in  Boudinot  v.  Hamann,  117  Iowa,  25,  90  N.  W.  498,  re- 
afifirming  rule;  Brookheim  v.  Greenbaum,  225  Fed.  638,  holding ' bank- 
rupt paying  notes  due  for  over  year  does  not  give  preference;  In  re 
Qaylord,  225  Fed.  240,  holding  taking  of  chattel  mortgage  to  secure 
previous  indebtedness  is  not  preference;  Beall  v.  Bank  of  Bowden,  219 
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Fed.  318,  Powell  v.  Gate  City  Bank,  178  Fed.  617,  102  C.  C.  A.  55,  and 
Hamilton  Nat.  Bank  v.  Balcomb,  177  Fed.  158, 100  C.  C.  A.  575,  all  hold- 
ing pa3rment  of  loan  occurred  in  ordinary  course  of  business  and  could  give 
rise  to  no  suspicions  of  bankruptcy ;  Carey  v.  Donohue,  209  Fed.  331, 126 
C.  C.  A.  254,  setting  aside  transfer  of  property  made  before  four  month 
period  but  recorded  within  that  time ;  Kimmerle  v.  Farr,  189  Fed.  300,  111 
C.  C.  A.  27,  holding  mortgage  not  made  with  intention  of  giving  preference ; 
In  re  Varley  &  Bauman  Clothing  Co.,  191  Fed.  462,  holding  mercantile 
house,  holding  sale  and  paying  creditors  pro  rata,  did  not  give  notice  of  in- 
solvency so  as  to  constitute  preference;  Sparks  v.  Marsh,  177  Fed.  742, 
holding  evidence  insufficient  to  prove  unlawful  preference ;  First  Nat.  Bank 
V.  Abbott,  165  Fed.  859,  91  C.  C.  A.  538,  holding  bank  taking  assignment 
had  notice  of  insolvency  so  as  to  constitute  preference ;  Tumlin  v.  Bryan, 
165  Fed.  169,  21  L.  R.  A.  (N.  S.)  960,  91  C.  C.  A.  200,  refusing  to  decree 
preference  on  account  of  want  of  reasonable  cause  to  believe  existence 
of  insolvency;  In  re  Tindal,  155  Fed.  461,  refusing  to  set  aside  mort- 
gages taken  within  four  month  period  but  without  notice  of  insolvency ; 
In  re  First  Nat.  Bank  of  Louisville,  155  Fed.  104,  84  C.  C.  A.  16,  hold- 
ing collections  made  on  security  for  loan  given  before  insolvency,  but 
within  four  month  period,  cannot  be  considered  prefereflces;  In  re 
Pfafl&nger,  154  Fed.  525,  528,  holding  bank  causing  bankrupt  to  take  up 
note  within  four  month  period  could  show  transaction  was  done  in 
ordinary  course  of  business  and  without  notice  of  insolvency;  Hardy  v. 
Gray,  144  Fed.  925,  75  C.  C.  A.  562,  holding  bankrupt  cannot  be  denied 
discharge  if  he  was  innocent  of  any  wrong  in  giving  preference;  Off  v. 
Hakes,  142  Fed.  365,  73  C.  C.  A.  464,  In  re  Goodhile,  130  Fed.  475,  and 
Turner  v.  Fisher,  133  Fed.  595,  all  holding  where  creditor  did  not  have 
reasonable  cause  to  believe  debtor  insolvent,  transfer  to  him  was  not 
fraudulent;  Pond  v.  New  York  National  Exch.  Bank,  124  Fed.  993, 
upholding  equity  jurisdiction  over  suit  by  bankruptcy  trustee  to  recover 
payment  by  bankrupt  alleged  to  constitute  illegal  preference;  In  re 
Eggert,  102  Fed.  739,  43  C.  C.  A.  1,  holding  actual  knowledge  by  cred- 
itor of  debtor's  insolvency  not  necessary  if  he  has  reasonable  cause  to 
believe  him  insolvent,  in  order  to  determine  whether  illegal  preference 
yas  made;  Cox  v.  Wall,  99  Fed.  549,  upholding  bill  in  equity  by  bank- 
ruptcy trustee  to  set  aside  sale  of  goods  by  bankrupt  in  fraud  of  cred- 
itors; Arkansas  Nat.  Bank  v.  Sparks,  83  Ark:  328,  103  S.  W.  627, 
holding  payment  to  bank  of  notes  overdue  did  not  constitute  a  prefer- 
ence; Third  Nat.  Bank  v.  Poe,  5  Ga.  App.  120,  62  S.  E.  829,  holding 
money  paid  to  bank  by  bankrupt,  with  money  belonging  to  his  wife  can- 
not be  recovered  from  bank;  Capital  Nat.  Bank  v.  Wilkerson,  36  Ind. 
App.  473,  75  N.  E.  839,  holding  under  Bankruptcy  Act  trustee  cannot 
i-ecover  of  a  preferred  creditor  unless  creditor  had  reasonable  cause  to 
relieve  he  was  preferred;  Burnham  v.  Ft.  Dodge  Grocery  Co.,  144  Iowa, 
>82,  l23  N.  W.  222,  holding  receipt  of  payment  by  creditor  with  knowl- 
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edge'  that  debtor  was  in  embarrassed  circumstances  did  not  constitute 

preference ;  Stevenson  v.  -Milliken,  Tomlinson  Co.,  99  Me.  326,  59  Atl. 
475,  holding  payments  not  preferences;  Batchelder  v.  Home  Nat.  Bank, 
218  Mass.  422,  105  N.  E.  1053,  holding  bankrupt  paying  notes  riot  yet 
due  created  preference;  Harmon  v.  Walker,  131  Mich.  542,  543,  91 
N.  W.  1026,  holding  information  that  creates  a  suspicion  of  insolvency 
is  not  sufficient  to  show  preference;  Mackel  v.  Bartlett,  36  Mont.  13, 
91  Pac.  1066,  holding  surety  on  note  of  bankrupt,  paying  same  with 
funds  of  bankrupt,  had  ho  reason  to  believe  insolvency  existed ;  Newman 
V.  Tootle-Campbell  Dry  Goods  Co.,  174  Mo.  App.  534,  160  S.  W.  828, 
holding  where  creditor  receives  payment  under  belief  that  other  cred- 
itors have  been  paid,  no  preference  is  created ;  Rodolf  v.  First  Nat.  Bank, 
30  Okl.  636,  41  L.  E.  A.  (N.  S.)  204,  121  Pac.  631,  holding  to  set  aside 
judgment  obtained  against  bankrupt,  petition  must  allege  lien  of  judg- 
ment in  effect;  Sirrine  v.  Stover-Marshall  Co.,  64  S.  C.  458,  459,  42 
S.  E.  432,  holding  certain  payment  not  a  preference;  Suffel  v.  McCart- 
ney Nat.  Bank,  127  Wis.  213,  106  N.  W.  839,  holding  taking  additional 
security  from  debtor  by  creditor  is  not  in  violation  of  Bankruptcy  Acjt ; 
King  V.  Storer,  75  Me.  64,  holding  valid,  notes  given  as  security;  Kells 
v.  Webster,  71  Minn.  278,  73  N.  W.  963,  refusing  to  set  aside  convey- 
ance to  creditor;  Goldsworthy  v.  Roger  Williams  Bank,  15  R.  I.  589, 
10  Atl.  634,  sustaining  mortgage;  dissenting  opinion  in  Stuart  v.  Farm- 
ers' Bank,  137  Wis.  72,  77,  16  Ann.  Oaa.  821,  117  N.  W.  822,  824, 
majority  holding  payments  made  to  bank  on  notes  held  by  it  for  many 
months  did  not  constitute  preference. 

Validity  of  transfer  to  secure  pre-existing  debt  within  four  months 
of  bankruptcy,  in  absence  of  fraudulent  intent  or  reasonable  cause 
to  believe  it  a  preference.    Note,  15  L.  R.  A.  (N.  S.)  374^ 

Miscellaneous.  Cited  in  Westall  v.  Avery,  171  Fed.  629,  96  C.  C.  A. 
428,  holding  bankruptcy  proceedings  are  to  be  conducted  according  to 
principles  of  equity. 

108  X7.   8.  76-91,  27  L.  Ed.  656,  2  Sup.  Ct.   176,  NBW  HAMPSHIBE  ▼. 
LOUISIANA. 

History  of  eleventh  amendment  to  Constitution,  providing  that  judicial 
power  of  Federal  courts  shall  not  extend  to  suits  against  States  by 
individaals,  discussed. 

Approved  in  State  v.  Murray,  79  S.  C.  334,  60  S.  E.  935,  and  Murray  v. 
Wilson  Distilling  Co.,  213  U.  S.  170,  53  L.  Ed.  751,  29  Sup.  Ct.  458,  both 
holding  suit  against  commission  appointed  by  State  of  South  Carolina 
to  wind  up  affairs  of  disx)en3ary  business  waa  suit  against  State ;  Louis^ 
ville  etc.  R.  Co.  y.  Bosworth,  209  Fed.  400,  holding  suit  to  enjoin  officei^ 
from  takinfi:  action  in  name  of  State  is  not  one  against  State,  and  is^ 
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maintainable;  Cliristian  v.  Atlantic  etc.  R.  R.  Co.,  133  U.  S.  243,  33 
L.  Ed.  593, 10  Sup.  Ct.  263,  ai^endo. 

Federal  conrts  can  alwasns  look  beyond  nominal  parties  to  suit  to  deter* 
mine  whether  in  fact  State  Ifl  real  party  in  interest  or  not. 

Approved  in  Virginia  v.  West  Virginia,  220  U.  S.  33,  34,  55  L.  Ed. 
360,  31  Sup.  Ct.  330,  holding  Federal  Supreme  Court  has  jurisdiction 
over  suit  by  Virginia  against  West  Virginia  regarding  equitable  pro- 
portion of  debt  due  original  State;  United  States  v.  Fletcher,  231  Fed. 
330,  holding  delay  of  thirty-five  years  in  bringing  suit  to  set  aside  patent 
will  bar  United  States  of  its  rights;  Leonard  v.  Rodda;  5  App.  D.  C.  ' 
265,  holding  appeal  of  warden  regarding  custody  of  prisoner  is  really 
an  appeal  by  United  States;  Cunningham  v.  Macon  etc.  R.  R.  Co.,  109 
U.  S.  450,  27  L.  Ed.  998,  3  Sup.  Ct.  295,  In  re  Ayers,  123  U.  S.  489,  490, 
31  L.  Ed.  224,  8  Sup.  Ct.  174,  and  Pennoyer  v.  McConnaughy,  140  U.  S. 
12,  85  L.  Ed.  366,  11  Sup.  Ct.  702,  denying  jurisdiction  of  suits  against 
officers  which  were  in  effect  against  State;  Wisconsin  v.  Pelican  Ins. 
Co.,  127  U.  S.  289,  32  L.  Ed.  243,  8  Sup.  Ct.  1373,  denying  jurisdiction 
of  suit  by  State  against  nonresident  to  recover  penalty;  Ferguson  v. 
Ross,  38  Fed.  163,  3  L.  R.  A.  824,  and  State  v.  Columbus  etc.  R.  Co.,  46 
Fed.  628,  refusing  to  allow  removals  where  State  was  real  party ;  United 
States  V.  Beebe,  127  U.  S.  344,  32  K  Ed.  124,  8  Sup.  Ct.  1087,  arguendo. 

Maxim  '^  Nullum  tempus  occurrit  regi.''    Note,  101  Am.  St.  Bep. 
171. 

Holders  of  State  bonds  who  are  precluded  from  snln^  thereon  In  their 
own  names  cannot  sue  in  name  of  their  respective  States  after  getting 
State's  consent.    One  State  cannot  thus  create  a  controversy  with  another. 

Approved  in  French  Republic  v.  Saratoga  Vichy  Co.,  191  U.  S.  438,  48 
L.  Ed.  253,  24  Sup.  Ct.  145,  holding  rule  of  nullum  tempus  cannot  be 
invoked  in  our  courts  in  favor  of  foreign  government  suing  for  benefit 
of  individual  which  is  its  lessee;  Louisiana  v.  Texas,  176  U.  S.  16,  25, 
44  L.  Ed.  353,  20  Sup.  Ct.  256,  holding  controversy  between  State  and 
citizen  of  another  State,  within  meaning  of  Const.,  art.  Ill,  §  2,  not 
created  by  enforcement  of  quarantine  regulations  by  health  officer  of 
one  State,  to  damage  of  citizens  of  another  State;  State  v.  Frost,  113 
Wis.  655,  89  N.  W.  922,  removing  to  Federal  court  suit  to  restrain" 
Federal  officer  doing  acts  beyond  his  power;  dissenting  opinion  in  South 
Dakota  v.  North  Carolina,  192  U.  S.  331,  332,  341,  349,  48  L.  Ed.  466,  467, 
471,  474,  24  Sup.  Ct.  281,  285,  289,  majority  upholding  Supreme  Court's 
original  jurisdiction  over  foreclosure  suit  by  South  Dakota  as  donee 
of  bonds  issued  by  North  Carolina  and  secured  by  railway  mortgage; 
Manchester  Fire  Ins.  Co.  v.  Hcrriott,  91  Fed.  714,  refusing  mandamus 
to  compel  State  officer  to  issue  certificates  to  foreign  insurance  com- 
pany; People  V.  General  Elec.  Ry.  Co.,  172  IlL  143,  50  N.  E.  163,  dis- 
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missing  snit  by  State  at  instance  of  individaal  to  enjoin  construction  of 
street  railway;  Virginia  Coupon  Cases,  114  IT.  S.  287,  29  L.  Ed.  191,  5 
Sup.  Ct.  912,  and  Railroad  Commrs.  v.  Pensacola  etc.  R.  R.  Co.,  24  Fla. 
461, 12  Am.  St.  Bep.  224,  2  L.  B.  A.  506,  5  South.  131,  arguendo. 

Distinguished  in  South  Dakota  v.  North  Carolina,  192  U.  S.  310,  48 
L.  Ed.  467,  24  Sup.  Ct.  272,  upholding  Supreme  Court's  original  juris- 
diction over  foreclosure  suit  by  South  Dakota  as  donee  of  bonds  issued 
by  North  Carolina  and  secured  by  railway  mortgage ;  Missouri  v.  Illinois, 
180  U.  S.  231,  240,  45  L.  Ed.  508,  512,  21  Sup.  Ct.  340,  343,  holding  con- 
struction by  public  corporation  as  State  agency  of  system  of  public 
works  to  promote  health  of  inhabitants,  but  which  endangers  health 
of  inhabitants  of  another  State,  furnishes  sufficient  basis  for  contro- 
versy between  States  to  give  Supreme  Court  original  jurisdiction;  Goff 
V.  Norfolk  etc.  R.  Co.,  36  Fed.  301,  under  facts. 

Miscellaneous.  Cited  in  In  re  Tyler,  149  U.  S.  191,  S7  L.  Ed.  698,  13 
Sup.  Ct.  793,  not  in  point. 

108  V.  8.  92-104,  27  L.  Ed.  662,  2  Sup.  Ot.  217,  THE  NUESTBA  SEKOBA 
DE  B£aLA« 

Questions  expreedy  or  impliedly  decided  upon  first  appeal  are  not  open 
for  review  at  second  appeal. 

Approved  in  Gila  Valley  etc.  Ry.  Co.  v.  Lyon,  9  Ariz.  220,  80  Pac. 
338,  holding  ruling  of  Supreme  Court  as  to  proximate  cause  of  injury 
was  law  of  case. 

United  States  having  waived  Its  exemption  from  suit  and  adked  prize 
conrt  to  proceed  in  cause  "begun  against  It  is  botmd  by  the  sahmisslon, 
mnd  court  must  proceed  to  final  determination  of  all  questions  Involved. 

Approved  in  The  Paquete  Hahana,  189  U.  S.  465,  47  L.  Ed.  904,  23 
Sup.  Ct.  594,  holding  naval  captors  of  prize  of  war,  proceeds  of  which 
prize  courts  decreed  should  be  restored  to  claimants,  cannot  be  held 
liable  therefor  when  libels  filed  by  United  States  in  its  own  behalf. 

Distinguished  in  Bowker  v.  United  States,  105  Fed.  399,  holding  in 
admiralty  suit  by  government  to  recover  damages  for  injury  to  gov- 
ernment vessel  by  collision,  cross-libel  alleging  fault  of  such  vessel  and 
praying  decree  against  government  for  damages  cannot  be  entertained. 

108  U.  8.  105-106,  27  L.  Ed.  667,  2  Sup.  Ct.  300,   CROSSLEY  Y.  NEW 
OBLEANS. 

In  cases  coming  to  Federal  Supreme  Court  ftom  Louisiana  Supreme 
Oonrt,  opinion  of  latter,  as  set  out  in  record,  may  be  examined  to  determine 
whetller  Judgment  is  reviewable. 

Approved  in  Egan  v.  Hart,  165  U.  S.  189,  41  L.  Ed.  681,  17  Sup.  Ct. 
301,  New  Orleans  Water  Works  v.  Louisiana  Sugar  Refin.  Co.,  125  U.  S. 
XII— 2 
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27,  81  L.  Ed.  611,  8  Sup.  Ct.  746,  and  Crescent  City  Livestock  Co.  v. 
Butchers'  Union  Slaughter  House  Co.,  120  U.  S.  146,  60  L.  Ed.  617,  7 
Sup.  Ct.  474,  all  following  rule. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
42. 

Record' for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  R.  A.  831. 

108  n.  S.  106-109,  27  L.  Ed.  668,  2  Snp.  Ot.  308,  MEBRITT  Y.  STEPHANL 

Battles  filled  with  natural  mineral  water  are  chargeable  with  duty  of 
thirty  per  cent  ad  rdlonm,  under  schedule  B,  of  section  2504,  Bev.  Stats., 
although  hy 'section  2505,  mineral  water,  not  artificial,  is  declared  to  he 
exempt  from  duty. 

Approved  in  Eampton  v.  United  States,  165  Fed.  240,  holding  act 
requiring  duty  on  coverings  of  imported  articles  includes  liquid  con- 
tainers. 

108  U.  8.  109-110,  27  Ii.  Ed.  669,  2  Sup.  Ot.  310,  MEEBITT  V.  PABK. 
Not  cited. 

108  U.  B.  110-124,  27  !■.  Ed.  669,  2  Sup.  Ot.  361,  OTTAWA  Y.  OABEY. 

Municipal  corporations  have  only  such  powers  as  are  expressly  granted 
to  them,  or  such  as  are  necessary  to  carry  into  effect  those  granted. 

Approved  in  Town  of  Fairbanks  v.  Independent  Meat  Market,  4 
Alaska,  149,  holding  town  could  not  levy  tax  on  cattle  existing  outside 
of  town;  Conradt  v.  Miller,  2  Alaska,  437,  town  councils  in  Alaska  have 
no  power  to  grant  franchise  to  build  wharves  in  public  streets  and  navi- 
gable waters  abutting  thereon;  In  re  Bruno  Munro,  1  Alaska,  280,  towns 
in  Alaska  have  no  power  to  create  courts;  Coquard  v.  Village  of 
Oquawka,  192  111.  366,  61  N.  E.  663,  holding  power  of  municipality  to 
issue  new  negotiable  bonds  having  incidents  of  commercial  paper,  to 
take  place  of  former  issue,  cannot  be  implied  merely  frtfm  power  origin- 
ally conferred,  authorizing  such  former  issue ;  Union '  Ice  etc.  Co.  v. 
Town  of  Ruston,  135  La.  905,  Ann.  Gas.  1916G,  1274,  L.  E.  A.  1915B, 
859,  66  South.  265,  holding  maintaining  of  ice  plant  was  not  strictly 
public  purpose;  Attorney  General  v.  Stratton,  194  Mass.  54,  120  Am. 
St.  Rep.  527,  10  Ann.  Gas.  883,  9  L.  B.  A.  (N.  S.)  572,  79  N.  E.  1074, 
holding  town  may  not  remove  membei^  of  board  of  health  in  absence 
of  statute  authorizing  it;  Potts  v.  Cape  May,  66  N.  J.  L.  545,  49  Atl. 
585,  holding  under  Cape  May  charter  council  cannot  appoint  officer  to 
advertise  city  as  reisort;  Hurley  .v.  Trenton,  66  N.  J.  L.  539,  49  Atl.  518, 
holding  right  to  *'repave"  not  embraced  within  authority  in  Trenton 
charter  to  "repair''  streets;  City  of  Roswell  v.  Eastern  Ry.  Co.,  16 
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N.  M.  688,  120  Pac.  303,  holding  municipality  had  no  authority  to  pass 
ordinance  prohibiting  importation  of  liquor ;  dissenting  opinion  in  More- 
land  V.  Millen,  126  Mich.  397,  85  N.  W.  888,  majority  holding  under  act 
of  1901,  creating  office  of  public  works  for  Detroit  and  requiring  Gov- 
ernor to  make  provisional  appointment,  and  directing  mayor  to  fill 
vacancy  in  such  provisional  appointment,  mayor  may  appoint  where 
GJovemor's  appointment  is  void;  People  v.  Western  New  York  etc. 
Traction  Co.,  214  N.  Y.  529,  108  N.  E.  848,  holding  municipality  cannot 
compel  railroad  to  move  tracks  to  center  of  street ;  State  v.  King  County, 
45  Wash.  526,  88  Pac.  937,  holding  construction  of  ship  canal  for  Fed- 
eral government  was  not  a  county  undertaking;  Bamett  v.  Denison,  145 
U.  S.  139,  36  L.  Ed.  658,  12  Sup.  Ct.  820,  and  Keehn  v.  Wooster,  13 
Ohio  C.  C.  274,  both  holding  bonds  must  be  issued  in  prescribed  mode; 
Detroit  v.  Detroit  City  Ry.  Co.,  56  Fed.  872,  denying  power  to  grant 
perpetual  franchise  to  street  railway;  Levis  v.  Newton,  75  Fed.  887,  to 
grant  monopoly  of  streets  to  gas  company;  Eangman  v.  Brockton,  153 
Mass.  259,  11  L.  B.  A.  125,  26  N.  E.  999,  holding  legislature  cannot 
empower  city  to  erect  building  for  Grand  Army  of  Republic;  Opinions 
of  Justices,  155  Mass.  601,  15  L.  R.  A.  810,  30  N.  E.  1144,  cannot  em- 
power city  to  engage  in  trade;  Speed  v.  Common  Council  of  Detroit, 
98  Mich.  368,  39  Am.  St.  Rep.  561,  22  L.  R.  A.  845,  57  N.  W.  409,  deny- 
ing power  of  council  to  remove  officers,  unless  expressly  empowered; 
Exchange  Bank  v.  Lewis  County,  28  W.  Va.  288,  to  issue  notes  to  cover 
indebtedness  for  public  improvements ;  dissenting  opinion  in  West  Plains 
Twp.  V.  Sage,  69  Fed.  952,  16  C.  C.  A.  553,  majority  holding  township 
estopped  to  set  up  that  bonds  were  unauthorized;  City  of  Plattsraouth 
V.  Murphy,  74  Neb.  752,  105  N.  W.  293,  holding  void  contract  of  city 
in  violation  of  its  mandatory  charter. 

Municipal  corporations  have  no  implied  powers,  except  such  as  are 
enential  to  objects  and  purposes  for  which  they  were  established. 

Approved  in  Crofut  v.  Danbury,  65  Conn.  300,  32  Atl.  366,  holding 
power  to  offer  reward  for  arrest  of  incendiaries,  not  implied  from  power 
to  protect  against  fire;  Shreveport  v.  Prescott,  51  La.  Ann.  1923,  26 
South.  676,  power  to  tax  does  not  include  power  to  sell  for  taxes ;  Knapp 
V.  Kansas  City,  48  Mo.  App.  492,  denying  power  to  appropriate  money 
for  national  guard;  Van  Antwerp  v.  Dell  Rapids  Twp.,  3  S.  D.  308, 
53  N.  W.  83,  denying  power  of  supervisors  to  order  resurvey  of  town- 
ship lines ;  Topeka  v.  Huntoon,  46  Kan.  646,  26  Pac.  493,  arguendo. 

Mimicipal  corporations  can,  to  extent  of  their  authority,  hind  persons 
and  property,  subject  to  their  regulations  and  governmental  control,  but 
beyond  their  corporate  powers  their  acts  are  of  no  effect. 

Approved  in  Mauldin  v.  City  Council  of  Greenville,  33  S.  C.  25,-  8 
L.  B.  A.  296, 11  S.  E.  438,  holding  individual  taxpayers  may  sue  to  enjoin 
unauthorized  bond  issue. 
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Municipal  corporaticm,  prohi'blted  "by  Oonstitntion  from,  taxing,  except 
for  corporate  purposes,  cannot,  under  its  general  power  to  borrow  money, 
issue  bonds  to  aid  private  persons  in  developing  water-power  in  city. 

Approved  in  Scott  v.  Laporte,  162  Ind.  48,  68  N.  E.  282,  holding 
municipal  ordinance  authorizing  private  corporation  to  furnish  water  to 
city  and  pledging  taxing  power  to  sustain  it  is  void;  Manning  v.  City 
of  Devil 's  Lake,  13  N.  D.  54,  99  N.  W.  53,  holding  city  has  no  authority 
to  construct  bridge  outside  of  its  limits  for  purpose  of  increasing  busi- 
ness of  city;  Carter  v.  Ottawa,  24  Fed.  546,  and  Mather  v.  Ottawa, 
114  111.  666,  3  N.  E.  219,  in  suits  on  bonds  of  same  series;  Cole  v.  La 
Grange,  113  U.  S.  7,  2&  L.  Ed.  898,  5  Sup.  Ct.  419,  and  Sutherland-Innes 
Co.  V.  Evart,  86  Fed.  601,  603,  denying  power  to  issue  bonds  to  aid 
private  manufacturers;  Commissioners  of  Buncombe  County  v.  Payne, 
123  N.  C.  489,  31  S.  E.  712,  holding  railroad-aid  bonds  invalid;  dissent- 
ing opinion  in  City  of  Fergus  Falls  v.  Fergus  Falls  Hotel  Co.,  80  Minn. 
173,  81  Am.  St.  Rep.  254,  83  N.  W.  56,  majority  holding  where  municipal 
officers  illegally  loaned  corporation's  money  and  took  mortgage  as  secur- 
ity, city  may  collect  debt  and  foreclose  as  against  purchasers  of  prop- 
erty subsequent  to  mortgage  but  with  notice  thereof. 

Public  purposes  for  which  money  may^be  appropriated  or  raised  by 
taxation.    Note,  14  L.  R.  A.  478. 

Bonds  issued  by  municipal  corporation  for  payment  of  stock  subscrip- 
tions or  donations  to  qnasi-pubUc  corporations  are  void  unless  specific 
power  to  issue  is  granted. 

Approved  in  Scott  v.  Laporte,  162  Ind.  49,  68  N.  E.  283,  holding  until 
legislature  grants  power  to  a  city,  the  grant  is  inoperative;  Green  Co 
v.  Shorten,  116  Ky.  126,  75  S.  W.  254,  holding  in  the  absence  of  recital 
in  bond,  county  was  not  estopped  from  showing  noncompliance  with  pre- 
liminaries necessary  to  their  validity;  Lewis  v.  Shreveport,  108  U.  S. 
286,  287,  27  L.  Ed.  729,  730,  2  Sup.  Ct.  635,  636,  and  Kelley  v.  Milan, 
127  U.  S.  150,  32  L.  Ed.  82,  8  Sup.  Ct.  1106  (affirming  21  Fed.  861,  862), 
both  holding  railroad  aid  bonds  void;  Dartmouth  Sav.  Bank  v.  School 
Dist.,  6  Dak.  343,  43  N.  W.  825,  holding  bona  fides  cannot  create  lia- 
bility on  unauthorized  bonds. 

Distinguished  in  Austin  v.  Nalle,  85  Tex.  543,  22  S.  W.  674,  where 
charter  gave  power  to  raise  money  secured. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  668. 

Power  to  subscribe  for  stock  in  corporation  does  not  authorize  dona- 
tion in  nature  of  bonus. 

Cited  in  Fort  Scott  v.  Hickman,  112  U.  S.  165,  28  L.  Ed.  641,  6  Sup. 
Ct.  64,  as  instance  of  practice  in  dismisisng  appeal. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  970, 
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108  U.  S.  125-130,  27  L.  Ed.  675,  2  Sup.  Ot.  371,  ARTHUR  v.  FOX. 

Noneniunerated  article,  substantially  similar  to  enumerated  article, 
either  in  material,  quality,  texture  or  utility,  is,  under  section  2499,  Rev. 
Stats.,  liable  to  same  duty  as  enumerated  article. 

Approved  in  Legg  v.  United  States,  163  Fed.  1007,.  90  C.  C.  A.  176, 
holding  feather  boas  similar  to  feathers ;  United  States  v.  Komade  &  Co., 
162  Fed.  468,  89  C.  C.  A.  385,  holding  ''sake''  taxable  as  being  similar 
to  still  wine;  United  States  v.  Roesseler  &  Hasslacher  Chemical  Co.,  137 
Fed.  773,  70  C.  C.  A.  346,  holding  under  tariff  act  resemblance  of  arti- 
cles and  not  identity  is  required;  Hahn  v.  United  States,  131  Fed.  1001, 
holding  for  purpose  of  fixing  duty  intention  of  Congress  must  be  looked 
to;  Hahn  v.  United  States,  100  Fed.  637,  40  C.  C.  A.  622,  holding  handles 
for  penholders,  knives  and  shoe  hooks  made  from* agate  or  onyx  are 
subject  to  duty  imposed  by  Tariff  Act  1883,  par.  480,  on  precious  stones, 
under  similitude  clause  of  said  act;  Liebenroth  v.  Robertson,  144  U.  S. 
41,  36  L.  Ed.  338, 12  Sup.  Ct.  608,  holding  photographic  albums  dutiable 
as  paper;  Lloyd  v.  McWilliams,  31  Fed.  263,  264,  265,  holding  compound 
composed  maii^ly  of  castor-oU  dutiable  as  such;  Aloe  v.  Churchill,  44 
Fed.  51,  holding  opera-glasses  dutiable  as  ''articles  composed  in  part 
of  metal/' 

Limited  in  Herrman  v.  Arthur,  127  U.  S.  368,  32  L.  Ed.  188,  8  Sup. 
Ct.  1093,  holding  question  whether  similitude  clause  applied  was  for 
jury. 

Distinguished  in  Mason  v.  Robertson,  139  U.  S.  628,  35  L.  Ed.  294, 
11  Sup.  Ct.  670,  where  article  in  question  was  enumerated;  Herrman  v. 
Robertson,  152  U.  S.  523,  38  L.  Ed.  539,  14  Sup.  Ct.  687,  under  facts; 
Hermann  v.  Robertson,  33  Fed.  654,  and  41  Fed.  881,  both  holding  imita- 
tion sealskins  dutiable  as  articles  composed  in  part  of  hair. 

Konenumerated  article  composed  of  cow  hair  and  cotton  and  resembling 
enumerated  article,  composed  of  goat  hair  and  cotton,  is  liable  to  same 
duty. 

Approved  in  United  States  v.  Eckstein,  222  U.  S.  136,  56  L.  Ed.  127, 
32  Sup.  Ct.  65,  holding  imitation  horsehair  similar  to  cotton  yam; 
United  States  v.  Wanamaker,  175  Fed.  902,  99  C.  C.  A.  390,  holding 
artificial  silk  hats  taxable  as  silk  hats;  F.  Rosenstern  &  Co.  v.  United 
States,  171  Fed.  73,  96  C.  C.  A.  175,  holding  cattle  hair  goods  similar 
to  wool  manufactures. 

108  U.  S.  130-132,  27  L.  Ed.  677,  2  Sup.  Ct.  311,  WINCHESTER  v.  LOUD. 

Where  full  and  complete  relief  cannot  be  afforded  in  respect*  to  the 
single  cause  of  action,  unless  all  parties  are  present,  and  aU  defendants  are 
directly  intereeted,  it  cannot  be  removed  to  Federal  court  by  principal 
defendant  in  interest 
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Approved  in  Lomax  v.  Foster  Lumber  Co.,  174  Fed.  966,  99  C.  C.  A. 
463,  holding  action  of  trespass  to  try  title  brought  against  residents  and 
nonresidents  is  not  subject  to  removal;  Regis  v.  United  Drug  Co.,  180 
Fed.  207,  holding  where  controversy  can  be  separated,  same  will  be  split 
so  as  to  allow  nonresidents  to  remove  same;  Smedley  v.  Smedley,  110 
Fed.  258,  holding  no  separable  controversy  exists  in  suit  to  recover  land ; 
Colbum  V.  Hill,  101  Fed.  505,  41  C.  C.  A.  467,  holding  creditors'  suit, 
purpose  of  which  is  to  obtain  administration  of  property  of  insolvent 
corporation  and  incidentally  to  exclude  certain  of  defendants  from  par- 
ticipating in  distribution  of  such  property  on  ground  of  invalidity  of 
contract  made  by  corporation  on  which  their  rights  depend,  is  indi- 
visible; Gates  Iron  Works  v.  Pepper,  98  Fed.  450,  holding  where  in  suit 
to  enforce  mechanic's  lien  other  lienors  made  defendants  and  filed  cross- 
petitions  for  enforcement  of  liens,  and  principal  defendant  filed  answer 
and  cross-petition  bringing  in  as  defendants  a  mortgagee  and  also  a 
subsequent  grantee,  who  were  citizens  of  same  State,  there  was  no  re- 
movable controversy;  Staton  v.  Atlantic  Coast  Line  R.  Co.,  144  N.  C. 
142,  56  S.  E.  797,  holding  suit  against  foreign  and  domestic  railroad 
company  regarding  easement  of  street  is  not  removable;  In  re  McClean, 
26  Fed.  49,  and  Perrin  v.  Lepper,  26  Fed.  549,  following  rule;  Ayres  v. 
Wiswall,  112  U.  S.  193,  28  L.  Ed.  695,  5  Sup.  Ct.  93,  and  In  re  The 
Jamecke  Ditch,  69  Fed.  170,  both  holding  mere  existence  of  separate 
defense  does  not  render  cause  separable;  Crump  v.  Thurber,  115  U.  S. 
60,  29  L.  Ed.  329,  5  Sup.  Ct.  1156,  in  suit  against  corporation  and  others 
to  determine  ownership  of  stock;  Torrence  v.  Shedd,  144  U.  S.  530, 
36  L.  Ed.  531,  12  Sup.  Ct.  727,  holding  intervener  in  suit  for  partition 
cannot  remove ;  Gudger  v.  Western  etc.  R.  Co.,  21  Fed.  84,  holding  joint 
action  of  tort  not  separable ;  Anderson  v.  Appleton,  32  Fed.  859,  holding 
suit  to  establish  will  is  not  separable  controversy;  Weller  v.  J.  B.  Pace 
Tobacco  Co.,  32  Fed.  862,  refusing  to  allow  removal  at  instance  of  inter- 
veners; Woodrum  v.  Clay,  33  Fed.  899,  holding  action  on  partnership 
obligation  not  separable ;  Kennedy  v.  Ehlen,  31  W.  Va.  558,  8  S.  E.  408, 
refusing  to  allow  removal  where  some  of  plaintiffs  were  of  same  State 
as  defendant;  Garner  v.  Second  Nat.  Bank,  66  Fed.  371,  arguendo. 

Distinguished  in  Lake  St.  El.  R.  R.  Co.  v.  Ziegler,  99  Fed.  122,  39 
C.  C.  A.  431,  holding  in  suit  by  corporation  against  holders  of  its  stocks 
and  bonds  for  accounting  and  surrender  of  such  stocks  and  bonds  on 
ground  of  fraud,  trustees  not  indispensable  parties. 

Removal  of  cause  because  of  separable  controversy.    Note,  5  L.  B.  A. 
(N.  S.)  88. 

108  TJ.  S.  132-143,  27  It.  Ed.  678,  2  Sup.  Ot.  375,  EIJJOTT  V.  SACKETT. 

Grantee  of  equity  of  redemption,  without  words  importing  assumption 
of  payment  of  mortgage,  does  not  bind  himself  personally  to  pay  the  debt. 
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Approved  in  In  re  Shoesmith,  135  Fed.  687,  68  C.  C.  A.  322,  holding 
frandulent  purchaser  from  bankrupt  of  mortgaged  land  bought  only 
equity  of  redemption ;  Gill  v.  Robertson,  18  Colo.  App.  319,  71  Pac.  636, 
holding  grantee  was  not  liable  for  an  assumption  of  mortgage  inserted 
in  deed  without  knowledge  of  grantee;  Giesy  v.  Truman,  17  App.  D.  C. 
452,  refusing  to  decree  deficiency  judgment  in  favor  of  mortgagee  and 
against  four  grantees  of  mortgagor;  Dorsey  v.  Manning,  16  App.  D.  C. 
396,  holding  mortgagee  furnishing  money  to  grantees  of  mortgagor  can- 
not claim  resulting  trust  in  his  favor;  Shepherd  v.  May,  115  U.  S.  510, 
29  L.  Ed.  457,  6  Sup.  Ct.  121,  Metropolitan  Bank  v.  St.  Louis  Dispatch 
Co.,  149  U.  S.  447,  87  L.  Ed.  808,  13  Sup.  Ct.  948,  Jones  v.  Lamar,  34 
Fed.  469,  Chilton  v.  Brooks,  72  Md.  559,  20  Atl.  127,  and  Granger  v. 
Roll,  6  S.  D.  625,  62  N.  W.  974,  all  following  rule ;  Pendleton  v.  Cowling, 
11  Mont.  49,  27  Pac.  389,  holding  party  purchasing  for  others  cannot 
create  liability  to  pay;  Lavelle  v.  Gordon,  15  Mont.  519,  39  Pac.  741, 
holding  assignee  of  benefits  under  contract  to  purchase  does  not  assume 
liability  to  pay. 

Distinguished  in  Starbird  v.  Cranston,  24  Colo.  29,  48  Pac.  656,  where 
grantee  assumed  debt,  and  fraud  was  not  alleged;  Osborne  v.  S.  L. 
Davidson  Mortgage  Co.,  8  App.  D.  C.  489,  holding  where  subsequent 
purchaser  pays  interest  on  encumbrance  on  demand,  he  will  be  deemed 
to  have  assumed  the  debt. 

Departure  in.  deed,  through  mutual  mistake,  from  tenns  of  previous 
actual  agreement,  renders  it  su'bject  to  reformation  in  equity. 

Approved  in  Campbell  v.  Northwest  Eckington  Imp.  Co.,  229  U.  S. 
575,  57  L.  Ed.  1886,  33  Sup,  Ct.  796,  holding  deed  of  real  estate  for  un- 
dertaking of  development  passed  in  fee  and  not  by  way  of  security; 
Medical  Society  v.  Gilbreth,  208  Fed.  920,  holding  completion  of  build- 
ing by  owner  on  default  of  contractor  will  not  bar  right  to  reformation 
of  contract  on  account  of  mistake;  Carroll  v.  McMurray,  136  Fed.  670, 
holding  mistake  in  deed  that  it  carried  rents  would  be  reformed  by  court 
of  equity;  Dahlgren  v.  National  Savings  etc.  Co.,  41  App.  D.  C.  204, 
holding  payment  of  interest  by  principal  legatee  cannot  affect  unen- 
forceability of  promissory  note  against  land  of  devisor;  Northwest 
Eckington  Imp.  Co.  v.  Campbell,  28  App.  D.  C.  497,  applying  rule  where 
deed  was  based  on  agreeipent  between  parties  for  development  of  land 
covered  by  the  deed;  Gilchrist  v.  Hatch,  183  Ind.  397,  106  N.  E.  703, 
setting  aside  conveyance  of  property  made  to  corporation  in  considera- 
tion of  issuance  of  stock,  where  fraud  and  misrepresentation  were  con- 
cerned; Llewellyn  V.  Butler,  186  Mo.  App.  532,  172  S.  W.  415,  holding 
grantors  holding  grantee  liable  for  mortgage  cannot  be  deemed  to  have 
ratified  similar  clause  in  a  deed  conveying  property  without  their  ap- 
proval; Henry  v.  Heggie,  163  N.  C.  526,  79  S,  E.  984,  holding  covenant 
in  deed  to  assume  all  encumbrances  included  mortgage  debt;  Marshall 


108  U.  S.  143-153       NOTES  ON  U.  S.  REPORTS.  24 

V.  Homier,  13  Okl.  276,  74  Pac.  371,  holding  where  growing  crops  were 
to  be  reserved  but  were  omitted  by  mistake,  deed  would  be  reformed; 
Drury  v.  Hayden,  111  U.  S.  228,  28  L.  Ed.  410,  4  Sup.  Ct.  407,  clause 
assuming  mortgage,  inserted  by  mistake,  is  not  enforceable  by  assignee 
of  mortgage;  Ferguson  v.  Dent,  29  Fed.  7,  holding  defective  bond  sub- 
ject to  reformation;  Dennis  v.  Northern  Pac.  Ry.  Co.,  20  Wash.  324,  55 
Pac.  211,  reforming  deed  to  reserve  right  of  way  stipulated  for;  Stand- 
ard Oil  Co.  V.  Hawkins,  74  Fed.  397,  33  L.  E.  A.  741,  20  C.  C.  A.  468, 
Keller  v.  Ashford,  133  U.  S.  625,  83  L.  Ed.  673,  10  Sup.  Ct.  498,  and 
Willard  v.  Wood,  164  U.  S.  520,  41  L.  Ed.  538,  17  Sup.  Ct.  180,  arguendo, 

Reformation  of  contracts.    Note,  65  Am.  St.  Bep.  482,  488,  492,  501. 

* 
Party  accepting  deed  has  right  to  presume  that  it  will  conform  to 

previous  writtein  agreement,  and  Is  not  guilty  of  such  laches  as  will  preclude 

relief,  if  he  fails  to  examine  its  provisions. 

Approved  in  Young  v.  Jones,  72  Wash.  282,  130  Pac.  92,  holding  delay 
of  three  years  in  suing  for  reformation  will  not  bar  right;  Bernards 
Twp.  V.  Stebbins,  109  U.  S.  352,  27  L.  Ed.  960,  3  Sup.  Ct.  260,  failure 
to  notice  omission  of  seals  on  bonds  will  not  bar  equitable  relief. 

Signing  contracts  in  ignorance  of  their  contents.    Note,  138  Am.  St. 
Rep.  816. 

Relief  from  mistake  of  law  as  to  effect  of  instrument.    Note,  28 

L.  E.  A.  (N.  S.)  809,  813,  886. 

I 
« 

Payment  of  interest  on  encumbrance  does  not  estop  purchaser  of  equity 
of  redemption  to  deny  that  he  assumed  pa3rment  of  the  debt. 

Approved  in  Orr  v.  Dayton  etc.  Traction  Co.,  178  Ind.  53,  Ann.  Cas. 
1915B,  1277,  48  L.  R.  A.  (N.  S.)  474,  96  N.  E.  466,  holding  where  owner 
of  land  permitted  removal  of  gravel  up  to  certain  point,  receiving  pay- 
ment for  gravel  removed  beyond  that  point,  did  not  estop  him  from 
suing  for  breach. 

Rescission  of  purchase  of  realty  as  affecting  assumption  of  mort- 
gage or  lien.    Note,  40  L.  R.  A.  (N.  S.)  675. 

Miscellaneous.  Cited  in  Dufour  v.  Lang,  54  Fed.  916,  4  C.  C.  A.  663, 
not  in  point. 

108  TJ.  8.  143-153,  27  It.  Ed.  682,  2  Sup.  Ot.  408,  EWELL  V.  DAGGS. 

If  action  on  principal  debt  is  not  barred  by  statute,  right  of  action  on 
mortgage  still  subsists,  whether  mortgagor  or  third  person  is  owner  of 
equity. 

Approved  in  Hanchett  v.  Blair,  100  Fed.  825,  holding  where  corpora- 
tion which  has  given  mortgage  does  not  make  defense  of  limitations  to 
mortgage  foreclosure,  it  cannot  be  pleaded  by  one  to  whom  corporation 
has  contracted  to  sell  property  but  who  has  neither  full  equitable  title 
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or  possession ;  J.  M.  Coe  v.  Finlayson,  41  Fla.  182,  26  South.  708,  holding 
decree  in  foreclosure  proceedings  ascertaining  amount  that  mortgage 
intended  to  secure  and  declaring  lien  on  land  mortgaged  to  secure  same 
is  not  money  decree  within  limitations  statute;  Willette  v.  Gifford,  46 
Ind.  App.  190,  191,  92  N.  E.  188,  holding  mortgage  not  barred  by  limi- 
tation where  mortgage  debt  kept  alive  by  renewal  of  judgment;  Mac- 
Millan  v.  Clements,  33  Ind.  App.  123,  70  N.  E.  998,  holding  payment  on 
note  secured  by  mortgage,  if  sufficient  to  take  note  out  of  statute  of 
limitations,  takes  mortgage  out  also ;  Cook  v.  Union  Trust  Co.,  106  Ky. 
807,  51  S.  W.  601,  holding  limitations  run  against  mortgagee  and  in 
favor  of  vendor's  lien,  from  time  of  last  payment  on  purchase  price 
made  before  execution  of  mortgage;  Browne  v.  Browne,  215  Mass.  79, 
102  N.  E.  330,  holding  where  suit  is  brought  within  time,  remedy  is  not 
lost  by  bringing  it  in  wrong  jurisdiction;  Schmidt  v.  Supreme  Court 
United  Order  of  Foresters,  228  Mo.  697, 129  S.  W.  659,  refusing  to  allow 
defense  of  suicide  in  suit  on  life  insurance  policy;  Brearly  School  v. 
Ward,  201  N.  Y.  372,  Ann.  Caa.  1912B,  251,  40  L.  R.  A.  (N.  S.)  1215, 
94  N.  E.  1006,  holding  amendment  allowing  execution  against  surplus 
of  trust  fund  applied  to  existing  as  well  as  trusts  thereafter  created; 
Hopkins  v.  Clyde,  71  Ohio  St.  150,  104  Am.  St.  Rep.  737,  72  N.  E.  848, 
holding  purchaser  of  interest  of  heir  of  mortgagor  may  plead  statute  of 
limitations ;  Clark  v.  Grant,  26  Okl.  402,  Ann.  Caa  1912B,  505,  28  L.  B.  A. 
(N.  8.)  519,  109  Pac.  235,  holding  payment  of  interest  on  note  already 
barred  revives  both  note  and  mortgage;  Tinsley  v.  Lombard,  46  Or.  11, 
78  Pac.  895,  holding  first  mortgagee  cannot  plead  statute  of  limitations 
against  foreclosure  of  second  mortgage  by  mortgagee  in  cross-complaint; 
State  v.  King,  64  W.  Va.  597,  63  S.  E.  490,  holding  right  to  redeem 
land  sold  for  taxes  does  not  become  vested  upon  payment  of  money 
into  court;  McClanahan's  Admr.  v.  Norfolk  etc.  Ry.  Co.,  118  Va.  409, 
87  S.  E.  739,  holding  where  statute  does  not  run  while  debtor  is  out  of 
State,  grantees  of  unrecorded  conveyances  have  no  better  rights  than 
original  debtor;  Sanger  v.  Nightingale,  122  U.  S.  184,  80  L.  Ed.  1106, 
7  Sup.  Ct.  1112,  Cross  v.  Allen,  141  U.  S.  537,  85  L.  Ed.  849,  12  Sup. 
Ct.  71,  Moline  Plow  Co.  v.  Webb,  141  U.  S.  626,  85  L.  Ed.  882,  12  Sup. 
Ct.  102,  Allen  v.  0  'Donald,  12  Sawy.  36,  28  Fed.  349,  and  Blair  v.  Silver 
Peak  Mines,  84  Fed,  739,  all  following  rule;  Stephens  v.  Shannon,  43 
Ark.  467,  vendor's  lien  continues  so  long  as  right  to  sue  for  price  sub- 
sists; Abbett  v.  Page,  92  Ala.  576,  9  South.  333,  arguendo. 

Right  of  assignee  or  grantee  of  mortgagor  to  plead  statute  of  limi- 
tations.   Note,  1  AnxL  Cas.  1008. 

Bar  t>f  principal  debt  as  bar  to  foreclosure  of  mortgage  or  deed  of 
trust.    Note,  21  L.  B.  A.  557. 

Word  "▼old"  uaed  In  Texas  usury  statute  has  the  force  of  "voidable,** 
and  tepeal  of  such  statute  merely  deprives  debtor  of  his  statutory  defense. 
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Approved  in  Toy  Toy  v.  Hopkins,  212  U.  S.  548,  53  L.  Ed.  647,  29 
Sup.  Ct.  416,  holding  habeas  corpus  will  not  be  allowed  as  substitute 
for  writ  of  error;  United  States  v.  New  York  &  P.  R.  S.  S.  Co.,  197  Fed. 
999,  holding  act  requiring  government  contracts  to  be  reduced  to  writ- 
ing is  not  a  "Statute  of  Frauds,"  and  hence  one  not  in  writing  is  not 
void;  In  re  T.  H.  Bunch  Co.,  180  Fed.  527,  holding  carrier  fined  for 
delivering  goods  without  bill  of  lading  is  not  barred  from  collecting 
freight  charges;  Holman  v,  Thomas,  171  Fed.  222,  refusing  to  decree 
transfer  bf  stock  to  one  organizing  corporation  on  account  of  want  of 
consideration;  Downs  v.  Blount,  170  Fed.  22,  31  L.  E.  A.  (N.  S.)  1076, 
95  C.  C.  A.  289,  holding  deed  of  married  woman  defectively  acknowl- 
edged is  merely  voidable  and  not  void;  State  v.  Colias,  150  Ala.  519, 
43  South.  191,  holding  incorporation  in  name  of  firm  which  does  not 
designate  kind  of  business  to  be  carried  on,  as  required  by  statute,  is 
voidable  only;  Turner  v.  Merchants'  Bank,  126  Ala.  413,  28  South.  475, 
holding  bill  to  cancel  mortgage  securing  usurious  note  which  is  dis- 
counted by  banker  must  make  tender  of  principal  and  legal  interest; 
Kinney  v.  Lundy,  11  Ariz.  83,  89  Pac.  499,  holding  location  notice  fail- 
ing to  state  whether  mining  claim  was  abandoned  was  only  voidable; 
Briscoe  v.  Macfarland,  32  App.  D.  C.  172,  holding  decree  of  court  con- 
firming assessment  of  damages  made  by  jury  of  seven  was  voidable  and 
not  void;  Parrott  v.  Crawford,  5  Ind.  Ter.  113,  82  S.  W.  692,  holding 
person  having  conveyed  property  before  rendition  of  judgment  was  not 
seised  in  law  or  in  equity  to  same;  Doney  v.  Laughlin,  50  Ind.  App.  42, 
94  N.  E.  1028,  holding  contract  for  commissions  not  void  on  account  of 
being  reduced  to  writing  after  services  performed;  Frazier  v,  Jeakins, 
64  Kan.  626,  68  Pac.  28,  holding  title  of  land  sold  and  deed  by  guardian 
to  her  husband  does  not  pass  to  purchaser  who  has  notice  of  their  rela- 
tionship, and  ejectment  may  be  maintained  by  ward  for  its  recovery; 
Pfeifer  &  Co.  v.  Israel,  161  N.  C.  411,  77  S.  E.  422,  and  E.  S.  Shelby 
Vinegar  Co.  v.  C.  L.  Hawn  &  Son,  149  N.  C.  357,  63  S.  E.  78,  both  re- 
fusing to  allow  recovery  for  illegal  sale  of  liquor;  Rosenplanter  v. 
Provident  Sav.  etc.  Soc,  96'Fed.  728,  729,  37  C.  C.  A.  566,  sustaining  re- 
peal of  statutory  forfeitures  of  insurance  policies  (affirming  91  Fed.  73§) ; 
First  Nat,  Bank  v.  Henderson,  101  Cal.  311,  35  Pac.  900,  legislature 
may  remit  penalty  for  failure  of  bank  to  file  statement ;  In  re  New  York 
etc.  Bridge  Co.,  148  N.  Y.  548,  42  N.  E.  1090,  words  "null  and  void" 
did  not  render  forfeiture  clause  in  charter  self-acting;  Weeks  v.  Bridg- 
nian,  159  U.  S.  547,  40  L.  Ed.  255,  16  Sup.  Ct.  75,  and  Knights  Templar 
etc.  Ind.  Co.  v.  Berry,  50  Fed.  514,  1  C.  C.  A.  561,  arguendo. 

Distinguished  in  Irwin  v.  Marquett,  26  Ind.  App.  390,  59  N.  E.  40, 
holding  under  Bums*  Rev.  Stats.  1894,  §  6675,  providing  that  all  notes, 
bills  or  other  securities,  where  whole  or  any  part  of  consideration  shall 
be  for  money  on  result  of  wager  or  for  paying  money  lent  at  time  of 
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such  wager  for  purpose  of  being  wagered,  shall  be  void,  check  given  to 
pay  gambling  losses  is  void  in  hands  of  bona  fide  holder  for  value ;  Nat.  . 
Bank  v.  Lemke,  3  N.  D.  158,  54  N.  W.  921,  where  general  law  provided 
for  saving  penalties  already  accrued;  Hughes  v.  Boone,  102  N.  C.  164, 
9  S.  E.  293,  where  statute  merely  relieved  against  penalty;  Maynard  v. 
Marshall,  91  Ga.  845,  18  S.  E.  404,  where  repealing  statute  was  held 
retrospective  only;  Jarman  v.  Knights  Templars  etc.  Ind.  Co.,  95  Fed. 
72,  holding  statute  providing  that  suicide  shall  not  be  defense  to  insur- 
ance policy  becomes  part  thereof. 

While  a  contract  may  be  Illegal  for  usury,  advance  of  money  upon  It 
GonstitateB  meritorious  consideration  sufficient  to  support  subsequent 
liability  or  promise.  ^ 

Approved  in  Ha^art  v.  Wilczinski,  143  Fed.  27,  74  C.  C.  A.  176,  hold- 
ing sale  under  foreclosure  by  substituted  trustee  whose  appointment  was 
invalid  was  voidable;  Crescent  Liquor  Co.  v.  Johnson,  Vaughan  &  Co., 
161  N.  C.  76,  76  S.  E.  626,  holding  mere  fact  that  payee  of  check  was 
dealer  in  liquor  in  unlawful  territory  is  no  presumption  of  its  invalidity ; 
Light  V.  Conover,  10  Okl.  737,  63  Pac.  968,  holding  agreement  without 
consent  of  Indian  agent  for  pasturage  on  Indian  reservations  is  void; 
Kelly  V.  Courter,  1  Okl.  281,  30  Pac.  373,  holding  where  sale  of  liquor 
is  ill^al,  failure  of  landlord  to  furnish  ice  to  keep  liquor  cool  is  not 
actionable;  Hatch  v.  Hanson,  46  Mo.  App.  339,  fact  that  money  in  suit 
was  prize  in  lottery  is  not  defense  to  suit  for  misappropriating  it ;  Mum- 
ford  V.  McVeigh,  92  Va.  467,  23  S.  E.  861,  money  paid  on  usurious  con- 
tract cannot  be  recovered  back;  dissenting  opinion  in  McNeill  v.  Dur- 
ham etc.  R.  R.  Co.,  135  N.  C.  733,  67  L.  R.  A.  227,  47  S.  E.  783,  majority 
holding  person  traveling  on  a  pass  issued  in  violation  of  Laws  1891, 
p.  277,  c.  320,  §  4,  is  a  passenger. 

Bepeal  of  usury  statute  does  not  impair  obligation  of  previously  exe- 
cuted contract  to  action  on  which  it  might  have  been  pleaded  in  defense. 

Approved  in  National  Surety  Co.  v.  Architectural  Decorating  Co.,  226 
U.  S.  282,  57  L.  Ed.  225,  33  Sup.  Ct.  17,  holding  legislative  extension  of 
time  within  which  third  person  must  give  notice  of  proceeding  against 
bond  of  contractor  does  not  impair  obligation  of  bond;  West  Side  Belt 
R.  R.  Co.  V.  Pittsburgh  Construction  Co.,  219  U.  S.  103,  104,  65  L.  Ed. 
112,  31  Sup.  Ct.  196,  holding  foreign  corporation  barred  from  right  of 
action  on  account  of  failure  to  comply  with  statutory  conditions  may 
bring  second  action  after  doing  so;  Petterson  v.  Berry,  125  Fed.  905, 
60  C.  C.  A.  610,  holding  where  at  time  of  execution  of  note  legal  in- 
terest was  ten  per  cent  but  before  suit  rate  raised  to  twelve  per  cent, 
usury  no  defense  where  note  bore  twelve  per  cent;  Evans-Snider-Buel 
Co.  V.  McFadden,  105  Fed.  299,  68  L.  E.  A.  900,  44  C.  C.  A.  494, 
upholding  29  Stat.  610,  c.  136,  validating  recorded  chattel  mortgages 
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in  Indian  Territory,  as  applied  retrospectively;  Rejoiolds  v.  Lee,  180 
Ala.  80,  160  South.  103,  holding  statute  avoiding  usurious  contracts  does 
not  impair  obligation  of  contracts ;  Clark  v.  Darr,  156  Ind.  701„  60  N.  E. 
691,  upholding  Acts  1897,  p.  264,  §  10,  providing  that  where  foreign 
building  and  loan  association  is  insolvent  receiver  may  bring  action 
necessary  to  wind  up  its  affairs,  though  it  had  not  complied  with  laws 
relating  to  right  to  do  business  in  State;  Burget  v.  Merritt,  155  Ind. 
149,^7  N.  E.  717,  holding  obligation  of  quitclaim  deed  made  by  chil- 
dren in  1883  to  widow's  land,  in  which  they  had  an  interest  in  expec- 
tancy, not  impaired  by  Acts  of  1889,  p.  430,  §  2,  providing  that  where 
children  of  former  wife  had  executed  conveyance  of  lands  in  which  they 
had  expectancy  in  fee  during  widow's  life,  such  conveyance  shall  bind 
interest  when  acquired  by  inheritance  from  widow;  Colonial  etc.  Mtg. 
Co.  V.  Northwest  Thresher  Co.,  14  N.  D.  156,  116  Am.  St.  Rep.  642,  8 
Ann.  Cm.  1160,  70  L.  E.  A.  814,  103  N.  W.  918,  and  Fitzgerald  v.  Flana- 
gan, 155  Iowa,  225,  Ann.  Cm.  19140,  1104,  135  N.  W.  741,  both  hold- 
ing grantee  of  mortgagor  is  in  privity  with  him  and  may  plead  statute 
of  limitations;  Converse  v.  Ayer,  197  Mass.  454,  84  N.  E.  100,  where 
creditors  of  Minnesota  corporation  could  not  enforce  stockholder's  lia- 
bility until  suitable  method  enacted  by  legislature  to  enforce  such  lia- 
bility against  foreign  stockholder,  he  did  not  for  that  reason  acquire 
vested  immunity  from  liability;  Danforth  v.  Groton  Water  Co.,  178 
Mass.  477,  59  N.  E.  1034,  upholding  Stat.  1900,  c.  299,  prohibiting  dis- 
missal of  petition  pending  in  Superior  Court  for  condemnation,  as  ap- 
plied to  petition  which  had  been  filed  prior  to  its  enactment  but  report 
dismissing  it  had  not  been  sustained;  Gibson  v.  Sherman  County,  97 
Neb.  83,  149  N.  W.  109,  holding  legislature  may  authorize  pajnnent  of 
money  on  contract  of  sale  of  goods  to  county,  although  same  was  void 
when  entered  into;  Swope  v.  Jordan,  107  Tenn.  179,  182,  64  S.  W.  56, 
holding  Acts  1895,  c.  119,  validating  contracts  of  foreign  corporations 
made  before  registration  of  charter  does  not  operate  to  divest  vested 
rights  of  innocent  third  parties;  Wallace  v.  Goodlett,  104  Tenn.  676,  58 
S.  W.  344,  holding  decree,  rendered  prior  to  statute  of  1897,  authoriz- 
ing recovery  of  legal  interest  and  principal  on  usurious  contract,  refuSr 
ing  to  enforce  usurious  contract,  will  not  defeat  suit  to  enforce  same 
contract  to  extent  of  principal  and  legal  interest  brought  after  passage 
of  act;  Ste\?art  v.  Lattner,  53  Tex.  Civ.  332,  116  S.  W.  861,  holding 
statute  allowing  recovery  of  double  aihount  of  interest  on  usurious  con- 
tracts applied  only  to  contracts  thereafter  entered  into ;  Gross  v.  United 
States  Mtg.  Co.,  108  U.  S.  489,  27  L.  Ed.  799,  2  Sup.  Ct.  947,  sustain- 
ing act  validating  unauthorized  loans  by  corporation;  Hartford  Fire 
Ins.  Co.  V.  Chicago  etc.  Ry.  Co.,  62  Fed.  909,  change  in  railroad's  lia- 
bility for  fires  does  not  impair  contract  obligations;  Leavitt  v.  Canadian 
.  Pacific  Ry.  Co.,  90  Me.  164,  88  L.  R.  A.  155,  37  Atl.  890,  sustaining  act 
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subrogating  railway  company  paying  damages  for  fire  to  insured's 
rights;  Wistar  v.  Foster,  46  Minn.  486,  24  Am.  St.  Bep.  243,  49  N.  W. 
248,  legislature  may  validate  deeds  of  married  women;  Phenix  Ins.  Co. 
V.  Pollard,  63  Miss.  663,  legislature  may  provide  that  payment  of  privi- 
l^e  taxes  due  will  validate  past  transactions;  Mutual  Benefit  Life  Ins. 
Co.  V.  Winne,  20  Mont.  32,  40,  49  Pac.  449,  452,  statute  may  validate 
previous  unauthorized  acts  of  corporation;  Shields  v.  Clifton  Hill  Land 
Co.,  94  Tenn.  148,  151,  46  Amu  St.  Bep.  716,  717,  26  L.  B.  A.  518,  28 
S.  W.  674,  sustaining  statute  curing  defective  acknowledgments,  which 
rendered  contract  unenforceable. 

Distinguished  in  Ejiights  Templars'  &  Masonic  Life  Indemnity  Co.  v. 
Jarman,  104  Fed.  642,  44  C.  C.  A.  93,  holding  mutual  assessment  in- 
surance corporation  cannot  so  amend  its  constitution  as  to  materially 
lessen  value  of  policy  by  reducing  amount  of  indemnity  which  by  terms 
of  policy  company  agreed  to  pay;  Evans-Snider-Buel  Co.  v.  McFadden, 
105  Fed.  306,  58  L.  B.  A.  900,  44  C.  C.  A.  494,  majority  upholding  29 
Stat.  510,  c  136,  validating  recorded  chattel  mortgages  in  Indian  Terri- 
tory, as  applied  retrospectively ;  Willcox  v.  Edwards,  162  Cal.  462,  Ann. 
Gas.  1913C,  1392,  123  Pac.  279,  holding  statute  amending  previous  act 
prohibiting  recovery  on  sales  of  stock  for  future  delivery  does  not  give 
right  of  action  on  contract  m'ade  before  passage  of  amendment;  Crow- 
ther  V.  Fidelity  Ins.  etc.  Co.,  85  Fed.  44,  29  C.  C.  A.  1,  statute  giving 
prior  lien  for  supplies  cannot  divest  previous  mortgage  lien;  dissenting 
opinion  in  Colonial  etc.  Mtg.  Co.  v.  Northwest  Thresher  Co.,  14  N.  D. 
173,  116  Am.  St.  Bep.  642,  8  Ann.  Gas.  1160,  70  L.  B.  A.  814,  103  N.  W. 
926,  majority  holding  grantee  of  mortgagor  is  in  privity  with  him,  and 
may  plead  statute  of  limitations. 

Effect  on  contract  made  void  by  statutory  or  constitutional  pro- 
vision of  subsequent  repeal  of  such  provision.  Note,  Ann.  Gas. 
1918C,  1401. 

Constitutionality  of  statute  legalizing  invalid  private  contract. 
Note,  22  L.  B.  A.  384. 

Where  amount  payable  on  face  of  note  represents  principal  and  in- 
terest exceeding  legal  rate,  and  note  is  silent  aa  to  rate,  after  maturity  it 
^will  bear  interest  at  legal  rate. 

Approved  in  City  of  San  Antonio  v.  Alamo  Nat.  Bank,  52  Tex.  Civ. 
564,  114  S.  W.  910,  allowing  interest  on  judgments  against  city  for 
amount  due  on  warrants;  Farmers'  Loan  etc.  Co.  vl  Northern  Pac.  R. 
Co.,  94  Fed.  455,  legal  rate  governs  on  coupons  after  maturity,  in 
absence  of  provision. 

Extension  of  mortgage  lien  by  renewal  of  secured  debt.  Note,  55 
L.  B.  A.  681. 

Possession  of  land  as  notice  of  title.  Note,  13  L.  B.  A.  (N.  8.) 
65,  86. 
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108  V,  S.  153-167,  27  It.  Ed.  685,  2  Sup.  Ct  864,  THE  BELGENLAND. 

Court  is  not  bound  to  postpone  decree  against  sureties  until  after 
time  for  appeal  by  principal  has  expired,  and  tben  to  proceed  only  on 
notice. 

.  Approved  in  Perriam  v.  Pacific  Coast  Co.,  133  Fed.  144,  66  C.  C.  A. 
206,  in  admiralty,  sureties  on  stipulation  for  release  of  vessel  are  not 
parties  so  as  to  require  them  to  be  joined  on  appeal ;  The  Sydney,  47 
Fed.  262,  holding,  on  dismissing  appeal,  court  may  enter  summary  judg- 
ment against  sureties. 

Where  decree  is  entered  against  claimant  and  sureties,  and  <daimant 
appeals,  and  sureties  Join  in  supersedeas  bond,  mandamus  will  not  issue 
to  vacate  decree  as  to  latter. 

Approved  in  The  Glide,  72  Fed.  203, 18  C.  C.  A.  504,  holding,  although 
stipulators  are  bound,  they  are  not  necessary  parties  to  appeal. 

Appellate  court  will  not  order  decree  against  respondent  and  stipu- 
lators set  aside  as  lien  against  stipulators  on  latter's  motion. 

Approved  in  The  Columbia,  109  Fed.  672,  48  C.  C.  A.  596,  holding 
where  bond  has  been  given  by  claimant  of  libeled  vessel  under  Rev. 
Stats.,  §  941,  final  decree  awarding  dam^es  in  suit  may  be  entered 
against  both  principal  and  surety  at  time  of  its  rendition. 

Proof  and  evidence  of  foreign  laws  and  their  effect.    Note,  113 
Am.  St.  Bep.  872. 

108  U.  S.  158-161,  27  L.  Ed.  691,  2  Sup.  Ct.  385,  SHAINWALD  v.  I£WIS. 

Eemoyal  of  cause  is  not  allowable  where  one  of  plaintiffs  and  one  of 
defendants,  who  are  necessary  parties,  are  citizens  of  same  State. 

Approved  in  Regis  v.  United  Drug  Co.,  180  Fed.  207,  holding  where 
controversy  can  be  split,  it  will  be  so  separated  as  to  allow  nonresidents 
to  remove  their  part;  Lomax  v.  Foster  Lumber  Co.,  174  Fed.  966,  99 
C.  C.  A.  463,  holding  action  of  trespass  to  try  title  against  numerous 
defendants  is  not  removable  because  certain  defendants  are  nonresi- 
dents; Smedley  v.  Smedley,  110  Fed.  258,  holding  no  separable  contro- 
versy warranting  removal  existed  in  suit  to  recover  land ;  Saginaw  Gas- 
Light  Co.  V.  Saginaw,  28  Fed.  531,  denying  jurisdiction  of  Circuit  Court 
where  same  parties,  plaintiff  and  defendant,  were  citizens  of  same 
State;  Goodnow  v.  Burrows,  74  Iowa,  265,  37  N.  W.  325,  arguendo. 

Suit  to  close  up  affairs  of  alleged  partnership,  principal  issue  in  which 
is  as  to  existence  of  partnership,  presents  no  separable  controversy,  remov- 
able to  Federal  court. 

Approved  in  Colbum  v.  Hill,  101  Fed.  505,  41  C.  C.  A.  467,  holding 
creditor's  suit  to  obtain,  administration  of  property  of  insolvent  corpo- 
ration, and  incidentally  to  exclude  certain  of  defendants  from  partici- 
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pating  in  distribution  of  such  property  on  gi-ound  of  invalidity  of  con- 
tract made  by  corporation  on  which  rights  depend,  is  indivisible;  Ayres 
V.  Wiswall,  112  U.  S.  193,  28  L.  Ed.  695,  5  Sup.  Ct.  93,  and  Rosenthal 
V.  Coatcs,  148  U.  S.  147,  37  L.  Ed.  400,  13  Sup.  Ct.  677,  holding  sep- 
arate defenses  do  not  create  separable  controversy;  Crump  v.  Thurber, 
115  U.  S.  60,  29  L.  Ed.  329,  5  Sup.  Ct.  1156,  suit  against  corporation 
.and  others  to  determine  ownership  of  stock;  Torrence  v.  Shedd,  144 
U.  S.  530,  531,  36  L.  Ed.  581,  12  Sup.  Ct.  727,  728,  in  suit  for  parti- 
tion; Anderson  v.  Appleton,  32  Fed.  859,  suit  to  establish  will;  Weller 
V.  J.  B.  Pace  Tobacco  Co.,  32  Fed.  ^62,  refusing  removal  by  interveners, 
in  suit  to  set  aside  assignment;  In  re  The  Jamecke  Ditch,  69  Fed.  170, 
suit  against  taxpayers  to  establish  drain;  Golden  v.  Bruning,  72  Fed.  5, 
in  suit  for  accounting  between  partners;  Capital  City  Bank  v.  Hodgin, 
22  Fed.  210,  and  Gkumer  v.  Second  Nat.  Bank,  66  Fed.  371,  arguendo. 

Removal    of    cause   because    of    separable    controversy.    Note,    5 
L.  B.  A.  (N.  S.)  87. 

108  U.  S.  161,  162,  27  L.  Ed.  687,  2  Sup.  Ot.  387,  BARTOK  V.  QEILEB. 

Decision  of  Stat«  court  upon  question  solely  of  fact,  whether  conyey- 
ance  was  fraud  upon  bankrupt  law,  afflxvied. 

Approved  in  Rector  v.  City  Deposit  Bank  Co.,  200  U.  S.  411,  50  L.  Ed. 
529,  26  Sup.  Ct.  289,  holding  action  by  trustee  in  bankruptcy  to  recover 
bankrupt's  assets  presented  Federal  question;  McKenna  v.  Simpson,  129 
U.  S.  511,  32  L.  Ed.  778,  9  Sup.  Ct.  366,  arguendo. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  state  courts.    Note,  63  L.  E.  A.  577. 

« 

108  U.   a   162-164,  27  Ii.  Ed.   686,   2   Sup.   Ct.  388,   aOL3>ENBEBa  v. 


Suit  is  'Inrought^  when,  in  law,  it  is  "commenced**;  in  construing  stat- 
utes of  limitation  these  words  mean  the  same  thing,  and  are  used  inter- 
changeably. 

Approved  in  Galehouse  y.  Minneapolis  etc.  Ry.  Co.,  22  N.  D.  621,  47 
L.  R.  A.  (N.  S.)  965,  135  N.  W.  191,  holding  deUvery  of  writ  to  sheriff 
is  commencement  of  suit;  United  States  v.  American  Lumber  Co.,  80 
Fed.  315,  in  suit  to  cancel  land  patent. 

108  V,  8.  164-165,  27  It.  Ed.  668,  2  Sup.  Ct.  390,  GAGE  V.  FOMPELLY. 

Where  appeal  has  been  allowed  after  contest  as  to  value  of  matter  in 
dispute,  opinion,  growing  out  of  examination  of  conflicting  affidavits,  that 
estimates  may  possibly  be  too  high,  will  not  warrant  dismissal. 

Approved  in  Hunt  v.  New  York  Cotton  Exchange,  205  U.  S.  333,  51 
If.  Ed.  825,  27  Sup.  Ct.  529,  holding  jurisdictional  amount  of  suit  to 
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enjoin  unauthorized  exchange  quotations  is  value  of  quotations  so  used; 
Wilson  V.  Blair,  119  U.  S.  388,  SO  L.  E4.  442,  7  Sup.  Ct.  230,  to  point 
that  affidavits  are  admissible  to  show  value;  Red  River  Cattle  Co.  v. 
Needham,  137  U.  S.  635,  34  L.  Ed.  800,  11  Sup.  Ct.  209,  arguendo. 

Distinguished  in  Rector  v.  Lipscomb,  141  U.  S.  569,  35  L.  Ed.  857,  12 
Sup.  Ct.  83,  where  affidavit  showed  clearly  amount  was  insufficient. 

108  U.  S.  165-176,  27  L.  Ed.  688,  2  Sup.  Ct  424,  HILTON  V.  DIGKINSOK. 

Oto88-appealfl  must  be  prosecuted  like  other  appeals;  If  not  perfected 
within  period  prescribed  by  law,  court  will  dismiSB  it  of  its  own  motion. 

Approved  in  The  Bylands,  231  Fed.  105,  holding  where  decree  is  ren- 
dered against  vessel  and  surety,  appeal  cannot  be  maintained  without 
joining  surety;  Paulter  v.  Manuel,  25  Okl.  64,  108  Pac.  751,  dismissing 
cross-appeal  for  failure  to  serve  citation;  United  States  v.  Burchard, 
125  U.  S.  178,  81  L.  Ed.  663,  8  Sup.  Ct.  833,  dismissing  appeal  from 
judgment  of  Court  of  Claims;  Morrison  v.  Kuhn,  80  Fed.  741,  26 
C.  C.  A.  130,  dismissing  cross-appeal. 

Where  record  showB  on  its  face  insui&cient  Jurisdictional  value,  court 
will  dismiss  appeal  of  its  own  motion. 

Approved  in  Martinez  v.  International  Banking  Corp.,  220  \j.  S.  221, 
55  L.  Ed.  442,  31  Sup.  Ct.  408,  holding  value  of  two  suits,  separately 
commenced  but  joined  for  convenience,  cannot  be  consolidated  so  as  to 
give  jurisdiction  on  appeal ;  Cameron  v.  Hodges,  127  U.  S.  325,  32  L.  Ed. 
134,  8  Sup.  Ct.  1156,  holding  record  showing  defects  as  to  citizenship 
warrants  dismissal;  Estis  v.  Trabue,  128  U.  S.  230,  32  L.  Ed.  439,  9 
Sup.  Ct.  60,  dismissing  writ  for  apparent  nonjoiner  of  parties. 

On  appeal  by  defendant  who  has  filed  counterclaim  or  demanded 
affirmative  relief,  Jurisdiction  is  determinable  by  additional  amount  de- 
manded, if  amotmt  recovered  against  him  ia  insofilciiBnt. 

Approved  in  Block  v.  Darling,  140  U.  S.  238,  35  L.  Ed.  478,  11  Sup. 
Ct.  833,  holding  amount  of  counterclaim  disallowed  governs  appellate 
jurisdiction;  New  York  etc.  P.  Co.  v.  Milburn  Gin  etc.  Co.,  35  Fed.  225, 
determines  right  of  removal. 

Amount  in  controversy  for  purpose  of  appeal  where  defendant  has 
filed  counterclaim.    Note,  Aim.  Gas.  1914A,  1041. 

Sum  demanded  detennlnes  jurisdiction  until  it  is  sbown  not  to  be  the 
real  matter  in  dispute;  then  the  sum  shown  will  prevail. 

Approved  in  Ohman  v.  City  of  New  York,  168  Fed.  959,  holding  com- 
plaint for  injury  to  reputation  must  allege  special  damages,  otherwise 
nominal  damap^es  will  be  awarded,  and  jurisdictional  amount  will  be 
absent ;  Porter  v.  Northern  Pac.  Ry.  Co.,  161  Fed.  774,  holding  in  action 
for  trespass  where  title  is  put  in  suit,  value  of  land  must  be  reckoned 
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for  pmrpose  of  removal ;  Woodling  v.  Romero,  16  N.  M.  58,  113  Pftc.  623, 
holding  in  action^  for  libel,  amount  claimed  as  damages  is  value  of  prop- 
erty in  dispute;  Jenness  v.  Citizens'  Nat.  Bank,  110  U.  S.  53,  28  L.  Ed. 
67,  3  Sup.  Ct.  426,  dismissing  appeal  after  deducting  from  judgment 
amount  not  in  contest  below;  Barry  v.  Edmunds,  116  U.  S.  561,  29 
L.  Ed.  733,  6  Sup.  Ct.  507,  basing  jurisdiction  claim  for  exemplary  dam- 
ages, although  actual  damages  insufficient;  Gorman  v.  Havird,  141  U.  S. 
208,  35  L.  Ed.  718, 11  Sup.  Ct.  944,  where  portion  of  warrants  for  which 
mandamus  was  prayed  were  valueless;  Hardin  v.  Cass  Co.,  42  Fed.  657, 
holding  addition  of  fictitious  bonds  to  claim  cannot  give  jurisdiction; 
Simon  v.  House,  46  Fed.  320,  dismissing  suit  although  parties  had  agreed 
on  jurisdictional  amount;  Peeler  v.  Lathrop,  48  Fed.  786,  1  C.  C.  A.  93, 
in  suit  for  accounting  of  rents;  Edwards  v.  Bates  Co.,  55  Fed.  439,  sus- 
taining plea  to  jurisdiction  in  suit  on  bonds ;  Horst  v.  Merkley,  59  Fed. 
503,  dismissing  suit  on  contract,  where  evidence  showed  insufficient 
amount;  Bank  of  Arapahoe  v.  David  Bradley  &  Co.,  72  Fed.  870,  871, 
19  C.  C.  A.  206,  in  action  of  tort,  where  amount  was  demanded  in  good 
faith;  Von  Schroeder  v.  Brittan,  93  Fed.  10,  in  suit  for  damages  to 
property;  Piatt  v.  Phoenix  Assur.  Co.,  37  Fed.  730,  Hay  ward  v.  Nord- 
berg  Mfg.  Co.,  85  Fed.  7,  29  C.  C.  A.  438,  and  Levinski  v.  Middlesex 
Banking  Co.,  92  Fed.  459,  34  C.  C.  A.  452,  holding  removal  may  be  based 
on  sum  demanded,  if  not  impeached;  Schunk  v.  Moline  etc.  Co.,  147 
U.  S.  504,  37  L.  Ed.  258,  13  Sup.  Ct.  417,  and  Jones  v.  Rowley,  73  Fed. 
288,  arguendo. 

Amount  stated  In  body  of  declaration,  and  not  merely  damages  al- 
leged, or  prayer  for  Judgment,  must  be  considered  in  determining  Juris- 
diction. 

Approved  in  Le  Roy  v.  Hartwick,  229  Fed.  858,  holding  in  suit  on 
notes  and  for  attorney's  fees,  latter  being  in  dispute,  must  be  rated 
along  with  value  of  notes  to  confer  jurisdiction;  Squire  v.  Robertson, 
191  Fed.  736,  holding  in  suit  to  determine  amount  due  under  install- 
ment contract,  value  of  land  is  what  confers  jurisdiction;  Colgate  v. 
James  T.  White  &  Co.,  180  Fed.  887,  holding  in  suit  to  enjoin  unau- 
thorized publication  of  biography,  v>alue  of  two  thousand  dollars  placed 
on  same  is  conclusive  as  to  jurisdiction ;  Hampton.  Stave  Co.  v.  Gardner, 
154  Fed.  806,  83  C.  C.  A.  521,  holding  on  breach  of  contract  to  convey, 
difference  between  contract  price  and  value  of  land  is  amount  consid- 
ered for  jurisdictional  purposes;  Memphis  Kecley  lust.  v.  Keeley  Co., 
144  Fed.  631,  75  C.  C.  A.  430,  holding  duty  of  court  to  dismiss  upon  its 
own  motion  a  case  over  which  it  has  no  jurisdiction;  Gray  v.  Grand 
Forks  Merc.  Co.,  138  Fed.  347,  70  C.  C.  A.  634,  holding  under  bank- 
ruptcy act  right  of  appeal  is  determined  by  amount  allowed  or  rejected 
and  not  of  original  claim ;  Lilienthal  v.  McCormick,  117  Fed.  95, 54  C.  C.  A, 
XII— 3 
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475,  holding  in  suit  to  enforce  lien  given  by  contract  to  secure  future 
advi^nces  made  thereunder,  and  also  damages  for  its  breach,  aggregate 
amount  of  such  advances  and  damages  claimed  in  good  faith  consti- 
tute amount  in  controversy;  Battle  v.  Atkinson,  115  Fed.  385,  holding 
Federal  court  in  Arkansas  has  no  jurisdiction  of  action  for  unlawful 
detainer,  where  value  of  premises  alleged  is  five  thousand  dollars,  with 
rental  value  of  twenty-five  dollars  per  month;  Greene  County  Bank  v. 
J.  H.  Teasdale  C.  Co.,  112  Fed.  802,  holding  in  action  for  recovery  of 
money  only  amount  of  damages  claimed  determines  jurisdiction,  unless 
declaration  on  its  face  shows  such  amount  is  claimed  in  bad  faith  and 
merely  to  give  colorable  jurisdiction;  Western  Union  Tel,  Co.  v.  White, 
102  Fed.  707,  determining  amount  in  controversy  from  defendant's 
answer  to  action  to  restrain  State  suit ;  Phoenix  Ins.  Co.  v.  Moss,  7  Ariz. 
276,  64  Pac.  443,  holding  under  Arizona  Rev.  Stats.,  par.  593,  judgment 
for  less  than  two  hundred  dollars  is  not  appealable,  although  greater 
sum  was  asked;  Smith  v.  Chesapeake  etc.  Ry.  Co.,  118  Ky.  828,  82  S.  W. 
411,  holding  jurisdiction  is  determined  by  value  of  matter  in  dispute, 
and  not  by  damages  claimed ;  Webster  v.  Buffalo  Ins.  Co.,  110  U.  S.  388, 
28  L.  Ed.  173,  4  Sup.  Ct.  80,  holding  stipulation  of  parties  cannot  g^ve 
jurisdiction  where  actual  amount  insufficient;  Bradstreet  Co.  v.  Hig- 
gins,  112  U.  S.  228,  28  L.  Ed.  716,  5  Sup.  Ct.  117,  holding  counterclaims 
should  be  considered  in  determining  amount;  Bowman  v.  Chicago  etc. 
Ry.  Co.,  115  U.  S.  613,  29  L.  Ed.  503,  6  Sup.  Ct.  193,  dismissing  appeal 
from  suit  a<rainst  carrier,  for  failure  to  receive  goods  when  actual  dam- 
ages insufficient;  Gibson  v.  Shufeldt,  122  U.  S.  29,  30  L.  Ed.  1084,  7 
Sup.  Ct.  1067,  refusing  to  consider  collateral  effect  of  judgment  in 
another  suit;  Cabot  v.  McMaster,  61  Fed.  131,  in  suit  on  penal  bond; 
Mayor  etc.  of  Baltimore  v.  Postal  Tel.  etc.  Co.,  62  Fed.  501,  in  suit 
by  city  to  recover  taxes;  Decker  v.  Williams,  73  Fed.  311,  holding  ap- 
pellate jurisdiction  not  governed  by  sum  in  controversy  below;  Less 
V.  English,  85  Fed.  473,  29  C.  C.  A.  275,  suit  to  foreclose  mortgage; 
Tennent  etc.  Shoe  Co.  v.  Roper,  94  Fed.  742,  36  C.  C.  A.  455,  holding 
accounts  should  be  taken  in  a2rgres:ate;  Cowell  v.  City  Water-Supply 
Co.,  96  Fed.  771,  in  determining  right  to  remove  suit  to  set  aside  con- 
veyance. 

On  appeal  by  defendant,  If  no  affirmatlTe  relief  la  asked,  amount  of 
Judgment  against  him  determines  Jurisdiction. 

Approved  in  New  Jersey  Zinc  Co.  v.  Trotter,  108  U.  S.  565,  27  L.  Ed. 
828,  2  Sup.  Ct.  875,  in  action  of  trespass;  The  Jessie  Williamson,  Jr., 
108  U.  S.  309,  311,  27  L.  Ed.  781,  782,  2  Sup.  Ct.  670,  672,  dismissing 
appeal  from  decree  dismissing  libel  for  jurisdictional  amount  against 
vessel  whose  stipulated  value  was  insufficient;  Henderson  v.  Wads- 
worth,  115   U.  S.  276,  29   L.  Ed.  379,  6    Sup.    Ct.   43,  in  suit  against 
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heirs  to  enforce  ancestor's  note;  New  York  Elev.  R.  R.  Co.  v.  Fifth  Nat. 
Bank,  118  U.  S.  609,  80  L.  Ed.  260,  7  Sup.  Ct.  24,  in  suit  for  damages 
for  injury  to  realty;  The  Sydney,  139  U.  S.  336,  85  L.  Ed.  178,  11  Sup. 
Ct.  621,  dismissing  appeal  from  condemnation  of  vessels  of  insufficient 
value  in  favor  of  person  claiming  more  than  jurisdictional  amount. 

Denied  in  Troy  v.  Hallgarth,  35  Or.  163,  57  Pac.  375,  holding  amount 
demanded  by  plaintiff  governs. 

Appellate  court  has  jurisdiction  of  appeal  by  plaintiff  where  differencA 
between  amount  demanded  and  awarded  equals  Jurisdictional  amount. 

Approved  in  Garcia  v.  Free,  31  Utah,  393,  88  Pac.  31,  refusing  to  allow 
appeal  from  judgment  for  costs,  where  jurisdictional  amount  was  not 
in  controversy ;  Dows  v.  Johnson,  110  U.  S.  223,  28  L.  Ed.  129,  3  Sup.  Ct. 
640,  in  suit  for  conversion;  East  Tennessee  etc.  R.  R.  Co.  v.  Southern 
Tel.  Co.,  112  U.  S.  309,  28  L.  Ed.  747,  5  Sup.  Ct.  169,  in  proceeding 
to  determine  value  of  property  condemned;  New  England  Mtg.  Co.  v. 
Gay,  145  U.  S.  128,  86  L.  Ed.  647,  12  Sup.  Ct.  816,  denying  jurisdiction 
in  assumpsit  where  such  amount  insufficient;  Pickham  v.  Wheeler  etc. 
^ffcr.  Co.,  77  Fed.  663,  holding  counterclaim  cannot  reduce  plaintiff's 
demand  below  jurisdictional  amount;  Quimby  v.  Hopping,  52  N.  J.  L, 
118,  19  Atl.  123,  in  debt;  McCrowell  v.  Burson,  79  Va.  298,  300,  301, 
in  assumpsit;  Douglas  v.  Kansas  City,  147  Mo.  432,  48  S.  W.  852, 
ar<«:uendo. 

108  TJ.  S.  176-184,  27  L.  Ed.  693,  2  Sup.  Ct  476,  UJDLOFF  v.  UNITED 
States.^ 

Not  cited, 

108  TJ.  S.  184-191,  27  L.  Ed.  696,  2  Sup.  Ct.  468,  SAVANNAH  v.  KELLY. 

Municipal  corporation  authorized  to  borrow  money  on  its  faith  and 
credit,  for  purpose  of  contributing  to  works  of  public  improvement,  has 
power  to  guarantee  payment  of  railway  company's  bonds. 

Cited  in  dissenting  opinion  in  Brenham  v.  German-American  Bank, 
144  TJ.  S.  194,  86  L.  Ed.  898,  12  Sup.  Ct.  567,  majority  holding  power 
to  borrow  money  did  not  imply  power  to  issue  negotiable  bonds;  Merrill 
V.  ^ronticello,  22  Fed.  595,  arguendo. 

Where  bonds  recite  that  they  were  issued  pursuant  to  power  conferred 
by  legislature,  city  cannot,  after  twenty  years,  allege  newly  discovered 
construction  of  that  power  to  defeat  bonds. 

Approved  in  Portland  Sav.  Bank  v.  Evansville,  25  Fed.  391,  holding 
bonds  not  invalidated  because  of  fact  that  funds  were  misapplied; 
German  Ins.  Co.  v.  Manning,  78  Fed.  910,  holding  recitals  estopx>ed  city 
to  assert  that  officers  signed  without  authority. 

Distinguished  in  Manhattan  Co.  v.  Ironwood,  74  Fed.  543,  20  C.  C.  A. 
642,  where  bonds  were  invalid  on  face. 
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180  XT.  S.  191,  27  L.  £d.  698,  2  Snp.  Ot.  472,  SAVANNAH  ▼.  MABTIN. 
Not  cited. 

108  XT.  8.  192-193,  27  L.  Ed.  703,  2  Snp.  Gt.  525,  X7NITED  STATES  V.  BRIT- 
TON. 

President  and  director  of  national  bank,  conjointly  causing  shares  of 
bank  to  be  purchased  with  bank  fnnds  and  held  in  trust  for  its  benefit, 
db  not  conspire  to  commit  offense  against  United  States  (sec.  5440,  Bev. 
Stats.),  or  willfully  misapply  assets  of  association  (sec.  5209,  Bev.  Stats.), 
and  indictment  charging  such  offenses  should  be  dismissed. 

;  Approved  in  United  States  v.  Morse,  161  Fed.  432,  upholding  indict- 
ment against  officers  of  association  who  have  unlawfully  misapplied  its 
funds ;  Cohen  v.  United  States,  157  Fed.  653,  85  C.  C.  A.  113,  holding 
those  conspiring'  to  assist  bankrupt  corporation  in  concealing  assets 
may  be  indicted;  United  States  v.  Potter,  56  Fed.  91,  holding  making 
false  entries  in  report  of  controller  of  currency  not  violative  of  sec- 
tion 5209. 

108  U.  S.  193-199,  27  L.  Ed.  701,  2  Sup.  Ct.  526,  UKITED   STATES  v. 
BBITTON. 

President  of  national  bank  procuring  discount  of  note,  of  which  both 
maker  and  Indorser  are,  to  his  knowledge,  insolvent,  and  applying  pro- 
ceeds to  own  benefit,  is  not  guilty  of  willful  misapplication  of  bank's 
moneys  under  section  5209,  Bev.  Stats. 

Approved  in  United  States  v.  New  Departure  Mfg.  Co.,  204  Fed.  Ill, 
holding  those  who  assist  in  conspiracy  in  restraint  of  trade  are  in- 
dictable under  anti-trust  law;  McKnight  v.  United  States,  115  Fed.  985, 
986,  54  C.  C.  A.  358,  holding  averment  in  indictment  against  bank  officer 
for  embezzlement  by  paying  out  money  on  note  which  he  knew  to  be 
worthless,  with  intent  to  injure  bank,  that  transaction  was  without 
consent  or  knowledge  of  directors  need  not  be  specifically  proved;  Wit- 
ters V.  Sowles,  24  Blatchf.  335,  31  Fed.  3,  holding  directors  not  liable 
for  bad  investments  made  in  good  faith;  dissenting  opinion  in  Reiger 
V.  United  States,  107  Fed.  934,  47  C.  C.  A.  61,  majority  holding  in  indict- 
ment under  Rev.  Stats.,  §  5209,  for  criminal  misapplication  of  funds 
of  national  bank,  conversion  of  fund  or  credit  need  not  be  averred. 

Distinguished  in  United  States  v.  Heinze,  183  Fed.  908,  holding  bank 
president  of  bank  discounting  note  of  insolvent  is  guilty  of  conver- 
sion ;  Rieger  v.  United  States,  107  Fed.  926,  47  C.  C.  A,  61,  holding  in 
indictment  under  Rev.  Stats.,  §  5209,  for  criminal  misapplication  of 
funds  of  national  bank,  conversion  of  fund  or  credit  need  not  be  averred ; 
Evans  v.  United  States,  153  U.  S.  592,  594,  38  L.  Ed.  832,  833,  14  Sup. 
Ct.  936,  938,  where  intent  to  defraud  in  procuring  discount  was  alleged. 
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President  of  national  bank  who  knowingly  allows  depositor,  who  is 
largely  indebted  to  bank,  to  withdraw  deposits  without  paying  indebted- 
ness, is  not  guilty  of  wiUfol  misapiaopriation  of  bank's  moneys  under 
section  5209,  Bev.  Stats. 

Approved  in  United  States  v.  Martindale,  146  Fed.  283,  holding  in- 
dictment charging  that  director  of  bank  misapplied  funds  ^'of  said 
association  without  the  knowledge  thereof"  is  not  equivalent  to  saying 
that  it  was  done  without  comment  of  directors;  United  States  v. 
Martindale,  146  Fed.  286,  holding  under  Rev.  Stats.,  §5209,  indict- 
ment charging  that  director  of  bank  between  certain  dates  misapplied 
stated  sum  of  money  is  insufficient. 

Distinguished  in  Rieger  v.  United  States,  107  Fed.  926,  47  C.  C.  A. 
61,  holding  in  indictment  for  criminal  misapplication  of  national  bank 
funds  under  Rev.  Stats.,  §  5209,  conversion  of  fund  or  credit  need  not 
be  averred ;  United  States  v.  Fish,  24  Fed.  588,  where  fraudulent  Intent 
was  alleged;  United  States  v.  Potter,  56  Fed.  99,  100,  101,  sustaining 
indietmeipt  for  making  false  entries. 

Criminal  liability  of  officer  of  national  bank  for  misapplication  of 
funds  of  bank.    Note,  21  Ann.  Oas.  889,  890. 

Miscellaneous.  Cited  in  United  States  v.  Rogers,  46  Fed.  3,  and 
Mitchell  v.  State,  42  Ohio  St.  385,  to  point  that  Federal  law  does  not 
recognize  common-law  offenses. 

108  V.  S.  199-207,  27  L.  Ed.  698,  2   Sap.  Ot.  531,  X7NITED  STATES  V. 
BBITTON. 

.  Provision  in  section  5440,  Bev.  Stats.,  that  there  must  be  act  done  to 
effect  object  of  conspiracy,  merely  affords  locus  penitentia,  so  that,  before 
act,  parties  may  abandon  desijcn  and  avoid  penalty. 

Approved  in  United  States  v.  Greene,  100  Fed.  946,  947,  reaffirming 
rule ;  Hyde  v.  Shine,  199  U.  S.  76,  60  L.  Ed.  94,  25  Sup.  Ct.  760,  holding 
any  party  to  conspiracy  may  abandon  his  design  before  the  overt  act  is 
done  and  avoid  the  penalty;  United  States  v.  McKinley,  126  Fed.  242, 
and  Gantt  v.  United  States,  108  Fed.  62,  both  holding  indictment  under 
Rev.  Stats.,  §  5440,  charging  conspiracy  to  defraud  government  of  title 
to  land  by  means  of  fraudulent  entry  under  homestead  law,  need  not 
allege  that  it  was  subject  to  homestead  entry;  United  States  v.  Greene, 
115  Fed.  352,  applying  rule  to  indictment  charging  conspiracy  with 
engineer  in  charge  of  government  work  to  defraud  government  by  ob- 
taining through  such  officer  contracts  by  which  they  were  to  be  paid 
hierh  prices  for  inferior  work;  Wright  v.  United  States,  108  Fed.  814, 
48  C.  C.  A.  37,  upholdint^  indictment  under  Rev.  Stats.,  §  5440,  where 
it  charges  that  defendants  named  "unlawfully  did  conspire  to  defraud 
United  States,"  followed  by  statement  of  nature  and  purpose  of  con- 
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spiracy  and  acts  done  to  effect  object;  Dealy  v.  United  States,  152  U.  S. 
547,  38  L.  Ed.  548,  14  Sup.  Ct.  683,  holding,  if  conspiracy  is  entered 
into  in  United  States,  .overt  acts  may  be  done  anywhere;  Bannon  v. 
United  States,  156  U.  S.  469,  39  L.  Ed.  496,  15  Sup.  Ct.  469,  holding 
overt  acts  by  one  need  not  be  proven  against  all  members  of  conspiracy; 
United  States  v.  Benson,  70  Fed.  594,  697,  17  C.  C.  A.  293,  sustainii^g 
indictment  chai^ng  unlawful  combination  as  actually  made. 

Criminal  law — ^Place  where  crime  is  committed.  Note,  44  Am.  St» 
Bep,  82. 

Definition  and  nature  of  conspiracy.    Note,  51  Am.  Dec.  88. 

Effect  of  subsequent  overt  act  on  bar  of  prosecution  for  conspiracy. 
Note,  12  L.  B.  A.  (N.  S.)  1055. 

Indictment  wider  section  6440,  Bev.  Stats.,  must  contain  sufficient 
charge  of  conspiracy;  it  cannot  be  aided  by  averments  of  acts  done  by  one 
or  more  of  the  conspirators  in  fortheraace  of  object  of  conspiracy. 

Approved  in  Joplin  Mercantile  Co.  v.  United  States,  236  U.  S.  536, 
69  L.  Ed.  708,  35  Sup.  Ct.  291,  upholding  conviction  for  bringing  in- 
toxicating liquors  into  Indian  Territory;  Hyde  v.  United  States,  225 
U.  S.  357,  Ann.  Cas.  1914A,  614,  66  L.  Ed.  1122,  32  Sup.  Ct.  793,  up- 
holding conviction  for  conspiracy  to  defraud  United  States  in  regard  to 
land  settlements;  Spear  v.  United  States,  228  Fed.  488,  holding  though 
descriptive  form  of  indictment  may  fall  short,  the  acts  charged  may 
show  conspiracy;  United  States  v.  Rogers,  226  Fed.  515,  holding  com- 
mission of  embezzlement  cannot  be  proof  of  conspiracy  to  embezzle; 
Tillinghast  v.  Richards,  225  Fed.  230,  holding  allegations  in  support 
of  conspiracy  to  defraud  United  States  of  tax  on  oleomargarine,  that 
defendant  purchased  palm  oil  in  New  York,  will  not  hold  good;  Ryan 
V.  United  States,  216  Fed.  33,  132  C.  C.  A.  257,  upholding  conviction 
for  conspiracy  to  ship  nitroglycerin  on  passenger  trains;  Gould  v. 
United  States,  209  Fed.  734,  126  C.  C.  A.  454,  holding  indictment 
aganist  members  of  irrigation  project  need  not  state  names  of  persons 
intended  to  be  defrauded;  Breese  v.  Uniied  States,  203  Fed.  830,  122 
C.  C.  A.  142,  holding  where  overt  acts  in  furtherance  of  conspiracy  to 
misapply  funds  of  bank  occurred  within  three-year  period,  indictment 
would  stand;  Hyde  v.  United  States,  198  Fed.  611,  119  C.  C.  A.  493, 
holding  single  sentence  for  similar  offenses  of  using  mails  to  defraud 
may  exceed  punishment  prescribed  for  one  offense;  Stanley  v.  United 
States,  195  Fed.  903,  115  C.  C.  A.  584,  holding  more  than  one  overt 
act  may  be  contained  in  one  count  of  indictment;  Chaplin  v.  United 
States,  193  Fed.  883,  114  C.  C.  A.  93,  holding  conspiracy  to  make  false 
entries  as  to  desert  lands  constituted  fraud  against  United  States; 
Steers  v.  United  States,  192  Fed.  6,  112  C.  G.  A.  423,  upholding  convic- 
tion for  conspiracy  to  prevent  certain  tobacco  to  be  used  in  interstate 
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commerce;  United  States  v.  Swift,  186  Fed.  1012,  holding  acquittal  of 
conspiracy  to  monopolize  interstate  commerce  in  fresh  meats  is  not  bar 
to  subsequent  prosecution;  Dwinnell  v.  United  States,  186  Fed.  758,  108 
C.  C.  A.  624,  holding  indictment  for  conspiracy  to  suborn  witnesses 
need  not  giv^  names  of  witnesses;  United  States  v.  Atlantic  Journal 
Co.,  185  Fed.  663,  holding  where  newspaper  is  entitled  to  rate  of  one 
cent  a  pound,  it  cannot  be  indicted  for  fraudulent  report  as  to  its  cir- 
culation; United  States  v.  Eccles,  181  Fed.  908,  sustaining  conviction 
for  conspiracy  to  defraud  United  States  of  public  lands;  McConkcy  t. 
United  States,  171  Fed.  831,  96  C.  C.  A.  501,  holding  indictment  for  use 
of  mails  to  defraud  need  not  state  every  element  of  offense;  Daly  v. 
United  States,  170  Fed.  322,  95  C.  C.  A.  107,  holding  sailing  of  vessel  for 
purpose  of  importing  Chinese  may  be  termed  an  overt  act;  Jones  v. 
United  States,  162  Fed.  426,  89  C.  C.  A.  303,  upholding  conspiracy  on 
account  of  false  returns  made  as  to  improvements  made  on  homestead 
lands:  United  States  v.  Black,  160  Fed.  435,  87  C.  C.  A.  383,  sustain- 
ing conviction  for  false  entries  on  land  under  Timber  and  Stone  Act; 
United  States  v.  Biggs,  157  Fed.  272,  holding  contract  between  third 
party  and  settler,  whereby  former  was  to  furnish  money  and  latter  was 
to  convey  land  after  confirmation,  was  not  illegal  and  void;  Smith  v. 
United  States,  157  Fed.  725,  85  C.  C.  A.  353,  upholding  conviction  of 
subjecting  negroes  to  involuntary  servitude;  Arnold  v.  Weil,  157  Fed. 
431,  upholding  indictment  which  charges  defendants  with  conspiracy  to 
defraud  United  States  of  coal  lands  by  means  of  fictitious  entries; 
Thomas  v.  United  States,  156  Fed.  903,  17  L.  B.  A.  (N.  S.)  720,  84 
C.  C.  A.  477,  holding  indictment  which  charged  persons  with  inducing 
shipper  to  receive  rebates  need  not  allege  name  of  railroad;  Ware  v. 
United  States,  154  Fed.  579,  12  Ann.  Oas.  238,  12  L.  B.  A.  (N.  S.)  1053, 
84  C.  C.  A.  503,  upholding  conviction  of  conspiring  to  have  private 
persons  settle  on  public  lands  for  benefit  of  another;  Van  Gesner  v. 
United  States,  153  Fed.  49,  82  C.  Cf.  A.  180,  holding  indictment  for  sub- 
ornation of  perjury  need  not  allege  same  done  willfully;  Steams  v. 
United  States,  152  Fed.  904,  82  C.  C.  A.  48,  holding  conspiracy  to  de- 
fraud United  States  of  homestead  lands  need  not  allege  in  indictment 
that  they  were  public  lands;  United  States  v.  McAndrews  &  Forbes  Co., 
149  Fed.  831,  holding  under  anti-trust  law  of  July  2,  1890,  indictment 
for  conspiracy  in  restraint  of  interstate  commerce  was  sufficient ;  United 
States  V.  Bradford,  148  Fed.  417,  423,  holding  under  Rev.  Stats.,  §  5440, 
^st  of  offense  is  the  conspiracy  and  not  the  overt  act;  Ex  parte  Black, 
147  Fed.  837,  holding  where  overt  act  took  place  after  conspiracy  had 
been  consummated,  it  was  ineffective  to  constitute  offense;  Wilder  v. 
United  States,  143  Fed.  439,  440,  443,  444,  445,  447,  74  C.  C.  A.  567, 
holding  obstructing  administration  of  justice  in  action  between  private- 
citizens  in  violation  of  Rev.  Stats.,  §5399;  United  States  v.  Green,  136 
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Fed.  666,  holding  indictment  charging  conspiracy  to  defraud  govern- 
ment must  set  out  for  the  acts  agreed  to  be  done;  Wong  Din  v.  United 
States,  135  Fed.  704,  68  C.  C.  A.  340,  holding  indictment  for  conspiracy 
in  landing  Chinese  was  sufficient;  Conrad  v.  United  States,  127  Fed. 
801,  62  C.  C,  A.  478,  holding  indictment  under  Rev.  Stats.,  §  3995,  for 
obstructing  mails,  defective  for  nonallegation  of  acting  "knowingly  and 
willfully,''  not  cured  by  alleging  knowingly  conspiring  to  obstruct; 
Dalton  V.  United  States,  127  Fed.  546,  62  C.  C.  A.  238,  holding  defective 
indictment  under  Rev.  Stats.,  §  5480,  for  fraudulent  use  of  mails  for 
tack  of  particularizing  in  describing  scheme  charged;  McKenna  v. 
United  States,  127  Fed.  91,  62  C.  C.  A.  88,  holding  insufficient  indict- 
ment under  Rev.  Stats.,  §  5508,  charging  defendants  with  conspiracy 
to  injure  named  citizens  of  Kentucky  in  free  exercise  of  right  secured 
to  them;  United  States  v.  Cella,  37  App.  D.  C.  427,  upholding  convic- 
tion for  conducting  bucket-shop;  dissenting  opinion  in  Houston  v. 
United  States,  217  Fed.  860,  865,  133  C.  C.  A.  662,  majority  sustaining 
conviction  of  defrauding  United  States  by  means  of  collusive  bidding 
on  coal;  dissenting  opinion  in  Ware  v.  United  States,  154  Fed.  586, 

12  Ann.  Cas.  233,  12  L.  E.  A.  (N.  S.)  1053,  84  C.  C.  A.  503,  majority 
upholding  conviction  of  conspiracy  to  have  private  persons  settle  on 
public  lands  for  benefit  of  another;  dissenting  opinion  in  Greene  v. 
United  States,  154  Fed.  420,  85  C.  C.  A.  251,  majority  upholding  con- 
viction of  those  extradited  from  Canada  to  answer  chaise  of  defrauding 
United  States ;  Pettibone  v.  United  States,  148  U.  S.  202,  37  L.  Ed.  422, 

13  Sup.  Ct.  645,  quashing  indictment  for  conspiracy  which  did  not 
state  object;  United  States  v.  Milner,  36  Fed.  890,  891,  sustaining  de- 
murrer to  indictment  which  did  not  show  object  of  conspiracy;  United 
States  V.  Stevens,  44  Fed.  141,  indictment  for  conspiracy  with  census 
enumerator  to  insert  fictitious  names ;  United  States  v.  Newton,  48  Fed. 
220,  indictment  for  conspiracy  to  defraud  United  States  by  overloading 
mails;  In  ro  Greene,  62  Fed.  Ill,  and  In  re  Benson,  68  Fed.  971,  both 
dismissing  prisoners  chained  w^ith  conspiracy  in  general  language  of 
statute;  Borltowitz  v.  United  States,  93  Fed.  457,  35  C.  C.  A.  379,  hold- 
ing acquittal  under  insufficient  indictment  for  conspiracy  is  not  bar 
to  second  indictment ;  Fire  Ins.  Cos.  v.  State,  76  Miss.  38,  22  South.  103, 
arguendo. 

Distinguished  in  dissenting  opinion  in  Hyde  v.  United  States,  225  U.  S. 
388,  Ann.  Caa,  1914A,  614,  56  L.  Ed.  1134,  32  Sup.  Ct.  793,  majority 
upholding  conviction  for  conspiracy  to  defraud  United  States  in  regard 
to  land  settlements. 

Validity  of  indictment  for  conspiracy  to  commit  offense  which 
one  of  conspirators  is  incapable  of  committing.  Note,  14  Ann. 
Cas.  157. 
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Ttcexacing,  "by  several  directors  of  national  bank,  of  declaration  of 
dividend  wlien  there  were  no  profits,  is  not  willful  ^nisiqnvopriation  of 
moneys  nnder  section  5209,  Bev.  Stats.,  and  allegation  of  conspiracy  to  do 
so  is  not  allegation  of  conspiracy  against  United  States. 

Cited  in  Witters  v.  Sowles,  24  Blatchf.  336,  31  Fed.  3,  arguendo. 

Distinguished  in  United  States  v.  Fish,  24  Fed.  688,  where  fraudulent 
intention  in  allowing  overdraft  was  alleged. 

Criminal  liability  of  officer  of  national  bank  for  misapplication  of 
funds  of  bank.    Note,  21  Ann.  Gas.  891. 

There  are  no  common-law  offenses  against  the  United  States. 

Approved  in  United  States  v.  Dietrich,  126  Fed.  678,  holding  person 
elected  to  United  States  Senate  until  he  has  been  accepted  by  Senate 
as  member  is  not  ^'member  of  Congress,"  within  Bev.  Stats.,  §  1781, 
making  it  an  offense  for  member  of  Congress  to  receive  bribe;  Re 
Gompers,  40  App.  D.  C.  322,  upholding  conviction  for  contempt  of  court 
on  account  of  violation  of  injunction  prohibiting  boycott ;  State  v.  Webb, 
216  Mo.  388, 129  Am.  St  Bep.  518, 16  Ann.  Oas.  518,  20  L.  B.  A.  (N.  S.) 
1142,  115  S.  W.  1001,  holding  one  guilty  of  assisting  another  in  suicide 
is  guilty  of  manslaughter;  Barclay  v.  United  States,  11  Okl.  509,  69 
Pac.  800,  holding  stealing  property  in  Indian  Territory  and  carrying 
it  into  Orage  Indian  reservation  does  not  constitute  larceny  under  laws 
of  United  States ;  Jones  v.  United  States,  137  U.  S.  211,  34  L.  Ed.  695, 
11  Sup.  Ct.  83,  sustaining  power  of  Congress  to  provide  for  punishment 
of  offenses  committed  on  guano  island;  United  States  v.  Eaton,  144 
U.  S.  687,  86  L.  Ed.  594,  12  Sup.  Ct.  767,  holding  mere  regulation  of 
revenue  officers  cannot  create  criminal  offense;  In  re  Dana,  68  Fed.  899,- 
holding  libel  not  punishable  in  Federal  courts;  United  States  v.  Boyer, 
85  Fed.  436,  quashing  indictment  for  bribery  to  refrain  from  duties 
which  officer  was  not  bound  to  perform;  Peters  v.  United  States,  94  Fed. 
131,  36  C.  C.  A.  105,  sustaining  indictment  against  national  bank  cashier 
for  making  false  entries;  Wilkins  v.  United  States,  96  Fed.  839,  37 
C.  C.  A.  588,  sustaining  indictment,  under  statute,  for  removing  marks 
from  oleomargarine  packages. 

Distinguished  in  Ex  parte  De  Vore,  18  N.  M.  253,  136  Pac.  49,  hold- 
ings common-law  crime's  are  recognized  and  punished  in  New  Mexico. 

Adoption  of  common  law  in  relation  to  crime.    Note,  Ann.  Oas* 
1913E,  1252. 

Adoption  of  common  law  in  United  States.    Note,  22  L.  B.  A.  507. 

108  U.  8.  208-212,  27  L,  Ed.  705,  2  Sop.  Ot  501,  KIBKBBIDE  Y.  LAFAY- 
ETTE CO. 

Where  township  was  aatlLori::ed  to  issue  bonds  to  aid  railroad  passing 
tlonmgli  or  near  township,  courts  will  not,  in  suit  by  bona  flde  holder  of 
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bonds,  qnestton  determination  by  voters  and  authorities  that  nine  miles 
was  **near." 

Approved  in  Hanghawont  v.  Percival,  161  Cal.  494,  Ann.  Oas.  1913D, 
115,  119  Pac.  650,  holding  posting  of  notice  in  city  hall,  where  council 
chamber  was  located,  was  sufficiently  near  latter  to  satisfy  requirements 
of  "nearness." 

Distinguished  in  Manhattan  Co.  v.  Ironwood,  74  Fed.  543,  20  C.  C.  A. 
642,  where  meaning  of  statute  authorizing  issue  was  clear. 

Meaning  of  word  ''near."    Note,  Ann.  Gas.  1913D,  117,  118. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1915A,  929. 

Miscellaneous.  Cited  in  Port  Scott  v.  Hickman,  112  U.  S.  165,  28 
L.  Ed.  641,  5  Sup.  Ct.  64,  as  instance  of  practice  in  directing  entry  of 
judgment. 

108  XT.  S.  912'-217,  27  I..  Ed.  703,  2  Sup.  Ot  498,  ST.  PAUL  ETC.  S.  OO.  v. 

McLEAK. 

Jurisdiction  of  Federal  court  oTer  cause  properly  removable  attaches 
Immediately  upon  filing  of  petition,  accompanied  by  bond,  and  In  advance 
of  filing  copy  of  record. 

Approved  in  Madisonville  Traction  Co.  v.  St.  Bernard  Min.  Co.,  196 
U.  S.  245,  49  L.  Ed.  464,  25  Sup.  Ct.  251,  holding  upon  filing  petition  for 
removal  and  bond  in  proper  case,  in  time,  State  court  loses  jurisdietion ; 
Chase  v.  Erhardt,  198  Fed.  311,  holding  Federal  court  may  extend  thirty 
day  period  for  filing  of  record;  Marshall  v.  Holmes,  141  U.  S.  595,  35 
L.  Ed.  872,  12  Sup.  Ct.  63,  and  Monroe  v.  Williamson,  81  Fed.  987,  both 
holding  jurisdiction  not  affected  by  State  court's  failure  to  act  on  peti- 
tion; Judge  V.  Anderson,  19  Fed.  886,  and  Hamilton  v.  Fowler,  83  Fed. 
325,  both  holding  Federal  court  alone  can  fix  date  for  hearing. 

Where  copy  of  record  Is  not  filed,  on  removal,  within  prescribed  time, 
it  Is  discretionary  with  court  to  remand  cause,  and  Its  order  to  that  effect 
will  not  be  disturbed  unless  discretion  was  clearly  abused. 

Approved  in  Lucker  v.  Phoenix  Assur.  Co.,  66  Fed.  162,  and  Hamilton 
V.  Fowler,  83  Fed.  324,  holding  court  may  enlarge  time  for  filing;  Mc- 
Grep^or  v.  McGillis,  30  Fed.  390,  remanding  cause  after  fifteen  months' 
delay;  Pierce  v.  Corrigan,  77  Fed.  657,  refusing  to  remand  where  delay 
due  to  mistake;  Eisenmann  v.  Delemars  etc.  Min.  Co.,  87  Fed.  250,  re- 
fusing motion  to  remand  when  delay  not  unreasonable. 

After  remand  of  cause  to  State  court  for  failure  to  file  copy  of  record 
within  prescribed  time,  same  party  Is  not  entitled  to  file  second  petition 
for  removal  on  same  ground. 

Approved  in  McLaughlin  Bros.  v.  Hallowell,  228  U.  S.  287,  57  L.  Ed. 
839,  33  Sup.  Ct.  465,  holding  State  court  in  denying  second  petition  for 
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removal  does  not  deprive  petitioner  of  any  Federal  right;  Springer  v. 
American  Tobacco  Co.,  208  Fed.  200,  refusing  to  allow  second  petition 
for  removal  even  though  nonsuit  directed  to  resident  defendant;  Johns- 
ton V.  Donvan,  24  Blatchf.  275,  30  Fed.  395,  Smith  v.  Travelers'  Ins. 
Co.,  73  Fed.  513,  and  Nichols  v.  Stevens,  123  Mo.  120,  46  Am.  St.  Rep. 
526,  25  S.  W.  584,  all  refusing  to  allow  removal  after  remand  for  defect 
in  allegations  as  to  citizenship ;  Pope  v.  Cheney,  22  Fed.  177, 178,  holding 
person  who  procures  redocketing  of  cause  in  State  court  cannot  again 
petition  for  removal ;  Texas  v.  Day  Land  etc.  Co.,  49  iPed.  595,  arguendo. 
Distinguished  in  Freeman  v.  Butler,  39  Fed.  6,  under  facts. 

108  XT.  8.  218-227,  27  L.  Ed.  706,  2  Chip.  Ot.  436,  MANHATTAN  MEDICINE 
CO.  V.  WOOD. 

An7one  may  afflx  to  articles  manuf actored  liy  him,  mark  or  device 
not  previously  appropriated  to  dlstingniah  tliem  from  other  articles  of  same 
general  character. 

Approved  in  Hamilton-Brown  Shoe  Co,  v.  Wolf  Bros.  &  Co.,  240  U.  S. 
259,  60  L.  Ed.  634,  36  Sup.  Ct.  272,  holding  trademark  <' American  Lady" 
infringes  right  of  trademark  for  "American  girl'';  Gorham  Mfg.  Co. 
V.  Weintraub,  196  Fed.  960,  allowing  injunction  to  restrain  use  of 
distin^ishing  mark  placed  on  silverware;  G.  Heileman  Brewing  Co. 
V.  Independent  Brewing  Co.,  191  Fed.  493,  112  C.  C.  A.  133,  affording 
relief  for  infringement  of  label  used  in  connection  with  beer;  Anargyros 
&  Co.  V.  Anargyros,  167  Fed.  769,  93  C.  C.  A.  241,  refusing  relief  for 
infringement  of  trademark  for  cigarettes ;  Ricc-Stix  Dry  Goods  Co,  v. 
J.  A,  Scriven  Co.,  165  Fed.  646,  652,  91  C.  C.  A.  475,  holding  right 
to  trademark  "elastic  seam,"  used  in  connection  with  patented  under- 
wear, expired  with  lapse  of  patent;  Beecham  v.  Jacobs,  159  Fed.  131, 
86  C.  C.  A.  623,  holding  trademark  " Beecham 's  Patent  Pills"  infringed 
by  "Beecham 's  Pills";  Schuster  Co.  v.  Muller,  28  App.  D.  C.  415,  hold- 
ing where  two  firms  contend  for  trademark,  one  having  prior  right  will 
prevail;  Bonnie  &  Co.  v.  Bonnie  Bros.,  160  Ky.  494, 169  S.  W.  874,  hold- 
ing "Bonnie  &  Co.  Rye"  was  infringement  of  trademark  "Bonnie 
Rye";  dissenting  opinion  in  Continental  Paper  Bag  Co.  v.  Eastern  Paper 
Bag  Co.,  150  Fed,  755,  80  C.  C.  A.  407,  majority  holding  Liddell  patent 
No.  558,969,  for  paper-bag  machine,  valid  as  against  patent  No.  598,497  j 
Feder  v.  Benkert,  70  Fed.  616,  18  C.  C.  A.  549,  holding  trademark  used 
originally  on  shoes  may  be  continued  after  retirement  of  original  part- 
ners; Dennison  Mfg.  Co.  v.  Thomas  Mfg.  Co.,  94  Fed.  656,  658,  holding 
trademark  may  denote  merit  or  excellence;  Hohner  v.  Gratz,  50  Fed. 
370,  arguendo. 

Distinguished  in  Stone  &  McCarrick  v.  Dugan  Piano  Co.,  220  Fed.  841, 
holding  manual  of  instruction  in  salesmanship  not  copyrightable,  and  no 
suit  for  infringement  would  lie ;  Shelley  v.  Sperry,  121  Mo.  App.  439,  99 
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S.  W.  491,  holding  matinfacture  of  washing-powder,  putting  it  up  in 
packages  under  name  of  customer,  could  not  complain  of  other  company 
doing  same  thing. 

What  words  or  phrases  may  constitute  a  valid  trademark.    Note, 
85  Am.  St.  Bep.  87. 

When  right  to  use  trademark  is  transferred,  either  by  act  of  manu- 
facturer or  operation  of  law,  fact  of  transfer  should  be  stated  in  connec- 
tion with  use. 

Approved  in  Bulte  v.  Igleheart  Bros.,  137  Fed.  499,  70  C.  C.  A.  76, 
assignment  of  flour  trademark  independent  of  business  in  which  it  was 
used  was  void;  Stachelberg  v.  Ponce,  23  Fed.  431,  432,  and  Symonds  v. 
Jones,  82  Me.  315,  17  Am.  St.  Rep.  494,  8  L.  B.  A.  574,  19  Atl.  823, 
holding  purchaser  of  trademark  must  indicate  on  labels  that  original 
proprietor  has  retired. 

Assignability  of  trademarks  and  trade  names.    Note,  2  Ann.  Cas. 
219. 

Assignment  of  trademarks  of  which   assignor's  name  is  a  part. 
Note,  17  Am.  St.  Rep.  498. 

Sale  of  trademark.    Note,  1  L.  B.  A.  (N.  S.)  725,  726. 

Owner  of  trademark  who  is,  in  use  of  such  trademark,  himself  guilty 
of  any  false  material  statement  calculated  to  mislead  the  public  is  not  en- 
titled to  Injunction  to  restrain  its  use. 

Approved  in  Worden  v.  California  Fig  Syrup  Co.,  187  U.  S.  531,  536, 
47  L.  Ed.  289,  291,  23  Sup.  Ct.  165,  167,  refusing  equitable  relief  against 
imitation  of  preparation  marked  in  imitation  of  ** Syrup  of  Figs'*; 
Holzapfel's  Composition  Co.  v.  Rahtjen's  American  Composition  Co., 
183  U.  S.  8,  46  L.  Ed.  53,  22  Sup.  Ct.  68,  holding  no  right  trademark 
which  includes  word  '* patent"  and  which  describes  article  as  ** pat- 
ented," can  arise  where  there  is  and  has  been  no  patent;  Notascme 
Hosiery  Co.  v.  Straus,  231  Fed.  245,  holding  use  of  phrase  ** registered" 
in  connection  with  trademark,  where  such  was  not  the  fact,  was  such 
fraud  as  would  bar  relief;  United  States  v.  Two  Cases  of  Chloro- 
Naptholeum  Disinfectant,  217  Fed.  481,  upholding  prosecution  brought 
by  United  States  against  company  fraudulently  branding  their  product 
*'chloro-naptholeum";  Ilazlett  v.  Pollack  Stogie  Co.,  188  Fed.  496,  hold- 
ing use  of  brand  and  signature  on  goods  of  deceased  manufacturer  con- 
stituted deception  of  public,  and  barred  suit  for  infringement;  Layton 
Pure  Food  Co.  v.  Church  &  Dwight  Co.,  182  Fed.  31,  32  L.  R.  A.  (N.  S.) 
274,  holding  assignee  of  trademark  rights  must  notify  public,  else  he 
cannot  recover  against  infringer;  Priraeau  v.  Granfield,  180  Fed.  852, 
holding  iniquitous  conduct  which  will  bar  suit  in  equity  need  not  be 
directed  at  defendant  particularly ;  Siegert  v.  Gandolfi,  139  Fed.  921,  922, 
manufacturer  of  bitters  who  falsely  holds  out  his  bitters  containing  no 
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barmfnl  ingredients  is  not  entitled  to  injunction  to  prevent  unfair  com- 
petition ;  Uri  V.  Hirsch,  123  Fed.  575,  refusing  to  entertain  suit  to  enjoin 
infringement  of  **01d  Style  Nelson  County  Pure  Rye"  where  complain- 
ant's business  and  trademark  founded  on  misrepresentations;  Edward 
Thompson  Co.  v.  American  Law  Book  Co.,  122  Fed.  926,  62  L.  R.  A. 
607,  59  C.  C.  A.  148,  holding  publisher  of  law  encyclopedia  which  fur- 
nished authors  of  its  articles  with  paragraphs  cut  from  copyrighted 
digests  of  others,  its  authors  using  such  paragraphs  in  compilation  of. 
their  articles,  cannot  charge  another  with  infringement  of  copyright; 
A.  Bauer  &  Co.  v.  Distillerie  De  La  Benedictine,  120  Fed.  77,  66  C.  C.  A. 
480,  holding  complainant  to  be  entitled  to  protection  of  "Benedictine'' 
as  trademark  need  not  indicate  in  connection  with  its  use  that  it  claims 
as  assignee;  Michigan  Pipe  Co.  v.  Fremont  Ditch  etc.  Co.,  Ill  Fed.  287, 
49  C.  C.  A.  324,  refusing  reconveyance  to  vendors  on  ground  of  breach 
of  contract  on  part  of  vendees,  where  vendors  were  guilty  of  bad  faith 
and  unconscionable  acts ;  Dadirrian  v.  Yacubian,  98  Fed.  876,  39  C.  C.  A. 
321,  holding  complainant  cannot  protect  monopoly  in  use  of  trade  name, 
which  is  in  fact  name  of  article  well  known  in  foreign  countries,  on 
ground  that  product  to  which  he  applies  it  is  new  article,  whore  he  has 
represented  by  his  labels  and  otherwise  that  it  was  such  article  and  has 
built  up  business  which  he  seeks  to  protect  upon  such  representations; 
J.  W.  Epperson  &  Co.  v.  Bluthenthal,  149  Ala.  132,  13  Ann.  Oas.  832, 
42  South.  865,  holding  complainant  seeking  relief  for  'infringement  of 
bottle  label  will  be  barred  where  evidence  shows  label  deceiving  as  to 
contents  of  bottle;  Castroville  Co-operative  Creamery  Co.  v.  Col,  6  Cal. 
App.  536,  92  Pac.  649,  allowing  another  to  use  label  for  butter  is  bar 
to  suit  for  infringement;  Millbrae  Co.  v.  Taylor,  4  Cal.  Unrep.  718, 
37  Pac.  237,  holding  person  using  name  "Milbrae  Dairy"  but  failing 
to  get  milk  from  Milbrae  will  be  barred  in  suit  for  infringement  of 
name;  Levy  v.  Uri,  31  App.  D.  C.  444,  holding  one  seeking  right  to  use 
name  *'Brookwood"  in  connection  with  rye  will  be  barred  where  shown 
rye  is  adulterated;  Ilo  Oil  Co.  v.  Indiana  etc.  Oil  Co.,  174  Ind.  637, 
92  N.  E.  2,  refusing  to  afford  relief  where  both  parties  are  guilty  of 
wrong;  New  Orleans  Coffee  Co.  v.  American  Coffee  Co.,  124  La.  26,  49 
South.  733,  refusing  damages  for  infringement  of  plaintiff's  coffee  rights; 
Regis  V.  Jaynes,  185  Mass.  462,  70  N.  E.  481,  use  of  trade  name  after 
notice  that  it  is  copied  from  plaintiff's  name  is  strong  evidence  of  fraud; 
Grocers'  Journal  Co.  v.  Midland  Pub.  Co.,  127  Mo.  App.  370,  105  S.  W. 
314,  holding  one  purchasing  paper  and  discontinuing  use  of  name  can- 
not enjoin  seller  from  later  starting  up  another  newspaper  under  same 
name;  Bear  Lithia  Springs  Co.  v.  Great  Bear  Spring  Co.,  71  N.  J.  Eq. 
604,  71  Atl.  387,  holding  where  claim  is  made  that  mineral  water  is 
bottled  at  springs,  when  in  fact  it  is  bottled  at  warehouse  in  city,  no 
suit  will  lie  for  infringement;  Perlberg  v.  Smith,  70  N.  J.  Eq.  647,  62 
Atl.  446,  holding  one  procuring  shoes  from  various  sources  and  calling 
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them  ''Eagle  Shoes"  is  not  entitled  to  protection;  Lemke  v.  Deitz,  121 
Wis.  108,  98  N.  W.  938,  under  Rev.  Stats.  1898,  §  1409g:,  sale  of  label  on 
proprietary  medicines  which  falsely  states  that  medicine  is  pat  up  by  a 
physician  will  not  be  protected  by  injunction;  dissenting  opinion  in 
Stewart  v.  Wright,  147  Fed.  346,  77  C.  C.  A.  499,  majority  holding  per- 
son who,  through  conspiracy  of  others,  parts  with  his  money  under  belief 
he  ii|^  defrauding  others  may  recover  it  from  those  defrauding  him ; 
Lawrence  Mfg.  Co.  v.  Tennessee  Mfg.  Co.,  138  U.  S.  547,  34  L.  Ed.  1003, 
11  Sup.  Ct.  400  (aflBrming  31  Fed.  784,  790),  holding  manufacturer  using 
symbol  on  several  qualities  of  cotton  fabric  cannot  enjoin  use  on  ground 
that  it  is  trademark  denoting  particular  merit;  Clotworthy  v.  Schepp, 
42  Fed.  63,  false  representations  as  to  composition  deprives  of  right  to 
injunction  against  use  of  same;  Krauss  v.  Jos.  R.  Peebles'  Sons  Co.,  58 
Fed.  594,  595,  distiller  fraudulently  labeling  whisky  unadulterated  can- 
not enjoin  use  of  label;  California  Fig  etc.  Co.  v.  Putnam,  69  Fed.  741, 
16  C.  C.  A.  376  (affirming  66  Fed.  752),  and  California  Fig  etc.  Co.  v. 
Frederick  Steams  &  Co.,  73  Fed.  817,  33  L.  E.  A.  58,  20  C.  C.  A.  22 
(affirming  67  Fed.  1013),  both  refusing  relief  where  label  ascribed  qual- 
ity which  medicine  did  not  possess;  Hilson  Co.  v.  Foster,  80  Fed,  901, 
holding  person  falsely  pretending  to  manufacture  Havana  cigars  can- 
not enjoin  use  of  similar  label;  Centaur  Co.  v.  Marshall,  92  Fed.  607, 
person  wrongfully  using  name  ''Castoria"  cannot  enjoin  use;  SoHs 
Cigar  Co.  v.  Pozo,  16  Colo.  396,  25  Am.  St.  Rep.  284,  26  Pac.  558,  use 
of  ''Habana"  on  cigar  label  not  justified  when  such  tobacco  is  only 
filler;  Kenny  v.  Gillet,  70  Md.  579,  17  Atl.  500,  person  using  name  on 
tea  calculated  to  mislead  as  to  origin  not  entitled  to  injunction;  Messer 
V.  The  Fadettes,  168  Mass.  143,  60  Am.  St.  Rep.  372,  37  L.  R.  A.  722, 
46  N.  E.  407,  purchaser  of  rights  in  orchestra  cannot  enjoin  use  of  name 
unless  same  musicians  are  employed ;  Van  Horn  v.  Coogan,  52  N.  J.  Eq. 
386,  28  Atl.  790,  denying  relief  to  manufacturer  of  stoves  adopting  name 
of  stove  in  popular  use ;  Koehler  v.  Sanders,  122  N.  Y.  76,  9  L.  R.  A.  579, 
25  N.  E.  238,  refusing  to  protect  name  ''International  Banking  Co.,'' 
applied  to  bond  brokers;  Prince  Mfg.  Co.  v.  Prince's  Metallic  Paint  Co., 
135  N.  Y.  38,  17  L.  R.  A.  134,  31  N.  E.  993,  manufacturer  cannot  substi- 
tute articles  under  trademark;  C.  F.  Simmons  Medicine  Co.  v.  Mansfield 
Drug  Co.,  93  Tenn.  96,  23  S.  W.  168,  but  holding  statements  made  in 
good  faith  will  not  deprive  of  right  to  relief;  Chicago  v.  Union  Stock- 
yards etc.  Co.,  164  111.  236,  35  L.  R.  A.  286,  45  N.  E.  434,  arguendo. 

Distinguished  in  Chickering  v.  Chickering  &  Sons,  215  Fed.  500,  131 
C.  C.  A.  538,  holding  use  of  name  ** Messrs.  Chickering  &  Sons"  instead 
of  ** Chickering  &  Sons"  was  not  such  fraud  as  would  bar  suit  for  in- 
fringement; Union  Cent.  Life  Ins.  Co.  v.  Drake,  214  Fed.  542,  131 
C.  C.  A.  82,  where  a  holder  of  three  mortgages  proceeds  to  foreclose 
most  recent  one  and  is  denied  relief  on  account  of  bankruptcy,  he  is 
not  estopped  from  proceeding  on  other  two ;  United  States  light  &  Heat- 
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ing  Co.  of  Maine  v.  United  States  Light  &  Heating  Co.  of  New  York, 
181  Fed.  186,  holding  corporation  doing  business  in  State  without  license 
is  not  barred  from  suing  for  infringement  of  trademark;  Macmahan 
Pharmacae  Co.  v.  Denver  Chemical  Mfg.  Co.,  113  Fed.  475,  51  C.  C.  A. 
302,  holding  transfer  of  right  to  use  trademark  in  connection  with  dif- 
ferent article  or  one  of  different  manufacture  is  fraud  on  public  which 
will  not  be  protected;  Nelson  v.  J.  H.  Winchell  &  Co.,  203  Mass.  83, 
23  L.  R.  A.  (N.  S.)  1150,  89  N.  E.  184,  holding  one  having  goods  manu- 
factured according  to  specifications  and  selling  them  as  his  own  was 
not  guilty  of  such  fraud  as  would  bar  relief;  Hoxie  v.  Chaney,  143  Mass. 
593,  58  Am.  Rep.  150,  10  N.  E.  715,  holding  soap  trademark  assignable, 
and  decreeing  injunction  where  assignee  used  same  ingredients. 

Loss  of  right  to  relief  against  infringement  of  trademark  or  trade 
name  by  acquiescence,  laches  or  delay.    Note,  18  Ann.  Oas.  461. 

Competition  in  business,  use  of  trademark.    Note,  17  L.  R.  A.  130. 

Mannfactnrer  of  goods  bearing  trademark  falsely  stating  name  of 
manufacturer  and  place  of  manufacture  is  not  entitled  to  injunction  against 
pexBons  using  same  trademark  in  another  place. 

Approved  in  Improved  Fig  etc.  Co.  v.  California  Fig  etc.  Co.,  54  Fed. 
176,  4  C.  C.  A.  264,  Alaska  Packers'  Assn.  v.  Alaska  Imp.  Co.,  60  Fed. 
104,  Raymond  v.  Royal  Baking  Powder  Co.,  85  Fed.  235,  29  C.  C.  A. 
245,  Joseph  v.  Macowsky,  96  Cal.  521,  19  L.  R.  A.  57,  31  Pao.  915,  Cole- 
man Co.  V.  Dannenberg  Co.,  103  Ga.  787,  68  Am.  St.  Rep.  145,  41  L.  R.  A. 
472,  30  S.  E.  640,  Siegert  v.  Abbott,  61  Md.  284,  286,  48  Am.  Rep.  102, 
104,  Hazard  v.  Caswell,  93  N.  Y.  268,  and  Buckland  v.  Rice,  40  Ohio  St. 
528,  aU  following  rule ;  Ubeda  v.  Zialcita,  226  U.  S.  454,  67  L.  Ed.  297, 
33  Sup.  Ct.  165,  denying  right  of  recovery  to  one  fraudulently  using 
trademark  under  Philippine  Trademark  Act. 

Distinguished  in  Jennings  v.  Johnson,  37  F^d.  365,  holding  continua- 
tion of  firm  name  on  labels  is  not  fraudulent ;  Societe  Anonyme  v.  West- 
em  Distilling  Co.,  43  Fed.  418,  Cleveland  Stone  Co.  v.  Wallace,  52  Fed. 
437,  and  American  Grocery  Co.  v.  Sloan,  68  Fed.  541,  all  under  facts 
showing  no  misrepresentation;  Cuervo  v.  Landauer,  63  Fed.  1003,  and 
Pillsbury  v.  Pillsbury  etc.  Mills  Co.,  64  Fed.  850,  12  C.  C.  A.  432,  where 
claimant  represented  himself  as  successor  to  original  manufacturer. 

Invalidity  of  deceptive  trademark.    Note,  19  L.  R.  A.'  56. 

108  U.  a  22^237,  27  L.  Ed.  711,  2  Sap.  Ot.  482,  MEMPHIS  ETO.  S.  B.  CM), 
y.  UNITED  STATES. 

Income  tax  law  of  1864,  imposing  tax  on  interest  and  dividenda,  was 
CKciae  tax  on  business  of  corporations,  payable  by  them  out  of  earnings, 
Income  and  profits. 

Cited  in  United  States  v.  Louisville  etc.  R.  Co.,  33  Fed.  832,  arguendo. 
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Taxable  personal  income  under  income  tax  statute.    Note,  Ann, 
Oas.  19130,  1008. 

Bailroad  company  vbich,  after  Civil  War,  applied  its  profits,  with 
consent  of  stockholders,  to  restoration  of  property,  is  not  liable  to  tax  on 
such  income  under  act  of  1864. 

Approved  in  dissenting  opinion  in  Terre  Haute  etc.  R.  R.  Co.  v.  State, 
159  Ind.  490,  65  N.  E.  418,  majority  determining  liability  of  railroad 
created  by  Laws  1847,  p.  77,  to  an  accounting  for  certain  surplus  fund 
due  State  to  use  of  school  fund. 

108  XT.  8.  237-243,  27  L.  Bd.  709,  2  Sap.  Ct.  490,  EX  PASTE  NOBTON. 

Decree  is  final  when  it  terminates  litigation  between  parties  and  leaves 
nothing  to  be  done  but  to  enforce  it  by  execution. 

Approved  in  Gladys  Belle  Oil  Co.  v.  Mackey,  216  Fed.  130,  132 
C.  C.  A.  373,  holding  dismissal  of  cross-bill  as  to  one  issue  raised  on 
demurrer  is  not  final  decree;  East  Coast  Cedar  Co.  v.  Peoples'  Bank, 
111  Fed.  449,  49  C.  C.  A.  422,  holding  decree  in  partition  suit  in  which 
only  controversy  is  whether  land  should  be  partitioned  in  specie  or  sold 
and  proceeds  divided,  which  determines  such  issue  and  orders  sale  of 
land,  leaving  distribution  of  proceeds  as  only  thing  to  be  done,  is  final 
and  appealable;  Huneke  v.  Huneke,  12  Cal.  App.  204,  107  Pac.  133, 
holding  final  judgment  in  divorce  should  be  considered  nunc  pro  tunc 
as  regards  interlocutory  decree  so  as  to  bar  appeal;  dissenting  opinion 
in  Bray  v.  Staples,  180  Fed.  330,  103  C.  C.  A.  451,  majority  holding 
decree  conditioned  on  filing  of  report  by  receiver  was  ineffectual  where 
no  report  was  filed;  Easton  v.  Houston  etc.  Ry.  Co.,  44  Fed.  9,  holding 
decree  dismissing  intervention  appealable;  New  Orleans  v.  Peake,' 62 
Fed.  76,  2  C.  C.  A.  626,  decree  confirming  receiver's  sale;  Andrews  v. 
National  Foundry  etc.  Works,  73  Fed.  518,  19  C.  C.  A.  548,  decree  in 
creditors'  suit,  fixing  amounts  due;  Dainese  v.  Kendall,  119  p.  S.  55, 
30  L.  Ed.  306,  7  Sup.  Ct.  66,  holding  reference  to  take  account  of  profits 
not  final;  Keystone  Iron  Co.  v.  Martin,  132  U.  S.  93,  98,  33  L.  Ed.  276, 
277,  10  Sup.  Ct.  33,  34,  decree  for  injunction  and  referring  to  master 
for  accounting  is  not  final;  Robinson  v.  Belt,  56  Fed.  329,  5  C.  C.  A. 
521,  holding  order  overruling  demurrer  to  interpleader  not  appealable; 
Merriman  v.  Chicago  etc.  R.  Co.,  64  Fed.  547,  12  C.  C.  A.  275,  holding 
reference  to  hiaster  in  account  not  final;  dissenting  opinion  in  Central 
Trust  Co.  V.  Marietta  etc.  R.  Co.,  75  Fed.  206,  21  C.  C.  A.  307,  majority 
holding  decree  consolidating  and  foreclosing  mortgages  no{  appealable 
until  master  determined  question  of  priority. 

108  U.  S.  243-256,  27  L.  Ed.  714,  2  Sup.  Ot.  543,  DISTBIOT  OF  COLUMBIA 
V.  WASHINGTON  MABEET  CO. 

CongresiAonal  debates  upon  passage  of  act  cajinot  be  received  as  evi- 
dence of  its  meaning. 
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Approved  in  E.  D.'  Clough  &  Co.  v.  Boston  etc.  R.  R.  Co.,  77  N.  H. 
242,  Ann.  Gas.  1915B,  1195,  90  Atl.  872,  npholding  statute  prohibiting 
any  increase  of  rates  on  consolidated  railroads;  Grace  v.  Collector  of 
Customs,  79  Fed.  320,  24  C.  C.  A.  606,  construing  revenue  laws. 

Miscellaneous.  Miscited  in  State  v.  Haworth,  122  Ind.  479,  7  L.  R.  A. 
246,  23  N.  E.  952. 

108  XT.  8.  266-269,  27  L.  Ed,  718,  2  Sup.  Ct.  9il,  WII«KIN8  y.  BLLETT. 

Snccesslon  to  personal  estate  of  deceased  person  is  governed  l»y  lex 
domicilii. 

Approved  in  Bates  Machine  Co.  v.  Norton  Iron  Works,  113  Ky.  379, 
68  S.  W.  425,  holding  debts  are  assets  of  deceased  at  place  of  his  domi- 
cile; Frothingham  v.  Shaw,  175  Mass.  62,  78  Am.  St.  Rep.  477,  478,  ' 
55  N.  E.  625,  holding  where  decedent's  domicile  was  within  State,  suc- 
cession to  personalty  belonging  to  him  in  hands  of  New  York  agents,  - 
consisting  of  bonds  secured  by  mortgage  on  New  Hampshire  realty, 
passed  under  laws  of  domicile,  and  property  was  subject  to  collateral 
inheritance  tax;  Gibson  v.  Dowell,  42  Ark.  166,  holding  widow's  rights 
determinable  by  lex  domicilii. 

Law  governing  succession  and  administration.    Note,  2  E.  R.  0. 
91. 

Principal  administration  should  be  had  at  domicile  of  deceased;  but  ^ 
administration  may  be  taken  out  in  any  place  where  he  left  personal 
property. 

Approved  in  Tootle  v.  Coleman,  107  Fed.  44,  57  L.  R.  A.  120,  46 
C.  C.  A.  132,  holding  garnishment  by  citizen  of  one  State  of  debtor 
of  same  State  where  creditor  resides,  whose  debt  was  contracted  and 
is  payable  in  another  State,  is  such  attachment  of  chose  in  action  as 
authorizes  court  to  obtain  jurisdiction  to  dispose  of  it  by  publication 
of  summons  against  defendant,;  Maas  v.  German  Sav.  Bank,  176  N.  Y, 
380,  68  N.  E.  658,  holding  where  savings  bank  pays  a  deposit  standing 
in  name  of  decedent  in  good  faith,  to  his  administrator  appointed  in 
another  State,  such  payment  is  good  as  against  administrator  appointed 
in  State  of  which  appointment  bank  had  no  notice;  Chicago  etc.  Ry. 
Co.  v.  Sturm,  174  U.  S.  714,  43  L.  Ed.  1146,  19  Sup.  Ct.  799,  and  Bragg 
V.  Gaynor,  85  Wis.  486,  21  L.  R.  A.  167,  55  N.  W.  925,  on  point  that 
State  granting  ancillary  letters  may  subject  property  to  debts  owing 
its  citizens;  McCuUy  v.  Cooper,  114  Cal.  261,  55  Am.  St.  Rep.  68,  35 
L.  R.  A.  494,  46  Pac.  83,  arguendo. 

Administrator  cannot  sue,  as  such,  for  debt  due  deceased  at  time  of 
death,  in  Stater  in  which  he  has  not  taken  out  administration. 

Approved  in  Allen  v.  Fairbanks,  36  Fed.  402,  following  rule;  Louis- 
ville etc.  R.  R.  Co.  V.  Brantley,  96  Ky.  308,  49  Am.  St.  Rep.  297,  28  S.  W. 
XII— 4 
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479,  denying  right  to  sue  in  tort;  Adams  v.  Batchelder,  173  Mass.  259, 
260,  53  N.  E.  824,  holding  debt  due  nonresident  administrator  not  barred 
by  discharge  in  insolvency;  May  v.  County  of  Logan,  30  Fed.  253, 
arguendo. 

Power  and  duty  of  administrator  or  executor  as  to  proi)crty  outside 
of  State.    Note,  45  Am.  St.  Rep.  668. 

Right  of  domiciliary  administrator  to  sue  in  another  jurisdiction 
on  judgment  recovered  by  him  in  representative  capacity.  Note, 
Ann.  Oas.  1913B,  628. 

Administrator,  by  virtue  of  appointment,  obtains  ti^e  to  choses  in 
action  held  by  intestate,  and  may  transfer  and  indoxse  same  to  another, 
who  may  sue  thereon  in  another  State  in  own  name. 

Approved  in  IngersoU  v.  Coram,  211  U.  S.  363,  53  L.  Ed.  227,  29 
Sup.  Ct.  92,  holding  in  suit  on  cause  of  action  derived  from  an  heir 
to  an  estate,  jurisdiction  is  governed  by  citizenship  of  such  heir;  Coram 
V.  IngersoU,  148  Fed.  176,  78  C.  C,  A.  303,  holding  transfer  of  note 
due  from  a  resident  of  Montana  by  administrator  of  that  State  is  i  alid 
against  all  other  administrators ;  Austin  v.  Snider,  17  Colo.  App.  188,  68 
Pac.  127,  holding  where  sole  heir  is  entitled  to  property,  appointment 
of  administrator  is  not  necessary;  Richmond  etc.  R.  R.  Co.  v.  Gorman, 
7  App.  D.  C.  104,  107,  holding  settlement  made  with  administrator  ap- 
pointed in  North  Carolina  is  bar  to  suit  in  District  of  Columbia,  though 
order  appointing  administrator  was  partially  defective;  General  Con- 
ference Assn.  V.  Michigan  Sanitarium  etc.  Assn.,  166  Mich.  506,  132 
N.  W.  95,  holdins:  attorney  may  testify  as  to  proceedings  in  foreign 
court  vesting  estate  in  widow;  Miller  v.  Hoover,  121  Mo.  App.  571,  97 
S.  W.  210,  holding  ancillary  administrator  may  sue  on  judgment  se- 
cured in  foreign  State;  Equitable  Life  Assur.  Soc.  v.  Vogel,  76  Ala. 
448,  52  Am.  Rep.  346,  Putnam  v.  Pitney,  45  Minn.  247,  11  L.  R.  A.  43. 
47  N.  W.  792,  and  Gove  v.  Gove,  64  N.  H.  504, 15  Atl.  122,  administrator 
may  indorse  note  to  nonresident,  who  may  sue  in  own  name;  Campbell 
V.  Brown,  64  Iowa,  427,  62  Am.  Rep.  447,  20  N.  W.  746,  ancillary  ad- 
ministrator may  sue  on  note  indorsed  to  him  by  principal  administrator. 

Voluntary  payment  by  debtor  at  his  domicile,  where  no  administration 
has  been  granted  on  creditor's  estate,  and  in  which  no  creditor  or  next  of 
kin  resides,  to  administrator  appointed  in  another  State,  who  duly  accounts 
for  it,  is  good  against  administrator  afterwards  appointed. 

Approved  in  Brown  v.  Equitable  Life  Assur.  Soc,  112  Fed.  846,  hold- 
ing where  in  action  by  New  York  administrators  of  one  who  died  in 
Honolulu,  to  recover  on  policy  payable  to  administrator,  defendant 
pleaded  that  prior  Honolulu  administrator  had  recovered  judgment  on 
policy,  such  defense  was  good;  Gardiner  v.  Thomdike,  183  Mass.  82, 
66  N.  E.  634,  holding  payment  of  legacy  to  guardian  of  l^atee  who  was 
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appointed  in  another  State  and  who,  together  with  legatee,  is  resident 
of  such  other  State,  is  valid;  Fox  y.  Lay,  89  Cal.  348,  23  Am.  St.  Rep. 
479,  24  Pac.  856,  holding  administrator  bound  to  account  for  payments 
as  made;  Bull  v.  Fuller,  78  Iowa,  24,  16  Am.  St.  Bep.  420,  42  N.  W.  573, 
following  rule;  Luce  y.  Manchester  etc.  B.  B.  Co.,  63  N.  H.  590,  3  Atl. 
620,  and  In  re  Election  of  Cape  May  etc.  Nav.  Co.,  51  N.  J.  L.  82,  16 
Atl.  193,  asserting  administrator's  power  to  receive  payment  from  non- 
resident. 

Distinguished  in  Overby  v.  Gordon,  177  U.  S.  228,  44  L.  Ed.  747,  20 
8up.  Ct.  609,  holding  dismissal  of  proceedings  for  administration  on 
property  in  District  of  Columbia  by  court  of  District  which  has  ob- 
tained jurisdiction,  not  required  by  24  Stat.  431,  where  party  to  pro- 
ceedings in  District  while  they  are  pending  and  undecided  goes  to  State 
and  obtains  letters  on  assertion  that  decedent  was  domiciled  therein. 

108  U.  S.  260-267,  27  L.  Ed.  719,  2  Sup.  Ot.  622,  HAMPTON  ▼.  PHIPPS. 

Creditor  is  entitled  to  full  benefit  of  sei^nrlties  given  by  debtor  to  in- 
demnify bis  surety. 

Approved  in  Swift  v.  Kortrecht,  112  Fed.  714,  50  C.  C.  A.  429,  hold- 
ing where  borrower  to  surety  on  note,  gave  trust  deed  to  indemnify  such 
surety  against  loss,  lender  entitled  to  subrogation  to  rights  of  such 
surety  under  such  deed  and  to  lien  on  premises  conveyed  thereby 
superior  to  that  of  subsequent  judgment  creditor;  Courier- Journal  Job 
Printing  Co.  v.  Schaefer  etc.  Brewing  Co.,  101  Fed.  705,  41  C.  C.  A.  614, 
holding  where  debtor  gave  sureties  mortgage  to  indemnify  them 
against  debts  up  to  twenty-five  thousand  dollars,  and  after  giving  notes 
to  bank  on  which  mortgagees  were  securities  for  amounts  exceeding 
amount  secured,  he  contracted  debt  to  another  creditor  likewise  se- 
cured and  became  bankrupt,  last  two  creditors  entitled  to  share  ratably 
in  benefit  of  mortgage;  GoflE  v.  Ladd,  161  Cal.  259, 118  Pac.  793,  holding 
satisfaction  of  debt  may  be  had  against  those  agreeing  to  indemnify 
insurance  company;  Westbrook  v.  Belton  National  Bank,  97  Tex.  249, 
77  S.  W.  943,  creditor  cannot  take  advantage  of  indemnity  given  to 
surety  by  a  stranger  to  the  debt;  National  Bank  v.  Davis,  87  Mo.  App. 
247,  holding  surety  indemnified  by  principal  is  trustee  for  creditor  who 
can  avail  himself  of  such  indemnity;  Magill  v.  Brown  Bros.,  20  Tex. 
Civ.  674,  50  S.  W.  150,  holding  where  A  mortgaged  land  to  B  and  made 
second  mortgage  to  C,  covenanting  with  latter  to  pay  off  B's  mortgage 
and  gave  deed  of  trust  on  other  property  to  secure  such  covenant,  B 
on  learning  of  such  deed  of  trust  could  enforce  foreclosure  to  secure 
his  debt;  D.  A.  Tompkins  Co.  v.  Catawba  Mills,  82  Fed.  784,  entertain- 
ing creditor's  bill  to  enforce  lien  against  such  security;  Plant  v.  Storey, 
131  Ind.  50,  30  N.  E.  887,  creditor  may  foreclose  mortgage  given  to 
indemnify  surety  on  note ;  Keller  v.  Ashf ord,  133  U.  S.  622,  33  L.  Ed. 
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672,  10  Sup.  Ct.  497,  while  grantee  assuming  mortgage  is  liable  directly 
to  mortgagor,  only  mortgagee  may  have  relief  against  him  in  equity; 
Tompkins  v.  Little  Rock  etc.  Ry.  Co.,  21  Fed.  381,  arguendo. 

^        Right  of  creditor  to  be  subrogated  to  securities  given  to  surety. 
Note,  6  Ann.  Cas.  396,  399. 

Surety  who  pays  debt  of  bis  principal  is  entitled  to  benefit  of  all 
securitfes  latter  has  given  to  creditor. 

Approved  in  Taylor  v.  Skiles,  113  Tenn.  296,  81  S.  W.  1260,  party 
primarily  bound  to  pay  debt  must  devote  his  entire  estate  to  save 
surety;  Johnson  v.  Martin,  83  Wash.  369,  L.  R.  A.  1916C,  1057,  145  Pac. 
431,  holding  creditor  subrogated  to  rights  of  surety  company  to  trust 
deed  given  to  secure  it  against  loss;  Morton  v.  Dillon,  90  Va.  595,  19 
S.  E.  655,  creditor  cannot  surrender  security  to  debtor  without  surety's 
consent;  Fay  v.  Tower,  58  Wis.  291, 16  N.  W.  560,  arguendo. 

Mortgages  given  by  cosnretleB  to  each  ^.ther  to  secure  indemnity  do 
not  inure  to  benefit  of  principal  creditor  upon  principle  of  subrogation. 

Approved  in  Seward  v.  Huntington,  94  N.  Y.  113,  following  rule. 

Where  cosureties  have  given  each  other  mortgages  to  indemnify  for 
possible  overpayment^  no  right  to  resort  thereto  arises  until  surety  has 
actually  paid  in  excess  of  his  agreed  share. 

Approved  in  United  States  v.  United  Surety  Co.,  192  Fed.  995,  hold- 
ing creditor  canndt  maintain  action  against  friends  of  contractor  who 
had  agreed  to  indemnify  surety  company  going  on  his  bond;  American 
Surety  Co.  v.  Boyle,  65  Ohio  St.  494,  63  N.  E.  75,  holding  whore  surety 
on  indemnifying  bond  given  in  sureties  on  replevin  bond  is  surety  com- 
pany executing  bond  in  consideration  of  premium  paid  to  it  by  prin- 
cipal obligor  in  replevin  bond,  right  of  cosureties  to  recover  cannot 
exceed  amount  of  premium  paid.  , 

Miscellaneous.  Cited  as  not  having  adjudicated  question  in  issue  in 
Gourdin  v.  Trenholm,  25  S.  C.  372,  374. 

108  U.  S.  267-269,  27  L.  Ed.  500,  2  Sup.  Ot.  6S4,  BASKET  v.  HASSELL. 

Gifts  causa  mortis.    Note,  48  Am.  Rep.  506. 

Instruments  are  wills  when,  and  when  deeds  or  contracts.     Note, 
92  Am.  Dec.  385. 

Admissibility  of  unprobated  will  to  prove  title  to  property.    Note, 
Ann.  Cas.  1916A,  888. 

Requisites  of  donatio  causa  mortis.    Note,  9  £.  B.  G.  864. 
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108  U.  S.  269^277,  27  L.  Ed.  719,  2  Sup.  Ct.  630,  BOUNDTBEE  v.  SMITH. 

Wbere  there  is  no  evidence  that  contract  for  sale  and  purchase  of  mer- 
chandise was  gambling  contract,  evidence  of  what  others  intended  by  simi- 
lar contracts  is  incompetent  to  prove  it  to  be  of  such  character. 

Approved  in  Ponder  v.  Jerome  Hill  Cotton  Co.,  100  Fed.  376,  40 
C.  C.  A.  416,  holding  where  defendant  executed  note  to  brokers  through 
whom  they  had  made  contract  for  future  delivery,  for  amount  of  loss 
paid  for  them  by  such  brokers  on  contract,  which  had  been  sold  before 
time  for  delivery,  defendant  has  burden  of  showing  contract  was  wager- 
ing contract,  in  order  to  render  note  invalid ;  Hill  v.  Levy,  98  Fed.  97, 
holding  where  no  actual  delivery  contemplated  but  only  that  one  party 
shall  pay  other  difference  between  contract  price  and  market  price 
at  date  for  executing  contract,  contract  is  void  as  wagering  one;  John- 
ston V.  Miller,  67  Ark.  180,  53  S.  W.  1055,  holding  fact  that  broker  pur- 
chased cotton  for  future  delivery  for  one  whom  he  knew  could  not 
pay  for  it  and  who  informed  him  he  was  buying  merely  for  the  profit 
not  sufficient  to  show  broker's  knowledge  that  transaction  was  specu- 
lative, without  delivery  being  contemplated;  Hallet  v.  Aggergaard,  21 
S.  D.  561,  14  L.  R.  A.  (N.  S.)  1251,  114  N.  W.  699,  holding  broker  pur- 
chasing wheat  with  intention  of  delivering  same  was  entitled  to  his 
commissions;  dissenting  opinion  in  Bartlett  v.  Collins,  109  Wis.  487, 
85  N.  W.  706,  majority  holding  in  action  on  brokerage  contract  for 
sales  of  grain  for  future  delivery,  where  defendant  contended  that  con- 
tract was  wagering  one,  it  was  error  to  charge  that  burden  was  on 
defendant  to  show  that  both  parties  intended  transaction  as  wagering 
contract;  Lehman  v.  Feld,  37  Fed.  857,  and  Barnes  v.  Smith,  159  Mass. 
346,  34  N.  E.  404,  both  following  rule;  Bennett  v.  Covington,  22  Fed. 
820,  burden  of  proof  is  on  party  attacking  contract;  Carter-Crume  Co. 
V.  Peurrung,  86  Fed.  442,  ruling  similarly  as  to  contract  alleged  to 
be  in  restraint  of  trade ;  Whitesides  v.  Hunt,  97  Ind.  203,  Clay  v.  Allen, 
63  Miss.  430,  and  Wall  v.  Schneider,  59  Wis.  363,  48  Am-  Rep.  527, 
18  N.  W.  448,  all  enforcing  contracts  for  future  delivery  which  plain- 
tiffs entered  into  in  good  f aitji ;  Bertschy  v.  Bank  of  Sheboygan,  89  Wis. 
480,  61  N.  W.  1117,  arguendo. 

Distinguished  in  Waite  v.  Frank,  14  S.  D.  637,  86  N.  W.  648,  holding 
in  suit  to  recover  note  given  for  margins,  others  who  were  accustomed 
to  deal  with  plaintiff  on  his  exchange  and  who  knew  how  such  exchange 
was  conducted  could  testify  as  to  custom  of  dealings  at  such  exchange 
with  reference  to  payments;  Gist  v.  Western  Union  Tel.  Co.,  45  S.  C. 
368,  55  Am.  St.  Rep.  770,  23  S.  E.  152,  where  statute  placed  burden  of 
proof  on  plaintiff. 

Broker  negotiating  contracts  for  future  delivery  and  advancing  money 
thereon  is  entitled  to  recovery  against  principal  where  such  contracts  are 
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not  proven  to  he  gambling  contracts;  but  wbetber  he  wonld  be  entitled,  if 
their  Immorality  and  his  connection  therewith  vere  proven,  quaere^ 

Approved  in  Williamson ,  v.  Majors,  169  Fed.  762,  95  C.  C.  A.  186, 
refusing  to  enforce  trust  deed  given  to  secure  debt  occasioned  by  deal- 
ing in  cotton  futures;  Parker  v.  Moore,  115  Fed.  804,  53  C.  C.  A.  369, 
holding  broker  may  recover  margins  advanced  to  principal  though 
principal  intended  to  speculate  on  price,  where  he  kept  such  intention 
secret ;  De  Mary  v.  Burtenshaw,  131  Mich.  333,  91  N.  W.  650,  in  action 
by  grain  broker  against  estate,  where  jury  found  contract  was  not  a 
gambling  one,  verdict  will  not  be  disturbed;  John  Miller  Co.  v.  Klov- 
stad,  14  N.  D.  442,  105  N.  W.  167,  holding  recovery  must  be  allowed 
where  evidence  shows  an  intention  to  deliver  in  future;  Bibb  v.  Allen, 
149  U.  S.  492,  S7  L.  Ed.  824,  13  Sup.  Ct.  954,  and  Sampson  v.  Campeiv 
down  etc.  Mills,  82  Fed.  838,  both  following  rule;  Irwin  v.  Williar, 
110  U.  S.  509,  28  L.  Ed.  280,  4  Sup.  Ct.  166,  Embrey  v.  Jemison,  131  U.  S. 
345,  33  L.  Ed.  176,  9  Sup.  Ct.  778,  and  Kahn,  Jr:,  v.  Walton,  46  Ohio  St. 
205,  20  N.  E.  208,  broker  who  had  knowledge  of  illegality  cannot  recover 
for  advances;  Leonard  v.  Poole,  114  N.  Y.  378,  11  Am.  St.  Rep.  672, 
4  L.  R.  A.  732,  21  N.  E.  709,  parties  to  illegal  transaction  cannot  compel 
broker  to  account;  dissenting  opinion  in  Lawton  v.  Carpenter,  195  Fed. 
379,  115  C.  C.  A.  264,  majority  allowing  recovery  against  surety  on  note 
given  in  payment  of  cotton  futures. 

Bt-oker's  right  to  commissions  and  advances.    Note,  1  Am.  St.  Rep. 
764. 

108  U.  S.  277-281,  27  L.  Ed.  724,  2  Sup.  Ot.  627,  LITTIfE  aOAMI  ETC. 
R.  R.  00.  V.  UNITED  STATES. 

In  suit  by  United  States  against  railroad  company,  to  recover  taxes 
alleged  to  be  in  arrear  on  profits,  burden  is  on  government  to  show  that 
such  profits  were  earned,  and  that  losses  shown  were  not  suffered  during 
time  in  question. 

Approved  in  United  States  v.  Minneapolis  Threshing  Mach.  Co.,  229 
Fed.  1021,  holding  action  of  indebitatus  assumpsit  will  lie  to  recover 
supplemental  tax. 

Where  findings  below  are  not  specific  as  to  facts  upon  which  judgment 
is  to  be  rendered,  cause  should  be  remanded  for  further  proceedings. 

Approved  in  Clark  v.  Belt,  223  Fed.  581, 138  C.  C.  A.  1,  holding  judg- 
ment will  not  be  reversed  on  account  of  erroneous  theory,  where  it  is 
found  that  prevailing  party  is  entitled  to  larger  verdict;  Washington 
etc.  R.  R.  Co.  V.  American  Car  Co.,  5  App.  D.  C.  550,  upholding  judg- 
ment for  damages  obtained  for  failure  to  deliver  cars  promptly;  dis- 
senting opinion  in  Quinlan  v.  Green  County,  157  Fed.  49,  19  I«»  R.  A. 
(N.  S.)  849,  84  C.  C.  A.  537,  majority  allowing  recovery  against  county 
on  bonds  of  railroad. 
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108  17.  S.  281-282,  27  !■.  Ed.  727,  2  Sap.  Ot.  633,  WBIGHT  v.  UNITED 
STATES. 

Not  cited. 

108  V.   S.   282-287,  27  !■.  Ed.  728,  2  Sup.  Ot  634,  LEWIS  v.  OITY  OF 
SHBEVEPOBT. 

Municipal  corporatloiiB  have  no  pover  to  giant  aid  to  railroads  unless 
Mithorized  py  legislature;  accordingly,  bonds  issued  for  such  purpose,  with- 
out authority,  are  void  even  in  hands  of  bona  fide  holders. 

Approved  in  Eddy  Valve  Co.  v.  Town  of  Crown  Point,  166  Ind.  623, 
S  L.  B.  A.  (N.  S.)  684,  76  N.  E.  640,  holding  bonds  void  for  want  of 
authority  to  issue  cannot  be  rendered  valid  by  ratification;  City  of 
Plattsmouth  v.  Murphy,  74  Neb.  762,  105  N.  W.  293,  refusing  to  allow 
recovery  on  city  contract  void  in  its  inception;  Jonesboro  City  v.  Cairo 
etc.  R.  R.  Co.,  110  U.  S.  196,  28  L.  Ed.  117,  4  Sup.  Ct.  69,  Scott  v.  Shreve- 
port,  20  Fed.  716,  Kelly  v.  Milan,  21  Fed.  861,  North  v.  Platte  Co.,  29 
Neb.  453,  26  AnL  St  Bep.  898,  45  N.  W.  693,  and  Commissioners  of 
Buncombe  County  v.  Payne,  123  N.  C.  489,  31  S.  E.  712,  all  following 
rule;  Brenham  v.  German- American  Bank,  144  U.  S.  188,  86  L.  Ed.  396, 
12  Sup.  Ct.  566,  power  to  borrow  money  does  not  imply  power  to-  issue 
bonds;  Dartmouth  Sav.  Bank  v.  School  Dist.,  6  Dak.  343,  43  N.  W. 
825,  ruling  similarly  as  to  bond  issued  by  illegally  organized  school 
district;  dissenting  opinion  in  City  of  Fergus  Falls  v.  Feigns  Falls 
Hotel  Co.,  80  Minn.  173,  83  N.  W.  66,  majority  holding  where  municipal 
officers  in  violation  of  law  loaned  city's  money  to  individual,  taking 
mortgage  as  security,  purchaser  of  property  subsequent  to  mortgage, 
but  with  notice  of  mortgage  lien,  cannot  take  advantage  of  fact  that 
officer's  act  was  ultra  vires. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  AnL 
St.  Bep.  831. 

Corporate  ratification,  without  authority  from  leglBlature,  cannot  make 
municipal  bonds  valid  which  were  void  when  issued,  for  want  of  legislative 
power. 

Approved  in  Pennsylvania  Co.  v.  Cole,  132  Fed.  679,  holding  void 
contract  made  by  city  council  for  construction  of  sewer  cannot  be  ratified ; 
Kelly  V.  Milan,  21  Fed.  862,  decree  sustaining  bonds,  based  on  their 
ratification,  does  not  estop  city  to  set  up  want  of  power;  Board  of 
Commrs.  of  Oxford  v.  Union  Bank,  96  Fed.  298,  37  C.  C.  A.  493,  and 
Union  Bank  v.  Commissioners  of  Town  of  Oxford,  119  N.  C.  230,  34 
L.  R.  A.  491,  25  S.  E.  970,  payment  of  interest  on  void  bonds  does  not 
estop  city. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1915A,  920,  926,  928. 
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Power  to  ratify  agent's  act  as  requisite  of  valid  ratification.    Note, 
2  £.  B.  C.  345. 

108  U.  S.  288-291,  27  L.  Ed.  726,  2  Sup.  Ct.  555,  FABLOW  T.  KELLY. 

Passenger  riding  with  his  elbow  on  sill  of  open  car  window,  and  whoso 
arm  is  jarred  out  by  force  of  collision  and  injured,  is  not  guilty  of  con- 
tributory negligence. 

Approved  in  Cleveland  etc.  Ry.  Co.  v.  Hadley,  170  Ind.  207,  16  Ann. 
Oas,  1,  16  L.  R.  A.  (N.  S.)  527,  d2  N.  E.  1027,  upholding  verdict  for 
injuries  sustained  by  reason  of  falling  window-sash ;  Smith  v.  St.  Louis 
Transit  Co.,  120  Mo.  App.  334,  97  S.  W.  220,  applying  principle  where 
car  tracks  were  buiit  too  close  together;  McCord  v.  Atlantic  etc.  R.  R. 
Co.,  134  N.  C.  57,  45  S.  E.  1033,  holding  fact  that  passenger  has  his  arm 
extended  beyond  window  does  not  bar  recovery;  Schneider  v.  New  Or- 
leans etc.  R.  R.  Co.,  54  Fed.  467,  468,  and  Moakler  v.  Willamette  Valley 
Ry.  Co.,  18  Or.  197,  17  Am.  St.  Rep.  724,  6  L.  B.  A.  660,  22  Pac.  951, 
both  following  rule;  Clark  v.  Canadian  Pac.  Ry.  Co.,  69  Fed.  544,  and 
Canadian  Pac.  Ry.  Co.  v.  Clark,  74  Fed.  362,  20  C.  C.  A.  447,  on  point 
that  contributory  negligence  must  be  proved  by  party  setting  up. 

Negligence  of  a  passenger  in  projecting  a  member  of  his  body  out 
of  the  car  window.    Note,  116  Am.  St.  Bep.  724. 

Passenger's  negligent  exposure  of  person  at  car  window.    Note, 
16  L.  B.  A.  91,  92. 

Judgment  was  rendered  against  receiver  in  suit  to  recover  for  injuries 
resulting  tiom  collision  due  to  negligence  of  railroad  company's  emiAoyees. 
Approved  in  Farmers '  Loan  &  T.  Co.  v.  Northern  Pac.  R.  R.  Co.,  120 
Fed.  877,  57  C.  C.  A.  533,  holding  general  eastern  agent  of  western 
railroad  operated  by  receivers  may,  by  through  contract  over  connect- 
ing carrier,  bind  receiver;  Little  v.  Dusenberry,  46  N.  J.  L.  640,  50 
Am.  Rep.  449,  in  suit  for  death  caused  by  defect  in  roadbed;  Thom  v. 
Pittard,  62  Fed.  235,  10  C.  C.  A.  352,  receivers  may  appeal  from  such 
decree. 

Liability  of  railroad  corporation  while  road  is  in  hands  of  trustees 
or  receivers.    Note,  5  Am.  St.  Bep.  315. 

On  right  of  receiver  to  appeal  from  judgment  respecting  receiver- 
ship.   Note,  Ann.  Cas.  1915D,  803. 

108 'u.  S.  292-305,  27  L.  Ed.  732,  2  Sup.  Ot.  643,  ENSMINGEB  v.  FOWEB8. 

Where,  in  equity  suit,  court  refused  to  allow  plaintiff's  counsel  to 
argue  cause,  and  allowed  defendant's  counsel  to  determine  whether  cause 
fell  within  prior  decision  of  another  judge,  decree  entered  accordingly  in 
favor  of  defendant  is  void. 
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Approved  in  Harding  v.  Harding,  140  Cal.  694,  74  Pac.  285,  holding 
where  judgment  in  snit  for  maintenance  brought  by  wife  in  another 
State  was  entered  on  stipulation  which  admitted  wife  was  not  at  fault 
for  separation,  and  such  judgment  would  not  have  estopped  husband 
in  State  where  rendered  from  recontesting  wife's  desertion  in  another 
suit,  it  will  not  estop  him  in  divorce  suit  in  California;  Kelly  v.  Milan, 
21  Fed.  868,  869,  consent  decree  is  not  binding  as  res  adjudicata. 

Bill  of  review  mnst  ordinarily  be  brooght  wltbin  time  limited  for  tak- 
ing appeals,  where  review  is  not  based  on  matters  discovered  since  decree. 

Approved  in  Central  Trust  Co.  v.  Grant  Locomotive  Works,  135  U.  S.  227, 
S4  L.  Ed.  105, 10  Sup.  Ct.  743,  McDonald  v.  Whitney,  39  Fed.  467,  Knox  v. 
Columbia  Liberty  Iron  Co.,  42  Fed.  380,  Rector  v.  Fitzgerald,  59  Fed.  813, 
8  C.  C.  A.  277,  and  Reed  v.  Stanly,  89  Fed.  433,  all  following  rule ;  Omaha 
Electric  Light  &  Power  Co.  v.  City  of  Omaha,  216  Fed.  853,  133  C.  C.  A. 
52,  holding  bill  in  nature  of  review  to  seek  reversal  of  decree  enjoining 
enforcement  of  ordinance,  where  Supreme  Court  in  the  meantime  had 
so  decided,  will  be  deemed  petition  for  rehearing;  In  re  Brown,  213 
Fed.  702,  holding  question  not  argued  before  Circuit  Court  of  Appeals 
cannot  be  made  subject  of  bill  of  review  after  expiration  of  statutory 
time;  Kaw  Valley  Drainage  Dist  v.  Union  Pac.  R.  Co.,  163  Fed.  837, 
90  C.  C.  A.  320,  holding  one  denying  authenticity  of  consent  decree 
must  seek  bill  of  review  within  reasonable  time ;  In  re  Holmes,  142  Fed. 
394,  73  C.  C.  A.  491,  time  within  which  petition  for  revision  in  matter 
of  law  under  Bankruptcy  Act  may  be  presented  is  limited  by  time  for 
appeal ;  Cocke  v.  Copenhaver,  126  Fed.  147,  61  C.  C.  A.  211,  and  Cham- 
berlin  v.  Peoria  etc.  Ry.  Co.,  118  Fed.  33,  both  reaffirming  rule;  Cope- 
land  V.  Bruning,  104  Fed.  171,  holding  where  time  for  taking  appeal 
is  limited  by  statute  to  six  months,  bill  of  review  will  not  be  entertained 
after  that  time;  McLaughlin  v.  Beyer,  181  Ala.  433,  61  South.  64, 
holding  where  appeal  has  been  perfected,  motion  to  correct  judgment 
in  lower  court  will  be  dismissed  for  want  of  jurisdiction;  Dunfee  v. 
Childs,  59  W.  Va.  231,  53  S.  E.  211,  holding  where  bill  is  dismissed 
by  order  of  Supreme  Court,  it  will  be  deemed  dismissed  as  of  day  of  order 
and  not  at  end  of  term;  Ruley  v.  Foley,  54  W.  Va.  494,  495,  46  S.  E. 
349,  time  of  pendency  of  appeal  is  excluded  when  there  has  been  no 
decision  and  writ  of  review  is  asked  for. 

Distinguished  in  Riverdale  Cotton  Mills  v.  Alabama  etc.  Mfg.  Co., 
Ill  Fed.  433,  holding  Federal  Circuit  Court  which  has  rendered  decree 
from  which  appeal  is  pending  may,  on  ancillary  bill,  restrain  one  of 
parties  from  prosecuting  against  other  action  subsequently  commenced 
in  State  court  of  another  State  affecting  rights  determined  by  such 
decree,  until  appeal  has  been  determined. 

Time  within  which  bill  of  review  must  be  brought.    Note,  6  Ann. 
Cas.  331. 
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Bill  of  review  is  filed  in  time,  althongli  not  within  two  years  from 
making  decree,  if,  for  all  but  a  year  of  elapsed  time,  appeal  was  pending, 
which  was  dismissed  for  failure  to  file  and  docket  cause. 

Approved  in  Pacific  R.  R.  Co.  v.  Missouri  Pac.  Ry.  Co.,  Ill  U.  S.  520, 
28  L.  Ed.  504,  4  Sup.  Ct.  591,  following  rule;  Fraenkl  v.  Cerecedo,  216 
U.  S.  302,  54  L.  Ed.  490,  30  Sup.  Ct.  322,  holding  time  between  filing 
and  permission  to  file  bill  of  review  should  not  be  reckoned  in  determin- 
ing whether  statute  has  run  against  same. 

Distinguished  in  Darnell  v.  Illinois  Cent.  R.  Co.,  206  Fed.  446,  124 
C.  C.  A.  327,  holding  time  of  pendency  of  proceedings  in  Supreme 
Court  cannot  be  excluded  in  computing  time  for  seeking  bill  of  review 
in  Circuit  Court  of  Appeals;  Reed  v.  Stanley,  89  Fed.  435,  436,  where 
appeal  was  never  perfected. 

Oonit  cannot  grant  bill  of  review  during  pendency  of  appeal  item 
decree,  although  ther^  Is  no  sapersedeas. 

Approved  in  Southern  Ry.  v.  North  Carolina  Corp.  Comm.,  99  Fed. 
167,  reaffirming  rule ;  Osborne  v.  San  Diego  Co.,  178  U.  S.  32,  44  L.  Ed. 
966»  20  Sup.  Ct.  864,  holding  bill  of  review  lies  for  errors  in  decree 
that  are  apparent  on  face  of  record ;  Kendrick  v.  Roberts,  214  Fed.  269, 
holding  District  Court  has  no  jurisdiction  to  vacate  supersedeas  bond, 
made  part  of  record  in  Circuit  Court  of  Appeals;  Dowagiac  Mfg.  Co. 
V.  McSherry  Mfg.  Co.,  155  Fed.  527,  84  C.  C.  A.  38,  holding  bill  of 
review  cannot  be  used  to  impeach  original  decree  for  fraud;  First  Nat. 
Bank  v.  State  Nat.  Bank,  131  Fed.  431,  65  C.  C.  A.  414,  after  appeal 
from  District  Court  has  been  perfected  said  court  loses  jurisdiction; 
Hendryx  v.  Perkins,  114  Fed.  808,  52  C.  C.  A.  435,  holding  bill  to 
vacate  decree  for  fraud  though  in  nature  of  bill  of  review  is  addressed 
to  judicial  discretion  of  court,  and  decree  granting  or  denying  relief 
prayed  for  is  reviewable  on  appeal;  Eamberly  v.  Arms,  40  Fed.  551, 
lower  court  cannot  vacate  decree;  State  v.  Phillips,  32  Fla.  406,  13 
South.  921,  while  appeal  in  divorce  suit  is  pending,  lower  court  cannot 
allow  alimony. 

Distinguished  in  Blythe  Co.  v.  Hinckley,  111  Fed.  839,  840,  49  C.  C.  A. 
647,  holding  attempted  appeal  to  Supreme  Court  in  case  in  which  no 
appeal  is  allowed  does  not  suspend  running  of  time  within  which  bill 
of  review  may  be  filed,  and  such  bill  must  be  filed  within  the  six  months 
allowed  for  taking  appeal  to  Circuit  Court  of  Appeals ;  State  v.  Kolsem, 
130  Ind.  436, 14  L.  R.  A.  568,  29  N.  E.  595,  where  appeal  was  never  per- 
fected. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  864. 
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108  n.  0.  305-311,  27  I..  Ed.  730,  2  Sap.  Ot.  669,  THE  JESSIE  WIXJiIAM- 
SON,  JB. 

Actual  matter  in  dispute  in  appellate  court,  and  not  alone  damages 
alleged  or  prayed  for  in  declaration,  must  be  looked  to  to  determine  juris- 
diction. 

Approved  in  Bowman  v.  Chicago  etc.  Ry.  Co.,  115  U.  S.  613,  29  L.  Ed. 
503,  6  Sup.  Ct.  193,  dismissing  appeal  where  amount  shown  was  less 
than  jurisdictional  amount,  although  declaration  claimed  more;  Gibson 
V.  Shufeldt,  122  U.  S.  29,  30  L.  Ed.  1084,  7  Sup.  Ct.  1067,  only  creditoirs 
whose  claims  equal  jurisdictional  amount  can  appeal  from  decree  in 
creditors'  suit;  Cabot  v.  McMaster,  61  Fed.  131,  holding  face  of  penal 
bond  sued  on  not  conclusive  of  amount. 

Although  amount  claimed  in  libel  against  vessel  exceeds  Jurisdictional 
amount^  if  stipulated  value  of  vessel  is  less,  Supreme  Court  has  no  Juris- 
diction on  appeal. 

Approved  in  The  Sydney,  139  U.  S.  335,  336,  35  L.  Ed,  178, 11  Sup.  Ct. 
621,  following  rule.  ^ 

Judgment  in  rem  against  vessel,  to  be  basis  of  recovery  in  personam 
for  amount  in  excess  of  vessel's  value,  must  be  based  on  libel  alleging  that 
defendants  were  owners  when  liability  accrued. 

Approved  in  Providence  etc.  Ins.  Co.  v.  Wager,  35  Fed.  364,  and 
The  Noirmandie,  40  Fed.  591,  both  holding  suits  in  rem  and  in  personam 
may  be  brought  concurrently  in  same  court;  Bailey  v.  Sundberg,  43  Fed. 
83,  arguendo. 

108  U.  S.  312-314,  27  L.  Ed.  737,  2  Sttp.  Ot.  687,  TUTTON  V.  VITI. 

Marble  copies  executed  by  professional  Aulptors,  in  the  studio  and 
under  direction  of  another  professional  sculptor,  of  recent  models  or 
antique  models,  whose  author  is  unknown,  are  dutiable  as  "professional 
productions  of  statuary  or  of  a  sculptor." 

Approved  in  United  States  v.  Morris  European  etc.  Exp.  Co.,  101  Fed. 
112,  41  C.  C.  A.  240,  holding  carved  figures  in  wood,  made  by  profes- 
sional sculptor  from  designs  made  by  another  sculptor  shown  by  full- 
sized  drawings,  in  making  of  which  figures  it  was  necessary  to  first 
model  them  in  clay  and  then  take  plaster  cast,  from  which  work  in 
wood  was  done,  are  ''statuary,"  entitled  to  free  entry  under  para- 
graph 575  of  Act  of  1894;  Merritt  v.  Tiffany,  132  U.  S.  169,  33  L.  Ed. 
SCO,  10  Sup.  Ct.  53,  holding  bronze  copies  made  by  professional  sculp- 
tors so  dutiable;  Morris  European  etc.  Expo.  Co.  v.  United  States,  94 
Fed.  644,  ruling  similarly  as  to  statues  carved  out  of  wood. 
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108  U.  S.  314-316.  27  L.  Ed,  738,  2  Sup.  Ot.  689,  HOWABD  COUNTY  V. 
BOONEVILLE  CENTRAL  NAT.  BANK. 

Statute  authorizing  issue  of  bonds  by  county  to  aid  construction  of 
branch  of  railroad  which  passes  through  it  contemplates  road  constructed 
ftom  terminus  of  main  line  where  it  connects  with  another  railroad,  tf  such 
branch  runs  In  different  direction. 

Approved  in  Baltimore  etc.  R.  Co.  v.  Waters,  105  Md.  411, 12  L.  R.  A. 
(N.  S.)  326,  66  Atl.  690,  holding  charter  authorizing  construction  of 
r&ilroad  from  Baltimore  to  Ohio  River  did  not  contemplate  that  any 
branches  should  terminate  at  Baltimore;  Blanton  v.  Richmond  etc. 
R.  R.  Co.,  86  Va.  621,  10  S.  E.  926,  holding  authority  to  construct 
branch  roads  includes  branches  running  in  same  general  direction  as 
main  line. 

1C8  U.  S.  317-SS5,  27  L.  Ed.  739,  2  Sup.  Ct.  719,  BAI.TIMOBE  ETC.  B.  B. 
CO.  ▼.  FIFTH  BAPTIST  CHUBCH. 

Nuisance  is  anything  which  annoys  and  disturbs  one  in  possession  of 
his  property,  vendering  Its  ordinary  use  or  occupation  physically  uncom- 
fortable to  him. 

Approved  in  Roman  Catholic  Church  v.  Pennsylvania  R.  Co.,  207  Fed. 
906,  908,  910,  911,  L.  R.  A.  1915E,  623, 125  C.  C.  A.  629,  refusing  to  enjoin 
non-negligent  operation  of  railroad  in  vicinity  of  complainant's  property,; 
United  States  Smelting  Co.  v.  Sisam,  191  Fed.  301, 37  L.  R.  A.  (N.  S.)  976, 
112  C.  C.  A.  37,  allowing  damages  for  injuries  to  crops  resulting  from  sul- 
phurous fumes;  Henderson  v.  Sullivan,  159  Fed.  49,  14  Ann.  Gas.  590, 
16  L.  R.  A.  (N.  S.)  691,  86  C.  C.  A.  236,  allowing  injunction  against 
maintenance  of  large  quantities  of  dynamite;  Dolan  v.  Chicago  etc.  Ry. 
Co.,  118  Wis.  366,  95  N.  W.  386,  holding  under  Rev.  Stats.  1898,  §  1798, 
requiring  railroads  to  furnish  transportation  facilities,  company  not 
liable  for  maintenance  of  stockyards  necessary  to  business  and  reason- 
,  ably  located;  Gus  Bias  Dry  Goods  Co.  v.  Relnman,  102  Ark.  295,  143 
S.  W,  1090,  allowing  injunction  against  conducting  stable  near  plain- 
tiff's place  of  business;  Jefferson  Fertilizer  Co.  v.  Rich,  182  Ala.  637, 
638,  640,  62  South.  41,  42,  allowing  damages  for  conducting  of  fertilizing: ' 
plant;  Duke  v.  City  of.  Anniston,  5  Ala.  App.  354,  60  South.  450, 
holding  in  order  to  enforce  assessment  against  defendant's  property, 
on  account  of  sewer,  increase  in  value  must  be  shown  to  result;  Birming- 
ham Waterworks  Co.  v.  Martini,  2  Ala.  App.  661,  56  South.  833,  holding 
water  company  supplying  water  through  defective  pipes  was  liable  for 
nuisance  resulting  therefrom;  Junction  City  Lumber  Co.  v.  Sharp,  92 
Ark.  542,  123  S.  W.  371,  holding  burning  of  shavinjrs  and  refuse  of 
mill  a  nuisance  and  enjoinable;  United  States  v.  Commissioners,  5 
Mackey  (D.  C),  403,  upholding  ordinance  which  required  consent  of 
property  owners  as  prerequisite  to  construction  of  theater;  Washington 
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Ry.  etc.  Co.  v.  Washington  Terminal  Co.,  44  App.  D.  C.  482,  holding  sur- 
face railroad  could  recover  on  account  of  sinking  of  its  grade  due  to 
construction  of  tunnel  beneath  its  tracks ;  ^cademy  of  the  Sacred  Heart 
V.  Philadelphia  etc.  R.  Co.,  36  App.  D.  C.  378,  holding  private  institution 
cannot  complain  of  railroad's  blocking  of  streets  where  same  did  not 
disturb  its  ingress  and  egress;  Seufferle  v.  Macfarland,  28  App.  D.  C. 
105,  refusing  to  allow  damages  for  noxious  odors  arising  from  sew- 
age; Moses  V.  United  States,  16  App.  D.  C.  437,  60  L.  R.  A.  532, 
allowing  damages  for  maintaining  large  chimney  which  emitted  black 
smoke;  Towaliga  Falls  Power  Co.  v.  Sims,  6  Ga.  App.  762,  65  S.  E. 
850,  allowing  damages  on  account  of  dam  in  stream  which  furnished 
breeding-place  for  mosquitoes;  Jones  v.  F.  S.  Royster  Guano  Co.,  6 
6a.  App.  511,  65  S.  E.  363,  holding  conducting  guano  factory  was  in- 
jurious to  neighborhood  and  should  be  enjoined ;  Williams  v.  Wolfgang, 
151  Iowa,  550,  132  N.  W.  31,  enjoining  the  conducting  of  stable  for 
breeding  of  horses;  Lake  Shore  etc.  Ry.  Co.  v.  Chicago  etc.  Ry.  Co.,  48 
Ind.  App.  587,  92  N.  E.  990,  refusing  injunction  to  railroad  enjoining 
electric  railroad  following  its  route  for  some  distance;  Douglass  y. 
City  of  Leavenworth,  6  Kan.  App.  99,  49  Pac.  677,  holding  maintenance 
of  depot  building  in  public  street  nuisance  which  may  be  enjoined; 
Labasse  v.  Piat,  121  La.  603,  46  South.  665,  allowing  damages  for  and 
injunction  against  maintenance  of  tallow  works;  Perrin  v.  Crescent 
City  Stockyard  etc.  Co.,  119  La.  98,  12  Ann.  Cas.  903,  43  South.  943, 
allowing  injunction  against  conducting  of  tallow  works;  Froelicher  v. 
Southern  Marine  Works,  118  La.  1086,  43  South.  886,  allowing  injunction 
against  use  of  open  machine  works;  Stevens  v.  Rockport  Granite  Co., 
216  Mass.  489,  Ann.  XJas.  1915B,  1054, 104  N.  E.  374,  allowing  injunction 
against  operation  of  granite  finishing  plant;  Iverson  v.  Dilno,  44  Mont. 
274,  119  Pac.  721,  holding  boycotting  of  plaintiff's  boarding-house  was 
nuisance  which  should  properly  be  enjoined;  Mayor  etc.  of  Jersey  City 
V.  Foster,  81  N.  J.  L.  363,  79  Atl.  1053,  upholding  conviction  for  removal 
of  dead  animal  through  streets  without  permit;  McManus  v.  Southern 
Ry.  Co.,  150  N.  C.  661,  64  S.  E.  769,  refusing  to  award  damasres  on  ac- 
count of  nuisance  where  no  showine:  was  made  that  plaintiff  was 
affected  thereby;  Thomason  v.  Seaboard  Air  Line  Ry.  Co.,  142  N.  C. 
.^9,  55  S.  E.  201,  and  Markwardt  v.  City  of  Guthrie,  18  Okl.  38,  11 
Ann.  OaA.  581,  9  L.  R.  A.  (N.  S.)  1150,  90  Pac.  28,  both  holding  municipal 
corporation  liable  for  discharge  of  sewage  in  river;  Toledo  Disposal 
Co.  V.  State,  89  Ohio  St.  237,  L.  R.  A.  1915B,  1207,  106  N.  E.  8,  holding 
company  maintaining  fertilizing  plant  under  charter  from  city  cannot 
be  indicted  for  maintaining  public  nuisance;  Face  &  Son  v.  Cherry, 
117  Va.  46,  84  S.  E.  11,  enjoining  op6ration  of  brickyard)  Thomason 
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V.  Seaboard  Air  Line  Ry.  Co.,  142  N.  C.  326,  55  S.  E.  207,  holding 
storing  of  cars  and  engines  on  sidetrack  not  nuisance  which  may  be 
enjoined;  Porges  v.  Jacobs,  75  Or.  493,  147  Pac.  398,  holding  livery- 
stable  a  nuisance  and  allowing  damages  for  conducting  it;  Hickey  v. 
McCabe  &  Bihler,  .30  R.  I.  350,  19  Ann.  Oas.  783,  27  L.  R.  A.  (N.  S.) 
425,  75  Atl.  406,  holding  to  recover  damages  on  account  of  blasting 
it  need  not  be  shown  that  rock  and  debris  were  thrown  on  adjoining 
land;  Thornton  v.  Dow,  60  Wash.  633,  32  L.  R.  A.  (N.  S.)  968,  111  Pac. 
903,  holding  construction  of  faulty  railing  in  building  was  such  nui- 
sance as  would  be  subject  of  damages;  Tuttle  v.  Church,  53  Fed.  426, 
fertilizing  works  situated  nearly  two  miles  from  plaintiff's  summer 
house  are  not  nuisance;  Nolan  v.  Britain,  69  Conn.  678,  38  Atl.  706, 
pollution  of  waters  by  city  sewage  renders  city  liable ;  Seif ert  v.  Brook- 
lyn, 101  N.  Y.  142,  54  Am.  Rep.  668,  4  N.  E.  323,  and  Adams  Hotel  Co. 
V.  Cobb,  3  Ind.  Ter.  58,  53  S.  W.  481,  both  holding  defective  sewer 
nuisance ;-  Douglass  v.  Leavenworth,  6  Kan.  App.  99,  49  Pac.  677,  depot 
in  public  street  is  nuisance;  Powell  v.  Bentley  etc.  Furniture  Co.,  34 
W.  Va.  812,  12  L.  R.  A.  56.  12  S.  E.  1088,  holding  furniture  factory 
in  manufacturing  part  of  town  not  nuisance;  Stadler  y.  Ghieben,  61 
Wis.  504,  21  N.  W.  631,  holding  stockyard  not  nuisance,  if  in  reasonable 
place  and  atmosphere  not  contaminated;  McCann  v.  Strang,  97  Wis. 
554,  72  N.  W.  1118,  holding  noise  caused  by  electric-light  plant  is  not 
nuisance. 

Distinguished  in  French  v.  Association  for  Works  of  Mercy,  39  App. 
D.  C.  412,  Ann.  Cas.  191SE,  855,  holding  home  for  unfortunate  girls  not 
such  a  nuisance  as  court  would  abate. 

Injunction  against  railroad  creating  nuisance.    Note,  56  Am.  Rep. 
11. 

Courts  of  law  will  afford  redress  by  giving  damages  against  person 
guilty  of  maintaining  nuisance,  and  if  it  Is  continuoiui,  equity  will  interfere 
and  restrain  it. 

Approved  in  Bates  v.  Holbrook,  171  N.  Y.  470,  64  N.  E.  384,  restrain- 
ing continuance  of  maintenance  of  large  structures  for  storage  of  tools 
on  street  by  subcontractors  on  New  York  subway  as  nuisance;  Vegelahn 
V.  Guntner,  167  Mass.  99,  57  Am.  St.  Rep.  446,  35  L.  R.  A.  724,  44  N.  E. 
1078,  enjoining  maintenance  of  patrol  in  front  of  place  of  business  to 
divert  custom;  dissenting  opinion  in  Austin  v.  Augusta  Term.  Ry.  Co., 
108  Ga.  719,  720,  34  S.  E.  871,  majority  holding  railroad  not  liable  to 
owner  of  realty  for  diminution  in  market  value  thereof,  resulting  from 
noise  or  from  smoke  or  cinders  in  prosecution  of  company's  lawful 
business,  which  do  not  physically  affect  property  itself,  but  merely 
cause  personal  discomforts  to  occupants. 
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Bigbt  of  religious  corporation  to  recover  for  annoyance  and  discom- 
fort of  its  members  in  nse  of  its  property,  and  liability  of  defendant 
therefor,  are  not  affected  by  thbir  corporate  character. 

Approved  in  Baltimore  etc.  R.  R.  Co.  v.  Fifth  Baptist  Chnrch,  137 
U.  S.  669,  674,  84  L.  Ed.  785,  787.  U  Sup.  Ct.  186,  187,  following  rule. 

Private  corporations  are  associations  of  individuals  united  for  some 
common  purpose,  and  permitted  by  law  to  use  a  common  name  and  to 
change  its  members  without  dissolution. 

Approved  in  Grand  Lodge  A.  0.  U.  ,W.  v.  Bollman,  22  Tex.  Civ.  Ill, 
53  S.  W.  832,  holding  where  plaintifE  sued  defendant  as  corporation 
and  defendant  answered  that  it  was  not  incorporated  but  was  a  volun- 
tary association,  and  plaintiff  then  filed  supplementary  petition  against 
defendant  hs  voluntary  association,  and  name  of  association  was  same 
in  both  petitions,  supplemental  petition  did  not  implead  another  defend- 
ant ;  United  States  v.  Trinidad  Coal  Co.,  137  U.  S.  169,  34  L.  Ed.  644,  11 
Sup.  Ct.  61,  construing  term  ''private  corporation,"  within  meaning  of 
Federal  statutes;  Downing  v.  Indiana  State  Board,  129  Ind.  462,  12 
Ij.  E.  a.  667,  28  N.  £.  126,  holding  State  board  of  agriculture  is  private 
corporation. 

Grant  to. railway  corporation  of  power  to  bring  its  tracks  within  city 
and  construct  necessary  works  therein  confers  no  license  to  use  such  power 
in  disregard  of  private  rights  of  others,  with  immunity  for  invasion. 

Approved  in  Richards  v.  Washington  Terminal  Co.,  233  U.  S.  666, 
L.  B.  A.  1916A,  887,  68  L.  Ed.  1092,  34  Sup.  Ct.  664,  allowing  damages 
to  owner  of  property  situated  near  tunnel  on  account  of  smoke  and 
cinders  emitted  therefrom;  Grand  Trunk  Western  Ry.  Co.  v.  City  of 
South  Bend,  227  U.  S.  664,  44  L.  R.  A.  (N.  S.)  406,  57  L.  Ed-  640,  33 
Sup.  Ct.  303,  holding  grant  of  franchise  to  lay  tracks  cannot  be  repealed 
without  impairing  obligation  of  contract ;  Northern  Pac.  Ry.  Co.  v.  United 
States,  104  Fed.  693,  59  L.  R.  A.  80,  44  C.  C.  A.  136,  holding  where  by 
reason  of  nature  of  clay  under  right  of  way  located  some  distance  from 
river  track  settled  and  additional  weight  of  embankment  built  by  rail- 
road forced  clay  into  river  causing  bar,  which  obstructed  navigation, 
public  nuisance  created  for  which  railroad  is  liable ;  Chicago  etc.  Ry.  Co, 
V.  First  Methodist  Episcopal  Church,  102  Fed.  87,  92,  50  L.  R.  A.  488, 
42  C.  C.  A.  178,  holding  railroad  operating  road  in  public  street  and 
erecting  hydrant  on  station  grounds  opposite  church  so  that  noises  and 
smoke  incident  to  stopping  and  starting  of  trains  at  hydrant  interfere 
with  church  services,  and  render  building  unfit  for  uses  for  which  it  was 
built,  constitute  private  nuisance;  Cadwell  v.  Connecticut  Ry.  etc.  Co., 
84  Conn.  466,  80  Atl.  287,  refusing  to  allow  damages  against  railroad  on 
account  of  noise  of  cars;  Oppenheimer  v.  Philadelphia  etc.  R.  Co.,  39 
App.  D.  C.  266,  allowing  injunction  against  railroad  constructing  bridge 
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over  street  on  which  its  road  does  not  run ;  Dana  v.  Rock  Creek  Ry.  Co., 
7  App.  D.  C.  491,  495,  holding  railroad  compelled  to  lower  grade  must 
allow  damages  to  abutting  property  owner  on  account  of  inconvenience ; 
Baltimore  etc.  R.  R.  Co.  v.  Taylor,  6  App.  D.  C.  271,  holding  railroad 
liable  for  decrease  in  rental  value  of  property  due  to  operation  of  its 
road;  Johnson  v.  Baltimore  etc.  R.  R.  Co.,  4  App.  D.  C.  502, , holding 
evidence  did  not  prove  operation  of  railroad  to  be  such  a  nuisance  as 
would  warrant  injunction;  Baltimore  etc.  R.  R.  Co.  v.  Fitzgerald,  2 
App.  D.  C.  516,  awarding  damages  against  railroad  on  account  of  incon- 
venience of  storage  of  freight  on  sidewalk;  Aiken  v.  City  of  Columbus, 
167  Ind.  145,  12  L.  R.  A.  (N.  S.)  416,  78  N.  E.  659,  holding  municipality 
liable  for  negligently  conducting  lighting  works;  Muncie  Pulp  Co.  v. 
Martin,  164  Ind.  35,  72  N.  E.  883,  where  nuisance  can  be  abated,  measure 
of  damages  is  loss  of  rental  value  occasioned  by  its  continuance ;  Mord- 
hurst  V.  Ft.  Wayne  etc.  Traction  Co.,  163  Ind.  281,  106  Am.  St.  Rep. 
222,  66  L.  R.  A.  i05,  71  N.  E.  646,  railroad  company  liable  for  any  dam- 
age to  abutting  owner  caused  by  operation  of  its  trains;  Weston  Paper 
Co.  V.  Pope,  155  Ind.  401,  402,  57  N.  E.  721,  holding  fact  that  defendant 
has  expended  large  sxun  of  money  in  construction  of  its  plant  and  con- 
ducts it  in  careful  manner,  without  malice,  is  no  defense  to  action  for 
damages  for  polluting  stream  by  discharging  waste  matter  into  it,  thereby 
injuring  lower  riparian  owners;  Willis  v.  Kentucky  etc.  Bridge  Co.,  104 
Ky.  190,  46  S.  W.  489,  holding  property  owner  may  maintain  action  for 
damages  against  railroad  for  loss  or  deterioration  in  value  of  realty 
caused  by  operation  of  trains,  by  jarring  walls  and  blowing  smoke  and 
cinders  upon  premises ;  Northern  Cent.  Ry.  Co.  v.  Goldenburg  &  Kelley, 
122  Md.  249,  89  Atl.  607,  affirming  overruling  of  demurrer  to  bill  to 
enjoin  use  of  roundhouse  in  vicinity  of  complainant's  property;  Matthias 
V.  Minneapolis  etc.  Ry.  Co.,  125  Minn.  231,  235,  237,  51  L.  R.  A.  (N.  S.) 
1017,  146  N.  W.  355,  357,  358,  holding  smoke  and  noise  incident  to  usual 
operation  of  railroad  not  subject  of  damages;  Alabama  etc.  R.  Co.  v. 
King,  93  Miss.  403,  22  L.  R.  A.  (N.  S.)  603,  47  South.  860,  holding  legis- 
lative charter  authorizing  conducting  of  railroad  does  not  exempt  com- 
pany from  liability  for  damage  to  inconvenienced  property  owners; 
E.  J.  Brooks  Co.  v.  Delaware  etc.  R.  Co.,  80  N.  J.  L.  680,  78  Atl.  53, 
awarding  damages  against  railroad  for  tearing  down  fence  without  law- 
ful authority;  Hearst  v.  New  York  Cent.  etc.  R.  Co.,  215  N.  Y.  280, 

109  N.  E.  494,  allowing  injunction  for  unreasonable  use  of  sidetracks 
for  storage  of  cars  containing  livestock;  Carolina  etc.  R.  Co.  v.  Arm- 
field,  167  N.  C.  468,  83  S.  E.  811,  holding  railroad  easement  obtained 
by  condemnation  is  not  bar  to  damages  resulting  from  subsequent 
nuisance ;  City  of  Hickory  v.  Southern  Ry.  Co.,  141  N.  C.  721,  53  S.  E. 
956,  allowing  injunction  a.s?ainst  use  of  freight  depot  in  center  of  town ; 
Choctaw  etc.  R.  Co.  v.  Drew,  37  Okl.  401,  402,  44  L.  R.  A.  (N.  S.)  38,  130 
Pac.  1151,  1152,  allowing  damages  to  plaintiff  on  account  of  dust  and 
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cinders  resalting  from  unreasonable  use  of  railroad  roundhouse;  McKay 
V.  City  of  Enid,  26  Okl.  279,  30  L.  R.  A.  (N.  S.)  1021,  109  Pac.  521, 
holding  to  sustain  complaint  on  account  of  railroad's  obstruction  of 
street,  plaintiff  must  show  that  street  to  be  his  only  means  of  access; 
Hyde  v.  Minnesota  etc.  Ry.  Co.,  29  S.  D.  236,  40  L.  R.  A.  (N.  S.)  48, 
136  N.  W.  98,  holding  owner  of  property  cannot  complain  of  closing  of 
other  streets  than  those  on  which  his  property  abuts;  Louisville  etc. 
Terminal  Co.  v.  Tellyett,  114  Tenn.  395,  85  S.  W.  887,  authority  to  locate 
railroad  yards  did  not  authorize  company  to  impair  use  of  adjoining 
property;  Louisville  etc.  Terminal  Co.  v.  Jacobs,  109  Tenn.  741,  743,  72 
S.  W.  957,  958,  holding  where  charter  of  railroad  gives  it  authority 
to  acquire  property  for  terminals,  such  right  is  no  defense  to  action 
against  it  for  damages  from  nuisance  consisting  of  roundhouse  erected 
by  it ;  St.  Louis  etc.  Ry.  Co.  v.  Shaw,  99  Tex.  562,  122  Am.  St.  Rep.  663, 
6  L.  R.  A.  (N.  S.)  245,  92  S.  W.  31,  holding  sidetracks  necesdary  to 
railroad  depot  and  not  subject  to  injunction;  Rainey  v.  Red  River  etc. 
Ry.  Co.,  99  Tex.  285,  122  AiXL  St.  Rep.  622,  13  Ann.  Cas.  580,  3  L.  R.  A. 
(N.  S.)  690,  89  S.  W.  772,  holding  right  of  arbitrarily  selecting  ground 
for  right  of  way  does  not  extend  to  property  for  machine-shops ;  Missouri 
etc.  Ry.  Co.  v.  Mott,  98  Tex.  98,  81  S.  W.  288,  under  statute  giving  rail- 
road company  right  of  way,  it  had  no  authority  to  erect  cattle-pens 
thereon;  Missouri  etc.  Ry.  Co.  v.  Anderson,  36  Tex.  Civ.  132,  81  S.  W. 
788,  fact  that  business  of  maintaining  switchyard  is  lawful  does  not  give 
railroad  company  right  to  do  so  if  it  constitutes  a  nuisance;  Terrell  v. 
Chesapeake  etc.  Ry.  Co.,  110  Va.  345,  T  t6,  32  L.  R.  A.  (N.  S.)  371,  66 
S.  E.  57,  awarding  damages  against  railroad  for  nuisance  created  by 
cleaning  of  engines  in  roundhouse;  Hunter's  Admr.  v.  Chesapeake  etc. 
Ry.  Co.,  107  Va.  164, 17  L.  R.  A.  (N.  S.)  1124,  59  S.  E.  417,  holding  dam- 
ages on  account  of  loss  dae  to  removal  of  business  could  not  be  calcu- 
lated in  condemnation  damage;  Townsend  v.  Norfolk  Ry.  &  L.  Co.,  105 
Va.  46,  48,  4  L.  R.  A.  (N.  S.)  87,  52  S.  E.  977,  978,  authority  given 
electric  light  company  by  statute  does  not  authorize  it  to  so  use  its 
railroad  as  to  constitute  a  nuisance;  dissenting  opinion  in  City  of  Hick- 
ory V.  Southern  Ry.  Co.,  143  N.  C.  460,  55  S.  E.  843,  majority  holding 
permanent  injunction  against  construction  of  freight-sheds  could  be 
avoided  by  use  of  gates  and  employment  of  watchmen ;  Methodist  Epis- 
copal Church  V.  Pennsylvania  R.  R.  Co.,  48  N.  J.  Eq.  455,  22  Atl.  184, 
following  rule;  Adams  ▼.  Chicago  etc.  R.  Co.,  39  Minn.  291,  12  Am.  St. 
Rep.  649,  1  L.  R.  A.  495,  39  N.  W.  632,  Root  v.  Butte  etc.  Ry.  Co.,  20 
Mont.  358,  51  Pac.  156,  Lahr  v.  Metropolitan  etc.  R.  Co.,  104  N.  Y.  295, 
10  N,  E.  535,  Smith  v.  East  End  Street  R.  R.  Co.,  87  Tenn.  636, 11  S.  W. 
712,  and  Gainesville  etc.  Ry.  Co.  v.  Hall,  78  Tex.  173,  174,  22  Am.  St. 
Bep.  45,  9  L.  R.  A.  300,  14  S.  W.  260,  all  holding  company  liable  for  de- 
preeiation  of  property  caused  by  operating  trains;  Stanford  t.  San 
XJI— 5 
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Trancisco,  111  Cal.  204,  43  Pae.  607,  Bacon  v.  Boston,  154  Mass.  102,  28 
N.  E.  10,  and  Edmondson  v.  Moberly,  68  Mo.  526,  11  S.  W.  991,  city's 
power  to  construct  sewers  does  not  exempt  it  from  liability  for  nuisance ; 
Snell  V.  Buresh,  123  111.  157,  13  N.  E.  857,  plank-road  cannot  erect  toll- 
house so  as  to  obstruct  traffic;  Haggart  v.  Stehlin,  137  Ind.  55,  56,  22 
L.  B.  A.  586,  35  N.  E.  1001,  licensed  saloon  may  be  abated  as  nuisance ; 
Churchill  v.  Burlington  Water  Co.,  94  Iowa,  92,  62  N.  W.  647,  author- 
ization to  erect  waterworks  does  not  excuse  damaging  property  by  soot ; 
Blanc  v.  Murray,  36  La.  Ann.  165,  51  Am.  Rep.  9,  city  cannot  authorize 
erection  of  highly  inflammable  structure,  which  will  menace  adjoining 
property;  Larson  v.  Ring,  43  Minn.  90,  44  N.  W.  1079,  grant  of  power 
to  stretch  temporary  g^y  ropes  across  streets  does  not  exempt  from 
injury  caused  thereby;  Costigan  v.  Pennsylvania  R.  R.  Co.,  54  N.  J.  L. 
240,  23  Atl.  812,  holding  railroad  liable  for  injury  caused  by  water 
thrown  back  by  embankment ;  Ridge  v.  Pennsylvania  R.  Co.,  58  N.  J.  Eq. 
176,  43  Atl.  276,  grant  of  terminal  rights  does  not  comprehend  blocking 
street  by  tracks ;  Evans  v.  Chicago  etc.  R.  Co.,  86  Wis.  605,  39  Am.  St. 
Bep.  911,  57  N.  W.  356,  franchise  to  use  street,  gave  no  power  to  de- 
stroy value  as  street;  Cogswell  v.  New  York  etc.  R.  R.  Co.,  103  N.  Y. 
25,  8  N.  E.  543,  engine-house,  as  erected  on  lot  adjoining  dwelling,  was 
nuisance;  Garvey  v.  Long  Island  R.  R.  Co.,  159  N.  Y.  331,  70  Am.  St. 
Bep.  554,  54  N.  E.  59,  authority  to  erect  roundhouse  does  not  imply 
authority  to  maintain  offensive  turntable;  Frost  v.  Berkeley  Phosphate 
Co.,  42  S.  C.  413,  46  Am.  St.  Rep.  741,  26  L.  B.  A.  697,  20  S.  E.  284, 
similarly  as  to  grant  of  privilege  to  conduct  phosphate  factory ;  Mathews 
V.  St.  Louis  etc.  Ry.  Co.,  121  Mo.  319,  25  L.  B.  A.  169,  24  S.  W.  597, 
arguendo. 

Distinguished  in  Bunting  v.  Pennsylvania  R.  Co.,  203  Fed.  198,  121 
C.  C.  A.  399,  refusing  to  allow  damages  on  account  of  use  of  bituminous 
coal  in  engines ;  Albes  v.  Southern  Ry.  Co.,  173  Ala.  281„  55  South.  817, 
holding  property  owner  cannot  complain  of  closing  of  street  where 
property  does  not  abut  on  said  street;  Richards  v.  Washington  Terminal 
Co.,  37  App.  D.  C.  292,  refusing  to  allow  damages  for  injury  by  smoke 
to  property  owner  whose  property  did  not  abut  the  right  of  way ;  Austin 
V.  Augusta  Term.  Ry.  Co.,  108  Ga.  686,  690,  694,  34  S.  E.  858,  860,  861, 
holding  railroad  not  liable  to  owner  of  realty  for  diminution  in  market 
value  thereof,  resulting  from  noise  or  from  smoke  or  cinders  in  prose- 
cution of  company 's  lawful  business,  which  do  not  physically  affect  prop- 
erty itself,  but  merely  cause  personal  discomforts  to  occupants;  South 
Side  Realty  Co.  v.  St.  Louis  etc.  R.  Co.,  154  Mo.  App.  382,  134  S.  W. 
1039,.  refusing  to  hold  railroad  liable  for  flood  caused  by  unprecedented 
flow  of  water  which  was  unable  to  pass  under  bridge  it  had  constructed 
over  river;  Taylor  v.  Seaboard  Air  Line  Ry.  Co.,  145  N.  C.  405,  122 
Am.  St.  Bep.  455,  59  S.  E.  131,  and  Twenty-second  Corp.  etc.  v.  Oregon 
Short  Line  R.  Co.,  36  Utah,  249, 140  Am.  St.  Bep.  819,  23  L.  B.  A,  (N.  S.) 


67    BALTIMORE  R.  R.  CO.  v.  FIFTH  B.  CHURCH.    108  U.  S.  317-336 

860,  103  Pac.  247,  both  holding  use  of  railroad  will  not  be  enjoined  on 
account  of  interference  with  religious  services  in  near-by  church;  dis- 
senting opinion  in  Atlantic  Coast-Line  R.  Co.  v.  City  of  Goldsboro/  155 
N.  C.  370,  71  S.  E.  519,  majority  upholding  ordinance  limiting  hours 
within  which  railroad  could  shift  cars  about  yards;  O'Brien  v.  Balti- 
more Belt  R.  R.  Co.,  74  Md.  374,  13  L.  R.  A.  130,  22  Atl.  144,  holding 
authorized  tunneling  of  street  by  railway  is  not  taking  of  property; 
Sawyer  v.  Davis,  136  Mass.  242,  49  AoL  R^.  30,  construing  statute 
authorizing  ringing  of  bells  at  factories ;  Romer  v.  St.  Paul  etc.  Ry.  Co., 
75  Minn.  219,  77  N.  W.  827,  holding,  under  facts  car-bam  was  not 
nuisance;  Beseman  v.  Pennsylvania  R.  R.  Co.,  50  N.  J.  L.  241,  13  Atl. 
167,  holding  railway  not  liable  for  inconvenience  incident  to  careful 
operation. 

Street  railway  as  additional  servitude  upon  highway.  Note,  2  Ann. 
Gas.  537. 

Nuisance  caused  by  noise  arising  from  lawful  business.  Note,  4 
Ann.  Gas.  379. 

Effect  of  l^slative  authority  on  liability  for  private  nuisance. 
Note,  1  L.  B.  A.  (N.  8.)  50,  71,  75,  76,  77,  78,  89,  91,  95,  102,  106, 
116. 

Nonliability  for  damage  neceissarily  arising  from  exercise  of  powers 
granted  by  statute.    Note,  1  E.  R.  G.  666. 

Congress  may  authorize  railway  to  lay  tracks  in  streets  of  District  of 
Oolumbia,  and,  if  snch  power,  used  with  reasonable  care,  produces  only 
incidental  inconvenience,* it  is  not  nuisance. 

Approved  in  Georgia  R.  R.  Co.  v.  Maddox,  116  Ga.  78,  42  S.  E.  321, 
holding  injuries  and  inconvenience  to  persons  residing  near  railroad 
terminal  authorized  by  statute,  from  vibration  and  noises  of  trains  and 
smoke  and  cinders,  are  not  nuisances;  Anable  v.  Board  of  Commrs.  of 
Montgomery  County,  34  Ind.  App.  79,  107  Am.  St.  Bep.  173,  71  N.  E. 
274,  authority  to  erect  pesthouse  must  be  exercised  with  regard  to  rights 
of  private  land  owner;  Louisville  Ry.  Co.  v.  Foster,  108  Ky.  749,  57 
S.  W.  481,  determining  liability  of  street  railroad  for  damages  to  abutting 
owner  arising  from  construction  and  maintenance  of  turntable  in  street 
in  front  of  premises;  Gosset  v.  Southern  Ry.  Co.,  115  Tenn.  384,  89 
S.  W.  739,  legislative  authority  does  not  affect  claim  of  private  citizen 
for  nuisance  not  experienced  by  public;  Missouri  etc.  Ry.  Co.  v.  Ander- 
son, 36  Tex.  Civ.  131,  81  S.  W.  787,  authority  to  maintain  railroad  yards 
did  not  give  company  right  to  disregard  rights  of  others;  Townsend  v. 
Norfolk  Ry.  &  L.  Co.,  105  Va.  35,  4  L.  E.  A.  (N.  S.)  87,  52  S.  E.  974, 
holding  authority  granted  electric  company  did  not  give  it  right  to 
maintain  nuisance ;  Cumberland  Tel.  etc.  Co.  v.  United  Elec.  Ry.  Co.,  42 
Fed.  281,  12  L.  R.  A.  549,  in  suit  by  telephone  company  against  electric 
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railway  for  damage  caused  by  loss  of  electricity  from  wires;  Oarrett 
V.  Lake  Roland  Elevated  Ry.  Co.,  79  Md.  283,  24  L.  E.  A.  398,  29  Atl. 
832,  erection  of  supports  for  elevated  railway  in  street  is  not  taking  of 
property;  Durham  v.  Riclimond  etc.  R.  R.  Co.,  108  N.  C.  401,  13  S.  E.  1, 
arguendo. 

Iieglslatlve  authorizatioif  exempts  only  from  liability  to  suit  at  in- 
stance of  State;  it  cannot  affect  claim  of  individual  for  damages  for  special 
inconvenience  and  discomfort,  not  experienced  by  public  at  large. 

Approved  in  United  States  v.  Luce,  141  Fed.  418,  injunction  granted 
where  nauseating  odors  from  fish  factory  made  quarantine  station  un- 
healthy; United  States  v.  Luce,  141  Fed.  408,  existence  of  fish  factories 
causing  nauseating  odors  constitute  a  nuisance ;  Baltimore  etc.  R.  R.  Co. 
v.  Sattler,  100  Md.  329,  59  Atl.  658,  holding  property  owner  may  recover, 
from  railroad  company  damages  beyond  incidental  inconvenience  of  con- 
structing tunnel  and  operating  trains ;  Townsend  v.  Norfolk  Ry.  &  L.  Co.^ 
105  Va.  32,  4  L.  B.  A.  (N.  S.)  87,  52  S.  E.  973,  electric  light  company 
IS  not  liable  for  incidental  inconvenience  resulting  from  its  operation; 
Pennsylvania  R.  R.  Co.  v.  Angel,  41  N.  J.  Eq.  330,  66  Am.  Rep.  6,  7 
Atl.  434,  following  rule;  Bohan  v.  Port  Jervis  Gas  etc.  Co.,  122  N.  Y. 
27,  29,  9  L.  B.  A.  718,  25  N.  E.  248,  holding  gas  company  liable  to  indi- 
vidual for  nuisance  (but  see  dissenting  opinion  in  122  N.  Y.  35,  9  L.  B.  A. 
720,  25  N.  E.  251). 

Distinguished  in  Atchison  etc.  Ry.  Co.  v.  Armstrong,  71  Kan.  373,  80 
Pac.  980,  one  whose  residence  is  rendered  unhealthy  by  smoke  and  gas 
of  engines  cannot  recover  damages  unless  company  has  abused  its 
authority  in  operating  its  engines. 

Jjegalization  of  nuisances  injuriously  affecting  private   property. 
Note,  1  Ann.  Oaa.  626. 

Presumption  against  statutory  authority  to.  commit  nuisance.    Note, 

70  L.  B.  A.  591. 
Local  or  statutory  authority  as  justification  for  a  nuisance.    Note, 

16  £.  B.  0.  582,  583. 

Damages  for  nuisance  are  not  measured  alone  by  depreciation  of  prop- 
erty.   Jury  should  consider  personal  discomfort  resulting  therefrom,  which 
tends  to  destroy  use  of  property  for  owner's  purposes. 

Approved  in  Swift  v.  Broyles,  115  Ga.  887,  42  S.  E.  278,  holding  in 
fixing  damages  allowed  to  owner  of  dwelling  which  he  occupies  as  home, 
for  compensation  for  annoyance  occasioned  by  nuisance,  proof  of  de- 
preciation in  rental  value  is  proper;  Weston  Paper  Co.  v.  Pope,  155  Ind. 
403,  57  N.  E.  721,  holding  in  action  for  damages  for  polluting  stream 
by  discharge  of  waste,  causing  vile  and  obnoxious  odor  on  plaintiff's 
premises  on  same  stream,  damages  may  be  allowed  for  inconvenience 
and  discomfort  thereby  caused;  Cleveland  etc.  R.  R.  Co.  v.  King,  23 
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Ind.  App,  581,  56  N.  E.  878,  holding  where  only  specific  injury  shown 
to  property  by  nuisance  was  pollution  of  well,  but  its  value  not  given, 
and  nuisance  had  continued  twelve  months,  and  rental  value  had  de- 
preciated five  dollars  per  nionth,  nuisance  not  being  permanent,  plain- 
tiff could  only  recover  to  time  of  suit;  Bennett  v.  Marion,  119  Iowa,  477, 
23  N.  W.  560,  holding  where  city  sewer  discharged  sewage  into  pool 
from  whence  polluted  water  was  discharged  into  creek,  and  thence  across 
plaintiff's  farm,  nuisance  being  continuing  one,  plaintiff  could  recover 
all  damages  within  statutory  period  of  limitation  not  theretofore  recov- 
ered by  him  in  prior  suits,  notwithstanding  original  cause  of  action  for 
establishment  of  nuisance  barred;  Daniel  v.  Ft.  Worth  etc.  Ry.  Co.,  96 
Tex.  329,  72  S.  W.  579,  holding  in  one  action  one  may  recover  damages 
for  discomfort  of  himself  and  family  in  use  of  home  owing  to  erection 
and  use  of  neighboring  coal  hoist,  and  also  damages  for  depreciation 
in  value  of  property ;  Virginian  Ry.  Co.  v.  London,  114  Va.  346,  76  S.  E. 
308,  applying  in  action  for  damages  caused  to  residence  owner  by  rail- 
road roundhouse;  New  York  Elevated  R.  R.  Co.  v.  Fifth  Nat.  Bank, 
136  U.  S.  443,  84  L.  Ed.  235,  10  Sup.  Ct.  745  (affirming  24  Blatchf.  92, 
28  Fed.  233),  in  suit  against  elevator  railway  for  cutting  off  plaintiff's 
light;  Davis  v.  East  Tennessee  Ry.  Co.,  87  Ga.  612, 13  S.  E.  669,  obstruc- 
tion of  entrance  to  property  is  element;  Omaha  etc.  R.  Co.  v.  Janecek, 
30  Neb.  279,  27  Am.  St.  Rep.  401,  46  N.  W.  479,  in  juries,  resulting  from 
smoke,  soot  and  cinders  are  elements  of  damages. 

Whether  benefits  from  nuisance  may  be  set  off  against  damages. 
Note,  45  L.  R.  A.  (N.  S.)  774. 

Liability  of  officers  for  permitting  or  failing  to  abate  nuisance. 
Note,  16  E.  R.  C.  626. 

Miscellaneous.  Cited  in  Stewart  v.  Wright,  147  Fed.  328,  77  C.  C.  A. 
499,  banking  corporation  liable  for  permitting  confidence  man  to  have 
facilities  for  swindling  his  victims;  New  York  Life  Ins.  Co.  v.  Savage, 
68  Fed.  341,  7  C.  C.  A.  260,  erroneously. 

108  TJ.  &  336-4)41,  27  L.  Ed.  746,  2  Sap.  Ct.  682,  UNITBD  STATES  ▼. 
AMBROSE. 

Under  section  5392,  Bev.  Stats.,  written  statement  and  oath  together 
eonstitnte  declaration  or  certificate  of  statute,  for  falsity  of  which  party  is 
chargeable  with  perjury. 

Approved  in  United  States  v.  Lamson,  165  Fed.  81,  holding  false  oath 
in  return  made  by  oleomargarine  dealer  is  not  perjury  under  Federal 
statutes;  United  States  v.  Hardison,  135  Fed.  423,  perjury  committed 
where  clerk  of  Circuit  Court  makes  false  statements  in  his  returns  for 
services  rendered. 
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fiupreme  Court  will  consider  only  qnestlonB  certified  In  case  coming  up 
on  certificate  of  division. 

Approved  in  Union  Bank  of  Chicago  v.  Kansas  City  Bank,  136  U.  S. 
229,  34  L4  Ed.  S43,  10  Sup.  Ct.  1015,  refusing  to  consider  appeal  accom- 
panying certificate,  where  jurisdictional  amount  insufficient. 

108  V,  S.  842-S62,  27  L.  Ed.  747,  2  Sap.  Ot.  746,  THE  TOBNADO. 

Wbere  vessel,  before  breaking  ground  for  voyage,  is  so  injured  by  fire 
that  cost  of  repairs  would  exceed  her  value,  contract  of  affreightment  is 
dissolved,  and  shipper  is  not  liable  for  freight  nor  for  expenses  of  vessel 
in  stowing. 

Approved  in  Mitsui  v.  St.  Paul  Fire  etc.  Ins.  Co.,  202  Fed.  29,  120 
C.  C.  A.  280,  holding  one  shipping  goods  from  Oklahoma  to  Japan  cannot 
be  held  liable  for  inland  freight,  where  ship  is  stranded  after  leaving 
coast;  Vancouver  Nat.  Bank  v.  Law  Union  etc.  Ins.  Co.,  153  Fed.  449, 
holding  insurance  policy  void  where  one  purporting  to  be  true  owner 
had  parted  with  equitable  title;  Hawkes  v.  Kehoe,  193  Mass.  424,  9  Ann. 
Oag.  1053,  10  L.  B.  A.  (N.  8.)  125,  79  N.  E.  767,  holding  burning  of 
house  canceled  contract  to  convey;  Fumess,  Withy  &  Co.  v.  Randall, 
124  Md.  108,  91  Atl.  799,  holding  owner  of  vessel  cannot  be  held  to 
contract  to  convey  where  vessel  is  lost  at  sea. 

Impossibility  as  excuse  for  nonperformance  of  contract.    Note,  6 
E.  B.  C.  613. 

"Wbere  charter-party  contains  no  provision  for  payment  of  fteight  pro 
rata  itineris,  but  only  for  payment  on  delivery  at  destination,  freight  is 
not  earned  until  that  time. 

Approved  in  Schooner  Arthur  B.,  1  Alaska,  405,  where  vessel  wholly 
failed  to  make  voyage  passengers  may  recover  passage  money;  China 
Mut.  Ins.  Co.  V.  Force,  142  N,  Y.  100,  40  Am.  St.  Bop,  683,  36  N.  E.  877, 
where  vessel  abandoned. 

« 

Claim  to  freight  money  cannot  arise  until  vessel  has  broken  ground  for 
voyage. 

Approved  in  The  Norman  Prince,  185  Fed.  172,  holding  vessel  liable 
for  conversion  of  lumber  where  same  was  taken  on  board  without  right- 
ful authority;  The  Eugene  Vesta,  28  Fed.  764,  cargo  is  not  liable  for 
services  to  vessel  before  voyage  commenced. 

Contracts  whose  performance  depends  on  continued  existence  of  given 
person  or  thing  imply  condition  that  impossibility  of  performance  arisln£: 
from  perishing  of  the  person  or, thing  shall  excuse  performance. 

Approved  in  Waite  v.  CNeil,  72  Fed.  369,  holding  overflowing  of 
land  did  not  terminate  lease ;  Clarksville  Land  Co.  v.  Harriman,  68  N.  H. 
375,  44  Atl.  528,  holding  delivery  of  logs  excused  by  failure  of  stream; 
Eliot  Nat.  Bank  v.  Beal,  141  Mass.  570,  6  N.  E.  745,  arguendo. 
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Distinguished  in  Cutcliff  v.  McAnally,  88  Ala.  512,  7  South.  333,  hold- 
ing contractor  not  discharged  by  accidental  destruction  of  house  while 
building. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  B.  A.  37S. 

Miscellaneous.  Cited  in  The  Director,  13  Sawy.  183,  34  Fed.  64,  on 
point  that  charter  implies  warranty  of  seaworthiness.. 

108  V,  8.  S52-360,  27  L.  Ed.  751»  2  Sup.  Ct.  754,  THE  COimEMABA, 

Saving  sbip  from  imminent  danger  of  destruction  by  fire  is  salvage 
Bttvioe. 

Approved  in  Spreckels  v.  The  Kenilworth,  14  Sawy.  386,  41  Fed.  525, 
The  Rio  Grande,  22  Fed.  917,  920,  The  Oregon,  27  Fed.  872,  and  Gibson 
V.  The  Alice  Clark,  39  Fed.  623,  all  following  rule ;  Gilchrist  Transp.  Co. 
T.  110,000  Bushels  No.  1  Northern  Wheat,  120  Fed.  435,  holding  fact 
that  owners  of  salved  ship  were  owners  of  salving  ship  does  not  preclude 
them  from  recovering  salvage  from  cargo,  where  peril  which  rendered 
service  necessary  did  not  arise  from  any  breach  of  contract  of  carriage; 
The  Josephus,  116  Fed.  125,  holding  where  tug  towing  barges,  owing  to 
rough  weather  left  them  anchored  in  outer  harbor  and  proceeded  to 
dock  to  notify  owners  and  remained  there  with  steam  up,  and  about 
midnight  one  of  barges  caught  fire  and  tug  proceeded  to  rescue  and  extin- 
guished fire,  its  services  were  salvage  services. 

Extinguishing  fire  on  vessel  as  salvage  service.    Note,  17  Ann.  Gas. 
911,  913. 

Right  to  claim  for  salvage.    Note,  24  £.  R.  0.  526. 

Danger  being  real  and  imminent,  it  is  not  necessary,  to  make  out 
salvage  service,  that  escape  by  other  means  should  be  impossible. 

Approved  in  The  Spokane,  67  Fed.  256,  following  rule. 

Nature  of  service  is  not  affected  by  fact  that  salvors  incurred  no 
aeilons  risk,  although  such  fact  may  be  considered  in  estimating  merit  and 
amount  of  reward. 

Approved  in  The  Henry  Maurer,  215  Fed.  241,  holding  ti^  towing 
vessel,  disabled  in  fair  weather  on  account  of  broken  propeller,  was 
entitled  to  sixty  dollars  only;  The  Comet,  205  Fed.  992,  993,  holding 
fishermen  employed  on  disabled  schooner  were  not  entitled  to  salvage 
services  in  going  ashore  for  assistance ;  The  Western  Star,  157  Fed.  492, 
allowing  salvage  of  five  thousand  dollars  on  account  of  extricating  ves- 
sel stranded  on  Lake  Superior. 

Contract  of  towage  does  not  include  rendering  of  any  salvage  service 
by  potting  out  ftres  or  otherwise. 

Approved  in  The  Dumper  No.  8, 129  Fed.  99,  63  C.  C.  A.  600,  holding 
eontraet  by  owner  of  tugs  to  tow  dumpers  to  sea  did  not  prevent  mas-> 
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ter  and  crew  of  one  tug  from  claiming  salvage  for  rescuing  dumper  that 
broke  away  from  one  of  the  other  tugs. 

Passenger  on  towboat^  assisting  oflloers  and  crew  in  ertingnlshing  fire 
on  tow,  is  entitled  to  share  in  salvage  awarded. 

Approved  in  The  Alaska,  23  Fed.  605,  and  De  Leon  v.  Leitch,  65  Fed. 
1004,  awarding  to  passenger  on  saving  vessel;  The  Nebraska,  75  Fed. 
601,  21  C.  C.  A.  448,  arguendo. 

Distinguished  in  dissenting  opinion  in  Workmen  v.  Mayor  etc.  of 
New  York,  179  U.  S.  588,  45  L.  Ed.  331,  21  Sup.  Ct.  226,  majority  hold- 
ing city  liable  by  maritime  law  for  negligence  of  servants  in  charge  of 
fireboat  while  hastening  to  put  out  fire,'  in  consequence  of  which  boat 
collides  with  and  injures  another  vessel. 

Under  Act  of  Febmary  16,  1875,  chapter  77,  decree  of  salvage  by  Cir- 
cuit Court  cannot  be  altered  because  amount  is  excessive,  unless  it  is  i|o 
excessive  as  to  be  unwarranted  by  rules  of  law  applicable. 

Approved  in  Fountain  v.  Sawyer,  176  Fed.  92,  99  C.  C.  A.  612 ,  Hume 
V.  J.  D.  SpreckeJs  &  Bros.  Co.,  115  Fed.  57,  52  C.  C.  A.  645,  and  The 
Trefusis,  98  Fed..  315,  all  reaffirming  rule;  The  New  Camelia,  105  Fed. 
640,  44  C.  C.  A.  642,  holding  five  per  cent  of  value  of  vessel  excessive 
as  salvage,  where  steamer  broke  shaft  in  lake  in  smooth  water  and 
towing  to  port  only  took  about  two  hours;  The  Boyne,  98  Fed.  448, 
determining  amount  of  salvage  for  rescuing  ships  from  burning  wharf. 

The  following  are  instances  where  court  refused  to  disturb  allow- 
ances :  The  Tornado,  109  U.  S.  115,  27  L.  Ed.  876,  3  Sup.  Ct.  81,  Irvine 
V.  The  Hesper,  122  U.  S.  265,  30  L.  Ed.  1178,  7  Sup.  Ct.  1181,  The  Ex- 
celsior, 123  U.  S.  51,  31  L.  Ed.  79,  8  Sup.  Ct.  38,  Scott  v.  The  City  of 
Worcester,  45  Fed.  121,  The  Akaba,  54  Fed.  199,  4  C.  C.  A.  281,  The 
Elmbank,  62  Fed.  318,  and  The  R.  R.  Rhodes  v.  Fay,  82  Fed.  753,  27 
C.  C.  A.  258.  In  the  following  the  allowances  were  held  excessive:  The 
Bay  of  Naples,  48  Fed.  738,  1  C.  C.  A.  81,  and  Ulster  Steamship  Co.  v. 
Cape  Fear  Towing  etc.  Co.,  94  Fed.  219,  36  C.  C.  A.  201. 

Amount  of  recovery  for  salvage.    Note,  24  E.  B.  C.  673,  575. 

Under  Act  of  February  16,  1875,  chapter  77,  Supreme  Court  may  revise 
admiralty  decrees  only  for  errors  of  law. 

Approved  in  Watts  v.  Camors,  115  U.  S.  363,  29  L.  Ed.  409,  6  Sup.  Ct. 
95,  The  Gazelle  and  Cargo,  128  U.  S.  484,  82  L.  Ed.  499,  9  Sup.  Ct.  141, 
and  Tlie  E.  A.  Packer,  140  U.  S.  363,  36  L.  Ed.  456,  11  Sup.  Ct.  795,  all 
foUowinor  rule;  Victfc  American  Fuel  Co.  v.  Tomljanovich,  232  Fed. 
666,  holding  where  no  request  was  made  in  lower  court  for    directed 
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verdict,  appeHate  court  will  not  review  question  as  to  whether  evidence 
supported  judgment;  Munson  S.  S.  line  v.  Miramar  S.  S.  Co.,  167  Fed. 
962,  965,  93  C.  C.  A.  360,  holding  Circuit  Court  of  Appeals  may  try  case 
de  novo  and  render  decree  more  favorable  to  respondents. 

Review  of  salvage  award.    Note,  20  Ann.  Gas.  561. 

108  IT.  S.  861-867,  27  L.  Ed.  754,  2  Sap.  Ct.  772,  ADBIATIO  FIRE  INS.  OO. 
V.  TBEADWEUfc 

Agreement  among  several  Immrance  companies  to  employ  connsel,  and 
unite  in  defending  certain  actions,  expenses  to  be  borne  by  each  pro  rata, 
does  not  render  them  Jointly  liable  to  counsel  employed. 

Approved  in  Iowa  Lillooet  Gold  Min.  Co.  v.  Bliss,  144  Fed.  453,  under 
Code  Iowa  1897,  §  3462,  relating  to  parties,  different  parties  liable  on 
different  causes  of  action  could  not  be  joined  as  defendants  in  one 
action;  Servant  v.  McCampbell,  46  Colo.  301,  104  Pac.  397,  holding  one 
authorized  to  sell  stock  is  not  authorized  to  contract  for  commission; 
Chicago  etc.  Ry.  Co.  v.  New  York  etc.  R.  Co.,  24  Fed.  517,  construing 
agreement  by  several  railroads  to  make  good  deficiencies  in  another's 
earnings. 

Fixing  extent  of  liability  of  several  obligors  to  agreement  as  mak- 
ing it  joint  and  several,  or  severaL  Note,  Ik  B.  A,  1915B,  231» 
232. 

108  U.  S.  368-378,  27  Ik  Ed.  756,  2  Sup.  Ot.  780,  SOBUGOS  ▼.  MEMPHIS 
ETC.  B.  B  OO. 

Tenant  in  possession*  in  wbose  favor  decree  establlsldng  lien  is  ren- 
dered, is  to  be  treated  as  mortgagee  in  possession,  and  is  accountable  for 
such  net  rents  and  profits  as  slie  could,  witb  reasonable  diligence,  liave 
received. 

Approved  in  Murdock  v.  Clarke,  3  Cal.  Unrep.  274,  24  Pac.  275,  hold- 
ing granting  of  possession  of  land  to  mortgagee  does  not  pass  legal 
title;  Whitley  v.  Bamett,  151  Iowa,  489,  131  N.  W.  705,  holding  mort- 
gagee in  possession  cannot  charge  for  repairs  unnecessary  to  save  prop- 
erty from  loss;  Sunter  v.  Sunter,  190  Mass.  458,  77  N.  £.  499,  where 
beneficiaries  are  required  to  come  into  equity  for  their  estate,  they  are 
entitled  to  an  accounting  for  time  it  was  wrongfully  withheld;  Emil 
Kiewert  Co.  v.  Juneau,  78  Fed.  711,  24  C.  C.  A.  294,  holding  only  rea- 
sonable diligence  required;  Murdock  v.  Clarke,  90  Cal.  440,  27  Pac.  279, 
and  Froud  v.  Merritt  Bros.,  99  Iowa,  413,  68  N.  W.  729,  holding  mort- 
gagee in  possession  accountable  for  rents ;  Franklin  Land  etc.  Co.  v.  Card, 
84  Me.  534,  24  Atl.  961,  holding  tenant  retaining  possession  after  term 
accountable  for  profits ;  Waterman  v.  Mackenzie,  138  U.  S.  259,  84  L.  Ed* 
927,  11  Sup.  Ct.  336,  arguendo. 
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Distinguished  in  Mashassuck  Encampment  v.  Arnold,  25  R.  I.  68,  54 
Atl.  772,  holding  where  lease  provided  that  lessee  should  remain  in 
possession  after  term  until  appraisement  of  buildings  was  made,  he 
was  entitled  to  rent  from  his  subtenants  up  to  same  time. 

Effect  of  attornment  clause  in  mortgage  deed.    Note,  3  E.  R.  0. 
672. 

Liability  to  account  of  mortgagee  entering  into  possession,  for  re- 
ceipt of  rents  and  profits.    Note,  18  E.  B.  0.  432. 

When  it  is  proper  to  appoint  a  receiver.    Note,  72  Am.  St.  Bep. 
41. 

108  V.  8.  370-^88,  27  L.  Ed.  760,  2  Sup.  Ct.  765,  BOESE  ▼.  KINO. 

Under  act  of  1867,  assignment  for  benefit  of  creditors  under  State  law 
constituted  act  of  bankruptcy,  for  wbicht  upon  proper  proceedings,  debtor 
could  be  declared  bankrupt,  and  property  taken  from  assignee  for  adminis- 
tration. 

Approved  in  In  re  Farrell,  176  Fed.  509,  512,  100  C.  C.  A.  63,  holding 
assignee  could  not  be  compelled  to  deliver  assets  to  trustee  where  delay 
of  six  mgnths  occurred  between  assignment  and  bankruptcy  proceed- 
ing; Johnson  v.  Crawford  &  Gothers,  154  Fed.  765,  holding  Bankruptcy 
Act  did  not  operate  to  nullify  Pennsylvania  statute  giving  right  of 
arrest  of  debtor;  Downer  v.  Porter,  116  Ky.  427,  76  S.  W.  136,  State 
courts  may  enforce  State  statute  regidating  what  property  shall  vest 
in  assignee  under  deed  of  assignment;  Patty-Joiner  &  Eubank  Co.  v. 
Cummins,  93  Tex.  602,  57  S.  W.  567,  holding  though  general  assignment 
under  State  law  was  made  for  benefit  of  such  creditors  only  as  released 
assignor  from  further  liability,  it  was  not  invalid  as  transfer  of  proj)- 
erty,  except  on  proceedings  against  assignor  under  bankruptcy  law, 
and  nonaccepting  creditor  could  not  subject  to  his  garnishment  proceeds 
of  property  in  assignee 's  hands ;  West  Co.  v.  Lea,  174  U.  S.  595,  43  L.  Ed. 
1098,  19  Sup.  Ct.  838,  In  re  Curtis,  91  Fed.  740,  741,  and  Armour  Pack- 
ing Co.  V.  Brown,  76  Minn.  467,  79  N.  W.  522,  setting  aside  assignment; 
In  re  Guttwillig,  90  Fed.  479,  holding  assignment  voidable  by  trustee 
in  bankruptcy;  Lea  v.  George  M.  West  Co.,  91  Fed.  238,  enjoining  re- 
ceiver appointed  by  State  court;  In  re  Sievers,  91  Fed.  368,  Sustaining 
voluntary  assignment;  Davis  v.  Bohle,  92  Fed.  326,  34  C.  C.  A.  372, 
holding  Federal  court  may  enjoin  voluntary  assifrnee;  Castleberg  v. 
Wheeler,  68  Md.  280,  12  Atl.  7,  and  Riley  v.  Carter,  76  Md.  607,  35  Am. 
St.  Rep.  456,  19  L.  R.  A.  498,  25  Atl.  672,  arguendo. 

Distin^ishcd  in  Akers  v.  Rowan,  33  S.  C.  476,  10  L.  R.  A.  716,  12 
S.  E.  173,  holdino:  State  assignment  law  was  not  bankrupt  law. 

Assignment  for  benefit  of  creditors  under  State  law,  which  has  been 
suspended  by  national  bankrupt  law,  is  good  as  between  parties  thereto, 
although  it  would  not  be  as  against  creditors  objecting. 


75  BOESE  V.  KtNQ.  108  U.  S.  379-388 

Approved  in  Castleberg  v.  Wheeler,  68  Md.  281,  12  Atl.  8,  following 
rule;  Randolph  v.  Scruggs,  190  U.  S.  536,  47  L.  Ed.  1170,  23  Sup.  Ct. 
711,  holding  charge  for  preparation  of  general  assignment  which  is 
avoided  by  adjudication  in  bankruptcy  against  assignor  on  petition  filed 
within  four  months  after  making  assignment  may  be  proved  as  unse- 
enred  claim;  In  re  Bridge,  230  Fed.  185,  187,  holding  delay  of  twenty 
months  after  assignment  in  declaring  assignee  bankrupt  was  too  long 
to  avoid  acts  of  assignee;  In  re  Storck  Lumber  Co.,  114  Fed.  361,  hold- 
ing where  sole  stockholder  filed  bill  in  State  court  alleging  its  insolvency 
and  praying  its  dissolution  under  State  statute  which  was  decreed,  and 
thereafter  creditors  filed  petition  in  bankruptcy,  such  petition  will  not 
be  quashed,  as  bankruptcy  laws  superseded  State  insolvency  laws^; 
Ketcham  v.  McNamara,  72  Conn.  712,  46  Atl.  148,  holding  insolvency 
trustee  appointed  by  probate  court  in  voluntary  proceedings  begun  after 
passage  of  Bankruptcy  Act  cannot  set  aside  insolvent's  conveyance  as 
fraudulent,  though  no  action  under  Bankruptcy  Act  taken  either  by 
bankrupt  or  creditors ;  Lyon  v.  Russell,  41  App.  D.  C.  559,  holding  Bank- 
ruptcy Act  does  not  withdraw  State's  jurisdiction  to  dissolve  insolvent 
corporation;  Grunsfeld  Bros.  v.  Brownell,  12  N.  M.  199,  76  Pac.  311/ 
act  1889,  preventing  preferences  by  insolvent  debtors,  not  suspended 
by  Bankruptcy  Act;  Pelton  v.  Sheridan,  74  Or.  181,  144  Pac.  411,  hold- 
ing lien  of  attachment  good  even  though  no  judgment  taken  until  after 
adjudication  in  bankruptcy;  dissenting  opinion  in  Jacobs  v.  E.  Bement's 
Sons,  161  Mich.  425,  126  N.  W.  1047,  majority  refusing  to  allow  suit 
by  creditor  against  corporation  in  charge  of  receiver. 
.  Distinguished  in  Haijek  v.  Luck,  96  Tex.  519,  74  S.  W.  305,  holding 
one  who  accepted  and  received  one-third  of  amount  of  his  claim  under 
assignment  good  at  common  law,  though  exacting  release,  where  no 
proceedings  were  had  under  Bankruptcy  Act,  thereby  discharges  debtor 
from  further  liability. 

Assignment  for  benefit  of  creditors,  made  without  intent  to  binder, 
delay  or  defraud  creditors,  is,  except  as  against  proceedingB  under  Bank- 
ruptcy Act,  valid  for  purpose  of  securing  equal  distrllmtion  of  estate. 

Approved  in  In  re  Chase,  124  Fed.  759,  59  C.  C.  A.  629,  holding 
assignee  under  assignment  for  creditors  may  recover  for  disbursements 
and  services  made  for  benefit  of  estate  prior  to  filing  petition  in  bank- 
ruptcy; Harbaugh  v.  Costello,  184  111.  116,  75  Am.  St.  Rep.  150,  56  N.  E. 
365,  holding  County  Court  had  no  jurisdiction  to  entertain  petition 
under  State  voluntary  assignment  law  after  July  1,  1898,  and  order 
requiring  constable  to  give  up  property  levied  on  to  assignee  of  insolvent 
debtor  on  petition  filed  after  that  date  was  invalid;  Patty-Joiner  & 
Eubank  Co.  v.  Cummins,  93  Tex.  603,  57  S.  W.  568,  holding  nonaccept- 
ing  creditor  cannot  garnishee  proceeds  of  property  in  hands  of  as- 
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signec  under  general  State  assignment  for  benefit  of  such  creditors  only 
as  released  assignor  from  further  liability;  Binder  v.  McDonald,  106 
Wis.  337,  339,  82  N.  W.  157,  158,  holding  Rev.  Stats.,  Misc.,  §  1694a, 
providing  that  voluntary  assignment  within  ten  days  after  attachment 
shall  dissolve  attachment,  was  not  superseded  by  bankruptcy  law  so 
long  as  no  bankruptcy  proceedings  actually  instituted;  State  v.  Superior 
Court,  20  Wash.  549,  45  L.  B.  A.  182,  56  Pac.  36,  sustaining  appointment 
of  receiver. 

Relation  of  bankrupt  law  to  insolvent  proceedings  under  State  laws. 
Note,  45  L.  B.  A.  177,  190. 

Assignment  for  creditors — ^Provision  for  release.    Note,  50  L.  R.  A. 
(N.  S.)  726. 

.  Miscellaneous.    Cited  in  Shaw,  Appellant,  81  Me.  230, 16  Atl.  669,  not 
in  point. 

108  IT.  8.  389-400,  27  L.  Ed.  769,  2  Sap.  Ct  789,  WABBEN  ▼.  KING, 

The  only  right  of  preferred  stockholders,  superior  to  that  of  common 
stockholders,  is  to  receive  dividends  out  of  net  profits,  before  holders  of 
common  stock. 

Approved  in  National  Electric  Signaling  Co.  v.  Fessenden,  207  Fed. 
921,  125  C.  C.  A.  363,  holding  where  creditor  of  corporation  took  pre- 
ferred stock  in  satisfaction  of  his  claim,  he  became  a  stockholder; 
Spencer  v.  Smith,  201  Fed.  653,  654,  120  C.  C.  A.  75,  reversing  decree 
which  held  owners  of  preferred  stock  to  be  preferred  creditors  in  dis- 
tribution of  assets;  Hackett  v.  Northern  Pac.  Ry.  Co.,  140  Fed.  717, 
rights  of  preferred  stockholder  must  be  determined  by  intendments  of 
stock  certificate;  Wilson  v.  Parvin,  119  Fed.  658,  662,  56  C.  C.  A.  268, 
holding  Tennessee  building  association  could  issue  prepaid  shares  beaming 
fixed  dividends  payable  out  of  profits,  but  holders  of  such  shares  not  en- 
titled to  interest  on  shares  after  association  has  become  insolvent  and 
ceased  to  make  profits;  Fryer  v.  Wiedemann,  148  Ky.  384,  89  L.  B.  A. 
(N.  S.)  1011,  146  S.  W.  755,  holding  director  loaning  money  to  cor- 
poration in  good  faith  is  entitled  as  creditor  to  priority  over  preferred 
stockholders;  Boston  Safe  Deposit  etc.  Co.  v.  Adams,  219  Mass.  178, 
306  N.  E.  591,  holding  dividend  paid  out  of  accumulated  surplus  was 
not  such  "stock  dividend"  as  would  defeat  rights  of  life  tenant; 
Weaver  Power  Co.  v.  Elk  Mountain  Mill  Co.,  154  N.  C.  77,  78,  69  S.  E. 
748,  refusing  to  decree  certificate  of  preferred  stock  a  debt  against  in- 
solvent corporation;  Lloyd  v.  Pennsylvania  Elec.  Vehicle  Co.,  75  N.  J. 
Eq.  269,  138  Am.  St.  Bep.  557,  20  Ann.  Gas.  119,  21  L.  B.  A.  (N.  S.) 
228,  72  Atl.  19,  holding  preference  does  not  extend  to  payment  of  shares 
on  dissolution;  New  York  etc.  Ry.  Co.  v.  Nickals,  119  U.  S.  308,  30 
L.  Ed.  868,  7  Sup.  Ct.  215,  holding  preferred  stockholders  not  entitled 
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to  dividend  out  of  profits  for  particular  year  unless  declared  by  di- 
rectors; Davenport  v.  Lines,  72  Conn.  118,  44  Atl.  21,  holding  existence 
of  profits  necessary  to  declaration  of  dividend;  Hazeltine  v.  Belfast  ete. 
R.  R.  Co.,  79  Me.  418,  1  Am.  St.  Rep.  S35,  10  Atl.  331,  holding  man- 
damus may  issue  to  compel  directors  to  declare  dividends,  if  there  are 
net  profits. 

Preferred  stocUiolden  have  no  claim  on  coiporate  property  miperlor 
to  that  of  creditors  under  sulwequently  contracted  debts;  they  can  claim 
priority  only  over  holders  of  common  stock. 

Approved  in  Ellsworth  v.  Lyons,  181  Fed.  58,  59,  104  C.  C.  A.  1, 
refusing  to  allow  insolvent  corporation  to  turn  insurance  policy  over 
to  preferred  stockholders;  Guaranty  Trust  etc.  Co.  ▼.  Galveston  etc 
R.  R.  Co.,  107  Ted.  318,  46  C.  C.  A.  305,  holding  contract  between  cor- 
poration and  stockholder  by  which  latter  is  to  receive  par  value  or  auy 
part  of  his  stock  before  all  corporate  debts  are  paid  is  contrary  to  public 
policy  and  void;  Scott  v.  Baltimore  etc.  .R.  R.  Co.,  93  Md.  498,  49 
Atl.  328,  holding  preferred  stock  not  cumulative  and  not  entitled  to 
share  in  net  profits  after  distribution  of  its  preferred  percentage; 
Black  V.  Hobart  Trust  Co.,  64  N.  J.  Eq.  424,  53  Atl.  829,  holdinc?  undef 
Pub.  Laws  1901,  p.  245,  holders  of  preferred  stock,  paying  cumulative 
dividends  under  statute,  precluded  on  company's  insolvency  from  en- 
forcing mortgage  security  to  detriment  »of  general  creditors ;  Mercantile 
Trust  Co.  V.  Baltimore  ete.  R.  Co.,  82  Ted.  370,  Heller  v.  National 
Marine  Bank,  89  Md.  610,  613,  45  L.  B.  A.  441,  442,  43  Atl.  801,  802, 
and  Emerson  v.  New  York  etc.  R.  R.  Co.,  14  R.  I.  558,  all  following 
rule;  Hamlin  v.  Toledo  etc.  R.  Co.,  78  Fed.  670,  671,  672,  36  L.  R.  A. 
830,  831,  24  C.  C.  A.  271,  asserting  power  of  corporation  to  issue  pre- 
ferred stock. 

Corporate  dividends  and  rights  and  remedies  of  stockholders  with 
respect  thereto.    Note,  99  Am.  Dec.  762,  768. 

Preference  of  preferred  stockholders  in  distribution  of  assets  of 
corporation.    Note,  20  Ann.  Oas.  122. 

Preferred,  gpiaranteed  and  interest-bearing  stock.    Note,  27  L.  R.  A. 
142. 

Ket  earnings,  out  of  which  dividends  are  to  be  paid,  are  what  is  left 
after  paying  current  expenses  and  interest  on  debt,  and  everything  else 
whidi  stockholders,  preferred  and  common,  are  liable  to  pay. 

Approved  in  Inscho  v.  Mid-Continent  Dev.  Co.,  94  Kan.  588,  399,  146 
Pac.  1020,  1024,  holding  where  amount  in  treasury  was  necessary  to  pay 
debts,  there  was  no  surplus;  Warren  v.  Queen  &  Co.,  240  Pa.  160,  87 
Atl.  597,  holding  agreement  to  pay  dividends  on  preferred  stock  out 
of  capital  stock  in  absence  of  profits  was  void;  Southern  Pac.  Co.  v. 
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Board  of  Railroad  Cominrs.,  78  Fed.  266,  holding  cost  of  erecting  depot 
chargeable  ag^nst  earnings. 

Judgments  against    trastees — Conclnsiveness    against  beneficiaries. 
Note,  7S  Am.  St.  Bep.  2S0,  232. 

Miscellaneons.  Cited  in  Board  of  Highway  Commrs.  v.  City  of 
Bloomington,  253  HI.  175,  Ann.  Gas.  1913A,  471,  97  N.  E.  285,  upholding 
judgment  obtained  by  Board  of  Commissioners  on  account  of  road  tax 
improperly  paid  to  city. 

108  TJ.  8.  401-117,  27  L.  Ed.  764,  2  Sup.  Ot  894,  DEVOE  MFO.  00.,  FETI- 
TIONEB. 

District  Court  of  Kew  Jersey  acquires  jurisdiction  of  suit  in  personam 
in  admiralty  against  New  York  corporation,  by  seizure  of  vessel  belonging 
to  such  corporation  on  New  Jersey  side  of  Kill  van  KuU. 

Approved  in  Pouppirt  v.  Elder  Dempster  Shipping,  122  Fed.  988, 
holding  admiralty  court  has  jurisdiction  of  action  in  personam  against 
owner  of  foreign  ship  to  recover  for  injuries  sustained  by  American 
passenger  on  high  seas ;  Ex  parte  Pennsylvania,  109  U.  S.  176,  27  L.  Ed. 
895,  3  Sup.  Ct.  84,  holding  court  seizing  vessel  within  jurisdiction  may 
adjudicate  claims  of  pilot;  In  re  Louisville  Underwriters,  134  U.  S. 
490,  S3  L.  Ed.  998,  10  Sup.  Ct.  588,  admiralty  court  in  one  district 
may  entertain  suit  against  corporation  in  another,  based  on  service  in 
former;  Atlantic  Dredging  Co.  v.  Bergen  Neck  Ry.  Cq.,  44  Fed.  208, 
District  Court  in  New  York  cannot  enjoin  erection  of  wharves  on  New 
Jersey  shore ;  The  L.  B.  X.,  88  t*ed.  29'3,  arguendo. 

Vessel  afloat,  between  Staten  Island  and  New  Jersey,  fastened  by 
cable  to  dock  on  New  Jersey  side,  is  within  territorial  limits  of  district  of 
New  Jersey,  and  not  of  eastern  district  of  New  York. 

Approved  in  Louisiana  v.  Mississippi,  202  U.  S.  50,  50  L.  Ed.  931,  26 
Sup.  Ct.  408,  holding  boundary  between  States  separated  by  navigable 
water  is  middle  thereof;  The  Mary  McCabe,  22  Fed.  750,  and  The 
Norma,  32  Fed.  413,  414,  denying  jurisdiction  of  District  Court  of  New 
York  to  seize  vessel  at  wharf  on  New  Jersey  side;  The  Sarah  E.  Ken- 
nedy, 25  Fed.  571,  similarly  as  to  vessel  anchored  on  New  Jersey  side 
of  Hudson  river. 

Rivers  and  lakes  as  State  boundaries.    Note,  15  L.  R.  A.  189. 

Jurisdiction  over  boundary  rivers.    Note,  65  L.  R.  A.  958. 

When  Congress  enacts  that  judicial  district  shall  consist  of  a  State, 
the  boundaries  of  the  district  vary  afterward  with  those  of  the  State. 

Approved  in  The  Norma,  32  Fed.  411,  and  Pickney  v.  The  Hungaria, 
41  Fed.  109,  following  rule;  Barrett  v.  United  States,  169  U.  S.  221, 
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42  L.  Ed.  724, 18  Sup.  Ct.  328,  on  point  that  Circuit  Court's  jurisdiction 
is  bounded  by  limits  of  judicial  district. 

Distinguished  in  Beekman  v.  Hudson  River  etc.  Ry.  Co.,  35  Fed.  10, 
where  Congress  had  not  so  provided. 

108  TJ.  8.  418-422,  27  L.  Ed.  774,  2  Sap.  Ct.  799,  POST  ▼.  PEABSON. 

Agreement,  whereby  ''W.,  superintendent  of  K.  Mining  Company,  par- 
ties of  the  first  part,**  undertook  to  deliver  ore  from  K.  company's  mine, 
ia  contract  of  company. 

Approved  in  Great  Lakes  Coal  etc.  Co.  v.  Seither  Transit  Co.,  220 
Fed.  33,  holding  owner  of  coal  dock  receiving  coal  to  be  forwarded  has 
no  interest  in  same* so  as  to  be  liable  for  freight;  Second  Nat.  Bank 
of  Akron  v.  Midland  Steel  Co.,  155  Ind.  587,  58  N.  E.  835,  holding  note 
signed  ''A.,  President,"  and  made  on  corporation's  paper  is  presump- 
tively note  of  individual,  but  parol  is  admissible  to  show  that  it  was 
contract  of  corporation;  Ames  v.  Holderbaum,  44  Fed.  226,  ruling  simi- 
larly where  executor  contracted  as  such;  Montioello  Bank  v.  Bostwick, 
71  Fed.  645,  holding  agent  indorsing  for  disclosed  principal,  not  liable 
on  note. 

Liability  of  one  signing  contract  in  representative  capacity.    Note, 
42  L.  R.  A.  (N.  8.)  4,  14,  44. 

Order  sustaining  defendant's  demurrer  and  giving  plaintlir  leave  to 
amend  does  not  preclude  plaintiff  from  renewing,  nor  court  ftom  entertain- 
ing, same  question  of  law,  upon  fuller  development  of  facts  at  trial  upon 
amended  complaint. 

Approved  in  Disbrow  v.  Creamery  Package  Mfg.  Co.,  110  Minn.  244, 
125  N.  W.  118,  holding  appeal  from  judgment  after  demurrer  brings 
up  for  review  order  sustaining  same  as  well  as  order  refusing  leave  to 
amend;  Pepper  v.  Donnelly,  87  Ky.  263,  8  S.  W.  442,  ruling,  on  de- 
murrer, does  not  prevent  consideration  of  legal  questions  presented 
by  it. 

108  TJ.  S.  422-436,  27  L.  Ed.  775,  2  Sup.  Ct.  804,  HAWKINS  V.  BLAKE. 

Miscellaneous.  Cited  in  Anthes  v.  Shroeder,  68  Neb.  376,  94  N.  W. 
613,  holding  where  debtor  has  several  funds,  all  of  which  can  be  reached 
by  one  creditor,  equity  will  require  him  to  take  payment  out  of  funds 
he  can  reach  exclusively. 

108  IT.  8.  436-461,  27  L.  Ed.  780,  2  Sup.  Ct.  878,  OLABK  v.  BABNABO. 

State's  immunity  from  suit  may  be  waived,  and  its  appearance  ii 
United  States  court,  in  suit  in  which  it  has  sufficient  interest  to  becoma 
party  defendant,  is  voluntary  submission  to  jurisdiction. 
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Approved  in  Gunter  v.  Atlantic  etc.  R.  R.  Co.,  200  U.  S.  284,  50  L.  Ed. 
484,  26  Sup.  Ct.  252,  holding  State  by  voluntarily  appearing  in  action 
waives  right  that  it  cannot  be  sued  without  its  consent ;  Smith  v.  Reeves, 
178  U.  S.  441,  448,  44  L.  Ed.  1143,  1146,  20  Sup.  Ct.  921,  holding  Federal 
court  has  no  jurisdiction  of  suit  against  State  treasurer  where  State 
statute  permits  suit  only  in  certain  county;  Interstate  Const.  Co.  v. 
Regents  of  the  University,  199  Fed.  512,  holding  State  in  creating  board 
of  regents  of  State  University  waives  its  right  to  be  exempt  from  suit; 
Morrill  v.  American  Reserve  Bond  Co.,  151  Fed.  308,  holding  Federal 
court  has  jurisdiction  over  distribution  of  securities  deposited  with 
State  by  insurance  company  to  secure  its  bondholders;  Railroad  Tax 
Cases,  136  Fed.  237,  where  there  is  a  fund  in  court  to  which  State 
claims  title,  it  may  make  itself  a  party  to  the  action;  Belt  v.  United 
States,  4  App.  D.  C.  31,  upholding  right  of  waiver  of  trial  by  jury; 
Mehlin  v.  Ice,  56  Fed.  19,  5  C.  C.  A.  403,  party  appearing  in  Cherokee 
courts  submits  to  jurisdiction;  Columbia  Water-Power  Co.  v.  Columbia 
Electric  St.  Ry.  etc.  Co.,  43  S.  C.  169,  20  S.  E.  1007,  State  instituting 
suit,  submits  itself  to  court  rules;  Cunningham  v.  Macon  etc.  R.  R.  Co., 

109  U.  S.  452,  .27  L.  Ed.  994,  3  Sup.  Ct.  296,  Hans  v.  Louisiana,  134  U.  S. 
17,  33  L.  Ed.  848,  10  Sup.  Ct.  508,  Lowry  v.  Thompson,  25  S.  C.  421, 
1  S.  E.  144,  and  Cecil  v.  Clark,  44  W.  Va.  674,  30  S.  E.  222,  ai^uendo. 

Distinguished  in  Deseret  Water,  Oil  &  Irr.  Co.  v.  State  of  California, 
202  Fed.  500,  120  C.  C.  A.  641,  holding  condemnation  of  State  lands  was 
within  jurisdiction  of  State  courts,  and  appearance  of  attorney  general 
in  Federal  court  is  not  waiver  of  that  right. 

Railroad  corporation  empowered  to  make  lawful  contracts  with  con- 
necting roads,  to  take  leases  from,  or  make  Joint  stock  with  tkem,  may 
purchase  franchises  of  such  roads. 

Approved  in  Underwood  Lumber  Co.  v.  Pelican  Boom  Co.,  76  Wis. 
82,  45  N.  W.  20,  sustaining  transfers  by  boom  company  under  similar 
power. 

Railroad  corporation  of  one  State,  purchasing  franchises  of  company 
-situated  in  another  State,  under  authority  of  statute  of  latter  State,  be- 
comes, in  respect  to  lines  there,  a  corporation  of  that  State. 

Approved  in  Goodwin  v.  New  York,  N.  H.  &  H.  R.  R.  Co.,  124  Fed. 
358,  361,  holding  corporation  owning  and  02)erat)ng  railroad  in  Massa- 
chusetts and  Connecticut  and  incorporated  in  both  States  cannot  be 
sued  in  Federal  court  in  Massachnsctte  by  citizen  thereof,  who  allies 
it  is  Connecticut  corporation;  Seattle  Gas  etc.  Electric  Co.  ▼.  Citizens' 
Light  etc.  Power  Co.,  123  Fed.  593,  holding  New  Jersey  corporation  or- 
ganized under  general  laws  and  not  tmder  gas  act  cannot  engage  in  gas 
business  in  another  State;  Howard  v.  Gold  Reefs,  102  Fed.  658,  holding 


81  CLARK  V,  BARNARD.  108  U.  S.  436^61 

facts  that  name  of  corporation  indicates  that  it  is  corporation  of  par- 
ticular State,  and  that  it  owns  property,  carries  on  business,  and  main- 
tains office  in  such  State,  do  not  deprive  it  of  right  to  remove  suit  by 
citizen  of  State,  where  plaintiff's  pleadings  show  that  it  was  incor- 
porated in  foreign  State;  Russell  v.  St.  Louis  etc.  Ry.  Co.,  71  Ark.  454, 
457,  76  S.  W.  727,  728,  foreign  railroad  complying  with  Acts  1889, 
p.  43,  may  exercise  power  of  eminent  domain;  Barbour  v.  Paige  Hotel 
Co.,  2  App.  D.  C.  182,  allowing  attachment  against  foreign  corporation 
oi]ganized  in  foreign  jurisdiction;  Staton  v.  Atlantic  Coast  Line  R.  Co., 
144  N.  C.  152,  56  S.  E.  800,  holding  damages  sought  against  foreign 
and  domestic  railroad  using  same  easement  can  be  recovered  in  State 
court;  Carolina  Coal  &  Ice  Co.  v.  Southern  Ry.  Co.,  144  N.  C.  739,  57 
S.  E.  446,  applying  principle  where  foreign  corporation  bought  in  fran- 
chises and  prox)erti^8  of  domestic  corporation  under  foreclosure  sale; 
Debnam  v.  Southern  Bell  Tel.  Co.,  126  N.  C.  845,  36  S.  E.  274,  holding 
foreign  corporation  domesticated  under  Acts  1899,  c.  62,  cannot  remove 
cause  to  Federal  court  on  g^'ound  of  diverse  citizenship;  Stonega  Coke 
etc.  Co.  V.  Southern  Steel  Co.,  123  Tenn.  447,  81  L.  R.  A.  (N.  S.)  278, 
131  S.  W.  993,  holding  foreign  corporation  after  filing  of  articles  came 
under  jurisdiction  of  this  State;  Graham  v.  Boston  etc.  R.  R.  Co.,  118 
U.  S.  167,  SO  L.  Ed,  201,  6  Sup.  Ct.  1012,  holding  same  corporation  be- 
came corporation  of  New  York,  under  similar  act;  Martin  v.  Baltimore 
etc.  R.  R.  Co.,  151  U.  S.  677,  88  L.  Ed.  813,  14  Sup.  Ct.  535,  statute 
licensing  foreign  corporations  must  be  judicially  noticed;  Louisville  etc. 
Ry.  Co.  V.  Louisville  Trust  Co.,  174  U.  S.  562,  48  L.  Ed.  1081,  19  Sup.  Ct. 
821  (affirming  75  Fed.  442,  446,  22  C.  C.  A.  378),  holding  powers  of  con- 
solidated corporation  distinct  in  each  State;  James  v.  St.  Louis  etc. 
Ry.  Co.,  46  Fed.  49,  consolidated  corporation  is  citizen  of  each  State 
for  jurisdictional  purposes;  Western  etc.  R.  Co.  v.  Roberson,  61  Fed. 
596,  9  C.  C.  A.  646,  consolidated  corporation  may  be  sued  in  either 
State  for  tort  committed  in  other;  Bradley  v.  Ohio  etc.  Ry.  Co.,  78  Fed. 
391  (re-reported  in  119  N.  C.  923),  and  Angier  v.  East  Tennessee  etc. 
R.  R.  Co.,  74  Ga.  638,  641,  foreign  corporation  consolidating  with  do- 
mestic cannot  remove  suit;  Pittsburgh  etc.  Ry.  Co.  v.  Harden,  137  Ind. 
493,  37  N.  E.  327,  consolidated  company  retains  all  rights  of  origir.Hl 
corporations;  Abbott  v.  New  York  etc.  R.  R.  Co.,  145  Mass.  453,  15 
N.  E.  93,  on  point  that  legislature  may  authorize  foreign  railway  to 
condemn  land  in  State;  Moody  v.  Shaw,  173  Mass.  378,  53  N.  E.  891, 
shares  in  company  incorporated  in  two  States  are  subject  to  laws  of 
both ;  dissentincr  opinion  in  St.  Louis  etc.  Ry.  Co.,  v.  James,  161  U.  S. 
569,  40  L.  Ed.  811,  16  Sup.  Ct.  630,  majority  holding  incorporation,  by 
Arkansas,  of  Missouri  corporation,  does  not  render  it  corporation  of 
former,  so  that  citizen  of  latter  may  sue  it  in  Federal  court ;'  dissenting 
XII— 6 
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opinion  in  Calvert  v.  Southern  Ry.  Co.,  64  S.  C.  154,  41  S.  E.  968,  ma- 
jority holding  foreign  corporation  complying  with  statute  as  to  foreign 
corporations  becoming  domestic  can  remove  to  Federal  court  suit 
brought  by  citizen  of  State. 

Jurisdiction   over   foreign   corporations.    Note,   85  Am*   St.   Bep. 
908. 

Intention  to  treat  sum  named  in  bond  as  penalty,  to  secure  perform- 
ance of  condition,  and  to  be  discharged  on  payment  of  damages,  cannot  be 
inferred  ftom  mere  form  of  obligation. 

Approved  in  Sun  Printing  &  Publishing  Assn.  v.  Moore,  183  U.  S. 
664,  46  L.  Ed.  378,  22  Sup.  Ct.  249,  holding  stipulation  in  charter-party 
to  pay  specified  sum,  agreed  value  of  vessel  in  event  of  nonreturn  is 
conclusive  as  to  value  of  vessel;  United  States  v.  United  States  Fidelity 
ete.  Co.,  151  Fed.  537,  holding  surety  on  bond  of  mail  carrier  is  liable 
for  full  amount  on  default. 

Distinguished  in  Gammino  v.  Dedham,  164  Fed.  597,  90  C.  C.  A.  465, 
holding  where  rock  to  be  excavated  greatly  exceeded  estimated  amount, 
contractor  will  not  be  held  to  penalty. 

Equity  will  afford  relief  against  penalty,  where  compensation  can  be 
made,  If  penalty  Is  to  secure  mere  payment  of  money,  upon  payment  of 
principal'  and  Interest. 

Approved  in  Watts  v.  Camors,  115  U.  S.  361,  29  L.  Ed.  408,  6  Sup.  Ct. 
94,  construing  clause  in  charter-party;  Tilley  v.  American  etc.  Loan 
Assn.,  52  Fed.  626,  where  payment  of  money  was  principal  object  of 
contract. 

Equity  will  not  Interfere  in  cases  of  forfeiture,  for  breach  of  covenants 
and  conditions,  where  there  cannot  be  any  just  compensation  decreed  for 
breach. 

Approved  in  Simpson  Bros.  Corporation  v.  John  R.  "White  &  Son, 
187  Fed.  425,  holding  delay  of  goods  in  transit  is  not  such  unforeseen 
cause  ''beyond  control  of  contractor"  as  will  relieve  from  penalty; 
State  V.  Marshall,  100  Miss.  643,  Ann.  Gas.  1914A,  434,  56  South.  796, 
holding  suit  to  recover  penalty  for  illegal  sale  of  intoxicating  liquors 
is  a  "civil  cause." 

Equity  will  not  interfere  to  relieve  ftom  penalties  or  forfeitures  Im- 
posed by  statute. 

Approved  in  Dieckerhoff  v.  United  States,  136  Fed.  547,  69  C.  C.  A.  255, 
under  bond  given  under  section  2899,  Rev.  Stats.,  government  must  prove 
amount  of  damages;  Lyman  v.  Perlmutter,  166  N.  Y.  414,  60  N.  E.  22, 
holding  under  liquor  tax  law  of  1896,  State  commissioner  of  excise  may 
maintain  action  on  bond  required  as  condition  to  issuance  of  tax  cer- 
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tificate,  either  for  recovery  of  entire  penalty  for  breach  of  conditions 
of  bond  or  for  amount  of  any  x>enalty  incurred  or  imposed  for  violation 
of  the  law;  The  S.  Oteri,  67  Fed.  151,  14  C.  C.  A.  344,  refusing  to 
relieve  from  provisions  of  revenue  bond;  Lafayette  Co.  v.  Hall,  70 
Miss.  682,  13  South.  40,  asserting  jurisdiction  to  enforce  statutory 
penalties;  dissenting  opinion  in  Geary  v.  Parker,  65  Ark.  536,  53  S.  W. 
569,  arguendo. 

Distinguished  in  Keystone  Lumber  Yard  v.  Yazoo  etc.  R.  Co.,  96  Miss. 
125,  AzuL  Gas.  1912A,  801,  50  South.  447,  holding  equity  will  take  juris- 
diction  of  suit  to  recover  demurrage  charges. 

Equitable  relief  against  forfeiture  of  estate.    Note,  69  L*  B.  A. 
889. 

Sum  named  In  lK>nd  given  to  State  by  railway  company,  for  comple- 
tion of  road  within  certain  period,  is  in  nature  of  statutory  penalty,  and 
State  need  not  show  actual  damage  in  order  to  recover  n^ole  amount,  when 
breach  is  proved. 

Approved  in  Nelson  v.  Jonesboro,  57  Ark.  177,  20  S.  W.  1095,  follow- 
ing rule;  United  States  v.  Diecker^off,  202  U.  S.  312,  50  L.  Ed.  1045, 
26  Sup.  Ct.  604,  holding  double  the  value  of  package  ordered  returned 
by  collector  is  measure  of  recovery;  United  States  v.  Rubin,  233  Fed. 
127,  and  Illinois  Surety  Co.  v.  United  States,  229  Fed.  531,  both  allow- 
ing recovery  on  bond  given  to  United  States  to  indemnify  breach  of 
condition  attached  to  admission  of  alien  children;  Brooks  v.  Wichita, 
114  Fed.  299,  300,  52  C.  C.  A.  209,  enforcing  provision  in  lighting  con- 
tract with  city  whereby  company  agrees  to  forfeit  sum  deposited  as 
liquidated  dama^^es  if  electric  lights  are  not  furnished  by  time  agreed; 
Barbe  Asphalt  Pav.  Co.  v.  City  of  Wabash,  43  Ind.  App.  176,  86  N.  R. 
1037,  upholding  penalty  of  twenty-five  dollars  per  day  imposed  on  con- 
tractor failing  to  complete  city  contract  on  time;  City  of  Paducah  v. 
Jones,  126  Ky.  824,  104  S.  W.  975,  upholding  full  recovery  on  bond 
given  by  saloon-keeper  to  insure  legal  conduct  of  business;  Whiting  v. 
Village  of  New  Baltimore,  127  Mich.  71,  86  N.  W.  405,  holding  where 
street  railroad  franchise  provided  for  deposit  of  check  returnable  on 
completion  of  road,  and  in  case  of  default  to  be  forfeited  to  city,  and 
ordinance  provided  for  completion  by  certain  date,  and  party  obtained 
franchise  and  deposited  check  but  never  entered  on  construction,  city 
entitled  to  retain  check;  City  of  Summit  v.  Morris  County  Traction  Co., 
85  N.  J.  L.  195,  197,  L.  E.  A.  1915E,  886,  88  Atl.  1049,  holding  bond 
given  to  city  by  traction  company,  not  specif jdng  any  conditions  on 
which  liquidated  damages  would  attach,  was  considered  penalty;  Salem 
▼.  Anson,  40  Or.  346,  91  Am.  St.  Rep.  490,  67  Pac.  193,  holding  where 
city  grants  use  of  streets  for  electric-light  plant  and  exacts  bond  con- 
ditioned for  completion  of  plant  within  certain  time,  sum  therein  speci- 
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fied  is  liquidated  damages  recoverable  without  proof  of  actual  dam- 
ages; dissenting  opinion  in  State  v.  Larson,  83  Minn.  131,  86  N.  W.  6, 
majority  holding  bond  executed  by  applicant  for  liquor  license  under 
Gen.  Stats.  1894,  §2026,  is  one  of  indemnity  to  protect  State,  and 
amount  thereof  is  penalty  to  be  recovered  as  entire  sum  in  case  of 
violation  of  conditions. 

108  U.  S.  462>466,  27  L.  Ed.  793,  2  Sup.  Ct.  860,  MANNING  ▼.  OAPE  ANN 
ISINGLASS  ETC.  CO. 

Public  use  of  invention,  with  consent  of  inventor,  for  more  than  two 
years  prior  to  application  for  patent,  renders  patent  void. 

Approved  in  Hentschel  v.  Carthage  Sulphite  Pulp  Co.,  169  Fed.  124, 
126,  holding  prior  public  use  of  pulp-digester  lining  barred  patent  for 
same;  Bradley  v.  Eccles,  138  Fed.  914,  915,  where  device  has  been  in 
public  use  for  more  than  two  years  prior  to  filins^  petition  for  patent, 
patent  is  void;  Swain  v.  Holyoke  Mach.  Co.,  102  Fed.  914,  holding  con- 
struction for  and  absolute  sale  to  customer  of  turbine  wheel  and  in- 
stallation in  his  factory  more  than  two  years  prior  to  application  for 
patent  for  such  wheel  constitutes  f)rior  use,  though  practical  test  in- 
tended for  experimental  purposes;  Clark  Pomace-Holder  Co.  v.  Fergu- 
son, 21  Blatchf.  382,  17  Fed.  83,  holding  patent  for  improvement  of 
cider-presses  void;  Smith  &  Davis  Mfg.  Co.  v.  Mellon,  52  Fed.  149,  im- 
provement in  bed-bottoms;  Craig  v.  Michigan  Lubricator  Co.,  72  Fed. 
182,  improvement  in  sight-feed  lubricators;  Parlin  &  Orendorff  Co.  v. 
Moline  Plow  Co.,  89  Fed.  333;  32  C.  C.  A.  221,  for  corn  planting;  Smith 
&  Davis  Mfg.  Co.  v.  Mellon,  58  Fed.  707,  7  C.  C.  A.  439,  holding  adver- 
tising and  sale  to  best  market  is  not  excepted. 

Distinguished  in  Bryce  Bros.  Co.  v.  Seneca  Glass  Co.,  140  Fed.  173, 
where  article  produced  is  perfect  and  machine  is  not,  sale  of  product 
does  not  render  use  of  machine  a  public  use;  American  Bell  Tel.  Co.  v. 
United  States,  68  Fed.  558,  15  C.  C.  A.  569,  holding  mere  failure  to 
press  application  not  fatal  (reversing  65  Fed.  89) . 

Who  is  true  and  first  inventor.    Note,  20  E.  B.  G.  185. 

108  U.  S.  466-477,  27  I«.  Ed«  789,  S  Sup.  Ct.  300,  DOWNTON  ▼.  YEAaEB 
MUJiINa  CO. 

Prior  printed  publication  describing  process  so  fully  and  clearly  as  to 
enable  persons  skilled  in  art  to  which  invention  relates,  to  carry  on  proc- 
ess, will  defeat  patent  therefor. 

Approved  in  Pope  Mfg.  Co.  v.  Arnold,  Schwinn  Co.,  #177  Fed.  425, 
refusing  patent  for  tube  for  holding  pedal  shaft  on  bicycle  on  account 
of  prior  public  use;  Crown  Cork  etc.  Co.  v.  Standard  Stopper  Co.,  138 
Fed.  204,  prior  publication  will  not  negative  novelty  of  invention  unless 
it  describes  a  complete  invention  or  contains  such  a  disclosure  that  any 
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omission  would  ordinarily  be  supplied  by  one  skilled  in  the  art;  Fay 
V.  Mason,  120  Fed.  509,  holding  Fay  reissue  No. '11,664,  for  machine 
for  ironing  collar  and  cuffs,  and  No.  678,849,  to  same  inventor,  for  im- 
provement thereon,  not  anticipated  and  infringed;  In  re  Appeal  of 
Schaeffer,  2  App.  D.  C.  8,  refusing  patent  for  compound  of  alkali  and 
alizarin  to  form  coloring  matter;  Eames  v.  Andrews,  122  U.  S.  66,  SO 
L.  Hd.  1078,  7  Sup.  Ct.  1088,  holding  Green 's  patent  for  method  of  bor- 
ing artesian  wells  not  void  for  anticipation;  Chase  v.  Fellebrown,  58 
Fed.  378,  similarly  as  to  patent  for  knitting  process;  Carnegie  etc. 
Co.  V.  Cambria  etc.  Co.,  89  Fed.  738,  similarly  as  to  Jones  patent  for 
process  for  mixing  molten  metals;  Truman  v.  Carvill  Mfg.  Co.,  87  Fed. 
476,  holding  patent  for  improvement  in  breaking  coils  void. 

Right  to  patent  for  new  process.    Note,  20  E.  B.  G.  132. 

Who  is  true  and  first  inventor.    Note,  20  E.  B.  G.  184. 

108  XT.  8.  477-490,  27  L.   Ed.  795,  2  Sup.   Ot.   940,   GBOSS  ▼.  UNITED 
STATES  MOBTOAaE  CO. 

Opinions  of  Justices  of  Supreme  Court  of  IllinolB,  being  required  to  be 
filed  and  spread  upon  records,  are  examinable  by  United  States  Supreme 
Court,  to  determine  whether  Federal  questions  are  involved. 

Approved  in  San  Jose  Land  &  Water  Co.  v.  San  Jose  Ranch  Co., 
189  U.  S.  180,  47  L.  Ed.  768,  23  Sup.  Ct.  489,  holding  Federal  right  is 
"specially  set  up  or  claimed  in  State  court"  where  claim  of  such  right 
sufficiently  appears  in  motion  for  new  trial,  and  in  assignments  of 
error  in  State  Supreme  Court,  and  was  fully  considered  in  opinion  of 
that  court  whose  decision  was  adverse  to  such  claim;  Gulf  &  Ship 
Island  R.  R.  Co.  v.  Hewes,  183  U.  S.  69,  46  L.  Ed.  88,  22  Sup.  Ct.  27, 
holding  certificate  of  State  chief  justice  that  validity  of  State  statute 
was  drawn  in  question  on  ground  that  it  impaired  obligation  of  con- 
tract,  and  that  decision  wad  in  favor  of  such  statute,  may  be  resorted 
to,  in  absence  of  opinion,  to  show  that  Federal  question  otherwise  raised 
in  record  was  actually  passed  upon;  Yazoo  &  M.  V.  R.  R.  Co.  v.  Adams, 
180  U.  S.  48,  45  L.  Ed.  418,  21  Sup.  Ct.  259,  holding  certificate  of  State 
chief  justice  that  on  argument  of  case  validity  of  State  statute  as  con- 
travening Federal  Constitution  was  questioned  is  insufficient  to  ^ive 
jurisdiction  on  error,  where  statutes  complained  of  are  not  stated; 
Lioeb  V.  Trustees  of  Columbia  Township,  179  U.  S.  484,  45  L.  Ed.  288, 
21  Sup.  Ct.  179,  holding  Circuit  Court  opinion  regularly  filed  and  trans- 
mitted with  record  may  be  examined  on  question  of  jurisdiction  to  re- 
view case  in  order  to  ascertain  whether  Federal  Constitution  contra- 
vened by  State  statute  under  which  judgment  was  based  was  raised 
below;  Carson  v.  Three  States  Lumber  Co.,  142  Fed.  894,  on  error 
to  State  court  the  opinion  may  be  examined  to  ascertain  what  was 
decided;  Adams  County  v.  Burlington  etc.  R.  R.  Co.,  112  U.  S.  129, 
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28  L.  Ed.  680,  5  Sup.  Ct.  80,  ruling  similarly  on  error  to  Iowa  Supremo 
Court;  Philadelphia  Fire  Assn.  v.  New  York,  119  U.  S.  116,  20  L.  BcL 
346,  7  Sup.  Ct.  Ill,  on  error  to  New  York  Supreme  Court;  Kreiger  v. 
Shelby  R.  R.  Co.,  126  U.  S.  44,  81  L.  Ed.  678,  8  Sup.  Ct.  755,  on  error 
to  Kentucky  Supreme  Court;  Egan  v.  Hart,  165  U.  S.  190,  41  L.  Ed, 
681,  17  Sup.  Ct.  301,  on  error  to  Louisiana  Supreme  Court;  Roby  v. 
Cblehour,  146  U.  S.  160,  36  L.  Ed.  924,  13  Sup.  Ct.  50,  on  point  that 
record  must  show  Federal  question  was  raised;  Powell  v.  Brunswick 
County,  150  U.  S.  439,  37  L.  Ed.  1136,  14  Sup.  Ct.  168,  and  Newport 
Light  Co.  V.  Newport,  151  U.  S.  537,  38  L.  Ed.  262,  14  Sup.  Ct.  432,  to 
point  that  Supreme  Court  determines  existence  of  Federal  questions  for 
itself;  Sayward  v.  Denny,  158  U.  S.  184,  39  L.  Ed-  942,  15  Sup.  Ct.  778, 
arguendo. 

Distinguished  in  Pennsylvania  Co.  v.  Versten,  140  111.  641,  15  L.  B.  A. 
800,  30  N.  E.  541,  holding  opinion  of  Illinois  appellate  court  not  part  of 
record. 

Opinion  of  court  below  as  part  of  record.    Note,  15  L.  B.  A.  799. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  B.  A.  331. 

nUnois  statute,  July  1,  1875,  validating  loans  and  investments  previ- 
ously made  by  foreign  corporations  in  that  State,  does  not  in^air  contract 
obligations,  nor  deprive  of  property  without  due  process  of  law. 

Approved  in  Joseph  Bancroft  &  Sons  Co.  v.  Bloede,  106  Fed.  402, 
52  L.  R.  A.  734,  45  C.  C.  A.  354,  holding  where  incorporation  laws  did 
not  prohibit  corporation  from  owning  stock  in  another  corporation,  sub- 
sequent Constitution  and  laws  expressly  giving  such  right  show  that 
previous  acquiring  of  such  stock  by  corporation  was  not  against  public 
policy ;  Burget  v.  Merritt,  155  Ind.  149,  57  N.  E.  717,  holding  Acts  1889, 
p.  430,  §  2,  providing  that  where  children  by  former  wife  had  executed 
conveyance  of  lands,  in  which  they  had  an  expectancy  in  fee  during 
widow's  life,  such  conveyance  shall  bind  their  interest  when  acquired 
by  inheritance  from  widow,  operates  on  quitclaim  deed  made  prior  to 
its  passage  so  as  to  estop  grantors  from  setting  up  after  acquired  title 
against  their  gi»ntee;  Swope  v.  Jordan,  107  Tenn.  179,  182,  64  S.  W. 
56,  holding  Acts  1895,  c.  119,  validating  contracts  of  foreign  corpora- 
tions made  before  refj:istratign  of  charter  is  valid  but  does  not  operate 
to  divest  vested  rights  of  innocent  third  persons;  Bennington  County 
Sav.  Bank  v.  Lowry,  160  Wis.  662,  152  N.  W.  464,  upholding  law  validat- 
ing mortgages  previously  invalid  on  account  of  corporation  making 
same  being  unlicensed;  Butler  v.  United  States  Bldg.  etc.  Assn.,  97 
Tenn.  686,  37  S.  W.  386,  Mutual  etc.  Ins.  Co.  v.  Winne,  20  Mont.  39, 
44  Pac.  449,  construing  similar  acts;  Wistar  v.  Foster,  46  Minn.  486, 
24  Ajjfk,  St.  Rep.  244,  49  N.  W.  248,  act  validating  previous  deed  of 
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nianied  women;  Phoenix  Ins.  Co.  v.  Pollard,  63  Miss.  663,  act  validat- 
ing contracts  previously  made,  on  condition  that  license  tax  in  arrears 
be  paid ;  Shields  v.  Clifton  Hill  Land  Co.,  94  Tenn.  148,  151,  45  Abl  St. 
Sep.  716,  718,  26  L.  B.  A.  518,  28  S.  W.  674,  675,  act  validating  void 
charter;  Rosenplanter  v.  Life  Assnr.  Co.,  96  Fed.  728,  46  L.  E.  A.  473, 
37  C.  C.  A.  566,  statute  providing  that  insurance  company  could  not 
declare  policy  forfeited  for  nonpayment  of  premium  could  be  repealed 
as  to  policies  issued  (affirming  91  Fed.  736). 

Distinguished  in  Crowther  v.  Fidelity  etc.  Co.,  85  Fed.  44,  45,  29 
C.  C.  A.  1,  holding  act  giving  ^materialmen  lien  superior  to  mortgage 
not  operative  retrospectively. 

Effect  on  contract  made  void  by  statutory  or  constitutional  provi- 
sion of  subsequent  repeal  of  such  provision.  Note,  Aim.  Gas. 
1913C,  1S98. 

Effect  upon  contracts  of  foreign  corporation  of  its  noncompliance 
with  domestic  statutes.    Note,  2  Aim.  Gas.  68. 

N 

Constitutionality  of  statute  legalizing  invalid  private  contract. 
Note,  22  L.  B.  A.  880. 

State  statute  validating  prevloiiBly  Invalid  contract  does  not  Impair 
obligation  of  that  contract. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Tranbarger,  238  U.  S.  76,  59 
L.  Ed.  1210,  35  Sup.  Ct.  678,  holding  act  compelling  railroads  to  con- 
struct culvert  roadbed  for  surface  water  should  be  construed  as  allow- 
ing reasonable  time  to  do  same;  National  Surety  Co.  v.  Architectural 
Decorating  Co.,  226  U.  S.  282,  57  L.  Ed.  225,  33  Sup.  Ct.  17,  holding  legis- 
lature may  extend  time  within  which  suit  may  be  had  on  bond  of 
public  contractor  so  as  to  be  effective  against  existing  bonds ;  West  Side 
Belt  R.  R.  Co.  V.  Pittsburgh  Construction  Co.,  219  U.  S.  103,  55  L.  Ed. 
112,  31  Sup.  Ct.  196,  upholding  law  legalizing  contracts  of  corporations, 
previously  invalid  on  account  of  failure  to  register. 

108  U.  B.  401-408,  27  L.  Ed.  803,  2  Sup.  Ot.  906,  UNITED  STATES  V. 
FOBTY-THBEE  QALLONS  OF  WHISKY. 

Payment  of  special  internal  revenue  tax  for  selling  Uqnors  in  collection 
district  embracing  Indian  country  does  not  exempt  licensee  from  penalties 
of  act  of  1864,  prohibiting  introduction  and  sale  of  liquors  in  Indian 
country. 

Approved  in  United  States  Express  Co.  v.  Friedman,  191  Fed.  678, 112 
C.  C.  A.  219,  and  Joplin  Mercantile  Co.  v.  United  States,  236  U.  S.  545, 
69  L.  Ed.  711,  36  Sup.  Ct.  291,  both  upholding  conviction  for  sending 
liquors  into  Oklahoma  Indian  territory;  Perrin  v.  United  States,  232 
U.  S.  485,  58  L.  Ed.  695,  34  Sup.  Ct.  387,  holding  Yankton  tribe  of  Sioux 
Indians  having  ceded  South  Dakota  territory  to  United  States,  they 
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came  within  liquor  prohibition;  Cl&irmont  v.  United  States,  225  U.  S. 
558,  56  L.  Ed.  1204,  32^  Sup.  Ct.  787,  holding  Flathead.  Indian  territory 
not  within  act  prohibiting  importation  of  intoxicating  liquors  into  Indian 
territory;  Joplin  Mercantile  Co.  v.  United  States,  213  Fed.  933,  Ann. 
Gafl.  1916G,  470,  131  C.  C.  A.  160,  holding  corporation  may  be  indicted 
for  importation  of  intoxicating  liquors  into  Indian  territory. 

Validity  and  construction  of  statute  forbidding  sale  of  liquor  to 
Indians.    Note^  Ann.  Gas.  1912B,  109S. 

Miscellaneous.  Cited  incidentally  in  United  States  v.  Le  Bris,  121 
U.  S.  280,  SO  L.  Ed.  946,  7  Sup.  Ct.  895. 

108  U.  S.  498-^09,  27  L.  Ed.  800,  2  Sup.  Ct.  940,  CONNECTICUT  MUTUAL 
LIFE  INS.  CO.  ▼.  LUCH8. 

Person  who  procures  insurance  upon  life  of  another  for  his  own  bene- 
fit, and  pays  premium  thereon,  is  "the  assured"  within  meaning  of  policy, 
and  entitled  to  sue  thereon. 

Approved  in  Brockway  v.  Connecticut  Mut.  Life  Ins.  Co.,  29  Fed. 
767,  and  Cyrenius  v.  Mutual  Life  Ins.  Co.,  145  N.  Y.  580,  40  N.  E.  226, 
both  following  rule;  Mechanics'  Nat.  Bank  v.  Comins,  72  N.  H.  16,  101 
Am.  St.  Rep.  650,  55  Atl.  193,  partner  has  insurable  interest  in  life  of 
copartner. 

Insurable  interest  in  person's  life  is  such  interest,  either  as  creditor  or 
surety,  or  from  ties  of  blood  or  marriage,  as  will  justify  reasonable  expec- 
tation of  advantage  or  benefit  from  continuance  of  that  life. 

Approved  in  Kopetovske  v.  Mutual  Life  Ins.  Co.,  187  Fed.  504,  111 
C.  C.  A.  265,  upholding  assignment  of  two  insurance  policies  to  nephew 
of  assured;  Marzulli  v.  Metropolitan  Life  Ins.  Co.,  79  N.  J.  L.  272,  75 
Atl.  473,  holding  one  paying  funeral  expenses  of  deceased  is  not  entitled 
to  insurance  moneys;  Sheets  v.  Sheets,  4  Colo.  App.  453,  36  Pac.  311, 
holding  creditor  has  insurable  interest;  Hays  v.  Lapejnre,  48  La,  Ann. 
754,  35  L.  R.  A.  652,  19  South.  824,  policy  Is  assignable  to  creditor  (but 
see  dissenting  opinion  in  48  La.  Ann.  757,  35  L.  B.  A.  658, 19  South.  825 ; 
Trinity  College  v.  Travelers'  Ins.  Co.,  113  N.  C.  248,  22  L.  R.  A.  292, 
18  S.  E.  176,  corporation  deriving  support  from  religious  society  has  no  ' 
interest  in  member's  life;  Valley  Mut.  Life  Assn.  v.  Teewalt,  79  Va. 
423,  parent  and  child  have  insurable  interest  in  lives  of  each  other; 
Tate  V.  Commercial  Bldg.  Assn.,  97  Va.  77,  45  L.  R.  A.  245,  33  S.  E.  383, 
building  association  has  no  interest  in  life  of  stockholder  not  indebted 
to  it;  Roller  v.  Moore's  Admr.,  86  Va.  517,  6  L.  R.  A.  139,  10  S.  E.  243, 
assignee  must  have  insurable  interest. 

Insurable  interest.    Note,  52  Am.  Rep.  140. 

What  constitutes  insurable  interest  in  another's  life.    Note,  67  Am. 
Dec.  98. 
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Insurable  interest  in  life  of  parent,  child  or  other  blood  relative. 
Note,  64  If.  B.  A.  228. 

Partner  has  Insurable  interest  in  life  of  his  copartner  who  has  not  paid 
his  proportion  of  firm  capital. 

Approved  in  Ruth  v.  Flynn,  26  Colo.  App.  181,  142  Pac.  197,  holding 
where  partner  dies  subsequent  to  dissolution  of  partnership,  insurance 
money  goes  to  his  executors;  Bush  v.  Howkins,  135  Ga.  128,  68  S.  E. 
1035,  holding  business  partner  entitled  to  proceeds  of  insurance  policy 
on  life  of  copartner  in  preference  to  administration  of  latter;  Rahders 
V.  People's  Bank,  113  Minn.  498,  Ann.  Ohb.  1912A,  299,  130  N.  W.  17, 
holding  insurance  policy  on  life  of  copartner  may  be  assigned  to  cor- 
poration formed  by  partners. 

Distinguished  in  Life  Ins.  Clearing  Co.  v.  O'Neill,  106  Fed.  805,  54 
L-  B.  A.  225,  45  C.  C.  A.  641,  holding  under  Pennsylvania  Poor  Law, 
adult  son  has  no  insurable  interest  in  father's  life  except  for  purpose  of 
reimbursing  himself  for  payments  actually  made  or  to  be  made,  for  his 
father's  relief,  and  to  protect  himself  against  loss  of  father's  support, 
when  there  is  reasonable  expectation  that  his  father  will  be  able  to 
support  him ;  Powell  v.  Dewey,  123  N.  C.  105,  68  Am.  St.  Bep.  819,  820, 
31  8.  E.  381,  where  neither  partner  was  indebted  and  there  was  no 
capital  invested. 

Insurable  interest  of  partner  or  partnership  in  life  of  member  of 
firm.    Note,  Aim.  Gaa.  1912A,  300,  SOI. 

Extant  of  partner's  interest  in  life  of  his  copartner  need  not  be  capa- 
ble of  exact  peconiary  computation.  All  that  can  be  required  is  an  actual 
interest  and  estimate  of  its  value  in  good  faith. 

Cited  in  Amick  v.  Butler,  111  Ind.  584,  60  Am.  Rep.  726, 12  N.  E.  620, 
and  Appeal  of  Corson,  113  Pa.  St.  449,  6  Atl.  218,  ruling  similarly  as 
to  creditor's  interest. 

When  insurable  interest  ceases.    Note,  56  Am.  Bep.  198. 

Misstatement  as  to  cause  of  brother's  death,  made  in  previous'  applica- 
tion for  insurance,  cannot  be  incorporated  into  policy  issued  on  subsequent 
application. 

Approved  in  Merchants'  Mut.  Fire  Ins.  Co.  v.  Harris,  51  Colo.  112, 
116  Pac.  149,  holding  where  insurance  company  failed  to  seek  informa- 
tion as  to  encumbrances  on  property,  they  will  be  deemed  waived; 
Phoenix  Life  Ins.  Co.  v.  Baddin,  120  U.  S.  190,  30  L.  Ed.  646,  7  Sup.  Ct. 
503,  Manhattan  Life  Ins.  Co.  v.  Willis  etc.,  60  Fed.  242,  8  C.  C.  A.  594, 
and  Alarston  v.  Mutual  Life  Ins.  Co.,  89  Me.  280,  66  Am.  St.  Bep.  423, 
36  Atl.  394,  holding  issuance  of  policy  waives  imperfections  in  answer; 
Thies  V.  Mutual  life  Ins.  Co.,  13  Tex.  Civ.  App.  285,  35  S.  W.  678,  proof 
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of  statements  made  after  issue  of  policy,  inadmissible  to  contradict 
«  representations. 

Answers  in  application  for  insurance  as  warranties.    Note,  59  Am* 
Bep.  821. 

108  U.  S.  610-513,  27  L.  Ed.  806,  2  Sup.  Ct  802,  WESTERN  PACIFIO 
B.  B.  CO.  ▼.  UNITED  STATES. 

Where  objection  that  suit  to  set  aside  patent,  brought  by  district  at- 
torney, was  not  brought  under  authority  from  attorney  general,  was  not 
raised  In  Circuit  Court,  authority  may  be  shown  on  appeal  in  Supremo 
Court.         ^ 

Approved  in  State  v.  Hackley,  Hume  &  Joyce,  119  La,  487,  44  South. 
273,  upholding  granting  of  continuance  to  effect  compromise  in  suit  by 
State  to  cancel  patent  to  lands;  City  of  Charleston  v.  Littlepage,  73 
W.  Va.  159,  51  L.  B.  A.  (N.  S.)  853,  80  S.  E.  133,  upholding  verbal 
agreement  employing  attorney  to  represent  city  in  litigation;  State  v. 
Ehrlick,  65  W.  Va.  704,  23  L.  B.  A.  (N.  S.)  691,  64  S.  E.  937,  holding 
district  attorney  had  no  authority  to  bring  suit  to  abate  gaming-house; 
Mullan  V.  United  States,  118  U.  S.  276,  80  L.  Ed.  172,  6  Sup.  Ct.  1043, 
following  rule;  Wimmer  v.  Simon,  9  Utah,  382,  35  Pac.  507,  holding 
objection  as  to  effect  of  counterclaim  waived  where  not  raised  until 
appeal. 

Grantee  under  patent  granting  to  railroad  alternate  sections  along  its 
line,  and  excepting  mineral  lands,  is  not  innocent  purchaser  if  he  knew  that 
land  was  mineral,  at  time  patent  was  applied  for. 

Approved  in  Milner  v.  United  States,  228  Fed.  438,  holding  graut  of 
lands  to  State  of  Utah  for  University  expressly  exempted  school  lands; 
Mullan  V.  United  States,  118  U.  S.  278,  30  L.  Ed.  178,  6  Sup.  Ct.  1045, 
following  rule ;  United  States  v.  American  Bell  Telephone  Co.,  167  U.  S. 
240,  42  L.  Ed.  154,  17  Sup.  Ct.  810,  arguendo. 

Distinguished  in  Burke  v.  Southern  Pacific  R.  R.  Co.,  234  U.  S.  689, 
710,  58  L.  Ed.  1548,  1556,  34  Sup.  Ct.  907,  holding  land  officers  had  no 
authority  to  make  exemptions  as  to  mineral  lands  in  railroad  grant  and 
railroad's  title  to  same  was  good;  Colorado  Coal  etc.  Co.  v.  United 
States,  123  U.  S.  326,  81  L.  Ed.  190,  8  Sup.  Ct.  140,  holding  mere  fact 
that  there  are  surface  indications  of  mineral  will  not  invalidate  patent. 

Determination  of  mineral  or  nonmineral  character  of  public  land. 
I^ote,  Ann.  Gas.  1912A,  1310. 

108  V,  S.  614-522,  27  L.  Ed.  808,  2  Sup.  Ct.  854,  VANCE  ▼.  VANCE. 

Constitutional  and  statutory  provisions,  requiring  holdeni  of  tacit  mort- 
gages to  record  them  within  certain  time,  does  not  impair  ohligation  of 
contracts;  such  provisions  are  in  nature  of  statutes  of  limitations. 
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Approved  in  Oshkosh  Water-Works  v.  Oshkosh,  187  U.  S.  439,  47 
L.  Ed.  250,  23  Sup.  Ct.  234  (affirming  109  Wis.  219,  224,  85  N.  W.  380, 
382),  upholding  change  in  city  charter  provision  relative  to  presenta- 
tion of  claims  against  city ;  Wilder  v.  Dennis,  202  Fed.  677,  121  C.  C.  A, 
77,  dismissing  Act  Va.  Feb.  11,  1898,  relating  to  sale  of  land  for  taxes; 
•  Bradley  v.  Lightcap,  201  111.  520,  66  N.  E.  549,  upholding  Rev.  Stats., 
c.  77,  §  30,  p.  625,  providing  that  when  premises  mentioned  in  cer- 
tificate of  sale  under  foreclosure  shall  not  be  redeemed,  legal  holder 
of  certificate  shall  be  entitled  to  deed  at  any  time  within  five  years,  and 
that  if  such  deed  not  taken  within  such  time,  certificate  shall  be  void 
as  to  trust  deed  executed  prior  to  enactment;  State  v.  National  Bond 
etc.  Co.,  105  Minn.  431,  21  L.  R.  A.  (N.  S.)  157,  117  N.  W.  784,  holding 
law  requiring  notice  of  expiration  of  time  to  redeem  from  tax  sale  did 
not  impair  obligation  of  contract;  Kersenbrock  v.  Boyes,  95  Neb.  416, 
145  N.  W.  841,  holding  right  to  irrigation  water  barred  by  lapse  of 
ten  years  to  qualify  for  that  right;  Knights  of  Maccabees  of  the  World 
V.  Nitsch,  69  Neb.  375,  95  N.  W.  627,  statutes  requiring  documents  to 
be  recorded  or  making  priority  depend  on  order  of  recording  are  valid; 
Forrester  v.  Southern  Pac.  Co.,  36  Nev.  269,  48  L.  R.  A.  (N.  S.)  1,  134 
Pac.  759,  holding  right  of  action  for  damages  for  willful  ejection  ftom 
train  passes  to  administrator;  State  v.  Dickerson,  33  Nev.  558,  113 
Pac.  110,  allowing  writ  of  mandamus  to  compel  Governor  of  Nevada  to 
accept  bonds  of  State  of  North  Carolina;  Gillfillan  v.  Union  Canal  Co., 
109  U.  S.  406,  27  L.  Ed.  979,  3  Sup.  Ct.  308,  ruling  similarly  as  to  act 
limiting  time  for  dissent  from  plan  of  reorganization  of  corporation; 
Wrightman  v.  Boone  County,  88  Fed.  436,  31  C.  C.  A.  570,  act  pro- 
viding that  scire  facias  cannot  issue  after  ten  years  from  rendition  of 
judgment;  Tuttle  v.  Block,  104  Cal.  449,  38  Pac.  110,  act  limiting  time 
for  making  tax  deeds;  Swamp  Land  Dist.  v.  Glide,  112  Cal.  90,  44  Pao. 
453,  act  extending  statute  of  limitations;  Myers  v.  Wheelock,  60  Kan. 
753,  67  Pac.  958,  act  limiting  time  for  recording  mortgages;  Cranor  v. 
School  Dist.  No.  2,  151  Mo.  124,  52  S.  W.  233,  act  shortening  statutory 
period  of  limitation ;  dissenting  opinion  in  Bettman  v.  Cowley,  19  Wash. 
223,  40  L.  R.  A.  822,  53  Pac.  59,  majority  holding  law  limiting  life  of 
judgment  inoperative  as  to  existing  judgments. 

Distinguished  in  McGahey  v.  Virginia,  135  U.  S.  707,  84  L.  Ed.  318, 
10  Sup.  Ct.  986,  where,  under  circumstances,  time  left  for  commencing 
suit  was  unreasonably  short. 

Retrospective  operation  of  statutes  of  limitation.  Note,  111  Am. 
St.  Rep.  459. 

Constitutionality  of  recording  acts  with  respect  to  pre-existing  in- 
struments.   Note,  5  Ann.  Gas.  258. 

Constitutionality  of  new  limitation  of  actions  applying  to  existing 
causes  of  action  as  dependent  upon  its  reasonableness.  Note,  8 
Ann.  Gafl.  525. 
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LawB  requiring  holders  of  tadt  mortgages  to  record  them  within  cer- 
tain time  are  not  invalid  becanse  contracts  of  infants  are  thereby  affected. 
Approved  in  Schauble  v.  Schulz,  137  Fed.  396,  69  C.  C.  A.  581,  minors 
are  not  excepted  from  Rev.  Codes  N.  D.  1899,  §  3491a,  relating  to  statute 
of  limitations;  Boyle  v.  Boyle,  126  Iowa,  168,  101  N.  W.  748,  Iowa 
Code,  §  3349,  providing  that  claims  against  estates  must  be  filed  in  , 
twelve  months  after  first  publication  of  administrator's  appointment, 
applies  to  infant  creditors. 

Exemptions  from  statutes  of  limitation  usually  accorded  to  infants 
and  married  women  are  not  based  upon  any  general  doctrine  of  law  that 
they  cannot  be  subj  .cted  to  their  action;  it  depends  solely  upon  legislative 
discretion  in  each  instance. 

Approved  in  United  States  v.  Colorado  etc.  R.  Co.,  157  Fed.  332,  18 
Ann.  Caa.  898,  15  L.  R.  A.  (N.  S.)  167,  85  C.  C.  A.  27,  holding  Safety 
Appliance  Act  did  not  exempt  carrier  operating  wholly  within  a  State ; 
Schauble  v.  Schulz,  137  Fed.  392,  69  C.  C.  A.  581,  where  person  is  given 
opportunity  to  he  heard,  he  is  not  denied  due  process  of  law  although 
statute  considers  past  acts;  Lamb  v.  Powder  River  Livestock  Co.,  132 
Fed.  439,  442,  67  L.  R.  A.  558,  65  C.  C.  A.  570,  statute  may  subject  exist-  • 
ing  rights  to  limitation  where  none  existed  before  but  reasonable  time 
must  be  given  for  the  exercise  of  right  of  action ;  St.  Louis  Cotton  Com- 
press Co.  V.  American  Cotton  Co.,  125  Fed.  199,  60  C.  C.  A.  80,  holding 
Circuit  Court  judgment  founded  on  inadequate  service  of  summons  in 
suit  pending  in  State  court  before  suit  removed  to  Federal  court  not 
reviewable  in  Circuit  Court  of  Appeals;  Webber  v.  St.  Paul  City  Ry. 
Co.,  97  Fed.  143,  38  C.  C.  A.  79,  holding  under  Minn.  Gen.  Stats.,  §  5912, 
personal  representative  of  one  whose  death  was  caused  by  injury  re- 
ceived while  passenger  on  street-car  cannot  maintain  suit  for  breach 
of  contract  of  carriage,  where  suit  not  brought  in  accordance  with  pro- 
visions of  section  5913 ;  Lewis  v.  Pawnee  Bill 's  Wild  West  Co.,  5  Penne. 
(Del.)  399,  61  -Atl.  869,  and  Lewis  v.  Pawnee  Bill's  Wild  West  Co.,  6 
Penne.  (Del.)  321,  16  Ann.  Cm.  908,  66  Atl.  473,  both  holding  action  for 
personal  injuries  barred  by  lapse  of  one  year  even  though  defendant 
out  of  State;  Atlantic  etc.  R.  Co.  v.  Coleman,  142  Ga.  95,  82  S.  E.  499, 
holding  liihitation  of  right  of  action  for  failure  to  sell  railroad  tickets 
at  specified  rate  does  not  exempt  infants  from  its  provisions;  Collier 
V.  Smaltz,  149  Iowa,  235,  Ann.  Cas.  19120,  1007,  128  N.  W.  398,  holding 
statute  limiting  time  within  which  to  contest  conveyances  of  real  prop- 
erty did  not  make  exemption  in  favor  of  insane  persons;  Doyle  v. 
Negrotto,  124  La.  106,  49  South.  995,  holding  infant  not  exempt  from 
terms  of  statute  limiting  time  within  which  to  annul  tax  title;  Swaney 
V.  Gage  Co.,  64  Neb.  632,  90  N.  W.  544,  holding  suit  based  on  Comp. 
Stats.,  chaps.  78, 117,  authorizing:  suit  for  damages  for  injuries  by  reason 
of  defective  bridge  or  road,  which  is  commenced  more  than  thirty  days 
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after  injury  complained  of  occurred,  cannot  be  maintained;  Sclilarb  v. 
Castaing,  50  Wash.  338,  97  Pac.  291,  holding  person  holding  property 
in  open  and  notorious  possession  could  not  effect  adverse  possession 
as  against  infants;  Pietsch  v.  Milbrath,  123  Wis.  670,  102  N.  W.  346, 
unless  statute  of  limitations  by  exception  saves  rights,  it  applies  to  all 
persons;  dissenting  opinion  in  Chauncey  v.  Dyke  Bros.,  119  Fed.  16, 
55  C.  C.  A.  579,  majority  holding  under  Acts  Ark.  1895,  p.  217,  §  3, 
giving  preference  to  mechanics'  liens  over  prior  encumbrances,  except 
where  prior  encumbrance  executed  to  raise  money  for  improvements, 
mechanic's  lien  prior  to  mortgage  lien  to  raise  money  to  pay  for  im- 
provements as  to  part  of  proceeds  not  used  to  pay  for  labor  or  materials ; 
Moi^n  V.  Des  Moines,  60  Fed.  209,  8  C.  C.  A.  569,  construing  act 
limiting  right  of  action  against  city  for  injuries  resulting  from  de- 
fective sidewalks  (affirming  54  Fed.  461) ;  Garrison  v.  Hill,  81  Md.  555, 
32  Atl.  192,  act  limiting  time  for  caveat  of  wills. 

The  following  cases,  construing  various  laws,  cite  the  principal  cases 
on  point  that  courts  can  make  no  exceptions  to  statute  where  legislature 
has  made  none:  Madden  v.  Lancaster  Co.,  65  Fed.  195,  12  C.  C.  A.  566, 
Shreve  v.  Cheesman,  69  Fed.  789,  16  C.  C.  A.  413,  Pearsall  v.  Great 
Northern  Ry.  Co.,  73  Fed.  940,  Boyd  Paving  etc.  Co.  v.  Ward,  85  Fed. 
35,  28  C.  C.  A.  667,  and  dissenting  opinion  in  Stryker  v.  Board  of 
Commrs.  of  Grant  County,  77  Fed.  582,  23  C.  C.  A.  286. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Ayres  v.  Cone,  138  Fed. 
786,  71  C.  C.  A.  144,  majority  holding  creditors  of  bankrupt  who  desire 
to  contest  allowance  of  claim  to  other  creditor  must  file  objections  in 
their  own  behalf;  Lerma  v.  Stevenson,  40  Fed.  359,  not  in  point. 

108  V.  &  522-^26,  27  L.  Ed.  807,  2  Sup.  Ct.  866,  WASHIKQTON  ETC.  B.  B. 
CO.  ▼.  DISTRICT  OF  COLUBIBIA^ 

Wliere  street  railroad  Is  bound  by  statute  to  pave  between  its  tracks 
and  for  two  feet  on  each  side,  and  such  pavement  is  necessarily  more  ez- 
pensiva  than  that  of  rest  of  street,  it  cannot  be  relieved  from  liability 
for  tax  by  paying  proportionate  amount  based  on  width  of  street. 

Approved  in  District  of  Columbia  v.  Metropolitan  B.  R.  Co.,  8  App. 
D.  C.  358,  363,  upholding  right  of  board  of  works  to  lay  out  specified 
road  surfacing  on  railroad  tracks  and  charge  same  to  railroad,  on 
latter's  failure  to  do  so;  Norfolk  etc.  Traction  Co.  v.  City  of  Norfolk, 
115  Va.  175,  Ann.  Caa.  1914D,  1067,  78  S.  E.  547,  holding  railroad  liable 
for  concrete  track  base  put  in  by  city;  City  v.  Prescott,  51  La.  Ann, 
1927,  26  South.  677,  arguendo. 

Street  railway 's  liability  for  paving  assessment.    Note^  46  L.  B.  A. 
200. 
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108  U.  8.  52&-^41,  27  Ik  Ed.  812,  2  Sup.  Ct.  832,  RUGGUIS  ▼.  ILLINOIS. 

Grants  of  immunity  from  legitimate  goyemmental  control  are  never 
presumed;  unless  exemption  is  clearly  established,  legislature  is  ftee  to 
act  on  all  subjects  within  Its  general  jurisdiction. 

Approved  in  Home  Tel.  &  Tel.  Co.  v.  City  of  Los  Angeles,  165  Fed. 
572,  upholding  right  of  city  of  Los  Angeles  to  change  telephone  rates  pre- 
viottsly  established;  Covington  etc.  Turnpike  Road  Co.  v.  Sandford,  164 
U.  S.  686,  588,  41  L.  Ed.  562,  568,  17  Sup.  Ct.  201,  202,  holding  immunity 
from  taxation  never  presumed;  Atlantic  etc.  R.  R.  Co.  v.  Mingus,  7 
N.  M.  376,  34  Pac.  597,  extension  of  time  for  completion  of  road  cannot 
be  presumed. 

State  may  regulate  rates  of  charges  by  railroad  companies  unless  re- 
strained by  charter  provisions. 

Approved  in  Chicago  v.  Cicero,  210  111.  298,  71  N.  E.  359,  statutes 
regulating  charges  of  public  service  corporations  are  valid;  Chicago 
Union  Traction  Co.  v.  Chicago,  199  111.  523,  65  N.  E.  461,  holding  Chicago 
having  charter  power  to  limit  rate  of  street-car  fares  has  power  to  re- 
quire railroads  to  furnish  transfers  to  connecting  lines;  State  v.  Adams 
Express  Co.,  85  Neb.  29,  42  L.  R.  A.  (N.  S.)  396,  122  N.  W.  693,  uphold- 
ing legislative  enactment  reducing  rates  of  Adams  Express  Company; 
City  of  Manitowoc  v.  Manitowoc  &  Northern  Traction  Co.,  145  Wis. 
28,  140  Am.  St.  Rep.  1056,  129  N.  W.  930,  holding  State  may  change 
rate  established  by  city  in  its  contract  with  interorban  railroad;  dis- 
senting opinion  in  Pennsylvania  R.  Co.  v.  Philadelphia  County,  220  Pa. 
120,  15  L.  R.  A.  (N.  S.)  108,  68  Atl.  685,  majority  holding  rates  estab- 
lished to  be  confiscatory  and  of  no  effect;  Dow  v.  Beidelman,  125  U.  S. 
688,  81  L.  Ed.  843,  8  Sup.  Ct.  1029,  Chicago  etc.  R.  R.  Co.  v.  Jones, 
149  111.  377,  391,  393,  41  Am.  St.  R^.  285,  296,  298,  24  L.  R.  A.  145, 
149,  150,  37  N.  E.  251,  254,  256,  Wellman  v.  Chicago  etc.  Ry.  Co.,  83 
Mich.  611,  47  N.  W.  494,  Pingree  v.  Michigan  etc.  R.  Co.,  118  Mich.  324, 
76  N.  W.  638,  641,  Railroad  Commrs.  v.  Railroad  Co.,  22  S.  C.  232,  and 
Norfolk  etc.  R.  R.  Co.  v.  Pendleton,  86  Va.  1007,  11  S.  E.  1063,  all  fol- 
lowing rule ;  Budd  v.  New  York,  143  U.  S.  547,  86  L.  Ed.  257,  12  Sup. 
Ct.  477,  ruling  similarly  as  to  elevator  charges;  Hockett  v.  State,  105 
Ind.  259,  65  Am,  Rep.  207,  6  N.  E.  183,  telephone  charges;  City  of 
Indianapolis  v.  Navin,  161  Ind.  143,  41  L.  R.  A.  340,  47  N.  E.  626,  charges 
on  street  railways;  Stimson  v.  Booming  Co.,  100  Mich.  360,  69  N.  W. 
143,  by  boom  company;  Northern  Pac.  R.  R.  Co.  v.  Territory,  3  Wash. 
Ter.  312,  13  Pac.  606,  in  absence  of  legislation,  courts  may  compel  rail- 
way to  establish  stations  in  proper  places;  Illinois  v.  Chicago  etc.  R.  R. 
Co.,  11  Biss.  686,  16  Fed.  707,  and  Bullard  v.  Northern  Pac.  R.  R.  Co., 
10  Mont.  181,  11  L.  R.  A.  250,  25  Pac.  123,  arguendo. 

Distinguished  in  Southern  Pac.  Co.  v.  Board  of  Railroad  Commrs., 
78  Fed.  265,  holding  State's  power  limited  to  fixing  reasonable  rates; 
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Attorney  General  v.  Old  Colony  R.  R.  Co.,  160  Mass.  87,  22  L.  R.  A. 
119,  35  N.  E.  256,  holding  legislature  cannot  compel  railroads  to  issue 
universal  mileage  tickets  (but  see  dissenting  opinion  in  160  Mass.  96,  22 
Ii.  R.  A.  122,  35  N.  E.  260) ;  Covington  etc.  Bridge  Co.  v.  Kentucky,  154 
U.  S.  215,  38  L,  Ed,  967, 14  Sup.  Ct.  1091,  denying  power  to  regulate  tolls 
on  interstate  bridge. 

Validity  and  effect  of  statute  requiring  carriers  to  carry  passengers 
at  fixed  rate  per  mile.    Note,  21  Ann.  Gas.  192. 

Leg^lative  power  to  fix  tolls,  rates  or  prices.    Note,  S3  L.  R.  A.  188. 

Right  to  reduce  rates  of  public  service  corporation  fixed  by  fran- 
chise or  charter.    Note,  L.  R.  A.  1915G,  269,  275. 

Amendment  of  railroad  company's  charter  empowering  it  to  fix  rites 
by  liy-lawB  did  not  imply  power  to  exceed  rates  fixed  by  State  laws,  power 
to  make  by-laws  being  restricted  in  charter  to  such  as  were  not  repugnant 
to  State  laws. 

Approved  in  State  v.  Missouri  Pac.  Ry.  Co.,  76  Kan.  480,  92  Pac. 
610,  upholding  right  of  State  to  del^ate  certain  powers  to  board  of 
railroad  commissioners;  Owensboro  v.  Owensboro  Water- Works  Co.,  191 
U.  S.  370,  48  L.  Ed.  224,  24  Sup.  Ct.  82,  arguendo ;  Illinois  etc.  R.  R.  Co. 
V.  Illinois,  108  U.  S.  542,  543,  27  L.  Ed.  819,  2  Sup.  Ct.  839,  following 
rule;  Railroad  Commission  Cases,  116  U.  S.  325,  329,  29  L.  Ed.  642,  643, 
6  Sup.  Ct.  342,  343,  grant  of  power  to  fix  rates  does  not  divest  State's 
power  of  supervision;  Atlantic  etc.  R.  Co.  v.  United  States,  76  Fed.  192, 
193,  194,  power  of  railways  to  fix  rates  did  not  exempt  them  from  con- 
gressional supervision. 

^When  words  of  charter  are  plain  and  clear  and  lead  to  no  absurd  con- 
clusion, extrinsic  facts  will  not  be  considered  in  interpreting  them. 

Approved  in  Houghton  v.  Payne,  194  U.  S.  100,  48  L.  Ed.  891,  24  Sup. 
Ct.  590,  holding  in  construing  classification  of  certain  printed  matter, 
plain  language  of  statute  prevailed  over  previous  classification ;  Drake  v. 
Drewry,  109  Ga.  407,  35  S.  E.  47,  holding  prohibition  does  not  lie  to 
prohibit  ordinary  from  passing  on  contest  respecting  local  option  elec- 
tion under  Pol.  Code,  §  1541  et  seq. ;  Raritan  Riv.  R.  R.  Co.  v.  Middle- 
sex etc.  Co.,  70  N.  J.  L.  744,  58  Atl.  336,  where  statute  of  State  violates 
Constitution,  Constitution  is  followed;  United  States  v.  Graham,  110 
U.  S.  221,  28  If.  Ed.  127,  3  Sup.  Ct.  583,  construing  statute  allowing 
mileage  to  naval  oflBcers;  United  States  v.  Hill,  120  U.  S.  180,  30  L.  Ed. 
631,  7  Sup.  Ct.  516  (affirming  25  Fed.  379),  construing  act  of  Congress 
regulating  fees  of  District  Court  clerk,  and  holding  practical  construc- 
tion governed  where  meaning  doubtful;  Pentlarge  v.  Kirby,  19  Fed.  504, 
construing  statute  penalizing  false  stamping  of  word  ''patented'*;  Cort- 
sey  V.  Territory,  7  N.  M.  96,  19  L.  R.  A.  855,  32  Pac.  507,  statute  r^u- 
lating  sales  of  liquor. 
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Rnles  for  interpretation  of  statute.    Note,  14  E.  R.  G.  831. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  25  Am.  St.  Rep.  889. 

Miscellaneous.  Cited  in  Matthews  v.  Board  of  Corp.  Commrs.,  106 
Fed.  10,  upholding  finding  as  to  reasonableness  of  rates  established  by 
corporation  commission  where  special  commissioner  found  that  railroad 
made  fair  net  profit  on  rate. 

108  U.  S.  541-643,  27  L.  Ed.  818,  2  Snp.  Ot.  839,  ILLINOIS  CENTRAL  S.  S. 
CO.  ▼.  ILLINOIS. 

State  may  regulate  rates  of  charges  by  railroad  companies  unless  re- 
strained by  charter  proyisiona. 

Approved  in  Dow  v.  Beidelman,  125  U.  S.  688,  31  L.  Ed.  843,  8  Sup. 
Ct.  1029,  following  rule ;  Budd  v.  New  York,  143  U.  S.  547,  36  L.  Ed.  257, 
12  Sup.  Ct.  477,  as  to  elevator  charges;  Hockett  v.  State,  105  Ind.  259, 
5  N.  E.  183,  telephone  charges;  Illinois  v.  Chicago  etc.  R.  R.  C0.7  11 
Biss.  586,  16  Fed.  707,  arguendo. 

Amendment  of  railroad  company's  chartei:,  empowering  it  to  fix  rates 
by  by-laws,  did  not  imply  power  to  exceed  rates  fixed  by  State  laws,  power 
to  make  by-laws  being  restricted  in  charter  to  such  as  are  not  repugnant  to 
State  laws. 

Approved  in  State  v.  Missouri  Pac.  Ry.  Co.,  76  Kan.  480,  92  Pac.  610, 
upholding  right  of  State  to  delegate  certain  powers  to  board  of  railroad 
commissioners;  Atlantic  etc.  R.  Co.  v.  United  States,  76  Fed.  193,  194, 
power  of  railroads  to  fix  rates  did  not  exempt  them  from  congressional 
supervision. 

108  U.  S.  543-552,  27  L.  Ed.  820,  2  Sup.  Ct.  846,  HAWLEY  V.  FAIRBANKS. 

Where  distinct  causes  of  action  are  united  in  one  suit,  and  distinct 
Judgments  are  rendered  for  or  against  the  several  parties,  such  Judgments 
cannot  be  united  to  give  Jurisdiction  on  appeal. 

Approved  in  Washington  County  v.  Williams,  111  Fed.  813,  49  C.  C.  A. 
621,  holding  several  holders  of  county  bonds  cannot  unite  and  jointly 
maintain  suit  in  equity  to  obtain  decree  establishing  validity  of  bonds 
and  recovery  of  amount  due  thereon  on  repudiation  of  obligations  by 
county;  Henderson  v.  W^adsworth,  115  U.  S.  276,  29  L.  Ed.  379,  6  Sup. 
Ct.  43,  and  Ex  parte  Phoenix  Ins.  Co.,  117  U.  S.  369,  29  L.  Ed.  924,  6 
Sup.  Ct.  772,  both  following:  rule;  Stewart  v.  Dunham,  115  U.  S.  65, 

29  L.  Ed.  831,  5  Sup.  Ct.  1164,  and  Gibson  v.  Shufeldt,  122  U.  S.  38, 

30  L.  Ed.  1087,  7  Sup.  Ct.  1072,  only  plaintiff  in  creditors'  suit  whose 
demands  are  jurisdiction  ally  sufficient  can  appeal;  Clay  v.  Field,  138 
U.  S.  479,  34  L.  Ed.  1049,  11  Sup.  Ct.  425,  several  claims  in  admiralty 
are  not  joinable  to  give  appellate  jurisdiction;  Walter  v.  Northeastern 
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R.  R.  Co.,  147  U.  S.  373,  37  L.  Ed.  20B,  13  Sup.  Ct.  360,  distinct  assess- 
ments not  joinable  for  purpose  of  injunction ;  Sioux  Falls  Nat.  Bank  v. 
Swenson,  48  Fed.  624,  taxes  against  stockholders  cannot  be  abrogated 
to  give  jurisdiction  to  enjoin  collection;  Busey  v.  Smith,  67  Fed.  16, 
heirs  cannot  be  joined  to  give  jurisdiction  in  suit  by  creditor;  Smith- 
son  V.  Hubbell,  81  Fed.  694,  aggregation  of  claims  cannot  give  juris- 
diction to  en jDin  bank  receiver ;  Wheless  v.  St.  Louis,  96  Fed.  867,  868, 
869,  owners  ^f  several  lots  cannot  join  so  as  to  give  Federal  court  juris- 
diction to  enjoin  assessment;  Hartford  Fire  Ins.  Co.  v.  Bonner  Mer- 
cantile Co.,  44  Fed,  157.  11  L.  R.  A.  628. 

Distinguished  in  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  613,  holding 
jurisdictional  amount  exists  where  assets  of  insolvent  corporation  exceed 
two  thousand  dollars,  whether  or  not  aggregate  claims  of  creditors'  exceed 
such  amount;  dissenting  opinion  in  Washington  County  v.  Williams, 
111  Fed.  814,  49  C.  C.  A,  621,  majority  holding  several  holders  of  county 
bonds  cannot  unite  and  jointly  maintain  suit  in  equity  to  obtain  decree 
establishing  validity  of  bonds  and  recovery  of  amount  due  thereon  on 
repudiation  of  obligations  by  county;  Davis  v.  Corbin,  112  U.  S.  40, 
28  L.  Ed.  629,  6  Sup.  Ct.  6,  where  interests  were  joint. 

Jurisdiction  of  Federal  Circuit  Court  as  affected  by  amount  in 
controversy  in  cases  of  joint  parties  plaintiff  or  defendant. 
Note,  5  Ann.  Oas.  489. 

Amount  in  controversy  for  purposes  of  appeal  from  judgment  in 
consolidated  action.    Note,  15  Ann.  Gas.  493. 

Where  several  distinct  Judgments  are  united  for  purpose  of  appeal, 
court  will  dismiss  those  causes  in  which  sum  involved  is  insnbcient,  retain- 
ing otliers  for  adjudication. 

Approved  in  Troy  Bank  v.  Whitehead,  184  Fed.  936,  refusing  to  allow 
joinder  of  two  separate  vendor's  lien  notes  for  twelve  hundred  dollars 
each;  Singer  v.  Singer,  122  Tenn.  682,  126  S.  W.  1088,  holding  two 
attorneys  appealing  from  decree  allowing  them  separate  fees  cannot  join 
suits  so  as  to  obtain  jurisdiction;  Wees  v.  Elbon,  61  W.  Va.  389,  56 
S.  E.  614,  holding  suits  to  enforce  mechanics'  liens  are  separate  con- 
troversies, and  cannot  be  joined  for  purpose  of  jurisdictional  amounts; 
Davis  V.  Schwartz,  166  U.  S.  647,  39  L.  Ed.  296,  15  Sup.  Ct.  243,  follow- 
ing rule;  Hardin  v.  Cass  County,  42  Fed.  656,  holding  suit  dismissible 
at  any  stage  of  proceedings. 

Where  facts  of  issue  of  municipal  bonds  and  liability  of  city  thereon 
liATe  been  Judicially  determined  by  Judgment  of  Circuit  Court,  no  further 
eertiiicate  from  town  officers  is  necessary  to  compel  county  clerk  to  assess 

to  pay  Judgment. 
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Approved  in  Rose  v.  McKie,  145  Fed.  590,  76  C.  C.  A.  274,  antliority 
given  town  to  contract  debt  carries  with  it  authority  to  tax  for  the 
payment  of  such  debt. 

Distinguished  in  Seibert  v.  Lewis,  122  U.  S.  298,  88  L.  Ed.  1166,  7 
Sup.  Ct.  1196,  under  facts.- 

Injunction  against  municipal  officers  before  Jn<lgment  against  it  was 
rendered  on  its  bonds,  cannot  prevent  enforcement  of  tax  by  Circuit  Court 
to  satisfy  its  Judgment. 

Approved  in  Holt  County  v.  National  Life  Ins.  Co.,  80  Fed.  691,  25 
C.  C.  A.  469,  following  rule;  Risley  v.  City  of  Utica,  179  Fed.  892, 
holding  persons  paying  water  assessment  cannot  recover  as  being  prop- 
erty ta^en  without  due  process  of  law,  even  though  water  contract  illegal ; 
Lewis  V.  Peck,  154  Fed.  281,  83  C.  C.  A.  211,  holding  injunction  pro- 
hibiting contesting  of  decree  of  confirmation  of  sale  of  railroad  prop- 
erty could  not  be  effective  against  mortgage  bondholders  who  were  not 
parties  to  original  suit ;  Clapp  v.  Otoe  County,  104  Fed.  476,  45  C.  C.  A. 
579,  holding  State  court  cannot  restrain  collection  of  taxes  and  so  pre- 
vent Federal  court  from  proceeding  to  judgment  in  action  of  which 
it  has  jurisdiction,  nor  from  enforcing  its  judgment  by  mandamus  to 
compel  levy  and  collection  of  taxes  to  pay  it ;  Wyman  v.  Searle,  88  Neb. 
36,  128  N.  W.  805,  holding  purchaser  at  tax  sale  is  not  bound  by  sub- 
sequent decree  declaring  tax  void,  where  he  was  not  made  a  party; 
McCullough  V.  Hicks,  63  S.  C.  546,  41  S.  E.  762,  holding  State  court  can- 
not enjoin  enforcement  of  mandamus  issued  by  Federal  court  to  enforce 
its  judgment  in  suit  in  which  it  originally  had  jurisdiction;  Feely  v. 
Bryan,  55  W.  Va.  593,  47  S.  E.  311,  any  writing  charging  a  debt  on 
property,  though  not  a  formal  mortgage,  is  an  equitable  mortgage. 

Who  are  bound  by  a  judgment  for  or  against  a  municipal  or  other 
governmental  body  or  its  officers.  Note,  105  Am.  St.  Bep.  216, 
217. 

Miscellaneous.  Cited  in  Kinney  v.  Eastern  Trust  etc.  Banking  Co., 
123  Fed.  300,  59  C.  C.  A.  586,  to  point  that  one  not  party  to  suit  not 
bound  by  decree. 

108  XT.  S.  652-563,  27  L.  Ed.  811,  2  Sup.  Ct.  863,  EX  PASTE  HUNG  HAKO. 

Except  in  cases  affecting  ambassadors,  other  public  ministers,  or  con- 
suls, and  those  in  which  State  is  party.  Supreme  Court  can  issue  hatieaa 
corpus  only  in  aid  of  its  appellate  Jurisdiction. 

Approved  in  Ware  v.  Sanders,  146  Iowa,  245,  124  N.  W.  1085,  uphold- 
ing right  of  prisoner  to  apply  to  judge  of  Supreme  Court  for  writ  of 
habeas  corpus. 
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108  n.  B.  553-^56,  27  L  Ed.  819,  2  Snp.  Ct.  869,  MEALTH  ▼.  PHELLIF8 
COUNTY. 

Brafts  drawn  by  levee  Inspectors  on  levee  treasurer  of  PliiUips  Oonsty, 
under  Arkansas  act  of  February  16,  1859,  and  renewal  bonds  issued  by 
county  clerk,  under  act  of  January  15,  1861,  do  not  constitute  indebtedness 
of  county  for  wbich  action  will  lie  against  it. 

Approved  in  Folsom  v.  Greenwood  Co.,  130  Fed.  734,  holding  town- 
ship subscribing  for  railroad  bonds  liable  therefor  and  not  the  county; 
Liebman  v.  San  Francisco,  11  Sawy.  171,  24  Fed.  721,  holding  city  not 
suable  on  bonds  issued  by  board  of  public  works. 

Distinguished  in  Lauderdale  County  v.  Kittel,  229  Fed.  600,  holding 
road  districts  mere  geographical  subdivisions,  and  hence  county  decree- 
ing improvements  was  one  to  be  sued  on  contract;  Mather  v.  San  Fran- 
cisco, 115  Fed.  42,  52  C.  C.  A.  631,  holding  holders  of  bonds  issued 
under  Cal.  Act  1875,  p.  433,  for  widening  of  Dupont  Street,  could  main- 
tain suit  to  recover  judgment  thereon  against  city,  to  be  paid  from 
special  fund  and  to  be  enforced  by  appropriate  proceedings  to  compel 
it  to  provide  such  fund  as  required  by  act ;  Kimball  v.  Board  of  Commrs., 
21  Fed.  147,  holding  bonds  issued  for  construction  of  county  roads  are 
county  obligations,  although  county  not  taxable  as  entirety  for  such 
roads. 

Equity  will  not  compel  levy  of  tax  to  pay  claims  against  levee  district^ 
if  action  at  law  thereon  is  barred  by  statute  of  limitations. 

Approved  in  Ex  parte  Caldwell,  138  Fed.  488,  habeas  corpus  may  be 
issued  out  of  a  Federal  court  to  inquire  into  the  cause  of  a  commitment 
under  a  civil  as  well  as  a  criminal  process;  Ex  parte  White,  2  Cal.  App. 
728,  84  Pac.  243,  holding  habeas  corpus  is  a  civil  proceeding;  Sis  v.  Boar- 
man,  11  App.  D.  C.  121,  holding  action  to  enforce  mortgage  is  possessory 
action,  and  must  be  brought  within  twenty  years;  State  v.  Superior 
Court,  32  Wash.  146,  147,  72  Pac.  1041,  on  appeal  from  judgment  deny- 
ing habeas  corpus  an  appeal  bond  is  required,  being  a  civil  ^proceeding; 
State  V.  Chittenden,  127  Wis.  492,  107  N.  W.  507,  holding  that  writ  of 
habeas  corpus  is  original  writ;  dissenting  opinion  in  United  States  v. 
Ju  Toy,  198  U.  S.  272,  '49  L.  Ed.  1048,  25  Sup.  Ct  644,  majority  holding 
one  seeking  entrance  into  this  country  is  not  denied  due  process  of  law, 
because  decision  on  right  to  enter  is  rendered  by  executive  officer. 

108  n.  8.  656-660,  27  L.  Ed.  811,  2  Sup.  Ct.  871,  EX  PABTE  TOM  TONO. 

In  civil  suits,  questions  cannot  be  certified  to  Supreme  Court  on  divi- 
sion of  opinion,  unless  final  Judgment  has  been  rendered  in  Circuit  Court; 
aliter  in  criminal  proceedings. 

Cited  in  dissenting  opinion  in  In  re  Barker,  56  Vt.  13,  majority  holding 
statutes  allowing  exceptions  in  civil  cases  inapplicable  to  habeas  corpus 
proceedings;  Darnell  v.  Lyon,  85  Tex.  468,  22  S.  W.  310,  arguendo. 
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ProceedlngB  to  enforce  dvll  rl^ts  are  civil  proceedings,  and  proceed- 
ings for  pnnisliment  of  crimes  are  criminal  proceedings. 

Approved  in  State  v.  Shrader,  73  Neb.  620,  119  Am.  St.  Bep.  913,  103 
N.  W.  277,  holding  prisoner  set  at  liberty  on  order  from  lower  court 
may  be  remanded  to  custody  on  reversal  by  appellate  court. 

Habeas  corpus  proceedings  are  in  nature  of  civil  proceedings,  althougli 
instituted  to  secure  fteedom  from  custody  under  criminal  prosecution. 

Approved  in  McGowan  v.  Moody,  22  App.  D.  C.  157,  holding  Supreme 
Court,  District  of  Columbia,  has  no  jurisdiction  to  issue  writ  of  habeas 
corpus  in  favor  of  one  restrained  by  navy  officer  acting  under  instruc- 
tions of  Secretary  of  Navy;  Davis  v.  Smith,  7  Qa.  App.  193,  66  S.  E. 
402,  and  Martin  v.  District  Court,  37  Colo.  113,  119  Am.  St.  Bep.  262, 
86  Pac.  83,  both  holding  judgment  on  habeas  corpus  proceeding  review- 
able by  writ  of  error;  In  re  Jewett,  69  Kan.  838,  77  Pac.  570,  one  held 
under  an  order  made  without  jurisdiction,  as  for  contempt,  may  raise 
question  as  to  jurisdiction  on  habeas  corpus;  State  v.  Nast,  209  Mo.  731, 
108  S.  W.  569,  holding  power  given  to  judge  to  issue  writs  of  habeas 
corpus  does  not  render  his  tribunal  a  criminal  court;  State  v.  Gordon, 
105  Miss.  465,  62  South.  431,  435,  holding  habeas  corpus  to  compel  ad- 
mission of  relator  to  bail  was  civil  proceeding;  State  v.  McDonald,  123 
Minn.  86,  142  N.  W.  1051,  holding  appeal  from  order  discharging  writ 
does  not  prevent  court  from  issuing  commitment  pending  outcome  of 
appeal;  Ex  parte  FuUen,  17  N.  M.  406,  132  Pac.  1138,  upholding  right 
of  officer  granting  writ  of  habeas  corpus  to  require  bond  to  cover  costs; 
McMahon  v.  Mead,  30  S.  D.  519,  139  N.  W.  123,  holding  person  inves- 
tigated nee3  not  be  present  at  insanity  proceedings ;  Winnovich  v.  Emery, 
33  Utah,  348,  93  Pac.  989,  holding  appeal  by  one  opposing  writ  of  habeas 
corpus  is  not  appeal  by  State ;  State  v.  Superior  Court,  32  Wash.  146, 147, 
72  Pac.  1041,  holding  appeal  from  order  remanding  applicant  for  habeas 
corpus  is  ineffectual  as  stay  of  proceedings,  where  no  appeal  bond  filed 
within  five  days  after  notice  of  appeal  as  required  in  civil  actions  by 
Bal.  Code,  §  6505 ;  State  v.  Huegon,  110  Wis.  220,  223,  85  N.  W.  1052, 
1053,  holding  attorney  may  appear  at  request  of  public  prosecutor  at 
private  expense  to  represent  sheriff  in  habeas  corpus  proceedings;  dis- 
senting opinion  in  Rush  v.  Buckley,  100  Me.  338,  70  L.  R.  A.  464,  61  Atl. 
781,  majority  holding  judge  who  issued  warrant,  arresting  officer  and 
complaining  witness  not  liable  for  false  imprisonment  for  proceeding 
under  void  statute;  Kurtz  v.  Moffitt,  115  U.  S.  494,  29  L.  Ed.  459,  6 
Sup.  Ct.  149,  writ  of  habeas  corpus  is  not  removable  to  Federal  court; 
Famswbrth  v.  Montana,- 129  U.  S.  113,  32  L.  Ed.  618,  9  Sup.  Ct.  255, 
and  In  re  Borrego,  8  N.  M.  657,  46  Pac.  211,  habeas  corpus  order  in 
territorial  court  not  appealable  to  Federal  Supreme  Court;  Cross  v. 
Burke,  146  U.  S.  88,  36  L.  Ed.  898,  13  Sup.  Ct.  24,  Supreme  Court  cannot 
review  decision  of  court  of  District  of  Columbia  in  habeas  corpus  pro- 
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eeedin^;  Henderson  v.  James,  52  Ohio  St.  259,  27  L.  R.  A.  293,  39  N.  E. 
807,  final  order  of  discharge  is  reversible  on  error;  United  States  v. 
Sanges,  144  U.  S.  321,  36  L.  Ed.  449,  12  Sup.  Ct.  613,  In  re  Wo  Lee,  11 
Sawy.  432,  26  Fed.  473,  and  In  re  King,  51  Fed.  435,  arguendo. 

When  court  may  refuse  writ  of  habeas  corpus.    Note,  67  Am,  Dec. 
396. 

Habeas  corpus  as  civil  or  criminal  proceeding.    Note,  7  Ann.  Gas. 
1020. 

Supreme  Court  lias  not  Jurisdiction  to  review  questions  certified  in 
liabeas  coxpus  proceedings  before  entry  of  final  Judgment. 

Approved  in  Ex  parte  Clodomiro  Cota,  110  U.  S.  385,  28  L.  Ed.  172, 
4  Sup.  Ct.  25,  following  rule ;  In  re  Hammill,  9  S.  D.  391,  69  N.  W.  578, 
holding  order  in  habeas  corpus  proceeding  is  final  and  appealable. 

108  U.  S.  661-568,  27  I^  Ed.  825,  2  Sup.  Ot.  87S,  GIBSON  v.  BBUOE. 

Bemoval  of  cause  is  not  allowable  unless  petition  therefor  is  filed  in 
State  court  at  or  before  term  at  which  cause  could  be  first  tried,  and  before, 
trial. 

Cited  in  Goodnow  v.  Dolliver,  26  Fed.  470,  holding  cause  not  remov- 
able after  appeal  and  remand. 

Cause  cannot  be  removed  from  State  court  to  Federal  court,  under  act 
of  1875,  unless  requisite  citizenship  of  parties  exists  both  when  suit  is  begun 
and  when  petition  is  filed. 

Approved  in  Huntington  v.  Finney,  126  Fed.  238,  German  Sav.  etc. 
Soc.  V.  Dormitzer,  116  Fed.  472,  53  C.  C.  A.  639^  Houston  etc.  R.  Co. 
V.  Shirley,  111  U.  S.  360,  28  L.  Ed.  466,  4  Sup.  Ct.  473,  Mansfield  etc. 
Ry.  Co.  V.  Swan,  111  U.  S.  381,  28  L.  Ed.  463,  4  Sup.  Ct.  511,  Akers  v. 
Akers,  117  U.  S.  198,  29  L.  Ed.  888,  6  Sup.  Ct.  669,  Stevens  v.  Nichols, 
130  U.  S.  231,  32  L.  Ed.  915,  9  Sup.  Ct.  519,  Frelinghuysen  v.  Baldwin, 
22  Blatchf.  1,  2,  19  Fed.  49,  MacNaughton  v.  South  Pac.  etc.  R.  R.  Co., 
10  Sawy.  113,  Edney  v.  Commercial  etc.  Ins.  Co.,  ll  Sawy.  138,  24 
Fed.  657,  Brinkerhoff  v.  Morris  Canal  Co.,  18  Fed.  97,  Ferry  v.  Merri- 
mack, 18  Fed.  664,  Carriek  v.  Landman,  20  Fed.  211,  Gudger  v.  Western 
etc.  R.  Co.,  21  Fed.  82,  Schnadig  v.  Flescher,  29  Fed.  465,  Hone  v. 
Dillon,  29  Fed.  466,  Seddon  v.  Virginia  etc.  Co.,  36  Fed.  8,  1  L.  R.  A. 
109,  Bumham  v.  First  Nat.  Bank,  53  Fed.  165,  166,  3  C.  C.  A.  486, 
Craswell  v.  Belanger,  56  Fed.  530,  6  C.  C.  A.  1,  Foster  v.  Paragould  etc. 
R.  Co.,  74  Fed.  273,  Amy  v.  Manning,  144  Mass.  154,  10  N.  E.  740, 
Hemdon  v.  Lancashire  Ins.  Co.,  107  N.  C.  193,  10  L.  R.  A.  54,  12  S.  E. 
241,  Blackwell  v.  Lynchburg  etc.  R.  R.  Co.,  107  N.  C.  219,  12  S.  E.  133, 
Lawson  v.  Richmond  etc.  R.  R.  Co.,  112  N.  C.  398,  17  S.  E.  172,  and 
'  Baird  v.  Richmond  etc.  R.  R.  Co.,  113  N.  C.  608,  18  S.  E.  699,  all  fol- 
;  lowing  rule;  Kinney  v.  Columbia  Savings  Assn.,  191  U.  S.  81,  48  L.  Ed. 
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105,  24  Sup.  Ct.  30,  holding  Circuit  Court  may  permit  lunendment  of 
removal  petition  by  addition  of  specific  and  complete  averments  of 
plaintiff's  citizenship;  Anaconda  Copper  Min.  Co.  v.  Butte-Balaklava 
Copper  Co.,  200  Fed.  810,  holding  fact  that  territory  of  Arizona  was 
made  State  after  joinder  of  issue  in  suit  would  not  affect  citizenship 
of  parties  at  time  of  commencement  of  suit;  Kyle  v.  Chicago,  R.  I.  & 
P.  Ry.  Co.,  173  Fed.  240,  holding  on  motion  to  remove,  presumption  is 
that  moving  party  was  citizen  of  another  State  at  time  of  commence- 
ment of  action;  Green  v.  Heaston,  154  Ind.  130,  56  N.  E.  88,  holding  re- 
moval petition  alleging  diverse  residence  at  time  of  filing  complaint 
instead  of  alleging  diverse  citizenship  at  time  of  commencement  of  action 
and  also  at  time  petition  was  filed  is  insufficient;  O'Connor  v.  Chicago 
etc.  Ry.  Co.,  144  Iowa,  295,  122  N.  W.  949,  holding  petition  for  re- 
moval defective  for  not  alleging  citizenship  of  plaintiff  at  time  of  com- 
mencement of  action;  Moore  v.  Edgefield,  32  Fed.  500,  and  Jarboe  v. 
Templer,  38  Fed.  217,  holding  vested  jurisdiction  of  Federal  court  can- 
not be  divested  by  change  of  residence;  Richmond  etc.  R.  Co.  v.  Find- 
ley,  32  Fed.  642,  holding  introduction  of  new  parties  does  not  give 
right  of  removal  unless  cause  separable;  Koenigsberger  v.  Richmond 
Silver  Min.  Co.,  158  U.  S.  50,  39  L.  Ed.  892,  15  Sup.  Ct.  755,  and  La 
Montague  v.  T.  W.  Harvey  Lumber  Co.,  44  Fed.  647,  arguendo. 

108  n.  8.  664-565,  27  L.  Ed.  828,  2  Sup.  Ot.  875,  NEW  JEB8EY  ZIKO  CO. 
V.  TBOTTER. 

Where  declaration  in  trespass  contains  counts  qnare  claumm  and  de, 
bonis  asportatis,  and  neither  party  sets  np  title,  there  can  be  no  appeal  to 
Supreme  Court  for  Judgment  less  than  five  thousand  dollars. 

Approved  in  Squire  v.  Robertson,  191  Fed.  736,  holding  in  suit  to  de- 
termine amount  due  on  installment  contract  for  sale  of  land,  whole  value 
of  land  determines  jurisdictional  amount;  Porter  v.  Northern  Pac.  Ry. 
Co.,  161  Fed.  775,  where  title  is  put  in  dispute  in  action  of  trespass, 
value  of  land  determines  jurisdictional  amount. 

Jurisdiction  is  determined  by  value  in  dispute  in  appellate  court.  Col- 
lateral effect  of  Judgment  in  another  suit  between  same  or  other  parties 
cannot  he  considered. 

Approved  in  Battle  v.  Atkinson,  115  Fed.  387,  holding  Arkansas  action 
for  unlawful  detainer  being  merely  to  restore  possession,  Federal  court 
has  no  jurisdiction  where  complaint  alleges  value  of  premises  to  be  five 
thousand  dollars  and  rental  value  twenty-five  dollars  per  month;  Hen- 
derson V.  Wadsworth,  115  U.  S.  276,  29  K  Ed.  379,  6  Sup.  Ct.  43,  hold- 
ing distinct  interests  cannot  be  aggregated  to  give  jurisdiction;  Gibson 
V.  Shufeldt,  122  U.  S.  29,  30  L.  Ed.  1084,  7  Sup.  Ct.  1067,  holding,  where 
judgments  in  creditors'  suit  are  separable,  amount  of  each  governs; 
New  England  Mtg.  Security  Co.  v.  Gay,  145  U.  S.  131,  36  L.  Ed.  648,  12 
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Snp.  Ct.  817,  holding  difference  between  amount  recovered  and  amount 
claimed  go^^ems  on  appeal  by  plaintifE. 

108  n.  8.  566-667,  27  L.  Ed.  812,  2  Snp.  Ot.  876,  EX  FABTE  BAIf^tlMOBB 
ETC.  B.  B.  GO. 

ICandamns  cannot  be  used  to  perform  office  of  writ  of  error. 
Approved  in  The  Union  Steamboat  Co.,  178  U.  S.  319,  44  L.  Ed.  1086, 
20  Sup.  Ct.  905|  holding  mandamus  does  not  lie  to  review  decision  of 
inferior  court  on  matter  left  open  by  mandate  and  opinion  of  higher 
court;  Rankin  v.  Fletcher,  84  Ark.  159,  104  S.  W.  934,  and  State  ▼. 
Second  Judicial  District  Court,  17  N.  M.  285,  127  Pac.  24,  both  refusing 
mandamus  where  there  was  adequate  remedy  by  appeal;  Florida  v. 
Helen  S.  Burbridge,  41  Fla.  461,  26  South.  1020,  holding  mandamus 
does  not  lie  from  interlocutory  order  in  equity  cause  whereby  order 
of  publication  and  publication  thereon  and  service  on  nonresident  ad- 
ministratrix sought  thereby  are  set  aside ;  Utah  v.  Booth,  21  Utah,  96, 
59  Pac.  555,  holding  mandamus  from  Supreme  Court  will  not  issue 
when,  right  of  appeal  exists  unless  apparent  that  interest  of  justice 
requires  it;  In  re  Morrison,  147  U.  S.  26,  37  L.  Ed.  65,  13  Sup.  Ct.  250, 
In  re  Atlantic  City  R.  R.  Co.,  164  U.  S.  635,  41  L.  Ed.  580,  17  Sup.  Ct. 
208,  United  States  v.  Swan,  65  Fed.  649,  650, 13  C.  C.  A.  77,  and  People 
V  Granett,  130  111.  342,  23  N.  E.  331,  all  holding  writ  would  not  issue  to 
compel  court  to  vacate  order;  Matheson  v.  King,  32  Fla.  419,  13  South. 
892,  will  not  issue  to  correct  errors;  State  v.  Hocker,  33  Fla.  287,  14 
South.  588,  refusing  writ  of  prohibition  where  lower  court  had  juris- 
diction; State  V.  Young,  31  Fla.  601,  34  Am.  St  B^.  44,  19  L.  B.  A* 
638,  12  South.  675,  arguendo. 

When  mandamus  is  the    proper  remedy    against  public  officers. 
Note,  98  Am.  St.  Bep.  892. 

Mandamus  cannot  issue  to  bring  up  for  review  Judgment  of  Circuit 
Court  on  plea  to  Jurisdiction. 

Approved  in  Ex  parte  Roe,  234  U.  S.  73,  58  L.  Ed.  1218,  34  Sup.  Ct. 
722,  holding  mandamus  will  not  lie  to  review  decree  refusing  removal 
of  cause  to  State  court;  In  re  Pennsylvania  Co.,  137  U.  S.  453,  84  L.  Ed. 
739,  11  Sup.  Ct.  141,  holding  writ  will  not  lie  to  compel  reinstatement 
of  cause;  American  Constr.  Co.  v.  Jacksonville  etc.  Ry.  Co.,  148  U.  S. 
379,  S7  L.  Ed.  489,  13  Sup.  Ct.  761,  will  not  lie  to  review  decree  alleged 
to  be  made  without  jurisdiction. 

108  XT.   8.   567-668,   27  L.   Ed.   824,   2   Sup.   Ct.   877,   SCABBOSGUOH   ▼. 
PABOOUD. 

No  Judgment  or  decree  of  State  court  caii  be  reviewed  in  Supreme 
Court  unless  writ  of  error  is  brought  within  two  years  after  entry  of 
Indgment. 
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Approved  in  Roney  v.  Van  Ness,  231  U.  S.  737,  58  L.  Ed.  460,  34 
Sup.  Ct.  316,  following  rule ;  Carriere  &  Son  v.  United  States,  163  Fed. 
1010,  refusing  to  allow  application  for  review  of  decision  of  board  of 
general  appraisers  bronght  one  day  after  thirty-day  period;  Kentucky 
etc.  Land  Co.  v.  Howes,  153  Fed.  164,  82  C.  C.  A.  337,  and  Old  Nick 
Williams  Co.  v.  United  States,  152  Fed.  928,  82  C.  C.  A.  73,  both  dis- 
missing writ  of  error  on  account  of  failure  to  bring  it  within  six  months ' 
period;  Rutan  v.  Johnson,  130  Fed.  110,  64  C.  C.  A.  443,  Circuit  Court 
of  Appeals  has  no  jurisdiction  to  review  a  judgment  six  months  after 
entry;  Whitsitt  v.  Union  Depot  etc.  R.  Co.,  122  U.  S.  365,  30  L.  Ed. 
1150,  7  Sup.  Ct.  1249,  and  Credit  Co.  v.  Arkansas  etc.  Ry.  Co.,  128  U.  S. 
260,  32  L.  Ed.  449,  9  Sup.  Ct.  108,  ruling  similarly  as  to  appeal  from 
Circuit  Court;  Union  Pac.  Ry.  Co.  v.  Colorado  etc.  Ry.  Co.,  54  Fed.  23, 
4  C.  C.  A.  161,  dismissing  writ  not  filed  in  time. 

Writ  of  error  is  not  brought,  In  legal  meaning  of  term,  until  it  is  filed 
in  court  which  rendered  Judgment. 

Approved  in  Mutual  Life  Ins.  Co.  v.  Phinney,  178  U.  S.  335,  44  L.  Ed. 
1092,  20  Sup.  Ct.  909,  holding  failure  of  clerk  of  Circuit  Court  of 
Appeals  to  indorse  writ  of  error  as  filed  does  not  defeat  transfer  of 
cause  when  judge  has  done  all  that  is  necessary  for  him  to  do  and 
party  has  done  all  that  is  required  of  him;  Polleys  v.  Black  River 
Imp.  Co.,  113  U.  S.  83,  28  L.  Ed.  938,  6  Sup.  Ct.  370,  holding  statute 
begins  to  run  from  date  of  filing  writ ;  United  States  v.  Baxter,  51  Fed. 
624,  2  C.  C.  A.  410,  dismissing  writ  allowed  but  not  filed  within  statu- 
tory period ;  Threadgill  v.  Piatt,  71  Fed.  3,  and  Mutual  Life  Ins.  Co.  v. 
Phiney,  76  Fed.  618,  22  C.  C.  A.  425,  denying  jurisdiction  where  record 
did  not  show  writ  filed ;  Waxahachie  v.  Coler,  92  Fed.  286,  34  C.  C.  A. 
349,  writ  is  sued  out  by  being  obtained  and  issued;  Sammis  v.  Wight- 
man,  25  Fla.  552,  6  South."  174,  filing  of  writ  removes  record;  State  v. 
Mitchell,  29  Fla.  308,  10  South.  748,  service  of  writ  is  made  by  lodging 
it  in  court  which  rendered  judgment;  Warner  v.  Texas  etc.  Ry.  Co., 
54  Fed.  922,  4  C.  C.  A.  670,  ai^endo. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  847,  849. 

108  XT.   S.  568-570,  27  L.  Ed.  823,  2  Sup.  Ct.  955,  LOUISIANA  ▼.  NEW 
OBI.EANS. 

Time  and  manner  of  raising  and  deciding  questions  in  State  Court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
50. 
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109  n.  &  l-2»  27  I..  Ed.  885,  8  Sop.  Ot  150,  08BOBNE  ▼.  ADAMS  COUHTT. 

Steam  gristmills  are  not  works  of  internal  improvement  witliln  mean- 
ing of  Nebraska  statute  of  1809,  antborizing  mnnldpal  aid  to  internal  im- 
provements. 

Approved  in  Great  Western  Nat.  Gas  &  Oil  Co.  v.  Hawkins,  30  Ind. 
App.  571,  66  N.  E.  769,  holding  petition  for  condemnation  of  land  by 
gas  company  mnst  show  that  it  is  engaged  in  furnishing  gas  to  pnbiic, 
and  not  merely  that  land  is  necessary  for  pipe-line  from  wells  to  city; 
Blair  v.  Cuming  County,  111  U.  S.  370,  28  L.  Ed.  459,  4  Sup.  Ct.  453, 
upholding  bonds  given  to  aid  improvement  of  water  power  of  river; 
Cole  V.  La  Grange,  113  U.  S.  7,  28  L.  Ed.  898,  5  Sup.  Ct.  419,  holding 
legislature  cannot  authorize  city  to  issue  bonds  to  aid  private  manu* 
facturing  enterprise;  Kingman  v.  Brockton,  153  Mass.  259.  11  L.  It.  A. 
125,  26  N.  E.  999,  denying  power  of  legislature  to  authorize  munici- 
pality to  aid  erection  of  G.  A.  E.  building. 

Bonds  for  internal  improvement.    Note,  45  Am.  Bep.  116. 

Municipal  bonds  are  defenses  thereto.    Note,  98  Am.  Dec.  668. 

109  n.  a  8-62,  27  L.  Ed.  836,  3  Sup.  Ot.  18,  OXVIL  BIGHTS  CASES. 

Fourteenth  Amendment  nulUfles  all  State  legislation,  and  State  action 
impairing  privileges  of  citizens  or  injuring  them  in  life,  liberty  or  prop- 
erty without  due  process  of  law,  or  den3rlng  equal  protection  of  laws. 

Approved  in  James  v.  Bowman,  190  U.  S.  137,  47  L.  Ed.  981,  23 
Sup.  Ct.  679,  holding  Rev.  Stats.,  §  5507,  for  punishment  of  bribery  of 
individuals  to  whom  suffrage  is  guaranteed  by  fifteenth  amendment,  is 
void;  United  States  v.  Allen,  171  Fed.  923,  discussing  political  and 
civil  status  of  tribal  Indians;  Karem  v.  United  States,  121  Fed.  256, 
257,  259,  61  L.  E.  A.  437,  57  C.  C.  A.  486,  holding  Rev.  Stats.,  §  5508, 
punishing  conspiracy  to  prevent  citizen  from  exercising  rights  or  privi- 

(105) 
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leges  secnred  by  Federal  laws  or  Constitution,  is  not  appropriate  legisla- 
tion for  enforcement  of  fifteenth  amendment;  Strange  v.  Board  of 
Commrs.  of  Grant  Connty,  173  Ind.  651,  91  N.  E.  246,  Bums'  Ann.  Stats. 
1908,  §§  7715-7737,  providing  for  the  construction  and  improvement 
of  highways,  is  not  obnoxious  to  Fourteenth  Amendment;  State  v. 
Montgomery,  94  Me.  204,  47  Atl.  168,  holding  Hawkers  and  Peddlers' 
License  Law  of  1893,  c.  306,  §  2,  is  void  as  discriminating  between  citi- 
zens and  aliens ;  Iron  Mountain  R.  Co.  v.  City  of  Memphis,  96  Fed.  122, 
37  C.  C.  A.  410,  holding  city  ordinance  declaring  railroad's  easement 
forfeited,  act  of  State,  and  violative  of  contractual  obligations;  San 
Antonio  etc.  Ry.  Co.  v.  Wilson,  4  Tex.  App.  Civ.  574,  575,  holding  act 
imposing  penalty  on  railroads  for  failure  to  pay  employees  within  pre- 
scribed time  invalid ;  State  v.  Goodwill,  33  W.  Va.  182,  25  Am.  St.  Bep. 
865,  6  L.  B.  A.  623^  10  S.  E.  286,  holding  act  regulating  payment  of 
laborers  by  mine-owners  unconstitutional.  The  following  cases  cite 
the  principal  case  as  authority  for  upholding  various  State  acts  speci- 
fied; Woodruff  V.  New  York  etc.  R.  R.  Co.,  59  Conn.  85,  20  Atl.  20, 
act  providing  for  removal  of  dangerous  tracks,  as  valid  exercise  of 
police  power;  Western  Union  Tel.  Co.  v.  Pendleton,  95  Ind.  15,  48 
Am.  Rep.  695,  statute  punishing  telegraph  companies  for  failure  to 
deliver  messages ;  Brechbill  v.  Randall,  102  Ind.  529,  52  Am.  Rep.  696, 
1  N.  E.  363,  act  requiring  vendors  of  patent  rights  to  file  copies  of 
patents  and  authorizations  to  sell;  Zigler  v.  Menges,  121  Ind.  103,  16 
Am.  St  Rep.  360,  22  N.  E.  784,  Drainage  Act,  as  valid  exercise  of  State 
police  power;  Bohon  v.  Brown,  101  Ky.  358,  88  L.  R.  A.  504,  41  S.  W. 
273,  act  requiring  itinerant  patent  venders  to  mark  their  notes  "ped- 
dler's notes,"  as  valid  exercise  of  police  power;  State  v.  Jackson,  80 
_Mo.  178,  50  Am.  Rep.  502,  law  prohibiting  intermarriage  of  lyhites  and 
negroes ;  Allen  v.  Wyckoff ,  48  N.  J.  L.  93,  57  Am.  Rep.  550,  2  Atl.  660, 
game  laws  providing  greater  restrictions  for  nonresidents  than  for  resi- 
dents; Ross  V.  Eells,  56  Fed.  859,  holding  rights  of  citizenship  include 
right  to  contract,  sue,  testify,  inherit  and  convey. 

Distinguished  in  Alabama  v.  Wolffe,  18  Fed.  840,  holding  institution 
by  State,  in  its  own  courts,  of  suit  against  citizen  of  another  State, 
not  violative  of  amendment;  Ex  parte  Murray,  66  Fed.  299,  holding 
failure  to  summon  negroes  on  jury  to  try  negro  not  violative  of  amend- 
ment. ». 

Evolution  and  diminution  of  Munn  v.  Illinois.    Note,  62  Am.  St. 
Rep.  290. 

Fourteenth  Amendment  was  designed  to  prohibit  State  invasion  of 
equal  civil  rights,  and  to  authorize  Congress  to  adopt  appropriate  legislation 
for  correcting  effects  of  prohibited  State  laws,  but  not  to  authorize  enacts 
ment  of  laws  for  equal  protection  of  civil  rights;  hence,  sections  1  aad  2» 
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OMl  Bights  Act  of  1875,  prohibiting  denial  of  eqnal  accommodations  In 
inns,  theaters,  etc.,  on  acconnt  of  color,  is  onconstitiitionaL 

Approved  in  Frank  v.  Mangum,  237  U.  S.  328,  59  L.  Ed.  980,  35 
Sup.  Ct.  582y  question  under  due  process  clause  of  Fourteenth  Amend- 
ment cannot  be  determined  until  conclusion  of  course  of  justice  in  State 
court;  Cascaden  v.  Wimbish,  161  Fed.  244,  88  C.  C.  A.  277,  upholding 
Civ.  Code  Alaska,  §  270,  authorizing  attorney's  fee  on  entry  of  judg- 
ment foreclosing  lien;  Marten  v.  Holbrook,  157  Fed.  718,  invasion  of 
individual  rights  of  one  citizen  by  acts  of  another  is  left  to  the  redress 
of  State  tribunals ;  United  Spates  v.  Powell,  151  Fed.  657,  in  prosecution 
for  conspiring  to  injure  negro  citizen,  discussing  limitations  on  power 
of  Congress-  to  legislate  for  protection  of  rights  under  Fourteenth 
Amendment;  United  States  v^  Scott,  148  Fed.  433,  holding  void  Comp. 
Stats.  1901,  p.  3210,  making  it  criminal  for  interstate  carrier  to  discrim- 
inate against  servants  because  of  affiliation  with  unions;  Kentucky  v. 
Powers,  139  Fed.  457,  upholding  removal  under  Rev.  Stats.,  §  641,  of 
criminal  prosecution  where  defendant  discriminated  in  selection  of 
jurors  and  by  State  decisions  such  rulings  of  trial  court  are  not  review- 
able ;  United  States  v.  Moore,  129  Fed.  635,  denying  Federal  jurisdiction 
to  punish  conspiracy  to  intimidate  citizen  to  prevent  him  from  organ- 
izing miners'  union  in  State,  in  furtherance  of  which  defendants  as- 
saulted such  citizen;  Cmty  v.  District  of  Columbia,  14  App.  D.  C.  441, 
police  reg:u]ation  setting  apart  portion  of  the  public  street  adjoining 
railroad  station  for  hack  service  is  unconstitutional;  Hammer  v.  State, 
173  Ind.  203,  140  Am.  St.  Rep.  248,  21  Ann.  Gas.  1034,  24  L.  R.  A. 
(N.  S.)  795,  89  N.  E.  852,  Acts  1891,  p.  340,  c.  132,  prohibiting  the 
wearing  of  badge  of  a  secret  society  by  a  nonmember  is  a  matter  of 
State  concern;  Southern  Ry.  Co.  v.  Railroad  Commission,  179  Ind  34, 
100  N.  E.  340,  upholding  State  statute  for  the  protection  of  railway 
employees;  Queensborough  Land  Co.  v.  Cazeaux,  136  La.  728,  Ann.  Oas. 
1916D,  1248,  L.  R.  A.  1916B,  1201,  67  South.  643,  upholding  condition 
in  deed  that  grantee  shall  not  sell  to  a  negro;  In  re  Rahrer,  140  U.  S. 
555,  35  L.  Ed.  674, 11  Sup.  Ct.  866,  upholding  act  of  1890,  making  liquors 
in  original  packages  subject  to  police  regulations  of  States;  Green  v. 
Elbert,  63  Fed.  309,  11  C.  C.  A.  207,  denying  Federal  jurisdiction  over 
action  for  damages  for  conspiracy  to  disbar  in  State  courts;  Grannan 
V.  Westchester  Racing  Assn.,  153  N.  Y.  465,  47  N.  E.  901,  holding  State 
Civil  Rights  Act  does  not  extend  to  exclusion  from  race  track,  not 
based  on  color;  Cooper  v.  New  Haven  Steamboat  Co.,  18  Fed.  588, 
holding  defendant  entitled  to  costs  in  action  under  Civil  Rights  Act 
dismissed  after  decision  of  principal  ease;  United  States  v.  Sanges,  48 
Fed.  84,  88,  89,  holding  right  to  testify  before  Federal  grand  jury  not 
conferred  by  Constitution ;  State  v.  Indiana  etc.  Min.  Co.,  120  Ind.  580, 
6  L.  R.  A.  583,  22  N.  E.  779,  holding  police  power  not  delegated  to  gen- 
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erial  government  resides  in  States ;  Carter  v.  Greenhow,  114  U.  S.  322^ 
29  L.  Ed.  204,  5  Sup.  Ct.  931,  arguendo;  Logan  v.  United  States,  144 
U.  S.  290,  291,  36  L.  Ed.  438,  12  Sup.  Ct.  625,  citizen  in  Federal  mar- 
shal's custody  has  constitutional  right  to  protection  from  violence. 

Distinguished  in  Fruchy  v.  Eagleson,  15  Ind.  App.  91,  43  N.  E.  147, 
upholding  like  Civil  Rights  Act  of  Indiana. 

Law  relating  to  theaters  and  public  places  of  amusement.  Note, 
71  Am.  Dec.  749.         / 

Statute  securing  equal  rights  in  places  of  public  accommodation. 
Note,  9  Ann.  Gas.  70. 

Constitutional  equality  of  privileges,  immunities  and  protection. 
Note,  14  L.  B.  A.  579. 

Validity  of  statute  or  ordinance  prohibiting  persdns  of  different 
race  or  color  from  living  in  same  locality.  Note,  47  Ik  B.  A. 
(N.  8).  1088. 

CUvil  TightM,  guaranteed  by  Fourteenth  Amendment,  cannot  be  Impaired 
by  \n:ongful  acts  of  Indlvldnals,  unsupported  by  State  authority. 

Approved  in  Barney  v.  New  York,  193  U.  S.  438,  439,  48  L.  Ed.  740, 
24  Sup.  Ct.  502,  denying  Federal  jurisdiction  on  averment  in  bill  to  re- 
strain railroad  tunnel  under  street  that  by  its  construction  complainant, 
as  abutting  property  owner,  is  deprived  of  property  without  due  process, 
where  bill  proceeds  on  theory  that  State  law  prohibits  tunnel;  Aczel 
V.  United  States,  232  Fed.  656,  upholding  indictment  charging  conspir- 
acy to  oppress  electors,  and  also  to  injure  citizens  in  respect  to  their 
rights  to  serve  as  election  officers;  San  Francisco  Gas.  etc.  Co.  v.  San 
Francisco,  189  Fed.  951,  suit  by  gas  company  to  enjoin  enforcement  of 
municipal  ordinance  fixing  price  of  gas  presented  Federal  question; 
Seattle  Electric  Co.  v.  Seattle  R.  &  S.  Ry.  Co.,  185  Fed.  370, 107  C.  C.  A- 
421,  suit  to  enjoin  enforcement  of  municipal  ordinance  is  not  within 
jurisdiction  of  United  States  court;  Risley  v.  City  of  Utica,  173  Fed. 
508,  513,  holding  bill  to  enjoin  collection  of  Ulegal  taxes  presented  local 
question;  United  States  v.  McClellan,  127  Fed.  974,  upholding  under 
amendment  13,  Act  of  March  2,  1867,  t.o  abolish  and  forever  prohibit 
system  of  peonage  and  providing  punishment  for  violation;  United 
States  V.  Morris,  125  Fed.  323,  324,  holding  conspiracy  to  prevent 
negroes  from  exercising  right  to  lease  and  cultivate  land,  because  they 
are  negroes,  is  conspiracy  to  deprive  them  of  right  secured  to  them 
by  Federal  Constitution  and  laws  within  meaning  of  Rev.  Stats.,  §  5508 ; 
United  States  v.  Kopp,  110  Fed.  164,  holding  Puyallup  Indian  not 
within  2  Supp.  Rev.  Stats.,  p.  644,  prohibiting  sale  of  liquors  to  Indian 
for  whom  United  States  holds  title  to  land  in  trust  or  who  is  ward 
of  government  under  charge  of  Indian  agent;  Plessy  v.  Ferguson,  163 
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U.  S.  542,  546,  41  L.  Ed.  258,  269,  16  Sup.  Ct.  1140,  1141,  and  Anderson 
V.  Louisville  etc.  Ry.  Co.,  62  Fed.  48,  upholding  acts  requiring  railroads 
to  provide  equal  separate  accommodations  for  whites  and  negroes; 
BHnkley  ▼.  Louisville  etc.  R.  R.  Co.,  95  Fed.  355,  and  Chilton  v.  St. 
Louis  etc.  Ry.  Co.,  114  Mo.  92,  19  L.  R.  A.  271,  21  S.  W,,  458,  both  hold- 
ing railroad  r^ulation  forbidding  negroes  to  travel  in  same  cars  with 
whites  not  violative  of  Constitution;  Kieman  v.  Multnomah  County,  95 
Fed,  849,  holding  suit  to  enjoin  threatened  taking  of  property  by  sheriff, 
without  due  process,  involves  no  Federal  question;  Younger  v.  Judah, 
in  Mo.  309,  33  Am.  St  Rep.  528,  16  L.  R.  A.  560,  19  S.  W.  1110,  hold- 
ing rules  of  theater  reserving  portion  thereof  for  whites  not  violative 
of  Constitution;  dissenting  opinion  in  Patterson  v.  Colorado,  205  U.  S. 
463, 10  Ann.  Gas.  689,  51  L.  Ed.  882,  27  Sup.  Ct.  556,  majority  upholding 
dismissal  of  writ  of  error  to  review  judgment  for  contempt  in  publishing 
articles  and  cartoon  reflecting  on  Supreme  Court  of  Colorado. 

Tblrteenth  Amendment  relates  only  to  abolition  of  slavery;  hence, 
Congress  has  no  power  thereunder  to  enact  laws  (Olvil  Bights  Act  of 
1875),  prohibiting  denial  of  equal  accommodation  In  inns^  etc.,  on  account 
of  race,  color,  etc. 

Approved  in  Butts  v.  Merchants'  etc.  Transp.  Co.,  230  U.  S.  132,  57 
It.  Ed.  1425,  33  Sup.  Ct.  964,  holding  sections  1  and  2  of  Civil  Rights  Act 
are  invalid  in  their  entirety ;  Bailey  v.  Alabama,  219  U.  S.  241,  55  L.  Ed. 
201,  31  Sup.  Ct.  145,  holding  section  4730,  Ala.  Code  1896,  as  amended  by 
Gen.  Acts  1903,  p.  345,  and  Gen.  Acts  1907,  p.  636,  is  in  conflict  with 
thirteenth  amendment;  Clyatt  v.  United  States,  197  U.  S.  216,  49  L.  Ed. 
729,  25  Sup.  Ct.  429,  upholding  Rev.  Stats.,  §§  1990,  5526,  prohibiting 
peonage ;  Smith  v.  United  States,  157  Fed.  724,  85  C.  C.  A.  353,  upholding 
indictment  for  conspiracy  to  compel  negroes  to  submit  to  involuntary 
servitude;  Ex  parte  Drayton,  153  Fed.  990,  Crim.  Code  S.  C.  1902,  §  357, 
intended  to  secure  compulsory  service  in  payment  of  debt,  is  in  violation 
of  thirteenth  amendment ;  Ex  parte  Riggins,  134  Fed.  406,  408,  upholding 
indictment  for  conspiracy,  by  lynching  negro  accused  of  crime,  to  pre- 
vent him,  because  he  was  a  negro,  from  having  trial  according  to  law; 
In  ra  Celestine,  114  Fed.  553,  holding  Indian  to  whom  allotment  of 
land  in  severalty  has  been  made  is  citizen,  and  thereafter  government 
is  relieved  from  duty  of  representing  him  in  suits  involving  his  per- 
sonal or  domestic  rights;  State  v.  Joseph,  137  La.  55,  68  South.  211, 
thirteenth  amendment  does  not  refer  to  imprisonment  for  conviction 
of  crime:  McCarter  v.  Firemen's  Ins.  Co.,  74  N.  J.  Eq.  383,  135 
AnL  St.  Rep.  708,  18  Ann.  Gas.  1048,  29  L.  R.  A.  (N.  S.)  1194,  73  Atl. 
85,  business  of  fire  insurance  cannot  be  conducted  so  as  to  affect  public 
injuriously ;  In  re  Thompson,  117  Mo.  90,  38  Am.  St  Rep.  642,  20  L.  R.  A. 
464,  22  S.  W.     865,  holding  act  authorizing  vagrants  to  be  hired  out 
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to  the  highest  bidder,  violative  of  amendment;  dissenting  opinion  in 
Baldwin  v.  Franks,  120  U.  S.  698,  699,  30  L.  Ed.  776,  7  Sup.  Ct. 
666,  majority  holding  section  5519,  Rev.  Stats.,  punishing  conspiracies 
within  State  to  deprive  aliens  of  treaty  rights,  unconstitutional;  dis- 
senting opinion  in  Robertson  v.  Baldwin^  165  U.  S.  292,  41  L.  Ed.  721, 
17  Sup.  Ct.  333,  majority  upholding  act  authorizing  arrest  of  desSrting 
seamen  and  delivery  to  master;  dissenting  opinion  in  Hodges  v.  United 
States,  203  U.  S.  30,  37,  61  L.  Ed.  74,  77,  27  Sup.  Ct.  6,  majority  holding 
United  States  court  had  no  jurisdiction  of  wrong  done  negro  citizens 
by  which  they  were  compelled  to  desist  from  performing  contracts  of 
employment. 

Befnsal  of  equal  accommodations  in  inns^  theaten,  or  public  ccmvey- 
ances,  by  Individuals,  and  without  State  sanction,  on  account  of  race,  color, 
etc.,  Imposes  no  badge  of  slavery  or  servitude  upon  applicant,  within 
meaning  of  thirteenth  amendment. 

Approved  in  Jackson  v.  Virginia  Hot  Springs  Co.,  213  Fed.  973,  130 
C.  C.  A.  381  (reversing  209  Fed.  980),  in  action  against  innkeeper  for 
refusal  of  accommodations,  declaration  need  not  allege  that  defendant 
had  rooms  at  time  for  accommodation  of  guests;  Faulkner  v.  Solazzi, 
79  Conn.  543,  9  Ann.  Gas.  67,  9  L.  R.  A.  (N.  S.)  601,  barber-shops  are 
not  places  of  public  accommodation  which  may  not  discriminate  against 
persons  of  color;  Brown  v.  J.  H.  Bell  Co.,  146  Iowa,  96,  Ann.  Gas.  1912B, 
852,  27  L.  R.  A.  (N.  S.)  407,  123  N.  W.  233,  in  Civil  Rights  Act  (Code, 
§5008),  the  words  '* other  places  where  refreshments  are  served"  do 
not  include  merchant's  booth  in  pure  food  show;  Woollcott  v.  Shubert, 
217  N.  Y.  217,  Ann.  Gas.  1916B,  726,  111  N.  E.  830,  upholding  right 
of  proprietor  of  theater  to  exclude  persons  from  it  on  any  ground  other 
than  that  of  race,  creed  or  color;  McClaugherty  v.  Cline,  128  Tenn. 
607,  163  S.  W.  801,  distinguishing  between  innkeeper  and  boarding- 
house  keeper;  Ex  parte  Plessy,  45  La.  Ann.  84,  18  L.  R.  A.  642,  11 
South. -949,  upholding  act  requiring  separate  accommodations  for  races 
on  railways. 

Distinguished  in  Ex  parte  Riggins,  134  Fed.  415,  persons  taking  negro 
from  custody  of  sheriff  and  lynching  him  to  prevent  his  trial- according 
to  law  deprive  him  of  equal  civil  rights  under  thirteenth  amendment. 

Rights  of  colored  passengers.    Note,  18  L.  R.  A.  641. 

Manager's  right  to  impose  restrictions  on  admission  to  theater. 
Note,  1  L.  R.  A.  (N.  S.)  1189. 

Innkeepers — ^Refusal  to  accept  one  as  guest.    Note,  52  L.  R.  A. 
(N.  S.)  740,  745. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Gas.  1916D,  17. 
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109  17.  a  63,  27  L.  Ed.  857,  3  Sup.  Ot.  9,  TJNITED  STATES  ▼.  HAMILTOK. 

Motion  to  quash  indictment  being  always  addressed  to  discretion  of 

conrty  decision  tbereon  is  not  error,  and  cannot  be  reviewed  on  writ  of  error. 

Approved  in  Logan  v.  United  States,  144  U.  S.  282,  36  L.  Ed.  435, 

12  Snp.  Ct.  622,  and  Endelman  v.  United  States,  86  Fed.  458,  30  G.  G.  A. 

186,  following  role. 

109  TT.  S.  6a-66,  27  L.  Ed.  860,  3  Snp.  Ct  8,  POINDEXTEB  ▼.  aBEENHOW. 

Supreme  Court  will  not  take  up  case  in  advance  of  its  order,  simply 
because  it  involves  questions  of  great  public  importance. 

Cited  in  Hans  v.  Louisiana,  134  U.  S.  16,  33  L.  Ed.  847,  10  Sup.  Ct. 
507,  arguendo. 

When  public  oflGicers  are  subject  to  suit  although  they  assume  to 
be  acting  for  a  State  or  the  United  States.  Note,  108  Am.  St. 
Rep.  832. 

Miscellaneous.  Cited  in  State  v.  Mortensen,  69  Neb.  385,  95  N.  W. 
834,  and  Love  v.  Filtsch,  33  Okl.  134, 124  Pac.  32,  State  cannot  be  sued 
without  its  consent. 

109  TT.  S.  65-74,  27  !■.  Ed.  857,  3  Sup.  Ct.  1,  X7NITED  STATES  V.  CALE. 

Sections  5512    and  5515,  Bev.  Stats.,  punlsblng  violations  of  duties 
by  election  officers  at  congressional  elections,  are  Valid. 

Approved  in  Files  v.  Davis,  118  Fed.  467,  holding  action  on  attach- 
ment bond  in  suit  pending  in  Federal  court  presents  Federal  question  and 
is  within  Federal  jurisdiction  where  requisite  amount  is  involved,  regard- 
less of  citizenship ;  In  re  Supervisors  of  Registration,  53  Fed.  228,  refus- 
ing to  appoint  Federal  election  supervisors,  petition  being  defective. 

Federal  control  of  elections.    Note,  53  L.  B.  A.  661,  663. 

Defendant  pleading  not  guilty  to  indictment,  and  going  to  trial  without 
objecting  to  method  of  selecting  grand  Jury,  waives  such  objection. 

Approved  in  Hagenow  v.  People,  188  III.  549,  59  N.  E.  243,  reaffirming 
rale ;  Breese  v.  United  States,  226  U.  S.  11,  57  L.  Ed.  102,  53  Sup.  Ct.  1, 
li^ht  to  quash  indictment  delivered  by  foreman  of  grand  jury  in  absence 
of  other  jurors  was  waived  by  failure  to  object;  Powers  v.  United 
States,  223  U.  S.  312,  56  L.  Ed.  452,  32  Sup.  Ct.  281,  objection  that  there 
was  no  venire  facias  summoning  grand  jury  was  waived  if  not  taken 
before  plea;  Keizo  v.  Henry,  211  U.  S.  149,  53  L.  Ed.  126,  29  Sup.  Ct. 
41,  questions  respecting  qualiRcations  of  grand  jury  could  not  be  raised 
eollaterally  after  conviction;  Rodriguez  v.  United  States,  198  U.  S. 
164,  49  L.  Ed.  997,  25  Sup.  Ct.  617,  quaere  whether  objection  to  mode 
of  selection  of  grand  jurors  can  be  taken  by  motion  in  arrest;  United 
States  V.  Lewis,  192  Fed.  638,  selection  of  grand  jury  by  the  proper  officers 
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is  a  matter  of  substance  and  not  of  form  merely ;  Renigar  v.  United  States, 
172  Fed.  657, 19  Ann.  Oaa.  1117,  26  L.  R.  A.  (N.  S.)  683,  97  C.  C.  A.  172, 
where  paper,  purporting  to  be  indictment,  was  handed  by  foreman  to  clerk 
in  absence  of  grand  jury,  there  was  no  indictment;  United  States  v. 
Angney,  6  Mackey  (D.  C),  89,  setting  aside  verdict  of  conviction,  where 
one  of  the  jurors  knew  of  his  own  incompetency  as  to  age,  and  con- 
cealed it;  McComb  V.  Fourth  Judicial  District  Court,  36  Nev.  426,  136 
Pac.  666,  accused  waived  his  right  to  object  that  juror  was  nonresident 
of  State;  State  v.  Lang,  75  N.  J.  L.  509,  68  Atl.  213,  provision  of  stat- 
ute that  no  exception  to  grand  juror  on  account  of  age  shall  be  allowed 
after  he  is  sworn  does  not  deny  equal  protection  of  law;  Queenan  v. 
Territory,  11  Okl.  271,  61  L.  R.  A.  324,  71  Pac.  221,  known  ground  of 
disqualification  to  juror  before  or  during  progress  of  trial  is  waived 
by  failing  to  raise  objection  till  after  verdict;  State  v.  Lazarus,  83 
S.  C.  217,  65  S.  E.  271,  objection  that  venire  facias  was  not  sealed  was 
waived  by  not  being  raised  below ;  State  v.  Boyd,  56  S.  C.  384,  34  S.  E. 
662,  holding  motion  to  quash  indictment  on  ground  of  disqualification 
of  grand  juror  comes  too  late  after  pleading  thereto;  Reed's  Case,  98 
Va.  821,  36  S.  E.  400,  holding  after  plea  of  not  guilty  it  is  too  late  to 
plead  in  abatement;  Younger  v.  Hehn,  12  Wyo.  298,  109  Am.  St.  Rep. 
991,  75  Pac.  445,  regularity  of  method  of  drawing  and  summoning  jury 
cannot  be  questioned  on  habeas  corpus;  State  v.  Brown,  2  Marv.  (Del.) 
410,  412,  36  Atl.  467,  468,  and  Territory  v.  Hicks,  6  N.  M.  609,  30  Pac. 
875,  both  following  rule ;  In  re  Wood,  140  U.  S.  289,  35  L.  Ed.  609,  11 
Sup.  Ct.  742,  holding  objection  to  exclusion  of  negroes  from  grand  jury 
must  be  first  made  during  trial  in  State  court;  In  re  Wilson,  140  U.  S. 
584,  8&L.  Ed.  517, 11  Sup.  Ct.  874,  holding  deficiency  in  number  of  grand 
jurors  prescribed  does  not  entitle  defendant  to  discharge  on  habeas 
corpus  after  verdict;  Kohl  v.  Lehlback,  160  U.  S.  302,  40  L.  Ed.  435, 

16  Sup.  Ct.  307,  holding  disqualification  of  juror  by  alienage  wai^^rable 
cause  of  challenge ;  Agnew  v.  United  States,  165  U.  S.  44,  41  L.  Ed.  627, 

17  Sup.  Ct.  238,  holding  defendant  must  object  to  competency  of  grand 
jury  at  earliest  opportunity;  Cooper  v.  State,  120  Ind.  380,  22  N.  E. 
321,  holding  right  to  file  plea  in  abatement  waived  by  pleading  to 
indictment  and  procuring  change  of  venfte;  Dakota  v.  O'Hare,  1  N.  D. 
40,  44  N.  W.  1006,  where  defendant  was  silent  as  to  known  irregular- 
ities until  after  verdict ;  State  v.  Witt,  33  Or.  596,  65  Pac.  1053,  holding 

.  objection  to  irregular  selection  of  grand  jury  must  be  made  before  plea ; 
State  V.  Faile,  43  S.  C.  59,*  20  S.  E.  801,  holding  objection  to  use  of 
wrong  name  in  indictment  waived  by  proceeding  to  trial;  Eastman  v. 
Holt,  43  W.  Va.  621,  31  S.  E.  259,  discussing  orsranization  of  grand 
juries;  United  States  v.  Jones,  69  Fed.  975,  holding  objection  cannot 
be  made  to  discharge  of  grand  jurors  where  those  substituted  were 
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qualified;  Chicago  etc.  Ry.  Co.  v.  Douglas  County,  134  Wis.  206,  14 
li.  R.  A.  (N.  S.)  1074,  114  N.  W.  514,  arguendo. 

Distinguished  in  State  v.  Edwards,  68  S.  C.  322,  47  S.  E.  397,  defend- 
ant pleading  to  indictment  does  not  waive  right  to  raise  question,  on 
motion  in  arrest,  that  indictment  found  by  grand  jury  illegally  drawn. 
Grand  juries — Qualifications    and    competency.    Note,  12  Am.  8t. 

Rep.  906,  910. 
Organization  of  grand  jury.    Note,  27  L.  R.  A.  777. 
Qualification  of  grand  jurors.    Note,  28  L.  R.  A.  204. 

Objection  relating  to  qualification  or  disquallflcatlon  of  certain  per- 
sons sworn  upon  or  excluded  from  grand  Jury,  and  not  to  whole  proceedings 
In  impaneling  Jury,  should  be  taken  by  motion  to  quash  indictment  (x  by 
plea  in  abatement. 

Approved  in  Smith  v.  State,  42  Tex.  Cr.  221,  58  S.  W.  98,  and  Carter 
V.  Texas,  177  U.  S.  447,  44  L.  Ed.  841,  20  Sup.  Ct.  689,  holding  motion 
to  quash  indictment  against  negro  because  found  by  grand  jury  from 
which  all  negroes  excluded  because  of  race  or  color  when  made  before 
arraignment,  and  where  there  had  been  no  opportunity  to  challenge 
array,  was  proper  (reversing  39  Tex.  Cr.  354,  357,  48  S.  W.  510,  512) ; 
Hillegass  v.  United  States,  183  Fed.  201, 105  C.  C.  A.  631,  where  motion 
to  quash  was  founded  on  defects  alleged  to  appear  on  face  of  indictment, 
refusal  cannot  be  assigned  as  error;  United  States  v.  American  Tobacco 
Co.,  177  Fed.  778,  plea  in  abatement,  alleging  irregularity  merely,  must  be 
presented  with  greatest  promptness ;  United  States  v.  Wells,  163  Fed.  323, 
329,  objection  to  conduct  of  district  attorney  in  appearing  before  grand 
jury  was  properly  raised  by  plea  in  abatement;  In  re  Moran,  144  Fed. 
605,  75  C.  C.  A.  396,  denying  habeas  corpus  where  petitioner  convicted 
on  indictment  brought  by  grand  jury  composed  of  disqualified  persons; 
New  Jersey  v.  Corrigan,  139  Fed.  764,  denying  right  of  removal  of 
criminal  case  where  defendant  indicted  after  impanelment  of  grand  jury 
which  contained  disqualified  persons;  Hyde  v.  United  States,  35  App. 
D.  C.  474,  where  clerk  of  jury  commission  unlawfully  abstracted  names 
from  box,  irregularity  was  serious,  but  body  was  legal,  and  plea  in 
abatement  four  years  after  came  too  late;  Hollars  v.  State,  125  Md. 
3C8,  93  Atl.  971,  motion  to  quash  was  proper  method  to  question  legal- 
ity of  grand  jury;  Pontier  v.  State,  107  Md.  387,  68  Atl.  1060,  in  prosecu- 
tion for  bigamy,  plea  in  abatement  failed  to  sliow  defendant  was  preju- 
diced by  presence  of  disqualified  juror;  Hill  v.  State,  89  Miss.  26,  42 
South.  380,  where  motion  to  quiash  presented  Federal  question,  it  was 
error  to  refuse  to  consider  it;  Eureka  County  Bank  Habeas  Corpus 
Cases,  35  Nev.  148,  126  Pac.  678,  conduct  of  district  judge  showing 
prejudice  was  not  ground  for  setting  aside  indictment;  State  v.  Brown- 
XII— 8 
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fields  60  S.  C.  514,  39  S.  E.  4,  holding  that  motion  to  qnash  indictment 
because  no  member  of  grand  jury  was  of  same  race  as  defendant  and 
that  they  were  excluded  because  of  race  or  color  must  be  sustained 
by  direct  evidence;  Ransom  v.  State,  116  Tenn.  362,  96  S.  W.  955,  in 
prosecution  for  homicide,  objection  that  colored  jurors  were  excluded 
from  grand  jury  was  made  too  late  where  it  was  not  made  till  trial; 
Ex  parte  Newcomb,  56  Wash.  397,  105  Pac.  1043,  error  in  drawing  and 
selecting  jury  did  not  go  to  jurisdiction  of  court;  State  v.  Taylor,  57 
W.  Va.  232,  50  S.  E.  248,  court  has  discretion  to  allow  plea  in  bar  to 
be  withdrawn  and  dilatory  plea  entered;  State  v.  Pine,  56  W.  Va.  4,  48 
S.  E.  207,  plea  in  bar  is  too  late  when  tendered  after  demurrer  and 
plea  of  not  guilty;  Gibson  y.  Mississippi,  162  U.  S.  584,  40  L.  Ed.  1079, 
16  Sup.  Ct.  908,  holding  x)etition  for  removal  not  proper  remedy  for 
exclusion  of  negroes  from  grand  jury;  United  States  y.  Richardson, 
28  Fed.  66,  holding  party  under  recognizance,  objecting  to  portion  of 
panel,  may  challenge  individuals,  or  plead  in  abatement;  United  States 
y.  Clune,  62  Fed.  799,  holding  objection  to  personnel  of  grand  jury 
properly  made  by  motion  to  quash;  Cooper  v.  State,  64  Md.  44,  20 
Atl.  987,  holding  allowance  of  withdrawal  of  plea  of  not  guilty,  and 
substitution  of  plea  in  abatement,  discretionary  with  trial  court;  Rainey 
y.  State,  19  Tex.  App.  485,  holding  objection  by  motion  to  quash,  or 
in  arrest  of  judgment,  available  where  grand  jury  was  composed  of 
thirteen  jurors;  Carter  v.  State,  139  Tex.  Crim.  346,  46  S.  W.  236,  48 
S.  W.  510,  512,  holding  motion  to  quash  proper,  where  grand  jury  was 
impaneled  before  commission  of  offense;  Curtis  v.  Commonwealth,  87 
Va.  592,  13  S.  E.  74,  holding  objections  to  method  of  summoning  grand 
jury  must  be  made  before  plea  of  general  issue. 
Amicus  curiae.    Note,  Ann.  Gafi.  1915A,  197. 

109  U.  S.  74-75,  27  L.  Ed.  861,  3  Sup.  Ct  67,  343,  STEEVER  ▼.  BIOKMAir. 
Fees  of  clerk  of  Supreme  Oonrt  mnut  be  paid  in  advance,  if  demanded. 
Approved  in  Hoysradt  v.  Delaware,  L.  &  W.  R.  R.  Co.,  182  Fed.  883, 
clerk  of  Circuit  Court  is  entitled  to  his  fees  in  advance;  Ommen  v. 
Talcott,  180  Fed.  926,  decree,  though  in  possession  of  clerk,  is  neither 
effective  nor  entered  until  fees  are  paid;  Bean  v.  Patterson,  110  U.  S. 
402,  28  L.  Ed.  191,  4  Sup.  Ct.  23,  holding  printed  copies  of  transcript 
cannot  be  delivered  to  justices  or  parties  until  fee  is  paid. 

109  U.   8.  75-84,   27  !«.  Ed.   862,   3   Sup.   Ot.   61,   OLIVEK  y.   BUMFOBD 
CHEMICAL  WORKS. 

Ghrant  of  exclusive  right  to  use,  within  specified  territory,  patented 
acid,  in  making  self-raising  flour,  all  acid  to  be  purchased  from  grantor, 
is  a  mere  license,  and  not  transferable;  hence,  action  cannot  be  maintained 


115        OLIVER  V.  RUMFORD  CHEMICAL  WORKS.    109  U.  5. 75-84 

in  grantor'B  name,  for  use  of  administrator,  to  recover  for  Infringement 
after  grantee's  death. 

Approved  in  Bowers  v.  Atlantic,  Gulf  &  Pacific  Co.,  162  Fed.  901, 
in  suit  by  patentee  for  infringement,  denying  plea  to  compel  joinder 
of  party  owning  exclnsive  license  within  territory  where  acts  complained 
of  occurred;  Bowers  v.  Lake  Superior  Contr.  etc.  Co.,  149  Fed.  986, 
79  C.  C.  A.  493,  determining  sufficiency  of  evidence  to  show  that  license 
authorizing  use  of  patented  invention  was  changed  to  permit  its  assign- 
ment; Hartman  v.  John  D.  Park  &  Sons  Co.,  145  Fed.  368,  upholding 
contracts  by  maker  of  proprietary  medicine  binding  wholesalers  to  sell 
only  at  designated  price  and  to  retailers  designated  by  him  and  between 
him,  and  retailers  to  sell  only  at  certain  price  in  consideration  of  being 
designated ;  Cortelyou  v.  Chas.  Eneu  Johnson  &  Co.,  138  Fed.  117,  owner 
of  patent  for  rotary  neostyle  may  sell  machines  under  license  restric- 
tion that  they  shall  be  used  only  with  paper  and  ink  made  by  licensor; 
Shepherd  v.  Deitsch,  138  Fed.  84,  licensee,  under  license  to  manufacture 
and  vend  patented  article,  reserving  right  to  license  another  and  bind- 
ing patentee  to  prosecute  infringers,  is  not  necessary  party  complain- 
ant to  suit  for  infringement ;  Excelsior  Wooden  Pipe  Co.  v.  Seattle,  117 
Fed.  145,  55  C.  C.  A.  156,  holding  grant  by  patentee  of  exclusive  license 
to  manufacture  and  sell  patented  article  within  specified  territory,  con- 
veys no  title,  and  grantee  cannot  sue  for  infringement  one  who  uses 
article  manufactured  by  others  outside  of  territory;  McFadden  v.  Alex- 
ander, 154  Iowa,  720,  135  N.  W.  398,  where  contract  purported  to  give 
management  of  '' manufacture  and  sale"  of  product,  it  did  not  amount 
to  an  assignment  or  transfer  of  patent;  Waterman  v.  Mackenzie,  138 
U.  S.  256,  34  L.  Ed.  926,  11  Sup.  Ct.  336,  holding  grant  of  exclusive 
right  to  manufacture  and  sell  mere  license;  Rice  v. .Boss,  46  Fed.  196, 
holding  conveyance  of  right  ''to  use  and  manufacture,  and  sell  rights 
to  use"  in  specified  territory,  mere  license;  Heaton-Peninsular  Button 
Fastener  Co.  v.  Eureka  Specialty  Co.,  77  Fed.  290,  35  L.  R.  A.  730,  25 
C.  C.  A.  267,  holding  sale  of  machines  subject  to  condition  of  use  only 
with  certain  fasteners  mere  lieense;  Smith  v.  Preston,  170  111.  187,  47 
N.  E.  691,  holding  contract  to  manufacture  patented  article,  providing 
for  royalty,  and  reserving  to  patentee  right  to  cancel,  a  mere  license; 
Moore  Mfg.  etc.  Co.  v.  Crank  Hanger,  69  Fed.  999,  holding  licensee 
eannot  sue  for  infringement  without  joining  grantor;  Edison  Electric 
Light  Co.  V.  Peninsular  Light. etc.  Co.,  95  Fed.  676,  holding  license 
to  use  implies  license  to  make  thing  to  be  used. 

Distinguished  in  Lane  S  Bodley  Co.  v.  Locke,  150  U.  S.  195,  37  L.  Ed. 
1050,  14  Sup.  Ct.  78,  holding  patentee's  conduct  amounted  to  license  to 
successor  of  original  licensee;  Montross  v.  Mabie,  24  Blatchf.  287,  30 
Fed.  237,  holding  receiver  may  sell  goods  made  under  license,  before 
dissolution  of  licensee  firm;  Werckmeister  v.  Pierce  etc.  Mfg.  Co.,  63 
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Fed.  450,  holding  one  granted  exclusive  right  to  reproduce  and  publish 
foreign  painting,  an  assignee;  Empire  Paving  etc.  Co.  v.  Prather,  58 
Mo.  App.  490,  grant  being  of  exclusive  right  to  use  process  for  specified 
term  on  payment  of  royalty. 

Mere  license  Is  not  transferable,  unless  containing  express  words,  sbow- 
ing  iMtent  to  extend  the  right  to  representatives*  assignees  or  administrators. 
Approved  in  American  Graphophone  Co.  v.  Pickard,  201  Fed.  548, 
in  suit  for  infringement  against  assignee  for  benefit  of  creditors,  such 
assignee  has  no  greater  right  than  his  assignor  with  respect  to  sale  of 
patented  articles;  In  re  D.  H.  McBride  &  Co.,  132  Fed.  288,  where  con- 
tract between  author  and  publisher  provides  that  it  shall  not  be  trans- 
ferred without  author's  consent,  and  on  violation  of  provisions  copy- 
rights shall  revert  to  author,  copj^rights  cannot  be  sold  by  publisher's 
bankruptcy  trustee;  Hapgood  v.  Hewitt,  119  U.  S.  234,  SO  L.  Ed.  372, 
7  Sup.  Ct.  197,  reaffirming  rule ;  Curran  v.  Craig,  22  Fed.  101,  holding 
receiver  of  firm  does  not  succeed  to  its  rights  under  license;  Haffcke  v. 
Clark,  50  Fed.  536,  1  C.  C.  A.  570,  holding  license  expires  on  dissolu- 
tion of  partnership  to  which  granted;  Thomson  v.  Citizens'  Nat.  Bank, 
53  Fed.  256,  3  C.  C.  A.  518,  holding  supposed  assignee  of  license  an 
infringer;  Kraatz  v.  Tieman,  79  Fed.  324,  holding  implied  license  to 
make  and  use  does  not  pass  by  administrator's  sale  of  licensee's  place 
of  business;  Commonwealth  v.  Westinghouse  Mfg.  Co.,  151  Pa.  St.  268, 
24  Atl.  1108,  distinguishing  license  from  assignment. 

Rights  of  master  in  invention  of  employee.    Note,  60  Am.  Rep.  847. 

109  TT.  8.  84-90,  27  I..  Ed.  866,  3  Sup.  Ct.  58,  FOBTEB  y.  LAZEAB. 

Wife's  right  of  dower  in  Pennsylvania,  as  at  common  law,  is  no  part 
of  husband's  estate;  hence,  it  is  not  barred  by  assignment  thereof  umder 
bankruptcy  act,  and  sale  by  assignee  under  order  of  court. 

Approved  in  In  re  Chotiner,  216  Fed.  917,  trustee  has  no  such  interest 
in  bankrupt's  lands  as  will  enable  him  by  sale  to  divest  dower;  In  re 
Codori,  207  Fed.  785,  refusing  to  confirm  sale  by  trustee  of  bankrupt's 
estate  subject  to  dower  right  of  widow;  In  re  Baker,  182  Fed.  394,  104 
C.  C.  A.  602,  right  of  bankrupt  to  homestead  exemption  is  to  be  deter- 
mined by  law  of  State;  In  re  Hays,  181  Fed.  676,  104  C.  C.  A.  656,  de- 
termining dower  interest  of  bankrupt's  wife  in  mortgaged  real  estate 
sold  by  trustee  in  bankruptcy;  Thomas  v.  Woods,  173  Fed.  595,  19  Ann. 
Gas.  1080,  26  L.  R.  A.  (N.  S.)  1180,  97  C.  C.  A.  535,  discussing  effect 
on  widow's  dower  of  death  of  bankrupt  pending  proceedings  in  bank- 
ruptcy; Hurley  v*  Devlin,  151  Fed.  923,  where  bankrupt  dies  pending 
bankruptcy  proceedings,  bankruptcy  court  of  his  residence  has  exclu- 
sive jurisdiction  of  widow's  dower;  In  re  McKenzie,  142  Fed.  386,  388, 
73  C.  C.  A.  483  (affirming  132  Fed.  989),  Bankruptcy  Act  1898,  §8, 
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does  not  confer  dower  right,  but  makes  right  of  bankrupt's  widow  to 
dower  dependent  on  local  law;  In  re  Shaeffer,  105  Fed.  352,  holding 
under  Bankruptcy  Act  of  1898,  sale  of  bankrupt's  realty  by  trustee 
does  not  Bar  wife's  right  of  dower  therein;  Long  v.  BuUard,  117  U.  S. 
621,  29  L.  Ed.  1006,  6  Sup.  Ct.  918,  holding  discharge  does  not  release 
bankrupt's  homestead  land  from  lien  of  mortgage  executed  before  bank- 
ruptcy; Motley  V.  Motley,  53  Neb.  379,  68  Am.  St.  Rep.  612,  73  N.  W. 
739,  holding  wife's  lien  for  dower  superior  to  creditor's  liens;  Munger 
V.  Perkins,  62  Wis.  503,  22  N.  W.  512,  holding  dower  not  defeated  by 
joint  conveyance  by  husband  and  wife,  subsequently  set  aside  as  fraud 
on  creditors;  Tennessee  etc.  R.  R.  Co.  v.  East  Alabama  Ry.  Co.,  75  Ala. 
530,  holding  assignee  takes  no  greater  interest  in  property  not  fraudu- 
lently conveyed  than  bankrupt  had. 

Distinguished  in  Fleitas  v.  Richardson,  147  U.  S.  553,  37  L.  Ed.  278, 
13  Sup.  Ct.  497,  and  Fleitaa  v.  Mellen,  39  Fed.  131,  both  holding  wife 's 
mortgage  lien  for  paraphernal  property  (under  Louisiana  practice),  as 
to  after-acquired  property,  acquitted  by  husband's  discharge. 

Effect  of  bankruptcy  on  dower  rights  of  bankrupt's  wife.    Note, 
19  Ann.  Gas.  1087. 

Power  of  husband,  or  his  creditors,  to  defeat  wife's  dower  right. 
Note,  18  L.  R.  A.  77. 

Effect  of  bankruptcy  on  dower  rights.    Note,  26  L.  R.  A.  (N.  S.) 
1181,  1182. 

109  U.  8.  90-98,  27  L.  Ed.  867,  3  Sup.  Ct.  73,  LAVEB  y.  DENNETT. 

Where  minds  of  parties  meet,  and  agreement  Is  made,  equity  will  not 
aet  it^aalde  because  its  legal  effect  Is  different  from  that  Intended. 

Cited  in  Brocking  v.  Straat,  17  Mo.  App.  302,  arguendo. 

Relief  from  mistake  of  law  as  to  effect  of  instrument.    Note,  28 
L.  R.  A.  (N.  S.)  902. 

109  U.  S.  99^103,  27  L.  Ed.  870,  3  Sup.  Ot.  85,  KDSIQ  v.  aAIJ.X7N. 

Article  of  manufacture,  resulting  from  compression,  and  uniting  In  one 
Isale  of  several  similar  parcels  of  plasterers  nalr,  for  convenience  In 
handling,  is  not  a  patentable  invention. 

Approved  in  Phillips  v.  Detroit,  111  U.  S.  608,  28  L.  Ed.  534,  4  Sup. 
Ct.  583,  Thompson  v.  Boisselier,  114  U.  S.  12,  29  L.  Ed.  80,  5  Sup.  Ct. 
1048,  and  Pomace  Holder  v.  Ferguson,  119  U.  S.  338,  30  L.  Ed.  403,  7 
Sup.  Ct.  384,  where  alleged  inventions  required  only  ordinary  mechani- 
cal skill;  Stephenson  v.  Brooklyn  Cross  Town  R.  R.  Co.,  114  U.  S.  156, 
29  L.  Ed.  61,  5  Sup.  Ct.  780,  where  alleged  improvement  was  mero 
aggregation  of  separate  devices,  contributing  to  new  result;  Leonard  v. 
Lovell,  29  Fed.  314,  removable  wall  to  refrigerator  is  trifling  device, 
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not  patentable;  Sampson  v.  Donaldson,  69  Fed.  624,  16  C.  C.  A.  342, 
in  which  only  change  from  previous  valve-reseating  devices  was  in  sub- 
stitution file  with  differently  shaped  cutting  surface. 

In  deciding  whether  patent  coyers  article,  making  of  which  requires 
Inyentlon,  judicial  notice  will  be  taken  of  matters  of  common  kaowledge 
and  things  in  common  use. 

Approved  in  United  States  Wood  Preserving  Co.  v.  Sundmaker,  186 
Fed.  681, 110  C.  C.  A.  224,  notice  will  be  taken  that  creosote  oil  of  com- 
merce contains  both  anthracene  and  anthracene  oil;  Baker  y.  F.  A. 
Duncombe  Mfg.  Co.,  146  Fed.  746,  77  C.  C.  A.  234,  Baker  patents  No. 
726,812  and  No.  736,346,  for  process  of  treating  coffee,  are  void  in  view 
of  prior  art;  Ryder  v.  Schlichter,  126  Fed.  491,  61  C.  C.  A.  469,  holding 
Harder  patent  No.  627,732,  for  improvements  in  silos,  infringed  by 
Schlichter  patent  No.  653,967  (reversing  121  Fed.  99);  Phillips  v. 
Detroit,  111  U.  S.  606,  28  L.  Ed,  533,  4  Sup.  Ct.  582,  following  rule. 
The  following  citing  cases  hold  that  judicial  knowledge  will  be  taken  of 
the  respective  matters  stated :  Black  Diamond  Coal  Min.  Co.  v.  Excelsior 
Coal  Co.,  156  U.  S.  616,  89  L.  Ed.  655,  15  Sup.  Ct.  484,  that  hoppers 
with  chutes  beneath  are  in  common  use;  Office  Specialty  Mfg.  Co.  v. 
Fenton  Mfg.  Co.,  174  U.  S.  498,  43  L.  Ed.  1060,  19  Sup.  Ct.  643,  that 
semi-circular  recesses  are  commonly  used  on  book  shelves;  Reed  v.  Law- 
rence, 29  Fed.  919,  what  is  commonly  known  in  various  branches  of 
manufacture  and  industry;  Eureka  Vinegar  Co.  v.  Gazette  Printing  Co., 
35  Fed.  571,  meaning  of  words  in  English  language,  and  such  matters 
of  common  knowledge  and  science  as  are  known  to  men  of  ordinary 
intelligence;  Root  v.  Sonta?,  47  Fed.  310,  Stirrat  v.  Excelsior  Mfg.  Co., 
61  Fed.  984,  10  C.  C.  A.  216,  and  Heaton-Peninsular  Button  Fastener 
Co.  y.  Schlochtmeyer,  69  Fed.  595,  matters  of  common  knowledge  relat- 
ing to  state  of  the  art;  Boynton  y.  Morris  Chute  Co.,  87  Fed.  228, 
that  boats  have  previously  been  so  constructed  as  to  deflect  spray  from 
sides;  Southern  Ry.  Co.  v.  Covenia,  100  Ga.  47,  62  Am.  St.  Rep.  813, 
40  L.  R.  A.  254,  29  S.  E.  219,  that  child  under  two  years  old  is  incapable  ' 
of  rendering  parents  services ;  Wasson  v.  First  Nat.  Bank,  107  Ind.  220, 
8  N.  E.  103,  that  moneyed  capital  from  which  taxpayer  may  deduct  his 
debts  is  material  portion  of  whole  moneyed  capital  of  State;  State  v. 
Cunninerham,  81  Wis.  510,  15  L.  R.  A.  576,  51  N.  W.  738,  location, 
boundaries  and  juxtaposition  of  counties,  towns  and  wards;  Mahn  v. 
Harwood,  112  U.  S.  359,  28  L.  Ed.  667,  5  Sup.  Ct.  177,  holding  courts 
not  bound  by  commissioners'  decision. 

Judicial  notice.    Note,  89  Am.  Dec.  663. 

109  XT.  S.  103,  27  L.  Ed.  871,  3  Snp.  Ct.  68,  HEWITT  ▼.  CAMPBELL. 
Not  cited. 
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109  TT.  S  lOi-106,  27  L.  Ed.  872,  3  Sup.  Ot.  69,  aSEEK  00X7NTT  ▼.  CON- 
NESS. 

Bij^hts  of  innocent  holders  of  municipal  railroad  aid  bonds  are  deter- 
minable by  the  State  law  as  jndicially  construed  when  bonds  were  placed 
on  market  as  commercial  paper. 

Approved  in  Loeb  v.  Trustees  of  Columbia  Township,  179  U.  S.  492, 
45  L.  Ed.  291,  21  Sup.  Ct.  182,  holding  Federal  courts  in  determining 
contract  rights  as  aifected  by  State  Constitution  enforce  contract  in 
accordance  with  Constitution  as  interpreted  at  time  contract  made; 
Gifford  V.  Culver,  261  111.  531,  104  N.  E.  147,  refusing  to  consider  con- 
stitutionality of  act  creating  municipal  court,  in  view  of  the  matters 
which  had  been  litigated  therein;  State  v.  O'Neil,  147  Iowa,  526,  Ann. 
Caa.  1912B,  691,  38  L.  R.  A.  (N.  S.)  788,  126  N.  W.  458,  change  of 
judicial  decision  should  be  given  a  prospective  rather  than  a  retrospec- 
tive ox)eration;  Anderson  v.  Santa  Anna,  116  U.  S.  361,  29  L.  Ed.  635, 
6  Sup.  Ct.  416,  German  Sav.  Bank  v.  Franklin  County,  128  U.  S.  538, 
82  L.  Ed.  524,  9  Sup.  Ct.  163,  and  Scotland  County  v.  Hill,  132  U.  S. 
112,  88  L.  Ed.  263,  10  Sup.  Ct.  28,  all  following  rule ;  Myrick  v.  Heard, 
31  Fed.  243,  holding  Federal  courts  will  follow  latest  settled  State  ad- 
judication, but  not  oscillations  in  process  of  settlement;  Rollins  v.  Lake 
County,  34  Fed.  846,  holding  State  decision  binding  as  to  construction 
of  State  Constitution;  German  Ins.  Co.  v.  City  of  Manning,  78  Fed. 
909,  holding  law  as  decided  by  State  Supreme  Court  at  time  of  bond 
issue,  binding  on  Federal  Court ;  Harmon  v.  Auditor,  123  111.  136,  5  Am. 
St.  Rep.  510,  13  N.  E.  166,  holding  contract,  valid  when  made,  according 
to  previous  construction  of  laws,  cannot  be  impaired  by  subsequent 
legislative  or  judicial  action;  Mountain  Grove  Bank  v.  Douglas  Co.,  146 
Mo.  53,  47  S.  W.  946,  as  to  construction  of  Constitution  as  a  rule  of 
property;  dissenting  opinion  in  Kuhn  v.  Fairmont  Coal  Co.,  215  U.  S. 
371,  54  L.  Ed.  239,  30  Sup.  Ct.  140,  majority  holding  decision  of  State 
eoTirt  does  not  preclude  Federal  court  from  passing  on  question  if  right 
of  action  accrued  before  decision  of  State  court. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  396,  408. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.  Note, 
L.  R.  A.  1915A,  981. 

Power  of  railroads  to  consolidate  includes  power  to  transfer  to  con- 
flolidated  company  all  franchises  and  privileges  connected  with  each  origi- 
nal company;  hence,  right  to  municipal  aid  will  pass  to  such  consolidated 
Goncem. 

Approved  in  Yazoo  &  M.  V.  R.  R.  Co.  v.  Adams,  180  U.  S.  20,  45 
I0.  Ed.  406,  21  Sup.  Ct.  247,  holding  new  grant  of   franchises  within 
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meaning  of  Miss.  Const.  1890,  §  180,  making  such  grants  subject  to  same 
tax  as  individuals,  is  made  by  subsequent  consolidation  of  railroads 
having  tax  exemption  prior  to  Constitution;  Gamble  v.  Rural  etc.  School 
Dist.,  146  Fed.  117,  76  C.  C.  A.  539,  where  at  time  of  amendment  of  1888 
to  Iowa  Code,  §  2114,  providing  that  holder  of  negotiable  paper  pro- 
cured by  fraud  could  only  recover  amount  paid  therefor,  school  bond 
sold  by  innocent  holder  for  less  than  par  to  one  who  knew  of  fraudu- 
lent character,  statute  did  not  aifect  holder;  Wabash  etc.  Ry.  Co.  v. 
Ham,  114  U.  S.  597,  29  L,  Ed.  236,  5  Sup.  Ct.  1081,  holding  consolidation 
not  a  sale;  Tennessee  v.  Whitworth,  117  U.  S.  148,  29  L.  Ed.  886,  6 
Sup.  Ct.  652,  holding  exemption  of  two  companies  passes  to  new  cor- 
poration created  by  consolidation  with  third  company;  Africa  v.  Board 
of  Mayor  etc.  of  Knoxville,  70  Fed.  V39,  holding  franchise  in  streets 
not  terminated  by  consolidation  and  change  of  name;  Angier  v.  East 
Tennessee  etc.  R.  R.,  74  Ga.  641,  holding  foreign  corporation,  purchas- 
ing franchises  of  domestic  corporation  becomes  domestic;  Underwood 
Lumber  Co.  v.  Pelican  Boom  Co.,  76  Wis.  82,  45  N.  W.  20,  holding  rights 
granted  to  individuals  transferable  to  corporation;  Combes  v.  Keyes, 
89  Wis.  311,  46  Am.  St.  Rep.  843,  27  L.  R.  A.  374,  62  N.  W.  93,  holding 
corporation  divested  of  property  by  judicial  sales,  and  out  of  business 
for  twenty  years,  to  have  surrendered  franchise. 

Distinguished  in  Keokuk  etc.  R.  R.  Co.  v.  Missouri,  152  U.  S.  307, 
38  L.  Ed.  454,  14  Sup.  Ct.  594,  holding  consolidation  terminated  ex- 
emption from  taxation  of  old  company. 

EilPccts  of  the  consolidation  of  corporations.    Note,  89  Am.  St.  Rep. 
624,  631. 

Right  of  corporations  to  consolidate.    Note,  52  L.  R.  A.  369. 

109  U.  8.  106-107,  27  L.  Ed.  873,  3  Sup.  Ct.  72,  HASKINS  ▼.  ST.  LOXHS 
ETC.  EY.  CO. 

Requirement  of  section  1000,  Bev.  Stats.,  that  justice  or  judge  signing 
citation  take  the  security,  cannot  be  delegated  to  court  commissioner. 

Approved  in  Gay  v.  Hudson  River  Electric  Power  Co.,  190  Fed.  818, 
822,  where  presiding  judge  of  Circuit  Court  of  Appeals  allowed  appeal 
from  a  Circuit  Court,  only  the  judge  who  signed  the  citation  could 
approve  the  bond. 

Where  appeal  is  allowed  in  open  court,  security  may  be  taken  by 
court,  and  no  citation  is  necessary,  but  if  security  is  not  given  until  ex- 
piration of  term,  citation  must  issue  and  be  served. 

Approved  in  Pacific  Mut.  Life  Ins.  Co.  v.  Tompkins,  101  Fed.  541,  41 
C.  C.  A.  488,  holding  allowance  of  amendment  to  declaration  changing 
allegation  as  to  citizenship  of  plaintiff  to  conform  to  writ  is  within 
discretion  of  court;  First  Nat.  Bank  v.  Jacobs,  26  Okl.  847,  111  Pac. 
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306,  issuance  and  service  of  citation  on  all  necessary  parties  before  end 
of  next  ensuing  term  after  appeal  was  allowed,  was  necessary. 

Practice  and    procedure    governing    transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  844,  860. 

109  TT.   8.   108-109.   27   L.   Ed.    873,   3   Sup.   Ot.   70,   OFELIKA   CITY   ▼. 
DANIEL. 

Appellate  Jurisdiction  of  Supreme  Court  is  governed  by  amount  actually 
in  dispute;  e.  g.,  amount  of  interest  coupons  for  wUch  suit  is  brought,  not 
value  of  bonds  tliemselves. 

Approved  in  Gibson  v.  Shufeldt,  122  U.  S.  29,  30  L.  Ed.  1084,  7  Sup. 
Ct.  1067,  and  The  Sydney,  139  U.  S.  336,  35  L.  Ed.  178,  11  Sup.  Ct.  621, 
both  holding  sum  really  disputed,  test  of  appellate  jurisdiction,  without 
regard  to  collateral  effect  of  judgment  in  another  suit  between  parties; 
Vicksburg  etc.  R.  R.  Co.  v.  Smith,  135  U.  S.  200,  34  L.  Ed.  96,  10  Sup. 
Ct.  730,  holding  value  of  land  in  actual  dispute,  not  whole  tract,  test  of 
appellate  jurisdiction ;  New  England  Mtg.  etc.  Co.  v.  Gay,  145  tJ.  S.  131, 
36  L.  Ed.  649,  12  Sup.  Ct.  817,  holding  appellate  jurisdiction  not  deter- 
minable by  contingent  loss  through  probative  effect  of  judgment. 

Allowance  of  amendment  of  complaint,  reducing  amount  prayed  for,  ia 
discretionary  with  tzlal  court,  although  such  reduction  prevents  appeal 
being  taken. 

Approved  in  Nussbaum  v.  Northern  Ins.  Co.,  40  Fed.  337,  allowing 
plaintiff  in  removal  case  to  discontinue  as  to  part  of  claim,  as  allow- 
able in  State  court. 

109  XT.  S.  110-117,  27  L.  Ed.  874,  3  Sup.  Ot.  78,  THE  TORNADO. 

Every  agreement  for  salvage  compensation  is  subject,  as  to  amount, 
to  judgment  of  the  court  as  to  its  being  equitable  and  conformable  to 
merits  of  case;  hence,  rights  of  tugs  to  compensation  for  punq»ing  out 
snnken  ship  must  be  regarded  as  terminated  when  8|ilp  is  raised. 

Approved  in  United  States  v.  Morgan,  99  Fed.  572,  39  C.  C.  A.  653, 
holding  claim  against  United  States  for  salvage  in  sum  of  ten  thousand 
dollars  is  within  jurisdiction  of  Circuit  Court  under  24  Stat.  505;  The 
Rio  Grande,  22  Fed.  920,  holding  salvage  allowable  for  benefits  actually 
conferred,  not  for  meritorious  exertions  alone;  The  Sirius,  57  Fed.  857, 

6  C.  C.  A.  614  (reversing  53  Fed.  614),  holding  salvage  compensation 
agreed  upon  inequitable  and  reducing  amount;  The  Thomley,  98  Fed. 
743,  39  C.  C.  A.  248,  arguendo. 

Distinguished  in  Irvine  v.  The  Hesper,  122  U.  S.  266,  30  L.  Ed.  1178, 

7  Sup.  Ct.  1181,  and  The  Excelsior,  123  U.  S.  51,  31  L.  Ed.  79,  8  Sup.  Ct. 
38,  holding  decree  awarding  salvage  must  be  affirmed  where  allowance 
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was  not,  as  matter  of  law,  excessive;  The  Alert,  56  Fed.  724,  holding  sal- 
vage contracts  made  on  land  will  be  treated  like  ordinary  contracts. 

Review  of  salv^e  awards    Note,  20  Ann.  Gas.  664. 

Right  to  salvage  for  unsuccessful  service.    Note,  24  £.  E.  0.  687. 

Appeal  to  Supreme  Court  dismissed  where  app^Uants  did  not  docket 
appeal  or  enter  appearance  until  three  years  after  filing  appeal  bond  in 
Circuit  Court. 

Approved  in  Freeman  v.  United  States,  227  Fed.  735,  failure  of  ap- 
pellant to  file  transcript  of  record  in  Circuit  Court  of  Appeals  within 
time  fixed  by  rules  is  not  jurisdictional;  United  States  v.  Burchard,  125 
U.  S.  178,  81  L.  Ed.  668,  8  Sup.  Ct.  833,  where  appeal  was  docketed  four 
years  after  entry  of  judgment;  Credit  Co.  v.  Arkansas  Central  Ry.  Co., 
128  U.  S.  259,  82  L.  Ed.  449,  9  Sup.  Ct.  107,  dismissing  appeal  because 
,not  prosecuted;  Morrison  v.  Kuhn,  80  Fed.  741,  26  C.  C.  A.  130,  hold- 
ing cross-appeal  may  be  dismissed  for  want  of  diligent  prosecution. 
See,  also,  41  Am.  St.  Rep.  640,  monographic  note  on  rules  of  court. 

Distinguished  in  The  Elfrida,  172  U.  S.  193,  48  L.  Ed.  418, 19  Sup.  Ct. 
148,  holding,  where  stipulated  compensation  is  dependent  upon  success, 
it  may  be  larger  than  quantum  meruit. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  861. 

109  IT.  8.  117-121,  27  L.  Ed.   877,   3   Sup.  Ct.   105,  DOUBIi^  POINTED 
TACK  CO.  V.  TWO-BIVBES  MPG.  CO. 

Double-pointed  tack  company's  claim  for  improvement  in  bail-ears  does 
not,  in  view  of  state  of  the  art,  set  forth  a  patentable  invention,  effect  of 
bevels  on  double  penetrating  points  being  previously  known. 

Approved  in  E.  L.  Watrous  Mfg.  Co.  v.  American  Hardware  Mfg.  Co., 
161  Fed.  364,  while  door  check  device  was  practically  that  of  a  prior 
art,  there  was  no  infringement;  Thompson  v.  Boisselicr,  114  U.  S.  12, 
29  L.  Ed.  80,  5  Sup.  Ct.  1048,  holding  to  be  patentable,  thing  must 
not  only  be  new  and  useful,  but  must  amount  to  invention;  Pomace 
Holder  Co.  v.  Ferguson,  119  U.  S.  338,  80  L.  Ed.  408,  7  Sup.  Ct.  384, 
holding  patent  void,  as  making  article  required  only  ordinary  mechanical 
skill;  Leonard  v.  Lovell,  29  Fed.  314,  holding  mere  obvious  improve- 
ments not  patentable ;  Heaton-Peninsular  Button  Fastener  Co.  v.  Schloch- 
termeyer,  72  Fed.  524,  18  C.  C.  A.  674  (affirming  69  Fed.  597),  holding 
patent  for  button-fasteners,  employing  same  device,  void;  Stirrat  v. 
Excelsior  Mfg.  Co.,  61  Fed.  984,  10  C.  C.  A.  216,  holding  patent  strictly 
construable,  in  view  of  prior  state  of  the  art. 

Mere  aggregation  of  parts  does  not  constitute  patentable  invention. 
Approved  in  E.  E.  Johnson  Co.  v.  Grinnell  Washing  Mach.  Co.,  231 
Fed.  995,  gearing  device  adapted  to  the  operation  by  power  of  washing- 
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machines  and  wringers  did  not  constitute  a  valid  combination;  Gas 
Machinery  Co.  v.  United  Gas  Improvement  Co.,  228  Fed.  689,  mere 
measuring  device  is  no  part  of  a  true  combination  of  the  operative  ele- 
ments of  the  machine;  St.  Louis  St.  Flushing  Mach.  Co.  v.  Sanitary 
St.  Flushing  Mach.  Co.,  178  Fed.  927,  103  C.  C.  A.  565,  patent  for 
improved  street  washer  was  more  than  a  mere  aggregation;  Royer  v. 
Roth,  132  U.  S.  206,  38  Ii.  Ed.  324,  10  Sup.  Ct.  59,  and  Johnson  Co.  v. 
Pacific  Rolling-Mills  Co.,  47  F^d.  591,  both  holding  combination  of  old 
elements  into  new  form,  without  producing  new  mode  of  operation,  not 
patentabte ;  Florsheim  v.  Schilling,  137  U.  S.  77,  84  L.  Ed.  579,  11  Sup. 
Ct.  25,  Fond  du  Lac  County  v.  May,  137  U.  S.  407,  84  L.  Ed,  718,  11 
Sup.  Ct.  102,  Hayes  v.  Bickelhoupt,  22  Blatchf .  463,  21  Fed.  567,  Collins 
Co.  V.  Coes,  21  Fed.  39,  Scott  Mfg.  Co.  v.  Sayre,  26  Fed.  154,  and  Samp- 
son y.  Donaldson,  69  Fed.  624,  16  C.  C.  A.  342,  all  holding  mere  aggre- 
grbtion,  producing  no  new  result,  unpatentable ;  Root  v.  Sontag,  47  Fed. 
313,  holding  improvement  in  mechanical  structure,  introducing  no  new 
functions,  not  patentable ;  Bowers  v.  Von  Schmidt,  63  Fed.  583,  holding, 
to  make  patentable  combination,  one  element  must  modify  the  other. 

Distinguished  in  Sessions  v.  Romadka,  21  Fed.  131,  where  result  was 
due  to  joint  and  co-operating  action  of  all  the  elements. 

Right  to  patent  for  new  combination  of  machines  or  .processes. 
Note,  20  E.  R.  0.  158. 

109  TT.  8.  121>132,  27  L.  Ed.  878,  S  SxLJh  Ot.  99,  MANHATTAN  UFE  INa 
€0.  ▼.  BROUGHTON. 

Judgment  of  nonsuit  does  not  determine  rights  of  parties,  and  is  no 
"bar  to  new  action;  hence,  it  cannot  support  plea  of  res  adjudicata,  or 
liave  weight  as  evidence  at  new  trial. 

Approved  in  Bixler  v.  Pennsylvania  R.  Co.,  201  Fed.  555,  entry  in  State 
court  of  a  compulsory  nonsuit  did  not  bar  action  in  District  Court  of 
United  States ;  Snare  &  Triest  Co.  v.  Friedman,  169  Fed.  13,  40  L.  R.  A. 
(N.  S.)  367, 94  C.  C.  A.  369,  where  action  for  personal  injury  in  State  court 
was  discontinued  after  verdict  and  order  granting  new  trial,  the  judg- 
ment did  not  bar  second  action  in  Federal  court;  Ex  parte  Loung  June, 
160  Fed.  259,  260,  United  States  commissioner's  judgment  on  hearing 
of  charge  that  a  Chinese  was  unlawfully  in  United  States  was  equivalent 
to  a  nonsuit;  Gilbert  v.  American  Surety  Co.,  121  Fed.  502,  61  L.  R.  A. 
253,  57  C.  C.  A.  619,  holding  questions  ruled  by  appellate  court  not  res 
adjudicata  where  judgment  under  review  is  reversed  and  remanded  for 
new  trial  and  afterward  dismissed  by  trial  court  for  want  of  prosecu- 
tion ;  Ordway  v.  Boston  etc.  R.  R.  Co.,  69^  N.  H.  431,  45  Atl.  244,  holding 
judgment  upon  involuntary  nonsuit  ordered  on  ground  that  plaintiff's 
own  evidence  conclusively  showed  that  he  knew  of  danger  which  caused 
injury  and  that  with  such  knowledge  he  assumed  risk  thereof,  as  matter 
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of  law  is  res  judicata;  Carroll  v.  Grande  Ronde  Electric  Co.,  49  Or. 
479,  90  Pac.  903,  upholding  rule  where  entry  of  order  sustaining  motion 
for  nonsuit  contained  finding  as  to  contributory  neglip:ence;  Morrow 
V.  Atlantic  etc.  Ry.  Co.,  84  S.  C.  245,  19  Ann.  Oaa.  1009,  66  S.  E.  193, 
judgment  of  involuntary  nonsuit  rendered  because  plaintiff  had  no  cause 
of  action  is  on  the  merits,  and  bars  subsequent  action;  Minton  v.  La 
FoUette  Coal  etc.  R.  Co.,  117  Tenn.  427,  11  L.  R.  A.  (N.  S.)  478,  101 
S.  W.  181,  where  former  suit  was  dismi^ed  on  motion  of  defendant  for 
failure  to  file  declaration,  second  action  was  not  barred;  Kelly  v.  Milan, 
127  U.  S.  160,  82  L.  Ed.  85,  8  Sup.  Ct.  1111  (affirming  21  Fed.  863), 
holding  decree  entered  by  mayor's  consent,  declaring  city  bonds  valid, 
not  an  adjudication  of  their  validity;  Gardner  v.  Michigan  etc.  R.  R. 
Co.,  150  U.  S.  356,  37  L.  Ed.  1109,  14  Sup.  Ct.  142,  holding  judgment  of 
nonsuit  and  new  trial  in  State  court  no  bar  to  subsequent  action  in  Fed- 
eral court ;  Smith  v.  Floyd  County,  85  Ga.  423,  11  S.  E.  850,  reaffirming 
rule;  Pepper  v.  Donnelly,  87  Ky.  262,  8  S.  W.  442,  holding  judgment  dis- 
missing petition  because  defective  no  bar  to  subsequent  action;  Pender- 
grass  V.  York  Mfg.  Co.,  76  Me.  514,  holding  nonsuit  no  bar  to  subse- 
quent action  for  same  cause;  West  v.  McMullen,  112  Mo.  410,  20  S.  W. 
629,  holding  setting  aside  nonsuit  restores  plaintiff  and  reinstates  case 
for  trial;  Ready  v.  Smith,  141  Mo.  309,  42  S.  W.  728,  holding  order 
setting  aside  nonsuit  not  a  final  judgment ;  Chapin  Hall  Lumber  Co.  v. 
Dalrymple,  53  N.  J.  L.  268,  21  Atl.  949,  holding  nonsuit  does  not  pre- 
clude defendant  from  maintaining  subsequent  action  on  setoff;  Park 
Bank  v.  Remsen,  158  U.  S.  343,  39  L.  Ed.  1010,  15  Sup.  Ct.  892,-  and 
Lippincott  v.  Shaw  Carriage  Co.,  25  Fed.  587,  arguendo. 

Distinguished  in  United  States  v.  Parker,  120  U.  S.  95,  SO  L.  Ed.  604, 
7  Sup.  Ct.  458,  holding  judgment  on  retraxit  bar  to  subsequent  action 
on  same  cause;  Ramsay  v.  Ryerson,  40  Fed.  745,  holding  judgment  en- 
tered upon  direction  of  verdict  in  Federal  court  bar  to  subsequent  action ; 
Howard  v.  City  of  Huron,  6  S.  D.  188,  26  L.  R.  A.  501,  60  N.  W.  806, 
holding  judgment  by  default  as  conclusive  as  if  on  verdict. 

Judgment  of  nonsuit  as  res  adjudicata.    Note,  49  Am.  St.  Rep.  831. 

What  facts  are  not  res  adjudicata  though  apparently  found  by  court. 
Note,  96  Am.  Dec.  778. 

Judgment  of  nonsuit  or  dismissal  in  one  jurisdiction  as  bar  to  action 
in  another.    Note,  19  Ann.  Oafl.  1017. 

Fact  tliat  citizen  of  another  State  was  substituted  aa  trustee,  to  get 
case  in  Federal  court,  does  not  bring  case  within  act  of  1875,  prohibiting 
Circuit  Court  jurisdiction  of  suits  by  assignees,  unless  suit  might  have  been 
prosecuted  in  such  courts  if  assigmoent  had  not  been  made,  where  party 
for  whose  benefit  suit  is  brought  is  herself  a  citizen  of  another  State. 

Approved  in  Venner  v.  Great  Northern  Ry.  Co.,  153  Fed.  416,  uphold- 
ing independent  jurisdiction  of  Federal  courts  in  the  administration  of 
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State  laws;  Johnston  v.  Western  Union  Tel.  Co.,  33  Fed.  364,  as  to  effect 
of  State  decisions,  when  question  is  of  general  jurispmdence ;  Marks 
V.  Marks,  75  Fed.  327,  as  to  acquiring  new  domicile  for  removal  pur- 
poses; Blair  v.  Silver  Peak  Mines,  93  Fed.  337,  arguendo. 

Distinguished  in  Morris  v.  Gilmer,  129  U.  S.  328,  32  L.  Ed.  695,  9 
Sup.  Ct.  293,  holding  case  should  be  dismissed,  where  plaintiff's  sole 
object  in  removing  to  another  State  was  to  invoke  Federal  jurisdiction. 

Self -killing  by  inaane  person  having  sufllcient  mjmtal  capacity  to 
undentaiid  deadly  nature  and  consequences  of  act,  but  not  its  moral  aspect 
and  consequences,  ia  not  death  by  suicide,  within  exception  of  life  insur- 
ance policy. 

Approved  in  Seitzinger  v.  Modem  Woodmen,  204  111.  61,  68  N.  E. 
479,  holding  where  certificate  in  benefit  society  provided  that  if  member 
should,  within  three  years,  die  by  his  own  hand,  sane  or  insane,  certifi- 
cate should  be  void,  there  can  be  no  recovery  where  member  wholly 
insane  when  he  committed  suicide;  Manhattan  Life  Ins.  Co.  v.  Beard, 
112  Ky.  460,  66  S.  W.  36,  holding  suicide  clauses  in  policies  mean  self 
destruction  by  same  person,  and  holding  erroneous  instmction  requiring 
insured  to  possess  sufficient  will  power  to  refrain  from  taking  his  own 
life;  Daniels  v.  New  York  etc.  R.  R.  Co.,  183  Mass.  398,  67  N.  E.  425, 
holding  voluntary  suicide  of  insane  person  whose  insanity  was  caused  by 
railroad  accident  and  who  knew  purpose  and  physical  effect  of  his  act  is 
new  cause,  so  that  his  death  is  not  by  reason  of  negligence  of  railroad; 
Connecticut  Mut.  Life  Ins.  Co.  v.  Akens,  150  U.  S.  473,  474,  37  L.  Ed. 
1149,  14  Sup.  Ct.  157,  Mut.  Life  Ins.  Co.  v.  Leubrie,  71  Fed.  844,  18 
C.  C.  A.  332,  Michigan  Mut.  Life  Ins.  Co.  v.  Nangle,  130  Ind.  85,  29 
N.  E.  395,  and  Blackstone  v.  Standard  Life  etc.  Ins.  Co.,  74  Mich  609, 
3  L.  R.  A.  493,  42  N.  W.  161,  all  following  rule;  Accident  Ins.  Co.  v. 
Crandal,  120  U.  S.  531,  30  L.  Ed.  742,  7  Sup.  Ct.  687,  holding  policy 
excepting  "suicide,  or  self-inflicted  injuries,"  covers  suicide  while  in- 
sane; Ritter  v.  Mutual  Life  Ins.  Co.,  169  U.  S.  149,  42  L.  Ed.  696,  18 
Sup.  Ct.  303  (affirming  70  Fed.  959,  42  L.  R.  A.  587,  17  C.  C.  A.  537), 
sustaining  charge  in  accordance  with  above  principle;  Berger  v.  Pacific 
Mut.  Life  Ins.  Co.,  88  Fed.  242,  holding  exception  of  intentional. injuries, 
inflicted  by  assured  or  others,  does  not  include  death  at  hands  of  lunatic ; 
Grand  Lodge  Independent  Order  Mutual  Aid  v.  Wieting,  168  111.  420, 
61  Am.  St.  Rep.  130,  48  N.  E.  62,  holding  provision  limiting  liability  in 
ease  of  suicide  to  amount  actually  paid  in,  unenforceable,  where  assured 
was  unable  to  understand  character  of  act;  Mutual  Life  Ins.  Co.  v. 
Daviess,  87  Ky.  551,  9  S.  W.  815,  holding  defendant,  to  defeat  recovery, 
must  show  that  insured  knew  physical  nature  of  act,  but  need  not  prove 
him  legally  or  morally  responsible. 
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Distin^ished  in  Riley  v.  Hartford  Life  etc.  Ins.  Co.,  25  Fed.  316, 
holding  "if  assured  die  by  self-destruction,  felonious  or  otherwise," 
includes  suicide,  sane  or  insane. 

Accident  insurance — Evidence  of  cause  of  death.    Note,  60  Am.  St. 
Bep.  443.  ' 

Effect  of  suicide  of  assured  on  right  to  recover  on  life  insurance 
policy.    Note,  59  Am.  Dec.  489,  490,  491,  492. 

Self-destruction  as  defense  to  life  insurance.    Note,  84  Am.  St.  Bep. 
547. 

Effect  of  insanity  on  suicide  condition  in  policy.    Note,  85  L.  B.  A. 
261. 

Rules  for  construing  insurance  policies.    Note,  14  £.  B.  0.  23. 

100  U.  8.  132-138,  27  I..  Ed.  883,  3  Sap.  Ot  88,  NEWMAN  ▼.  ABTHUB. 

Bale  that  where  words  are  used  In  act  taxing  imports,  which  have  ac- 
-qolred,    by   commercial   nae,   different   meaning    ftom   ordinary   meaning 
thereof,  latter  may  be  controlled  by  former  if  such  be  apparent  intention 
of  statute,  does  not  apply  where  language  is  nneqaivocaL 

Approved  in  United  States  v.  Rusch  &  Co.,  167  Fed.  525,  93  C.  C.  A. 
159,  construing  Tariff  Act  July  24,  1897,  c.  11,  §  1,  sched.  I,  par.  313, 
30  Stat.  178,  providing  a  duty  on  figured  cotton;  R.  J.  Waddell  &  Co. 
v.  United  States,  135  Fed.  212,  articles  of  hone  stone  used  in  polishing 
marble  and  lithographic  stones  are  not  free  of  duty  as  ''hones"  under 
Tariff  Act  1897,  par.  574,  §  2,  Free  List ;  United  States  v.  Bartram,  131 
Fed.  835,  65  C.  C.  A.  557,  construing  expression  **  testing  by  polariscope" 
as  used  in  Tariff  Act  1897,  par.  209,  sched.  E,  §  1 ;  United  States  v.  Nord- 
llnger,  121  Fed.  692,  58  C.  C.  A.  438,  holding  Leghorn  citron  taxable  as 
fruits  preserved  in  sugar  under  Tariff  Act  1883,  par.  302;  Cadwalader 
v.  Zeh,  151  U.  S.  178,  88  L.  Ed.  118,  14  Sup.  Ct.  291,  holding,  whether 
earthenware  articles  can  be  classified  as  toys,  depends  upon  commercial 
meaning  of  "toys." 

Fact  fhat  when  act  wan  passed,  goods  of  certain  kind  were  unknown 
to  manufacture,  cannot  withdraw  them  froip  class  to  which  they  belong,  as 
described  in  act,  language  thereof  clearly  including  them. 

Approved  in  Pickhardt  v.  Merritt,  132  U.  S.  257,  S3  L.  Ed.  355,  10 
Sup.  Ct.  82,  Hedden  v.  Robertson,  151  U.  S.  525,  526,  38  L.  Ed*  258,  259, 
14  Sup.  Ct.  436,  United  States  v.  Einstein,  78  Fed.  798,  24  C.  C.  A.  346, 
Wm.  J.  Matheson  &  Co.  v.  United  States,  90  Fed.  277,  and  United 
States  V.  Sehlbach,  90  Fed.  800,  33  C.  C.  A.  277,  all  holding  articles  not 
commercially  known  at  passage  of  tariff  law,  but  within  proper  defi- 
nition of  similar  articles  provided  for  therein,  covered  thereby. 
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109  U.  8.  139-143,  27  L^  Ed.  882,  3  8ap.  Ct.  96,  ABTHUB  v.  PASTOB. 

Under  enactment  that  dnty  on  washed  wool  of  flnt  class  shall  be 
donble  that  of  unwashed,  and  that  both  shall  pay  specific  duty  per  pound 
and  ad  Talorem  duty,  specific  duty  by  weight  is  to  be  calculated  on  same 
number  of  pounds  in  each  case,  and  to  be  double  for  washed  wool,  ad 
Talorem  dnty  on  washed  wool  being  double  same  duty  on  same  number  of 
pounds  of  unwashed  wool. 

Approved  in  In  re  Hi^ns,  55  Fed.  281,  5  C.  C.  A.  104,  following  rule. 

109  U.  a  143-146,  27  li.  Ed.  885,  8  Sup.  Ct.  154,  UNITED  STATES  ▼. 


Act  fixing  salary  of  an  ofllcer  is  not  a  contract  that  same  shall  not 
be  reduced  during  term  of  ofllce;  hence  Oongreas  may  reduce  salary  of 
territorial  Justice  during  his  term. 

Approved  in  United  States  v.  Vulte,  233  U.  S.  515,  58  L.  Ed.  1074, 
34  Sup.  Ct.  664,  awarding  commissioned  army  officer  additional  pay  for 
services  beyond  the  seas;  Crenshaw  v.  United  States,  134  U.  S.  107, 
83  L.  Ed.  828,  10  Sup.  Ct.  433,  holding  cadet  midshipmen  hold  office 
at  pleasure  of  government,  not  by  contract;  Givens  v.  Daviess  Co.,  107 
Mo.  609,  17  S.  W.  1000,  holding  county  treasurer's  salary  may  be  de- 
creased during  his  term ;  Collins  v.  State,  3  S.  D.  26,  51  N.  W.  779,  hold- 
ing constitutional  prohibition  of  alteration  of  salaries  during  term  in- 
applicable where  term  was  not  fixed. 

Distinguished  in  Reed  v.  Huston,  24  Idaho,  32,  Ann.  Oas.  1915A,  1237, 
132  Pae.  Ill,  discussing  what  constitutes  an  appropriation  within  the 
usual  State  constitutional  provisions;  United  States  v.  Swiggett,  83  Fed. 
99,  27  C.  C.  A.  465,  holding  implied  obligation  exists  on  part  of  govern- 
ment to  reimburse  land  receiver  for  office  rent,  secretary  having  allowed 
none. 

LegislatiYe  act  is  to  be  interpreted  according  to  intention  of  legisla- 
ture, apparent  upon  its  face. 

Approved  in  Parshall  v.  United  States,  147  Fed.  436,  77  C.  C.  A.  457, 
railway  postal  clerk  cannot  recover  on  implied  contract  for  expenses  of 
bed  and  board  while  on  regular  run  in  addition  to  fixed  salary;  Jeffreys. 
V.  Huston,  23  Idaho,  379,  129  Pac.  1068,  later  act  making  appropriation 
for  national  guard  suspended  operation  of  previous  act  making  con- 
tinuous appropriation. 

Where  two  acts  are  in  irreconcilable  confiict,  latter  repeals  former 
without  express  appeal;  hence  act  of  Congress  appropriating  certain  amount 
^'In  full  compensation''  for  salary  of  ofllcer  repeals  act  fixing  his  salary  at 
larger  sum. 

Approved  in  State  v.  Clausen,  78  Wash.  106,  138  Pac.  654,  appro- 
priation bill  of  1913  (Laws  1913,  c.  12),  is  a  complete  act  repugnant  to 
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older  act;  Belknap  v.  United  States,  150  U.  S.  594,  87  L.  Ed.  1193,  14 
Sup.  Ct.  185,  holding  payment  of  appropriated  amount  to  Indian  agent 
full  satisfaction,  though  less  than  sum  fixed  by  general  law;  Strong  v. 
United  States,  34  Fed.  24,  holding  sections  828,  847,  Rev.  Stats.,  author- 
izing commissioners  to  receive  docket  fees,  repealed  by  subsequent  appro- 
priation act ;  dissenting  opinion  in  McAllister  v.  United  States,  141  U.  S. 
193,  35  L.  Ed.  699,  11  Sup.  Ct.  956,  majority  holding  district  judge  of 
Alaska  subject  to  removal  by  President,  before  expiration  of  term. 

Distinguished  in  United  States  v.  Langston,  118  U.  S.  392,  30  L.  Ed. 
164,  6  Sup.  Ct.  1186,  where  act  making  appropriation  did  not  specify 
same  to  be  **in  full  compensation." 

Miscellaneous.  Cited  in  United  States  v.  Gleeson,  124  U.  S.  260,  31 
L.  Ed.  423,  8  Sup.  Ct.  504,  as  illustrating  judgment  pro  forma  in  Court 
of  Claims. 

109  U.  S.  146-150,  27  Ii^  Ed.  887,  8  Sup.  Ot.  151,  T7NITED  STATES  ▼• 
MITCHELL. 

Congressional  appropriation  of  three  hundred  dollars  each,  as  pay  for 
Indian  interpreters,  is  indicative  of  intention  to  reduce  salaries  thereof 
ftom  amount  fixed  by  Bevised  Statutes;  hence  interpreter  cannot  recover 
difference  between  sum  paid  and  salary  so  fixed. 

Approved  in  United  States  v.  Vulte,  233  U.  S.  515,  68  L.  Ed.  1074, 
34  Sup.  Ct.  664,  awarding  commissioned  army  officer  additional  pay  for 
services  beyond  the  seas;  Falk  v.  Huston,  25  Idaho,  30,  135  Pac.  746, 
applying  rule  to  appropriation  bill  Laws  of  1913,  p.  643;  Jeffreys  v. 
Huston,  23  Idaho,  379,  129  Pac.  1067,  applying  rule  to  chapter  86,  Laws 
of  1911,  p.  319,  making  appropriation  for  expenses  of  national  guard; 
State  V.  Clausen,  78  Wash.  107,  112,  138  Pac.  655,  657,  appropriation  bill 
of  1913  (Laws  1913,  c.  12)  is  a  complete  act,  and  repugnant  to  older 
act ;  Belknap  v.  United  States,  150  U.  S.  589,  591,  594,  37  L.  Ed.  1192, 
1193,  1194, 14  Sup.  Ct.  .183,  185,  following  rule ;  Strong  v.  United  States, 
34  Fed.  24,  holding  sections  828,  847,  Rev.  Stats.,  authorizing  commis- 
sioners to  receive  docket  fees,  repealed  by  subsequent  appropriation; 
Oldham  v.  Mayor  etc.  of  Birminp^hara,  102  Ala.  366,  14  South.  795,-hold- 
ing  municipality  may  abolish,  office  durinj]^  term  of  one  elected  thereto; 
Milford  V.  Commonwealth,  144  Mass.  65,  10  N.  E.  517,  holding  juris- 
diction over  contract  claims  against  commonwealth  does  not  extend  to 
oblicration  to  reimburse  tow^  for  supporting  paupers;  Collins  v.  State, 
3  S.  D.  25,  51  N.  W.  779,  holding  constitutional  prohibition  of  alteration 
of  salaries  during  term  inapplicable  where  same  was  not  fixed;  United 
States  V.  Harmon,  147  U.  S.  276,  37  L.  Ed*  167, 13  Sup.  Ct.  331  (affirming 
43  Fed.  565),  holding  Court  of  Claims  may  determine  claims  for  salaries. 

Distinguished  in  United  States  v.  Langston,  118  U.  S.  392,  30  L.  Ed. 
164,  6  Sup.  Ct.  1186,  where  subsequent  act,  making  appropriation,  did 
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not  specify  same  to  be  ''in  full  compensation";  United  States  v.  Swig- 
gett,  83  Fed.  99,  27  C.  C.  A.  465,  holding  government  impliedly  liable  to 
reimburse  land  receiver  for  office  rent,  secretary  having  allowed  none. 

109  U.  8.  150-162,  27  I..  Ed.  888,  3  Sup.  Ot.  136,  HOVEY  v.  McDONALD. 
Where  receiver  is  not  party  to  suit,  but  is  a  party  to  independent  side 
issue  requiring  lilm  to  file  account,  referring  same  to  auditor,  and  resulting 
in  decree  confirming  auditor's  report,  appeal  from  said  decree  may  properly 
"be  taken,  and  receiver's  motion  to  dismiss  appeal  on  ground  that  lie  was 
not  party  to  suit,  must  be  denied. 

Approved  in  Dexter-Horton  Nat.  Bank  v.  Hawkins,  190  Fed.  927, 
111  C.  C.  A.  514,  one  who  intervened  for  purpose  of  claiming  property 
in  hands  of  receiver  became  party  to  suit  and  had  right  to  appeal;  Los 
Angeles  v.  Los  Angeles  Water  Co.,  134  Cal.  123,  66  Pac.  199,  holding 
order  settling  receiver's  accounts  is  final  appealable  judgment;  Lynham 
V.  Hufty,  44  App.  D.  C.  594,  order  in  divorce  suit  granting  wife  alimony 
pendente  lite  was  final;  Becker  v.  Eames,  257  111.  392,  Ann.  Gas.  1914A, 
1235,  100  N.  E.  999,  upholding  right  of  assignee  for  benefit  of  creditors 
to  appeal;  Haigh  v.  Carroll,  197  111.  196, 197,  64  N.  E.  376,  holding  where 
exceptions  to  receiver's  report  overruled  and  receiver  discharged,  re- 
ceiver is  necessary  party  to  writ  of  error  to  reverse  order;  State  v.  Dis- 
trict Court,  28  Mont.  234,  72  Pac.  616,  holding  where  after  appointment 
of  receiver,  court  made  order  fixing  compensation,  but  order  contained 
no  provision  as  to  who  should  be  charged  with  these  allowances,  and 
order  on  receiver's  subsequent  motion  to  tax  plaintifE  with  such  allow- 
ances, was  the  appealable  order;  E.  Martin  &  Co.  v.  Kirby,  34  Nev.  216, 
117  Pac.  5,  order  in  receivership  proceedings  directing  payment  to  cred- 
itor was  binding  on  receiver  who  failed  to  appeal;  Summerlin  v.  Mor- 
risey,  168  N.  C.  410,  84  S.  E.  690,  denying  right  of  commissioner  ap- 
pointed in  an  action  to  make  a  deed  to  appeal  from  order  requiring 
him  to  correct  his  deed ;  Battery  Park  Bank  v.  Western  Carolina  Bank, 
126  N.  C.  536,  36  S.  E.  40,  holding  order  allowing  commissions  to  re- 
ceivers is  final  appealable  judgment;  Bennett  v.  Thome,  36  Wash.  262, 
68  L.  R.  A.  113,  78  Pac.  939,  in  proceedings  by  receiver  to  assess  stock- 
holders, decree  fixing  amount  of  bank's  debts  and  determining  creditor's 
right  to  assessment  is  final  and  appealable;  Williams  v.  Morgan,  111 
U.  S.  699,  28  L.  Ed.  665,  4  Sup.  Ct.  646,  holding  railroad  bondholder, 
intervening  in  foreclosure  suit,  may  contest  trustee's  compensation  and 
appeal  from  decision  thereon;  Smith  v.  Vulcan  Iron  Works,  165  U.  S. 
525,  41  L.  Ed.  812,  17  Sup.  Ct.  410,  holding  whole  merits  may  be  consid- 
ered by  appellate  court,  on  appeal  from  interlocutory  decree  in  patent 
ease ;  Thornton  v.  Highland  Avenue  etc.  R.  R.  Co.,  94  Ala.  359, 10  South. 
444^  holding  appeal  lies  from  order  dismissing  petition  in  intervention  on 
demurrer,  without  waiting  for  final  decree;  Patterson  v.  Ward,  6  N.  D. 
XII— 9 
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360,  71  N.  W.  644,  holding  order  passing  on  receiver's  account,  embracing 
his  whole  term,  a  final  judgment,  and  appealable;  Victor  Gold  etc.  Min. 
Co.  V.  National  Bank  of  the  Republic,  18  Utah,  93,  72  Am.  St.  Eep.  768, 
55  Pac.  73,  holding  final  order  in  collateral  issue  appealable  by  parties 
bound;  Ruhl  v.  Ruhl,  24  W.  Va.  282,  holding  receiver  entitled  to  review 
of  order  imprisoning  him  for  failure  to  pay  over  under  void  decree; 
Crawford  v.  Fickey,  41  W.  Va.  547,  23  S.  E.  663,  holding  order  that 
receiver  pay  certain  person  fixed  sum,  personal  judgment  against  re- 
ceiver, although  same  was  not  party  to  original  suit;  Marden  v.  Camp- 
bell Printing  etc.  Co.,  67  I^ed.  812,  15  C.  C.  A.  26,  considering  appeals 
from  interlocutory  decrees  in  patent  cases;  Hovey  v.  Elliott,  167  U.  S. 
409,  412,  42  L.  Ed.  219,  17  Sup.  Ct.  841,  842,  arguendo. 

Distinguished  in  Heinze  v.  Butte  etc.  Min.  Co.,  129  Fed.  338,  64 
C.  C.  A.  15,  neither  order  approving  monthly  reports  of  receiver  nor 
one  directing  him  to  pay  expenses,  made  before  final  account,  is  final 
appealable  order. 

Intervention  in  Federal  courts.    Note,  Ann.  Gas.  1913D,  1036. 

General  role  is,  that  appeal  suspends  power  of  court  below  to  proceed 
further  In  cause. 

Approved  in  United  States  v.  Chin  Dong  Ying,  229  Fed..  816,  under 
Chinese  Exclusion  Act,  Sept.  13,  1888,  c.  1015,  §  13,  25  Stats.  479,  taking 
of  appeal  vacates  commissioner's  order,  and  transfers  whole  case  to 
District  Court ;  Highland  Glass  Co.  v.  Schmertz  Wire  Glass  Co.,  178  Fed. 
971,  102  C.  C.  A.  316,  in  suit  based  on  infringement  of  two  patents, 
power  of  appellate  court  was  not  affected  by  authority  of  court  ap- 
pealed from;  Shelby  Steel  Tube  Co.  v.  Delaware  Seamless  Tube  Co., 
161  Fed.  799,  on  appeal  from  decree  granting  injunction  to  restrain 
infringement  of  patent,  lower  court  had  no  power  to  suspend  operation 
of  appeal  bond  and  vacate  stay;  First  Nat.  Bank  v.  State  Nat.  Bank, 
131  Fed.  431,  65  C.  C.  A.  414,  where  appeal  perfected  under  Bankruptcy 
Act,  §  25a,  from  judgment  allowing  or  rejecting  debt.  District  Court 
cannot  entertain  motion  for  rehearing  pending  appeal ;  Sperry  &  Hutch- 
inson Co.  V.  Mechanics'  Clothing  Co.,  128  Fed.  1017,  refusing  to  modify 
preliminary  injunction  restraining  defendant  from  using  trading  stamps 
alleged  fraudulently  obtained,  to  allow  use  of  portion  thereof  where 
question  of  right  reserved;  Dennis  v.  Fidelity  Mut.  Life  Ins.  Co.,  159 
Mich.  609,  124  N.  W.  575,  upon  dismissing  bill  and  dissolving  injunction, 
trial  court  may  order  execution  of  judgment  in  suit  at  law;  Morgan- 
Louisiana  etc.  S.  S.  Co.  V.  Texas  etc.  Ry.  Co.,  32  Fed.  530,  holding 
jurisdiction  of  all  matters  of  substance,  determined  by  decree,  trans- 
ferred to  appellate  court  on  filing  supersedeas  bond;  Stafford  v.  King, 
90  Fed.  140,  32  C.  C.  A.  536,  reaffirming  rule ;  State  v.  Jacobs,  107  N.  C. 
781,  22  Am.  St.  Rep.  918,  11  S.  E.  965,  holding  effect  of  discharging, 
supersedeas  same  as  dismissal  of  appeal. 
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Distinguished  in  National  Docks  R.  B.  Co.  v.  Pennsylvania  R.  R.  Co., 
54  N.  J.  Eq.  170,  33  Atl.  938,  holding  mere  existence  of  appeal  does  not 
affect  inherent  validity  of  decree. 

General  role  as  to  siupensive  power  of  appeal  is  subject  to  qnaliflcation 
that  Inferior  court  may  perfect  its  judgment  or  decree  at  tezm  during  which 
it  was  rendered,  e.  g.,  by  making  up  record,  or  allowing  remittitnz  of 
damages  given  by  Jury  in  excess  of  plaintilTs  demand. 

Approved  in  Southern  Pac.  Co.  v.  Western  Pac.  Ry.  Co.,  144  Fed.  204, 
applying  rule  where  injunction  pendente  lite  granted;  McFadden  v. 
Swinerton,  36  Or.  354,  62  Pac.  12,  holding  where  appeal  taken  from 
decree  in  favor  of  several  claimants,  payment  of  fund  in  controversy 
to  them  during  its  pendency  did  not  subject  clerk  to  personal  liability, 
where  no  order  for  its  retention  was  made;  State  v.  Superior  Court,  39 
Wash.  121,  109  Am.  St.  Rep.  862,  1  L.  B.  A.  (N.  S.)  554,  80  Pac.  lUO, 
arguendo. 

Those  things  which  are  amendable  before  error  brought  are  amendable 
afterward,  so  long  as  diminution  may  be  alleged  and  certiorari  awarded, 
provided  time  for  amendment  is  unexpired. 

Approved  in  Ommen  v.  Talcott,,  180  Fed.  927,  erroneous  recital  in 
record  as  to  date  decree  was  entered  was  a  misprision  clerk  «ould  correct. 

Power  of  trial  court  to  correct  record  after  appeal  or  writ  of  error. 
Note,  81  L.  B.  A.  (N.  8.)  207. 

Where  decree  haa  omitted  direction  that  is  matter  of  course,  at  time 
decree  was  made,  it  may  be  corrected  by  insertion  thereof,  notwithstand- 
ing appeal;  e.  g.,  direction  to  receiver  to  pay  over  to  defendants  may  be 
inserted  in  decree  dismissing  bilL 

Approved  in  Ferguson  v.  Dent,  29  Fed.  10,  quaere,  whether  Circuit 
Court  may  allow  amendment  to  supersedeas  bond  after  appeal. 

Appeal  from  Supr«ne  Court  of  District  of  Columbia  does  not  operate 
as  supersedeas  until  bond  is  filed. 

Approved  in  Hovey  v.  Elliott,  145  N.  Y.  140,  39  N.  E.  844,  as  to  power 
of  District  of  Columbia  court  to  punish  for  contempt. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  869. 

In  absence  of  order  continuing  injunction  pending  appeal  from  decree 
dissolving  same,  the  appeal  does  not  suspend  the  decree. 

Approved  in  Merrimack  River  Saving  Bank  v.  City  of  Clay  Center, 
219  U.  S.  534,  Ann.  Oas.  1912A,  513,  55  L.  Ed.  326,  31  Sup.  Ct.  295, 
Louisville  etc.  R.  Co.  v.  United  States,  227  Fed.  274,  Louisville  &  N.  R. 
Co.  V.  Siler,  186  Fed.  203,  Western  Union  Telegraph  Co.  v.  Wiight,  168 
Fed.  559,  Central  of  Georgia  Ry.  Co.  v.  Railroad  Commission,  161  Fed. 
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991,  Southern  Ry.  Co.  v,  McNeill,  155  Fed.  789,  City  of  Pasadena  v. 
Superior  Court,  157  Cal.  789,  21  Ann.  Gas.  1865, 109  Pac.  624,  and  Waters 
V.  Dunn,  18  Idaho,  455,  456,  110  Pac.  260,  ail  upholding  discretionary 
power  of  trial  court  to  preserve  subject  matter  in  statu  quo  pending 
appeal;  Grand  Trunk  Ry.  Co.  v.  Michigan  R.  R.  Commission,  198  Fed. 
1023,  withholding  entry  of  order  vacating  existing  restraining  order  until 
application  for  its  continuance  pending  appeal  could  be  made;  Green 
Bay  &  M.  Canal  Co.  v.  Norrie,  128  Fed.  897,  63  C.  C.  A.  432,  holding 
injunction  restraining  defendant  from  drawing  water  from  pond  created 
by  plaintiff's  embankment  on  prayer  to  restore  embankment  was  pro- 
hibitive only,  and  not  suspended  by  supersedeas  bond;  Green  Bay  &  M. 
Canal  Co.  v.  Norrie,  118  Fed.  924,  holding  damages  sustained  by  appellee 
by  violation  of  injunction  pending  appeal  cannot  be  recovered  in  action 
on  supersedeas  bond;  New  River  Mineral  Co.  v.  Seeley,  117  Fed.  982, 
holding  where  order  granted  apx>eal  from  order  dissolving  injunction  and* 
recited  that  supersedeas  was  granted  to  order  appealed  from  on  plaintiff 
entering  into  bond  with  approved  security,  on  such  bond  being  given, 
injunction  continued  in  force  during  appeal ;  BHnn  v.  Continental  Secur- 
ity Redemption  Co.,  110  Fed.  267,  holding  where  after  appointment  of 
receiver  bill  dismissed  and  on  same  day  rendered  decree  reciting  filing 
of  receiver's  report  and  lodging  of  exceptions  against  it  and  ordering 
exceptions  referred  to  master,  appeal  and  supersedeas  from  former 
order  do  not  prevent  making  of  statement  of  receiver 's  accounts ;  Elliott 
V.  Kuzek,  2  Alaska,  591,  where  judgment  of  dismissal  entered  after 
trial  on  merits  and  preliminary  injunction  dissolved,  appeal  and  super- 
sedeas bond  do  not  abate  suit  on  injunction  bond ;  C.  H.  Albers  Commis- 
sion Co.  V.  Spencer,  236  Mo.  628,  Ann.  Gas.  1912D,  705,  139  S.  W.  325, 
bond  for  an  appeal  operating  as  a  mere  supersedeas  will  not  revive  an 
injunction  dissolved  by  trial  court ;  State  v.  Bearing,  180  Mo.  66,  67,  79 
S.  W.  458,  where  Circuit  Court,  on  merits,  dissolved  injunction  and  dis- 
missed bill,  it  could  continue  injunction  in  force  pending  appeal; 
Graham  v.  Conway,  82  Mo.  App.  652,  holding  appeal  from  order  dis- 
solving temporary  prohibition  against  execution  of  justice's  judgment 
does  not  prevent  execution  of  justice's  judgment  pending  appeal;  Ft. 
Worth  Driving  Club  v.  Ft.  Worth  Fair  Assn.,  56  Tex.  Civ.  165,  121 
S.  W.  215,  where  preliminary  order  is  prohibitive,  an  appeal  leaves  it 
operative;  State  v.  Superior  Court,  43  Wash.  228,  86  Pac.  633,  under 
2  Bal.  Ann.  Codes  &  Stats.,  §  6507,  trial  court  has  authority  to  suspend 
prohibitory  injunction  pending  appeal ;  State  v.  Superior  Court,  39  Wash. 
117,  118,  109  Am.  St.  Rep.  862,  1  L.  B.  A.  (N:  S.)  554,  80  Pac.  1109, 
pending  appeal  from  injunction  restraining  continuance  of  shooting- 
gallery,  defendant  not  entitled  to  supersedeas  pending  appeal ;  Powhatan' 
Cpal  &  Coke  Co.  v.  Ritz,  60  W.  Va.  410,  9  L.  R.  A.  (N.  S.)  1225,  56 
S.  E.  263,  where  court  has  erroneously  decided  what  the  statu  quo  is, 
its  jurisdiction  is  not  affected ;  Hitz  v.  Jenks,  16  App.  D.  C.  550,  where 
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decree  of  special  term  of  Supreme  Court  granting  injunction  was  re- 
versed on  appeal,  appeal  from  latter  decree  to  United  States  Supreme 
Court  did  not  have  effect  of  reviving  decree  of  special  term;  Leonard 
V.  Ozark  Land  Co.,  115  U.  S.  468,  29  L.  Ed.  445,  6  Sup.  Ct.  127,  and 
Ozark  Land  Co.  v.  Leonard,  24  Fed.  659,  both  holding  decree  granting 
injunction  not  suspended  by  appeal;  Knox  County  v.  Harshman,  132 
U.  S.  16,  S3  L.  Ed.  251,  10  Sup.  Ct.  9,  holding  appeal  from  order  dis- 
solving injunction  does  not  revive  same;  Phelps  v.  Elliott,  36  Fed.  461, 
holding  receiver  should  obey  decree  and  deliver  bonds,  notwithstanding 
appeal;  In  re  First  Nat.  Bank  of  St.  Albans,  49  Fed.  123,  holding  decree 
founded  on  tort  survives,  though  debtor  die  pending  appeal  and  super- 
sedeas; Bissell   Carpet-Sweeper  Co.  v.  (Joshen  Sweeper  Co.,  72  Fed. 
559,  19  C.  C.  A.  25,  holding  appeal  from  interlocutory  decree  granting 
perpetual  injunction  against  infringement  conveys  no  license  to  continue 
manufacture  pending  appeal;  Cotting  v.  Kansas  City  Stockyards  Co., 
82  Fed.  857,  granting  temporary  injunction  against  enforcement  of  State 
statute  pending  appeal  to  preserve  status  quo;  Stafford  v.  King,  90  Fed. 
141,  32  C.  C.  A.  536,  holding  appeal  from  order  dissolving  injunction) 
does  not  reinstate  injunction,  in  absence  of  affirmative  order;  Dulin  v. 
Pacific  Wood  etc.  Co.,  98  Cal.  306,  33  Pac.  124,  holding  sux)ersedeas  only 
prevents  parties  from  using  process  of  trial  court  to  enforce  judgment; 
State  V.  Dillon,  96  Mo.  62,  8  S.  W.  783,  holding  allowance  of  appeal 
from  final  decree  granting  injunction  does  not  dissolve  same;  National 
Docks  R.  R.  Co.  V.  Pennsylvania  R.  R.  Co.,  54  N.  J.  Eq.  172,  175,  33 
Atl.  938^  939,  holding  injunction  remains  in  force  after  appeal  taken; 
Bullion  etc.  Min.  Co.  v.  Eureka  Hill  Min.  Co.,  5  Utah,  153,  13  Pac.  175, 
holding  appeal  and  supersedeas  does  not  suspend  injunction;  Bullion 
etc.  Min.  Co.  v.  Eureka  Hill  Min.  Co.,  5  Utah,  184,  12  Pac.  661,  holding 
territorial  Supreme  Court  may  make  restraining  order,  preserving  status 
quo,  pending  appeal ;  Ex  parte  Whitmore,  9  Utah,  447,  35  Pac.  526,  hold- 
ing lower  court  may  punish  violation  of  injunction,  pending  appeal; 
Elliott  V.  Whitmore,  10  Utah,  243,  37  Pac.  460  (see  dissenting  opinion 
in  10  Utah,  245,  37  Pac.  461),  holding  trial  court  erred  in  refusing  to 
allow  supersedeas  bond  to  stay  mandatory  injunction,  pending  appeal; 
dissenting  opinion  in  State  v.  Hirzell,  137  Mo.  450,  38  S.  W.  961,  major*- 
ity  holding  appeal  from  order  overruling  motion  to  vacate  order  appoint- 
in??  receiver  suspends  receiver's  authority;  Ferguson  v.  Dent,  29  Fed. 
9,  arguendo. 

Distingniished  in  Dewey  v.  Superior  Court,  81  Cal.  68,  22  Pac.  334, 
bolding  lower  court  cannot  punish  for  disobedience  of  mandatory  in- 
junction, pending  appeal;  Stewart  v.  Superior  Court,  100  Cal.  546,  35 
Pac.  157,  holding  effect  of  mandatory  injunction  suspended  by  filing 
appeal  bond. 
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Effect  of  appeal  and  supersedeas  bond  .on  injunction.  Note,  4  Ann. 
Cas.  232. 

Power  of  trial  court  to  grant  or  continue  temporary  injunction  pend- 
ing appeal  from  judgment  denying  permanent  injunction.  Note, 
21  Ann.  Cas.  1363. 

Purchase  of  draft  with  bill  of  lading  attached  as  assumption  of 
seller's  obligation.    Note,  1  L.  R.  A.  (N.  S.)  244. 

109   U.   8.    162-168,   27  I..   Ed.   892,   8   Sup.   Ot.   92,   LOUIS   v.   BBOWN 
TOWNSHIP. 

Judgment  denying  mandamus  on  groonda  concliuiive  against  plalntUTs 
rlfi(ht  to  recover  in  any  action  is  a  bar  to  any  other  action  on  same  cause; 
hence,  denial  of  mandamus  to  compel  tax  levy  to  pay  bonds,  on  ground  of 
their  invalidity,  is  conclusive  in  subsequent  action  as  to  their  validity. 

Approved  in  Edwards  v.  Bates  County,  55  Fed.  438,  holding  judg- 
ment for  defendant  on  demurrer,  on  ground  of  limitations,  res  adjndi- 
cats  between  parties;  State  v.  Trammel,  106  Mo.  520,  17  S.  W.  504, 
holding  judgment  in  mandamus  proceeding,  directing  payment  of  bonds, 
an  adjudication  of  their  status. 

Mandamus  proceedings  are,  when  impropriate,  actions  at  law  to  recover 
money,  and  subject  to  the  principles  governing  such  actions. 

Approved  in  United  States  v.  Cortelyou,  30  App.  D.  C.  54,  right  to 
enforce  demand  for  payment  of  money  by  the  United  States  survives  and 
passes  to  personal  representatives. 

Mandamus  as  action  or  special  proceeding.    Note,  8  Ann.  Oas.  313. 

Codefendants  are  concluded  by  final  decree  so  far  as  it  affects  rights 
presented  to  court  and  determined. 

Approved  in  Georgia  R.  R.  Co.  v.  Wright,  124  Ga.  603,  53  S.  E.  254, 
where  on  judgment  for  plaintiff  codefendant  refused  to  join  in  appeal, 
and  judgment  was  reversed,  codefendant  estopped  in  suit  against  other 
defendant  as  to  all  matters  which  might  have  been  raised  in  first  suit; 
Dempster  v.  Lansingh,  244  111.  410,  91  N.  E.  492,  refusing  to  allow  reliti- 
gation as  to  ownership  of  stock,  which  fact  had  been  determined  in 
former  suit;  Scripps  v.  Sweeney,  160  Mich.  179,  125  N.  W.  85,  in  suit 
in  equity,  one  of  complainants  was  entitled  to  full  adjudication  of  all 
rigfits  between  defendant  and  other  complainants,  where  cross-bill  was 
filed ;  Morgan  v.  Hart,  84  Wash.  508,  147  Pac.  30,  judgment  of  dismissal 
with  prejudice  in  former  suit  to  account  on  a  contract  was  an  adjudica- 
tion on  merits  as  to  all  parties  of  second  part  to  the  contract;  Giblin  v. 
North  Wisconsin  Lumber  Co.,  131  Wis.  267,  120  Am.  St.  Rep.  1040, 
111  N.  W.  501,  decree  against  assignor  of  certain  county  orders  and 
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other  persons  interested,  and  enjoining  payment,  is  res  adjudicata  in 
subsequent  action  on  contract  of  assignment,  as  to  validity  of  orders; 
Snell  V.  Campbell,  24  Fed.  884,  holding  action  to  set  aside  tax  sale  barred, 
as  to  validity  of  tax,  by  former  suit  by  complainant,  to  test  validity  of 
tax,  and  decided  against  him;  Stearns  v.  Lawrence,  83  Fed.  742,  28 
C.  C.  A.  66,  holding  finding  in  action  against  bank  and  president  con- 
clusive in  suit  by  receiver  to  charge  president ;  Sanders  v.  Peck,  87  Fed. 
63,  30  C.  C.  A.  530,  holding  party  for  whose  benefit  petitioners  in  suit 
in  equity  prosecuted,  being  represented  by  attorney,  is  bound  by  decree; 
Harmon  v.  Auditor,  123  111.  130,  5  Am.  St.  Bep.  505,  13  N.  E.  163,  hold- 
ing decree  settling  adverse  interests  of  defendants  conclusive  as  if  in 
suit  between  them;  Case  v.  Gorton,  33  Mo.  App.  606,  and  Glasner  v. 
Weisberg,  43  Mo.  App.  221,  holding  party  to  bill  in  equity  estopped  by 
decree  as  to  matters  put  in  issue  by  pleadings,  and  determined;  Ward 
V.  Boyse,  152  N.  Y.  196,  36  L.  R.  A.  651,  46  N.  E.  181,  but  holding  res 
must  be  attached  to  render  judgment  valid,  in  absence  of  personal  ser- 
vice; Baugert  v.  Blades,  117  N.  C.  228,  23  S.  E.  180,  holding  judgment 
in  action  to  recover  land,  where  each  defendant  claimed  title,  res  adjudi- 
cata as  between  defendants;  Sioux  City  v.  Chicago  etc.  Ry.  Co.,  129 
Iowa,  702,  106  N.  W.  186,  arguendo. 

Judgment  as  res  judicata  between  codefendants  or  coplaintiffs  as 
to  matters  which  were,  or  might  have  been,  adjudicated.  Note, 
27  L.  R.  A.  (N.  S.)  651. 

109  U.  8.  16fr-173,  27  If.  Ed.  895,  3  Sup.  Ot.  108,  INDIANA  SOUTHERN 
B.  B.  CO.  y.  LIVEBFOOL  ETC.  INS.  CO. 

Beftisal  to  grant  leave  to  file  cross-bill,  when  rights  of  parties  can  be 
determined  as  well  without  it,  is  within  trial  court's  discretion,  not  review- 
able on  appeaL 

Approved  in  Christmas  Gold  Min.  Co.  v.  Milliken,  200  Fed.  316,  317, 
cross-bill  can  be  filed  by  party  to  suit  contemporaneously  with  his  an- 
swer, without  leave  of  court;  Bound  v.  South  Carolina  Ry.  Co.,  47  Fed. 
33y  holding  cross-bill  cannot  be  filed  without  leave. 

Who  is  entitled  to  appeal  as  a  party  interested  or  injured.  Note, 
119  Am.  St.  Rep.  759. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  854. 

Appellate  court  will  not  review  alleged  error  on  ground  that  evidence 
does  not  support  Judgment,  where  evidence  is  not  before  it,  and.no  objec- 
tion was  taken  below. 

Approved  in  Blackburn  v.  Morrison,  29  Okl.  517,  Ann.  Cas.  1918A, 
523,  118  Pac.  405,  refusing  to  consider  certain  assignments  of  error 
where  all  evidence  on  which  decree  was  rendered  was  not  brought  into 
the  record. 


109  U.  S.  173-176       NOTES  ON  U.  S,  REPORTS,  136 

One  not  a  party  to  the  record  or  Judgment  cannot  appeal  therefrom. 
Approved  in  Mayor  etc.  of  Vicksburg  v.  Vicksburg  Water  Works  Co., 
231  U.  S.  740,  58  L.  Ed.  461,  34  Sup.  Ct.  317,  Matter  of  Leaf  Tobacco 
Board  of  Trade,  222  U.  S.  580,  56  L.  Ed.  323,  32  Sup.  Gt.  833,  and  United 
States  V.  Boarman,  217  Fed.  757, 133  C.  C.  A.  487,  all  reaflarming  rule. 

109  U.  8.  173,  27  L.  Ed.  895,  8  Sup.   Ot.   108,  GUION  ▼.  UVEBFOOL, 
LONDON  ETC.  INS.  CO. 

One  not  party  to  suit  cannot  appeal  from  decree  therein. 

Approved  in  Blaffer  v.  New  Orleans  Water  Supply  Co.,  160  Fed.  392, 
89  C.  C.  A.  341,  reaffirming  rule;  Credits  Commutation  Co.  v.  United 
States,  177  U.  S.  317,  44  L.  Ed.  786,  20  Sup.  Ct.  639,  holding  statement 
in  order  denying  intervention  that  it  is  denied  because  of  insufficiency 
of  petition  to  show  petitioner's  right  to  intervene  shows  decision  is  not 
final  and  appealable;  Kidder  v.  Northwestern  Mut.  Life  Ins.  Co.,  11? 
Fed.  999,  holding  Federal  court  cannot  review  State  decision  denying 
intervention  on  petition  by  interveners  for  removal;  In  re  Columbia 
Real  Estate  Co.,  112  Fed.  645,  50  C.  C.  A.  406,  holding  dismissal  on 
demurrer  of  intervention  asking  to  set  aside  adjudication  in  bankruptcy, 
where  intervener  claimed  equitable  lien  on  realty  which  stood  in  name 
of  third  party,  but  which  was  in  equity  property  of  bankrupt,  which 
lien  was  acquired  through  ostensible  owner  without  knowledge  of  bank- 
rupt's  rights,  is  not  appealable;  Aiken  v.  Smith,  54  Fed.  895,  4  C.  C.  A. 
652,  In  re  Woerishoffer,  74  Fed.  916,  21  C.  C.  A.  175,  and  Fisher  v. 
Hanna,  21  Colo.  11,  39  Pac.  421,  all  dismissing  appeals  by  persons  not 
parties  to  record. 

109  U.  S.  174-176,  27  Ii.  Ed.  894,  8  Sup.  Ot.  84,  EZ  PABTE  PENNSTIi- 
VANIA. 

District  Oonrt  in  Pennsylvania  haa  Jurisdiction  oyer  action  by  Dela- 
ware pilot  for  fees  allowed  by  Delaware  statute,  where  services  were 
rendered  In  Delaware  waters,  but  libeled  vessel  is  seized  within  Pennsyl- 
vania waters. 

'  Approved  in  The  Queen,  206  Fed.  156,  124  C.  C.  A.  214,  suit  in  rem 
against  vessel  may  be  maintained  for  pilotage  fees  where  tender  of 
services  had  been  refused;  The  Edith  Godden,  25  Fed.  511,  af&rming 
pilot's  right  to  libel  vessel  for  half  pilotage  fees. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  B.  A.  229. 

Prohibition  cannpt  be  used  to  correct  supposed  error  in  Judgment  of 
Admiralty  Court  on  the  merits. 

Approved  in  Smith  v.  Whitney,  116  U.  S.  176,  29  L.  Ed.  604,  6  Sup. 
Ct.  575,  denying  prohibition  to  court-martial  to  correct  mistake,  in  law; 
State  V.  Ross,  136  Mo.  273,  41  S.  W.  1043,  refusing  to  prohibit  appoint- 
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ment  of  receiver;  State  v.  Benton,  12  Mont.  79,  29  Pac.  429,  denying 
prohibition  to  restrain  probate  proceedings  in  lower  court. 

Distingoisbed  in  People  v.  Spiers,  4  Utah,  396,  10  Pac.  617,  issuing 
prohibition  where  inferior  tribunal  was  acting  without  its  jurisdiction, 
and  law  afforded  no  plain,  etc.,  remedy. 

Writ  of  prohibition.    Note,  111  Am.  St.  R^.  956. 

Prohibition  as  a  process  for  review  and  correction  of  errors.    Note, 
1  Ann.  Gas.  714. 

Superintending  control  of  civil  courts  over  courts-martial.    Note, 
20  L.  R.  A.  (N.  8.)  416. 

Wliere  Congress  fails  to  proyide  for  review  of  Judgments  of  a  Federal 
oourt»  same  must  stand  as  Judgments  of  court  of  last  resort. 

Approved  in  Reaves  v.  Ainsworth,  28  App.  D.  C.  161,  Congress  may 
determine  that  decisions  of  tribunals  instituted  to  pass  on  questions  re- 
lating to  the  army  and  navy,  when  approved  by  the  President,  shall  not 
be  reviewable. 

109  U.  a  177-179,  27  L.  Ed.  897,  3  Sup.  Ot.  114,  HUNT  ▼.  OUVSR. 

Practice  and  procedure  governing  transfer  of    causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  867. 

109  U.  S.  180,  27  It.  Ed.  898,  3  Sup.  Ot.  83,  EVANS  V.  BBOWK. 

Where  writ  of  error  is  not  made  returnable  on  any  particular  day* 
defect,  if  not  amende^,  entitles  defendant  in  error  to  dismissal;  here 
amendment  allowed. 

Approved  in  Walton  v.  Marietta  Chair  Co.,  157  U.  S.  346,  39  L.  Ed. 
727, 15  Sup.  Ct.  628,  allowing  amendment  of  writ  of  error  by  substitution 
of  name  of  successor  of  administrator  named  therein. 

Motion  to  affirm  Judgment  below  will  be  granted  by  Supreme  Court 
wbere  it  manifestly  appears  from  record  that  case  has  been  brought  up 
for  delay  only. 

Approved  in  United  States  v.  Ng.  Young,  126  iFed.  426,  arguendo. 

Excessiveness  of    verdicts  for  personal    injuries.    Note,  L.  R.  A. 
1915F,  75,  201,  211,  267,  274,  297,  444,  464. 

109  U.  S.  180-185,  27  !>.  Ed.  888,  3  Sup.  Ot.  Ill,  WINTHKOP  IBON  00.  ▼• 


Decree  Anally  adjudicating  rifl^hts  of  parties  is  final;  e.  g.,  decree  set- 
tliig  aside  proceedings  of  stockholders  and  directors^  meeting  as  fraudu- 
lent, ^pointing  receiver,  and  reserving  to  court  ''such  further  directions 
as  may  be  necessary  to  carry  decree  into  effect,  concerning  costs,  or  as  may 
be  SquiUble.'' 
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Approved  in  Des  Moines  v.  Des  Moines  Water  Co.,  230  Fed.  573,  judg- 
ment in  condemnation  suit  by  city,  giving  it  one  year  to  make  payment, 
and  reserving  certain  questions  for  future  settlement,  was  final;  Mont- 
gomery Light  etc.  Co.  v.  Montgomery  Traction  Co.,  219  Fed.  978,  decree 
for  specific  performance  of  contract  notwithstanding  provision  that  cause 
be  retained  for  purpose  of  enforcing  other  sums  that  might  become 
due  was  final ;  Marian  Coal  Co.  v.  Peale,  204  Fed.  164,  122  C.  C.  A.  397, 
reference  to  master  to  ascertain  amount  of  damages  does  not  preclude 
appeal;  Mica  Insulator  Co.  v.  Commercial  Mica  Co.,  157  Fed.  95,  decree 
dissolving  preliminary  injunction  and  directing  reference  to  master  to 
ascertain  damages  is  final;  Mercantile  Trust  Co.  v.  Chicago  etc.  St.  Ry. 
Co.,  123  Fed.  391,  60  C.  C.  A.  651,  holding  decree  on  intervening  petition 
against  receiver  directing  delivery  of  property  to  petitioner,  or  in  de- 
fault to  account  for  its  value  and  also  to  pay  rental  value  while  used  by 
him,  and  refers  to  master  to  report  value  of  property  and  rental,  and 
to  state  account,  is  not  appealable  where  it  expressly  states  that  it  is 
interlocutory ;  Tomanses  v.  Melsing,  106  Fed.  786,  45  C.  C.  A.  615,  hold- 
ing under  Alaska  Code,  §  504,  district  order  by  which  mining  claim, 
together  with  personalty  not  involved  in  litigation,  is  taken  from  pos- 
session of  one  claiming  ownership  and  turned  over  to  receiver  to  work 
claim,  and  in  so  doing  use  personalty,  is  final  appealable  decree  where 
property  is  of  required  value;  Coltrane  v.  Templeton,  106  Fed.  378,  45 
C.  C.  A.  328,  holding  order  entered  on  intervening  petition  of  stock- 
holders appointing  resident  coreceivers  to  act  with  receivers  previously 
appointed  on  application  of  plaintiff  not  final  appealable  decree;  Eling 
V.  Harrington,  35  App.  D.  C.  115,  decree  adjudging  that  partnership 
existed  and  referring  matter  to  auditor  was  interlocutory;  Hutchins  v. 
Nickerson,  212  Mass.  120,  98  N.  E.  793,  upholding  right  to  appeal  from 
decree  dismissing  bill  as  to  certain  defendants;  Clement  v.  Ireland,  138 
N.  C.  139,  60  S.  E.  671,  decree  confirming  foreclosure  sale  is  final, 
though  subsequent  pleadings,  whereby  defendant  sought  to  charge  plain- 
tiff with  rents  of  land,  allowed  to  be  filed ;  Moore  v.  Chattanooga  Electric 
Ry.  Co.,  119  Tenn.  726, 16  L.  R.  A.  (N.  S.)  978, 109  S.  W.  501,  upholding 
jurisdiction  of  United  States  Circuit  Court  of  Appeals  to  enter  final 
judgment  on  appeal  in  action  against  telephone  company  for  injury; 
Marquam  v.  Ross,  47  Or.  380,  78  Pac.  700,  decree  as  prayed  for  on  bill 
to  redeem  from  foreclosure  of  trust  deed  is  final  and  appealable,  though 
it  provided  for  accounting  of  rents;  McGourkey  v.  Toledo  etc.  Ry.  Co., 
146  U.  S.  546,  36  L.  Ed.  1083,  13  Sup.  Ct.  172,  holding  decree  referring 
case  to  master  for  ministerial  purpose  only,  final ;  Standard  Elevator  Co. 
v.  Crane  Elevator  Co.,  76  Fed.  772,  773,  22  C.  C.  A.  649,  holding  portion 
of  decree  may  be  final  and  remainder  interlocutory;  Central  Trust  Co. 
V.  Western  etc.  R.  R.  Co.,  89  Fed.  27,  holding  decree  of  foreclosure  con- 
clusive on  creditors  and  stockholders  of  company;  Chase  v.  Driver,  92 
Fed.  784,  34  C.  C.  A.  668,  holding  decree  ordering:  judicial  sale  of  specific 
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property,  tinder  which  title  may  pass  heyond  court's  control,  final;  dis- 
senting opinion  in  Central  Trust  Co.  v.  Marietta  etc.  R.  R.  Co.,  76  Fed. 
206,  21  C.  C.  A.  307,  majority  holding  decree  of  sale,  expressly  reserving 
question  of  priority  of  mortgages,  not  final;  dissenting  opinion  in  Bray 
V.  Staples,  180  Fed.  330,  103  C.  C.  A.  461,  majority  holding  that  where 
court  had  control  of  fund  in  hands  of  receiver,  it  had  jurisdiction  to 
determine  when  and  to  whom  it  should  he  disbursed. 

Distinguished  in  Odbert  v.  Marquet,  175  Fed.  50,  51,  99  C.  G.  A.  60, 
dismissing  cross-appeal  from  decree  which  merely  determined  complain- 
ants were  entitled  to  damages  and  referred  matter  to  special  master  to 
report  on  damages;  Keystone  Iron  Co.  v.  Martin,  132  U.  S.  93,  98,  33 
L.  Ed.  276,  277,  10  Sup.  Ct.  33,  34,  holding  decree  perpetually  enjoining 
defendant  from  removing  minerals  and  ordering  account  not  final;  Mc- 
Gourkey  v.  Toledo  etc.  Ry.  Co.,  146  U.  S.  648,  36  L.  Ed.  1084,  13  Sup. 
Ct.  173,  holding  decree  referring  case  to  master  for  a  judicial  purpose 
not  final;  Dufour  v.  Lang,  64  Fed.  916,  4  C.  C.  A.  663^  holding  decree 
rendered  at  suit  of  stockholder,  removing  liquidators  of  corporation  and 
appointing  receivers,  not  final  as  to  liquidators;  Bent  v.  Miranda,  S 
N.  M.  83,  42  Pac.  92,  holding  decree  establishing  complainants'  title  in 
certain  land,  but  reserving  an  adjudication  as  to  partition  thereof,  not 
final  for  purposes  of  appeal. 

Finality  of  decree  adjudicating  equities  but  reserving  settlement 
of  accounts  for  report  of  master.    Note,  6  Ann.  Oas.  177. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  840. 

109  U.  8.  185-188,  27  L.  Ed.  900,  3  Sap.  Ot.  164,  BETZEB  Y.  WOOD. 

"BzpreBs  bnsinefis'*  involves  idea  of  regularity  as  to  route,  or  time,  or 
iKith;  hence,  one  carrying  goods  solely  <m  call  and  at  special  request,  with- 
out sach  regularity,  is  not  subject  to  the  tax  on.  express  businesses  provided 
by  section  194,  Act  of  June  SO,  1864. 

Approved  in  Commonwealth  v.  People's  Express  Co.,  201  Mass.  580, 
131  Am.  St.  Bep.  416,  88  N.  E.  425,  upholding  instruction  defining 
general  express  business  in  prosecution  for  violation  of  act  relating  to 
transportation  of  intoxicating  liquors ;  United  States  v.  Easson,  18  Fed. 
592,  holding  delivery  of  letters  over  stated  routes,  at  stated  periods, 
delivery  by  regular  trip  within  act  prohibiting  private  mail  carrying; 
Pacific  Express  Co.  v.  Siebert,  44  Fed.  318,  319,  holding  company  a 
common  carrier  which,  at  regular  periods,  over  fixed  routes,  carries 
articles,  in  charge  of  its  employees,  over  railroads  owned  by  pthers. 

Defendant  desiring  to  avail  himself  of  defense  of  statute  of  limitations 
anist  raise  question  either  in  pleading  on  trial  or  before  Judgment. 

Approved  in  Whitman  v.  Citizens'  Bank,  110  Fed.  505,  49  C.  C.  A. 
122,  reaffirming  rule;  Downey  v.  Atchison  etc.  Ry.  Co.,  60  Kan.  508,  57 
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Pac.  103y  holding  pleading  shorter  period  of  limitation  than  that  ap- 
plicable, waiver  of  longer  period. 

Distinguished  in  Theroux  v.  Northern  Pac.  R.  R.  Co.,  64  Fed.  87,  12 
G.  C.  A.  52,  disapproving  practice  of  moving  orally  for  judgment  on 
pleadings,  after  filing  answer  not  pleading  statute. 

Special  findings  of  fact  by  court  trying  case  witbout  Jury  are  eqolya- 
l«nt  to  special  verdict,  and  qaeBtion  as  to  whether  they  required  Judgment 
for  plalntiif  or  for  defent^t  la  a  matter  of  law,  reviewable  on  appeal. 

Approved  in  Fort  Scott  v.  Hickman,  112  U.  S.  165,  28  L.  Ed.  641,  5 
Sup.  Ct.  64,  holding  it  proper  to  direct  such  judgment  as  findings  re- 
quire on  reversing  judgment  on  special  findings;  Metcalf  v.  City  of 
Watertown,  68  Fed.  864,  16  C.  C.  A.  37,  holding  bill  of  exceptions  un- 
necessary where  question  is  whether  judgment  upon  special  finding  is 
supported  by  facts  found. 

109  U.  S.  189^194,  27  L.  Ed.  901,  8  Sup.  Ot.  167,  8NYDSB  ▼.  MABKS. 

Bemedy  provided  by  statute  for  recovery  of  illegally  assessed  internal 
revenue  taxes,  after  payment  thereof,  is  exclusive;  hence  collector  cannot 
be  enjoined  from  collecting  tax  alleged  to  have  bem  illegally  assessed. 

Approved  in  Dodge  v.  Osborn,  240  U.  S.  120,  60  L.  Ed.  559,  36  Sup.  Ct. 
276,  additional  equities  alleged  were  not  sufficient  to  take  case  out  of 
statute;  Public  Service  Ry.  Co.  v.  Herold,  229  Fed.  910,  and  Public  Ser- 
vice Ry.  Co.  V.  Herold,  219  Fed.  308,  both  holding  where  corporate 
excise  taxes  are  illegally  collected,  claimants  are  limited  to  two  years  in 
which  to  file  claim  for  refund  with  commissioner;  De  Bary  v.  Dunne, 
162  Fed.  962,  where,  after  payment  of  tax,  a  claim  for  its  abatement 
was  presented  and  rejected^  an  appeal,  after  payment  on  same  grounds, 
was  unnecessaiy;  Armour  v.  Roberts,  151  Fed.  853,  upholding  right  of 
trustees  and  beneficiaries  under  will  to  join  in  single  suit  to  recover 
taxes  illegally  assessed  and  paid  under  protest;  Christie  Street  Com. 
Co.  V.  United  States,  129  Fed.  508,  remedy  provided  by  Rev.  Stats., 
§  3226,  by  appeal  to  internal  revenue  commissioner,  is  exclusive ;  Christie 
Street  Comm.  Co.  v.  United  States,  126  Fed.  996,  holding  under  Rev. 
Stats.,  §§  3226,  3227,  right  of  action  to  recover  internal  tax  illegally 
assessed  is  barred  within  two  years  after  expiration  of  six  months 
from  appeal  to  commissioner  of  internal  revenue;  Equitable  Guarantee 
etc.  Co.  V.  Donahoe,  8  Del.  Ch.  439,  45  Atl.  688,  dismissing  bill  to  re- 
strain collection  of  personal  tax  for  want  of  jurisdiction,  where  com- 
plainant was  trustee  of  a  large  number  of  estates  and  would  be  required 
to  bring  many  suits;  Dodge  v.  Osborn,  43  App.  D.  C.  147,  149,  allega- 
tions of  irreparable  injury  relied  upon  were  not  sufficient  to  take  case 
out  of  rule ;  Auffmordt  v.  Hedden,  137  U.  S.  324,  34  L.  Ed.  679,  11  Sup. 
Ct.  107,  holding  appraisers'  detormination  as  to  dutiable  value  of  goods 
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conclusive;  Shelton  v.  Piatt,  139  U.  S.  597,  55  L.  Ed.  277,  11  Sup.  Ct. 
648,  holding  trespass,  resulting  from  proceedings  to  collect  void  tax, 
cannot  be  restrained  in  absence  of  showing  of  irreparable  injury;  Miles 
V.  Johnson,  69  Fed.  40,  dismissing  bill  for  mandatory  injunction,  com- 
pelling collector  to  receive  export  bond;  Eddy  v.  Township  of  Lee,  73 
Mich.  130,  40  N.  W.  795,  holding  decree  declaring  taxes  illegal  removes 
statutory  lien  and  renders  injunction  unnecessary ;  dissenting  opinion  in 
Pollock  V.  Farmers'  Loan  etc.  Co.,  157  U.  S.  609,  39  L.  Ed.  829,  1& 
Sup.  Ct.  700,  majority  holding  equity  may  enjoin  corporation  from  mak- 
ing returns  for  imposition  of  alleged  unconstitutional  ta?^. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Amt  Oas.  1916A,  292,  304. 

109  U.  S.  194-200,  27  It.  Ed.  903,  3  Sup.  Ot.  132,  OSAGIN  ▼.  LQTELL^ 

Bill  to  avoid  default  Judgment  of  Circuit  Court  in  action  at  law,  be- 
cause plaintilf  therein  falsely  alleged  diverse  citizensliip,  is  insufficient 
wbece  not  alleging  that  defendant  therein  was  ignorant  before  Judgment  of 
plaintiff's  false  allegation. 

Approved  in  Flannigan  v.  Chapman  &  Dewey  Land  Co.,  144  Fed. 
374,  75  C.  C.  A.  310,  where  complainant  purchased  land  sold  for  taxes 
several  years  after  decree  confirming  tax  sale,  bill  to  cancel  such  decree 
filed  six  years  after  decree  not  averring  he  did  not  know  of  matter 
alleged  in  bill  in  time  to  assert  same  in  confirmation  proceedings  is 
defective;  Everett  v.  Independent  School  District,  109  Fed.  701,  holding 
where  bonds  in  excess  of  constitutional  debt  limit  have  been  issued  by 
school  district  which  is  subsequently  divided  into  districts  between 
whom  debt  must  be  equally  distributed,  remedy  of  bondholder  on  bonds 
is  in  equity;  Lovell  v.  Cragin,  136  U.  S.  151,  84  L.  Ed.  379,  10  Sup.  JCU 
1031,  further  proceedings,  same  case. 

.  Ko  action  lies  against  undisclosed  principal  upon  promissory  notes 
signed  by  agent  in  his  own  name  alone. 

Approved  in  Johns  v.  Wilson,  180  U.  S.  447,  45  L.  Ed.  617,  21  Sup.  Ct. 
417,  holding  grantee  whose  deed  contains  stipulation  that  he  will  as- 
sume and  pay  off  mortgage  on  land  is  personally  and  primarily  liable 
for  deficiency  after  proceeds  of  land  have  been  applied  to  debt,  in  direct 
action  brought  by  mortgagee  in  own  name;  Gibson  v.  Victor  Talking 
Mach.  Co.,  232  Fed.  228,  232,  upholding  rule  in  action  for  damages  for 
breach  of  contract  by  one  party  to  it  against  one  who  assun^ed  the 
obligations  of  the  other  party  to  it;  Goodyear  Shoe  Machinery  Co.  v. 
Dancel,  119  Fed.  695,  56  C.  C.  A.  300,  holding  no  action  at  law  lice 
against  assignee  under  agreement  by  assignee  of  contract,  by  which 
he  assumes  obligations  of  assignor  thereunder;  Fairfield  v.  Rural  Inde- 
pendent School  Districts,  111  Fed.  110,  holding  where  school  district  is 
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subdivided,  remedy  of  creditor  is  against  new  districts  in  equity,  all  of 
whom  must  be  joined  in  suit;  Richards  v.  Wamekros,  14  Ariz.  491,  131 
Pac.  155,  applying  rule  in  action  on  individual  note  of  wife  where  there 
was  nothing  to  indicate  she  was  not  principal;  Dayries  v.  Lindsly,  128 
La.  267,  54  South.  793,  married  woman,  separate  in  property,  sued  by 
her  husband  in  his  own  name,  t^annot  be  held  as  a  feme  sole;  Citiasens' 
Nat.  Bank  v.  Burch,  145  N.  C.  318,  59  S.  E.  72,  one  indorsing  promissory 
note  had  right  to  presume  makers  signed  as  principals;  Keller  v.  Ash- 
ford,  133  U.  S.  621,  33  K  Ed.  672,  10  Sup.  Ct.  497,  holding  grantee 
assuming  payment  of  mortgage,  liable  to  grantor  alone  on  promise; 
Ck>nstable  v.  National  S.  S.  Co.,  154  U.  S.  73,  38  L.  Ed.  914,  14  Sup.  Ct. 
1071,  holding  person  may  not  sue  on  contract  between  strangers  run- 
ning to  his  benefit,  unless  that  is  object  of  contract;  Badger  Silver  Min. 
Co.  y.  Drake,  88  Fed.  53,  holding  vendor  to  agent  contracting  in  own 
name,  has  no  right  of  action  against  after-discovered  principal;  Under- 
wood V.  Patrick,  94  Fed.  470,  36  C.  C.  A.  330,  holding  vendor  accepting 
individual  note  of  one  member  of  syndicate  cannot  recover  thereon 
against  others;  Union  Nat.  Bank  v.  Forstall,  41  La.  Ann.  116,  6  South. 
33,  denying  recovery  against  minors  on  promissory  note  signed  by  tutrix 
in  individual  capacity,  sought  on  ground  that  money  went  to  minor's 
support ;  Shuey  v.  Adair,  18  Wash.  202,  63  Am.  St  Bep.  889,  39  L.  B.  A. 
478,  51  Pac.  393,  holding  agent  signing  note  in  own  name  cannot  intro- 
duce evidence  to  show  it  note  of  undisclosed  principal;  Exchange  Bank 
V.  Lewis  Co.,  28  W.  Va.  293,  holding  notes  signed  **A.,  agent  for  Lewis 
Co.,''  notes  of  A.,  not  of  county;  Barker  v.  Pullman's  Palace  Car  Co., 
124  Fed.  566,  arguendo. 

Distinguished  in  Browns  Valley  State  Bank  v.  Porter,  232  Fed.  437, 
real  debtor  who  pays  debt  cannot  recover  back  on  ground  obligation 
was  given  in  someone  else's  name;  Pope  v.  Porter,  33  Fed.  9,  holding 
action  maintainable  by  mortgagee  to  enforce  promise  by  vendor  to  mort- 
gagor to  pay  mortgage;  Sanger  v.  Warren  (Tex.  Civ.  App.),  40  S.  W. 
841,  holding  undisclosed  principal  bound,  after  ratifying  agent's 
assumption  of  liens  on  purchased  land. 

Signature  by  agent — Individual  liability.    Note,  57  Am.  Rep.  537. 

Liability  of  undisclosed  principal  upon  negotiable  pax>er.    Note, 
12  Amt  Oas.  679. 

Liability  of  principal  on  negotiable  paper  executed  by  agent.    Note, 
21  L.  R.  A.  (N.  S.)  1047. 

Third  party's  right  to  sue  on  contract  for  his  benefit.     Note,  25 
L.  R.  A.  260. 

Allegation  that,  "by  reason  of  causes  aforesaid,  defendant  is  Indebted 
•ad  liable  to  plaintiff,*'  is  mere  conclusion  of  law,  not  admitted  by  demurrer 
or  default* 
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Approved  in  Walker  v.  Baker,  36  App.  D.  C.  510,  validity  of  judg- 
jnent  in  action  wherein  declaration  failed  to  state  cause  of  action  may 
be  raised  in  appellate  court  without  demurrer  or  motion;  Dame  v. 
Coehiti  Reduction  &  Improvement  Co.,  13  N.  M.  17,  79  Pac.  298,  alle- 
gation that  by  reason  of  failure  to  pay  interest  coupons  principal  be- 
came due  and  payable  is  statement  of  conclusion  of  law ;  Hopper  v. 
Covington,  118  U.  S.  151,  30  L.  Ed.  193,  6  Sup.  Ct.  1027,  holding  aver- 
ment that  municipal  bonds  were  executed  pursuant  to  law  of  State  con- 
clusion of  law. 

Judgment  rendered  on  default,  upon  declaration  setting  forth  no  canse 
of  action,  may  be  reversed  on  writ  of  error. 

Approved  in  Johanson  v.  Sondheim,  4  Alaska,  237,  defining  when  plea 
of  res  ad  judicata  is  a  bar;  Mansfield  v..  Winter,  10  App.  D.  C.  556, 
where  declaration  shows  want  of  jurisdiction  or  fails  to  state  cause  of 
action,  appeal  will  lie  on  naked  record. 

Supreme  Oovat,  reversing  Judgment  of  Circuit  Court,  may  order  such 
Judgment  for  eitlier  party  as  Justice  may  demand. 

Approved  in  Lamport  v.  Smedley,  213  N.  Y.  85,  106  N.  E.  923,  under 
section  1317,  Code  Civ.  Proc,  appellate  division,  on  reversing  judg- 
ment, may  make  new  and  complete  adjudication. 

100  U.  &  200-20fi,  27  L.  Ed.  906,  3  Snp.  Ct.  117,  UNITED  STATES  ▼.  GIB- 
BONS. 

Contract  susceptible  of  two  meanings  will  be  construed  as  to  intentions 
and  relative  rights  and  obligations  of  parties,  in  light  of  circumstances 
attending  transaction. 

Approved  in  Cook  v.  Foley,  152  Fed.  49,  81  C.  C.  A.  237,  in  con- 
struing contract  to  construct  railroad,  situation  of  parties  showed  in- 
tention that  specifications  should  be  part  of  the  contract;  Knox  Co. 
V.  Ninth  Nat.  Bank,  147  U.  S.  100,  37  L.  Ed.  96,  13  Sup.  Ct.  270,  hold- 
ing, where  question  is  whether  particular  bond  issue  is  under  one  statute 
or  another,  whole  conduct  of  municipality  may  be  shown  to  determine 
same;  New  Orleans  etc.  R.  R.  Co.  v.  Meridan  Water  Works  Co.,  72 
Fed.  232,  18  C.  C.  A.  519,  and  Chicago  etc.  Ry.  Co.  v.  Hoyt,  89  Wis. 
323,  62  N.  W.  192,  both  following  and  applying  rule. 

109  U.  S.  205-211,  27  L.  Ed.  907,  8  Sup.  Ct.  122,  BOOTH  ▼.  TIEBNAN. 

Findings  of-  fact  by  court  sitting  without  Jury  are  conclusive  of  facts 
found  where  evidence  is  legally  sufficient  to  Justify  them,  and  no  error 
of  law  can  be  predicated  thereon. 

Approved  in  Streeter  v.  Sanitary  Dist.  of  Chicago,  133  Fed.  126,  66 
C  C.  A.  190,  following  rule. 
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01«rical  error  in  description  in  certified  copy  of  lost  deed  may  be 
proved  by  eyidence  of  witnesses  who  have  read  original  deed,  only  copy  of 
registry  thereof  in  recorder's  file-book. 

Approved  in  Mclntyie  v.  White,  124  Ala,  179,  26  South.  938,  holding 
record  of  conveyances  made  by  probate  jndge  nnder  Code,  §  986,  is 
only  prima  facie  correct. 

109  U.  S.  211-216,  27  Ii.  Ed.  910,  3  Snp.  Ot.  161,  NEW  OBISANS  NAT. 
BANK  V.  ABAM8. 

To  constitute  a  mortgage,  there  must  be  a  present  purpose  by  owner 
to  pledge  the  estate;  hence  agreement  of  purchaser  under  foreclosure  to 
keep  alive  the  mortgage  so  foreclosed,  as  security  for  the  purchase  money, 
is  not  a  mortgage. 

Approved  in  Lilienthal  v.  McCormick,  117  Fed.  98,  54  C.  C.  A.  475, 
construing  contract  for  sale  of  hops  to  be  thereafter  raised,  which 
provided  that  it  should  stand  as  chattel  mortgage  on  entire  crop  to 
secure  advances,  as  not  giving  purchaser  lien  for  damages  recoverable 
for  seller's  breach  of  contract. 

Agreement  by  which  property  is  made  a  security  for  a  debt  due 
or  a  present  advance  as  an  equitable  mortgage.  Note,  18  E.  B.  0. 
25. 

109  V.  S.  216-221,  27  L.  Ed.  012,  8  Sop.  Ot  126,  MATTHEWS  ▼.  DENS- 
MOBE. 

Writ  Apparently  regular,  issuing  from  court  of  competent  Jurisdiction, 
and  in  regular  course  of  proceedings,  is  not  absolutely  void  by  reason  of 
errors  or  mAstakes  in  preliminary  acts  preceding  its  issue,  and  cannot  be 
collaterally  attacked;  hence  writ  of  attachment  Is  suificient  to  protect  Fed- 
eral marshal  sued  for  seizure  of  property  thereunder. 

Approved  in  Bryan  v.  Ker,  222  U.  S.  113,  56  L.  Ed.  118,  32  Sup.  Ct.  26, 
writ  in  usual  form  of  monition  and  warrant  of  arrest  was  sufidcient 
to  protect  marshal  in  seizing  and  detaining  vessel;  Marks  v.  Shoup, 
181  U.  S.  564,  45  L.  Bd.  1003,  21  Sup.  a.  725,  holding  writ  of  attach- 
ment, though  voidable  when  it  has  seal  of  court  and  ever3^hing  else  on 
face  to  give  it  apparent  validity,  is  sufficient  protection  to  an  officer  who 
is  bound  to  obey  it,  for  making  levy  under  it;  Kercheval  v.  Allen,  220 
Fed.  267,  135  C.  C.  A.  1,  internal  revenue  officers,  in  executing  search- 
warrant  did  not  have  duty  of  deciding  whether  it  was  properly  issued 
by  United  States  commissioner;  Bank  of  Colfax  v.  Richardson,  34  Or. 
531,  75  Am.  St.  Bep.  674,  54  Pac.  363,  holding  objection  on  collateral 
attack  of  judgment  against  nonresident,  served  with  summons  by  publi- 
cation, that  it  does  not  affirmatively  appear  that  summons  was  issued 
in  action  at  or  before  issuance  of  writ  of  attachment,  is  of  no  avail; 
Emstein  v.  Rothschild,  22  Fed.  63,  allowing  amendment  of  defective 
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affidavit  on  which  attachment  has  issued;  Booth  v.  Denike,  65  Fed.  46, 
and  Sannoner  v.  Jacobson,  47  Ark.  47,  48,  14  S.  W.  461,  denying  right 
of  junior  attaching  creditor  to  intervene  and  attack  prior  writ  for 
amendable  irregularities ;  Westcott  v.  Sharp,  50  N.  J.  L,  394, 13  Atl.  244, 
holding  affidavit  to  application  for  attachment  by  attorney,  without 
alleging  party's  absence,  merely  voidable;  Barelli  v.  Wagner,  5  Tex. 
Civ.  App.  449,  27  S.  W.  19,  holding  attachment  gives  jurisdiction  over 
nonresident's  property,  and  defect  in  affidavit  will  not  defeat  it;  Wise 
V.  Jefferis,  51  Fed.  645,  2  C.  C.  A.  432,  arguendo;  dissenting  opinion 
in  Hamner  v.  Ballantyne,  13  Utah,  333,  44  Pac.  706,  majority  holding 
officer  may  justify,  without  producing  judgment,  though  aware  of  its 
irregularity;  Densmore  v.  Mathews,  58  Mich.  622,  26  N.  W.  149,  in 
farther  proceedings  between  parties. 

Distinguished  in  Murphy  v.  Montandon,  3  Idaho,  328,  36  Am.  St. 
B«p.  281,  29  Pac.  852,  holding  if  attachment  affidavit  is  defective  in  not 
stating  what  statute  requires,  or  if  it  is  false,  court  has  no  jurisdiction 
to  issue  attachment;  Huey  v.  Brimer,  9  Kan.  App.  151,  58  Pac.  486, 
holding  in  action  by  stranger  to  writ  for  attempted  seizure  of  his 
property  under  void  writ  of  attachment,  sheriff  does  not  acquire  such 
special  interest  in  property  as  enables  him  to  attack  bona  fides  of  sale 
and  delivery  of  such  property;  Duxbury  v.  Dahle,  78  Minn.  431,  79 
Am.  St.  Rep.  411,  81  N.  W.  200,  holding  where  writ  of  attachment 
issued  on  defective  affidavit  and  defendant  does  not  appear,  writ  and 
all  subsequent  proceedings,  including  judgment,  execution  and  sale 
thereunder,  are  void  and  collaterally  assailable;  Maddux  y.  Usher,  2 
Hask.  269,  Fed.  Cas.  8936,  holding  vendor  may  replevy  goods  from 
Federal  marshal  attaching  same  as  property  of  supposed  purchaser  who 
has  not  complied  with  terms  of  sale;  Murphy  v.  Montandon,  2  Idaho, 
1951,  85  Am.  St.  Rep.  281,  29  Pac.  852,  denying  jurisdiction  to  issue 
attachment  where  affidavit  is  defective. 

Service  of   process    constituting   due    process    of    law.    Note,  50 
L.  R.  A.  598. 

109  n.  8.  221-229,  27  L.  Ed.  916,  3  Snp.  Ct.  144,  BOABD  OF  UQUIDATION 
▼.  IX>UISVrLLE  ETC.  B.  B.  00. 

Compromise  made  In  1882,  between  city  comicll  of  New  Orleans  and 
railroad,  respecting  disputed  grant  of  use  of  puhlic  property,  is  valid,  not- 
withstanding powers  granted  to  board  of  liquidation  In  1880,  to  sell  city 
property  not  dedicated  to  public  use,  which  powers  were  not  acted  upon. 

Approved  in  Dakota  Co.  v.  Glidden,  113  U.  S.  226,  28  L.  Ed.  982,  5 
Sup.  Ct.  430,  holding  compromise  of  demand  in  suit  extinguishes  cause 
of  action;  New  Orleans  v.  Louisiana  Construction  Co.,  140  U.  S.  662, 
XII— 10 
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85  L.  Ed.  659,  11  Sup.  Ct.  971,  arguendo;  State  v,  Wilkinson,  20  Neb. 
619,  31  N.  W.  376,  as  to  estoppel  of  county  to  deny  validity  of  its  bonds. 
V  Distinguished  in  Kelly  v.  Town  of  Milan,  21  Fed.  864,  denying  in- 
herent power  of  municipality  to  issue  bonds. 

Right  of  municipality  to  arbitrate  or  compromise  disputed  claim. 
Note,  18  Ann.  Cas.  1031. 

Power  of  appellate  court  to  consider  evidence  not  produced  in  court 
below.    Note,  9  Ann.  Caa.  953. 

Miscellaneous.  Cited  in  Ridge  v.  Manker,  132  Fed.  601,  67  C.  C.  A. 
596,  as  to  right  of  appellate  court  to  consider  matters  outside  record 
occurring  since  decree  to  prevent  miscarriage  of  justice. 

109  n.  S.  229-230,  27  L.  Ed.  914,  3  Sup.  Ot.  131,  KKOX  OOUNTT  OOUBT 
V.  UKITEB  STATES. 

Missouri  County  railroad  aid  bonds,  issued  under  act  authorizing  spe- 
cial tax  to  pay  them,  are  debts  of  county,  and  for  balance  due  after  applica- 
tion of  proceeds  of  such  special  tax,  holders  are  entitled  to  payment  from 
general  funds  of  county. 

Approved  in  Ft.  Madison  v.  Ft.  Madison  Water  Co.,  114  Fed.  294, 
52  C.  C.  A.  204  (affirming  110  Fed.  906),  holding  contract  by  city 
for  hydrant  rentals  providing  that  hydrant  rentals  should  .be  paid  out 
of  special  tax  fund  to  be  levied  did  not  limit  city's  liability  to  sum 
collected  from  such  special  tax  levy;  Macon  Co.  v.  Huidekoper,  134 
U.  S.  336,  33  L.  Ed.  916,  10  Sup.  Ct.  492,  holding  judgment  creditor  may 
mandamus  county  to  impose  further  taxation  within  limit  of  unex- 
hausted power;  United  States  v.  Brown,  41  Fed.  483,  United  States  v. 
Knox  Co.,  61  Fed.  881,  United  States  v.  King,  74  Fed.  498,  and  Town 
of  Darlington  v.  Atlantic  Trust  Co.,  78  Fed.  699,  24  C.  C.  A.  257,  similar 
cases,  all  holding  that  unpaid  balance  of  county  bonds  is  payable  from 
general  funds ;  Avery  v.  Job,  26  Or.  522,  36  Pac.  295,  holding  property 
owners  may  enjoin  improper  issuance  of  bonds,  on  ground  that  taxes 
will  be  increased;  Gay  v.  New  Whatcom,  26  Wash.  396,  67  Pac.  90, 
arguendo. 

Departed  from  in  State  v.  Trammel,  106  Mo.  517,  17  S.  W.  503,  hold- 
ing same  special  tax  only  fund  from  which  said  bonds  may  be  paid. 

Miscellaneous.  Cited  in  Rose  v.  McKie,  145  Fed.  590,  76  C.  C.  A. 
274,  it  is  no  defense  to  mandamus  to  compel  town  officers  to  perform 
statutory  duties  toward  payment  of  judgment  against  town  that  such 
duties  do  not  include  all  acts  requisite  to  full  satisfaction  of  judgment. 

109  tJ.  8.  230-232,  27  L.  Ed.  914,  3  Sup.  Ct.  129,  EX  PABTE  MEAD. 
Not  cited. 
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109  U.  S.  232-284,  27  L.  Ed.  916,  3  Sup.  Ct.  120,  AI.ABAMA  GOLD  UFE 
INS.  CO.  ▼.  NICHOLS. 

Wliexe,  by  plalntiiTs  remiBsion  of  portion  of  verdict,  Judgment  is  re- 
duced to  five  thousand  dollars,  it  is  final,  and  errors  in  record  cannot  te 
reviewed  wbere  appellate  Jurisdiction  depends  upon  amount  inyolved. 

Approved  in  Anderson  v.  Western  Union  Telegraph  Co.,  218  Fed.  80, 
applying  rale  in  action  to  recover  five  thousand  dollars  damages,  where 
eomplainant  reduced  his  claim  to  three  thousand  dollars  to  prevent  re- 
moval to  Federal  court;  Royal  Ins.  Co.  v.  Stoddard,  201  Fed.  916,  120 
C.  C.  A.  434,  dismissing  appeal  where  want  of  Federal  jurisdiction  ap- 
peared on  face  of  record,  though  question  was  not  raised  either  in  trial 
court  or  on  appeal;  National  Bank  of  Omaha  v.  Redick,  110  U.  S.  224, 
27  L.  Ed.  124,  3  Sup.  Ct.  640,  and  Simms  v.  Simms,  175  U.  S.  169,  4 
Ii.  Ed.  118,  20  Sup.  Ct.  58,  both  holding  remission  of  portion  of  judg- 
ment above  jurisdictional  amount  renders  judgment  unappealable  as 
to  merits ;  Ex  parte  Sweeney,  126  Ind.  589,  27  N.  E.  129,  holding,  in  case 
of  recovery  with  which  plaintiff  is  content,  in  absence  of  counterclaim, 
judgment  controls  jurisdictional  amount. 

Wliere  plaintiif,  in  action  before  Circuit  Court,  sitting  in  Texas,  appears 
in  open  court  and  remits  part  of  verdict  in  his  favor,  court,  under  Texas 
statute,  may  make  proper  reduction  and  enter  Judgment  accordingly. 

Approved  in  Pacific  Postal  Tel.  Cable  Co.  v.  O'Connor,  128  U.  S. 
395,  32  L.  Ed.  488,  9  Sup.  Ct.  112,  and  The  Ashland,  19  Fed.  336,  holding 
allowance  of  remission  of  verdict  within  discretion  of  court;  Robos- 
telli  V.  New  York  etc.  R.  R.  Co.,  34  Fed.  721,  and  Nussbaum  v.  Northern 
Ins.  Co.,  40  Fed.  337,  Circuit  Courts  in  New  York  and  Georgia,  respec- 
tively, allowing  similar  remission  and  awarding  judgment  accordingly. 

109  T7.  S.  235-238,  27  L.  Ed.  919,  3  Sup.  Ct.  167,  LAMAB  ▼.  McCAT. 
Not  cited. 

109  U.  8.  238-243,  27  I*.  Ed.  920,  3  Sup.  Ct.  184,  ABNSON  ▼.  MUEPHT. 

Tinder  sections  2931,  2931V2,  Rev.  Stats.,  providing  method  of  recover- 
^  excessive  duties  illegally  exacted,  no  action  arises  to  claimant  until 
*/ter  adverse  decision  upon  his  appeal  by  Secretary  of  Treasury. 

Approved  in    Merck  v.    Treat,  174    Fed.  391,  98  C.  C.  A.  606,  suit 

«>it>ught  to  recover  taxes  iUegally  paid,  within  two  years  after  decision 

®^  commissioner  of  internal  revenue  was  commenced  in  time;  Birtwell 

^-  Saltonstall,  63  Fed.  1009,  and  Saltonstall  v.  Birtwell,  66  Fed.  972, 

^^  C  C.  A.  206,  arguendo. 

^distinguished .  in  MoUer  v.  Merritt,  24  Blatchf.  217,  29  Fed.  683, 
'^oldit^  lection  may  be  commenced,  although  not  maintained,  before 
**<^retary's  decision. 
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Action  against  collector,  under  Bev.  Stats.»  §§  2931,  2931 V2,  to  recover 
excess  duties,  Is  barred  unless  brought  wltbln  ninety  days  after  adverse 
decision  by  Secretary  of  Treasury  upon  claimant's  appeal;  provided  tliat 
If  secretary's  decision  be  delayed  more  than  ninety  days  after  i^peal, 
claimant  may  sue,  pending  appeal,  treating  delay  as  denial,  or  may  wait 
until  decision  Is  In  fact  made,  and  sue  within  nlne^  days  thereafter. 

Approved  in  Public  Service  Ry.  Co.  v.  Herold,  219  Fed.  309,  action  for 
refund  of  corporate  excise  tax  could  not  be  maintained  more  than  two 
years  after  it  was  paid;  James  v.  Hicks,  110  U.  S.  275,  28  L.  Ed.  145, 
4  Sup.  Ct.  8,  holding,  when  commissioner  of  internal  revenue  delays 
decision  over  six  months,  action  may  be  brought  within  twelve  months 
thereafter,  Mitchell  v.  Clark,  110  U.  S  642,  28  L.  Ed.  282,  4  Sup.  Ct.  174, 
holding  Congress  may  prescribe  limitations  for  suits  removable  to  Fed- 
eral courts;  Amson  v.  Murphy,  115  U.  S.  580,  29  L.  Ed.  492,  6  Sup.  Ct. 
186,  holding  secretary's  decision  on  appeal,  to  be  operative,  need  not 
be  communicated  to  party  appcalinj?"  The  John  Shillito  Co.  v  McCiung, 
51  Fed.  874,  2  C.  C.  A.  526,  holding  secretary's  decision  not  to  entertain 
appeal,  because  protest  was  filed  too  late,  decision  on  appeal  within 
statute. 

Method  provided  by  sections  2931,  293iy2,  Bev.  Stats.,  for  recovery  of 
duties  Illegally  exacted,  has  superseded  common-law  right  of  action  against 
collector,  and  is  exclusive;  hence,  limitation  laws  of  State  in  which  cause 
of  action  arose  are  inapplicable. 

Approved  in  De  Lima  v.  Bidwell,  182  U.  S.  178,  46  L.  Ed.  1049.  21 
Sup.  Ct.  745,  holding  right  which  owner  of  merchandise  may  have  against 
collector,  in  cases  not  within  Customs  Administrative  Act,  to  recover 
money  exacted  as  duties,  not  taken  away  by  repeal  of  Rev.  Stats.,  §  3011, 
or  by  section  ^,  Customs  Administrative  Act;  Treat  v.  Farmers'  Lioan 
etc.  Co.,  185  Fed.  763, 108  C.  C.  A.  98,  remedy  in  cases  of  protest  under 
internal  revenue  law  is  by  action  against  the  collector  personally ;  United 
States  V.  American  Express  Co.,  177  Fed.  738,  upholding  discretion  of 
Congress  to  declare  on  what  terms  foreign  trade  may  be  had  and  how 
claims  for  excessive  tariff  taxation  shall  be  disposed  of;  Arnold  Grocery 
Co.  V.  Shackelford,  140  Ga.  588,  79  S.  E,  471,  limitations  of  State  law 
do  not  govern  right  of  trustee  in  bankruptcy  to  institute  action  to  obtain 
account;  Wedemeyer  v.  Lancaster,  30  Fed.  671,  and  The  John  Shillito 
Co.  V.  McClung,  51  Fed.  875,  2  C.  C.  A.  526,  both  following  rule ;  United 
States  V.  Schlesinger,  120  U.  S.  113,  114,  30  Ji.  Ed.  609,  7  Sup.  Ct.  445, 
holding  Rev.  Stats.,  §§  2931,  3011,  coexist,  and  must  be  construed  to- 
gether; Porter  v.  Beard,  124  U.  S.  433,  31  L.  Ed.  491,  8  Sup.  Ct.  555, 
holding  statutory  action  will  not  lie  where  payment  was  not  made  to 
obtain  possession  of  goods;  Auffmordt  v.  Hedden,  137  U.  S.  329,  34 
L.  Ed.  680,  11  Sup.  Ct.  108,  upholding  right  of  government  to  prescribe 
condition  upon  which  collector  may  be  sued;  United  States  v.  Snyder, 
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149  U.  S.  215,  37  L.  Ed.  707,  13  Sup.  Ct.  848,  holding  lien  on  real  estate 
of  tobacco  manufacturers,  to  secure  payment  of  internal  revenue  taxes, 
not  subject  to  State  recordation  laws;  Hager  v.  Swayne,  149  U.  S/244, 
S7  L.  Ed.  720, 13  Sup.  Ct.  842,  holding  action  under  statute  not  maintain- 
able by  purchaser  of  claim  from  importer;  Saltonstall  v.  Russell,  152 
U.  S.  633,  38  L.  Ed.  578,  14  Sup.  Ct.  736,  holding  action  not  maintain- 
able unless  protest  be  made  within  ten  days  from  collector's  decision; 
Schoenfeld  v,  Hendricks,  162  U.  S.  693,  38  L.  Ed.  602,  14  Sup.  Ct.  756, 
holding  action  not  maintainable  to  recover  duties  appraised  according 
to  law,  no  reappraisement  being  asked;  Ames  v.  Hager,  13  Sawy.  474, 
1  L.  B.  A.  878,  36  Fed.  129,  upholding  jurisdiction  of  Circuit  Courts  in 
suits  arising  under  revenue  laws,  although  involving  less  than  two  thou- 
sand dollars;  Haynes  v.  Brewster,  46  Fed.  474,  holding  stipulation  with 
collector,  that  decision  should  control  duties  on  succeeding  entries,  not 
compliance  with  statute;  Shefer  v.  Magone,  47  Fed.  872,  holding,  where 
time  for  filing  protest  expires  on  Sunday,  latter  cannot  be  excluded  and 
protest  served  Monday;  Commissioners  of  the  Sinking  Fund  of  Louis- 
ville V.  Buekner,  48  Fed.  636,  holding  right  to  sue  to  recover  internal 
revenue  taxes  does  not  exist  when  statutory  requirements  are  strictly 
complied  with ;  United  States  v.  Davis,  54  Fed.  156,  4  C.  C.  A.  251,  hold- 
ing costs  against  United  States  recoverable  in  actions  under  statute; 
Marine  v.  Lyon,  62  Fed.  156, 10  C.  C.  A.  315^  holding  costs  against  United 
States  not  recoverable  in  such  actions;  Birtwell  v.  Saltonstall,,  63  Fed. 
1004,  holding  whole  subject  of  importers'  right  of  action  to  recover 
duties  illegally  exacted  is  statutory;  Grether  v.  Wright,  75  Fed.  750,  23 
C.  C.  A.  498,  holding  reasonable  mode  being  given  taxpayer  to  question 
legality  of  tax,  he  cannot  demand  jury  trial;  dissenting  opinion  in  Sal- 
tonstall V.  Birtwell,  164  U.  S.  73,  41  L.  Ed.  355, 17  Sup.  Ct.  26,  holding 
protest  must  be  made  at  time  duty  is  paid,  majority  holding  it  may 
be  made  within  ten  days  thereafter;  Fong  Yue  Ting  v.  United  States,  149 
U.  S.  715,  87  L.  Ed.  913,  13  Sup.  Ct.  1022,  Congress  has  power  to  exclude 
or  expel  aliens ;  Saltonstall  v.  Birtwell,  66  Fed.  973, 14  C.  C.  A.  205,  and 
Dieckerhoff  v.  Miller,  ^3  Fed.  653,  35  C.  C.  A.  525,  arguendo. 

Distinguished  in  Walker  v.  Globe  Newspaper  Co.,  140  Fed.  310,  5 
Ann.  Caa.  274,  2  L.  R.  A.  (N.  S.)  913,  72  C.  C.  A.  77,  right  to  sue  at  law 
for  damages  for  infringement  of  copyright  not  impliedly  taken  away  by 
remedies  given  by  Rev.  Stats.,  §§  4965,  4970. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Cas.  1916A,  291. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  421. 
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109  tJ.  8,  244-268,  27  L.  Ed.  922,  3  Sup.  .Ot.  193,  LOTnSVTLLC  ETC.  R.  E. 
CO.  V.  PALMES. 

Exemption  from  taxation  is  a  personal  privilege,  not  transferable  un- 
less act  creating  same  contains  worcU  of  assignability;  hence  exemption 
granted  railroad  did  not  pass  to  foreclosure  purchaser  of  title  and 
franchises. 

Approved  in  Great  Northern  Ry.  Co.  v.  Minnesota,  216  U.  S-  225, 
54  L.  Ed.  457,  30  Sup.  Ct.  344,  contract  exemption  from  taxation  did  not 
survive  purchase  by  State  at  foreclosure  sale  of  property  of  street  rail- 
way company;  Rochester  Ry.  Co.  v.  Rochester,  205  U.  S.  247,  254,  51 
If.  Ed.  789,  792,  27  Sup.  Ct.  469,  street  railway  company  as  purchaser 
could  not  claim  contract  exemption  from  paving  obligations,  which  was 
enjoyed  by  its  predecessor;  State  v.  Chicago  etc.  Ry.  Co.,  106  Minn.  301, 
119  N.  W.  213,  upholding  right  of  State  to  judgment  against  railroad 
company  for  increased  tax  under  Gen.  Laws  1903,  c.  253,  p.  375;  SchocK 
V.  Sweet,  45  Okl.  60,  63,  145  Pac.  391,  392,  town  lots  which  were  part 
of  homestead  allotment  to  Creek  freedwoman  were  not  exempt  from 
taxation  after  title  passed  from  her;  Memphis  etc.  R.  R.  Co.  v.  Railroad 
Commissioners,  112  U.  S.  617,  28  L.  Ed.  840,  5  Sup.  Ct.  302,  holding 
statute  exempting  corporation  confers  privilege  only  on  corporation 
specially  referred  to  therein;  Chesapeake  etc.  Ry.  Co.  v.  Miller,  114 
U.  S.  184,  29  L.  Ed.  124,  5  Sup.  Ct.  817,  holding  exemption  until  profits 
should  equal  ten  per  cent  of  capital  did  not  pass  with  property ;  Mercan- 
tile Bank  v.  Tennessee,  161  U.  S.  171,  40  L.  Ed.  P59,  16  Sup.  Ct.  465, 
holding  judicial  sale  of  franchise  of  corporation  subject  to  limited  taxa- 
tion does  not  pass  said  privilege;  Memphis  etc.  R.  R.  Co.  v.  Berry,  41 
Ark.  446,  holding  charter  provision  authorizing  mortgage  of  charter 
and  exempting  from  taxation  does  not  transfer  exemption  to  purchaser 
under  mortgage;  St.  Louis  etc.  Ry.  Co.  v.  Berry,  41  Ark.  521,  holding 
immunity  from  taxation  granted  railroad  does  not  pass  to  new  com- 
pany upon  consolidation;  Ex  parte  Thompson,  20  Fla.  888,  holding  ex- 
emption of  employees  of  certain  railroad  from  road  work  ended  with 
transfer  of  road;  Bloxham  v.  Florida  etc.  R.  R.  Co.,  35  Fla.  709,  716, 
17  South.  917,  918,  920,  holding  exemption  did  not  pass  with  assign- 
ment of  railroad;  Commonwealth  v.  Masonic  Temple  Co.,  87  Ky.  354, 
8  S.  W.  701,  holding  exemption  riot  an  estate  running  with  property 
exempted,  or  transferable;  Kentucky  Cent.  R.  R.  Co.  v.  Commonwealth, 
87  Ky.  665,  10  S.  W.  271,  holding  act  investing  purchasing  company  with 
powers,  immunities,  etc.,  of  vendor  does  not  cover  exemption ;  dissenting 
opinion  in  Wright  v.  Central  of  Georgia  Ry.  Co.,  236  U.  S.  682,  59  L.  Ed. 
786,  35  Sup.  Ct.  471,  majority  upholding  immunity  from  additional  tax- 
ation in  favor  of  lessor  railway  companies,  where  State  had  long  been 
satisfied  with  tax  specified  in  charter.  \ 

Distinguished  in  East  Tennessee  etc.  R.  R.  Co.  v.  Pick^rd,  24  Fed.  618, 
holding:,  under  Tennessee  laws  in  force,  exemption  passed  by  judicial 


151        LOUISVILLE  ETC.  R.  R.  CO.  v.  PALMES.    109  U.  S.  244-258 

sale  of  railroad;  Citizens'  St.  R.  Co.  v.  Memphis,  63  Fed.  731,  holding 
consolidated  road  snceeeded  to  rights  to  use  streets,  granted  companies 
forming  same. 

Right  to  transfer  public  franchises.    Note,  S5  Am.  St.  Bep.  405. 

Act  of  incorporation  antliorizing  road  to  acquire  all  property,  rights, 
ftanchiaes,  privileges  and  immunities  of  another  road,  and  that  it  should 
he  deemed  folly  invested  with  same,  as  though  originally  granted  to  it, 
covers  assignment  of  immunity  ftom  taxation. 

Approved  in  Pullman's  Palace  Car  Co.  v.  Missouri  Pac.  Ry.  Co.,  115 
U.  S.  594,  29  L.  Ed.  501,  6  Sup.  Ct.  197,  holding  consolidation  of  several 
corporations  creates  new  corporation,  subject  to  then  existing  liabilities ; 
Tennessee  v.  Whitworth,  117  U.  S.  146,  29  L.  Ed.  835,  6  Sup.  Ct.  651 
(affirming  22  Fed.  83),  holding  exemption  passed  under  like  statute,  and 
subsequent  taxation  void;  State  v.  Morris  etc.  R.  R.  Co.,  49  N.  J.  L. 
202,  7  Atl.  830,  holding-  exemption  transferable  under  act  empowering 
company  to  transfer  privileges  and  immunities. 

Distinguished  in  Chesapeake  etc.  Ry.  Co.  v.  Miller,  114  U.  S.  188, 
29  L.  Ed.  125,  5  Sup.  Ct.  819,  holding  immunity  from  taxation  not  con- 
ferred on  foreclosure  purchasers  by  act  involved;  Adams  v.  Yazoo  etc. 
R.  R.  Co.,  77  Miss.  194,  60  L.  R.  A.  33,  24  South.  209,  holding  charter 
granting  to  consolidated  company,  rights,  etc.,  but  not  specifying  immuni- 
ties, does  not  transfer  exemption. 

Twct  impossible  in  law  cannot  he  admitted  by  demurrer,  e.  g.,  that 
Immunity  ftrom  taxation  passed  by  assignment. 

Approved  in  Crockett  v.  McLanahan,  109  Tex.  625,  72  S.  W.  952, 
applying  principle  in  libel  suit;  United  States  v.  Floumoy  Livestock 
etc.  Co.,  71  Fed.  578,  holding  averments  cannot  preclude  court  from 
relying  on  its  judicial  knowledge;  Dennison  Mfg.  Co.  v.  Thomas  Mfg. 
Co.,  94  Fed.  654,  holding  demurrer  does  not  admit  conclusions  of  law; 
People  V.  Roach,  76  Cal.  296,  18  Pac.  408,  holding  court,  in  escheat  pro- 
ceedings, not  bound  by  averment  that  there  are  no  heirs. 

Prohibitions  of  a  Constitution  apply  as  strongly  against  the  renewal 
of  an  exemption  as  against  an  original  creation  thereof;  hence  Florida 
act,  authorizing  transfer  of  preconstitntional  exemption  from  taxation  to 
new  raUroad,  is  invalid,  Constitution  prohibiting  exemptions. 

Approved  in  Bancroft  v.  Wicomico  County  Commrs.,  121  Fed.  879, 
holding  under  Md.  Gen.  Laws,  art.  XXIII,  §§  187,  188,  tax  exemption 
passes  to  new  corporation  formed  by  purchaser  at  foreclosure  of  rail- 
road; Adams  v.  Tombigbee  Mills,  78  Miss.  687,  29  South.  472,  holding 
capital  stock  of  factory  not  exempt  by  Laws  1882,  p.  84,  to  encourage 
establishment  of  factories;  Lake  Drummond  Canal  etc.  Co.  v.  Common- 
wealth, 103  Va.  355,  49  S.  E.  512,  corporation  created  under  Code,  §  1234, 
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on  purchase  of  property  of  other  corporation  on  foreclosure  sale,  can- 
not claim  tax  immunity  granted  to  original  corporation;  St.  Louis  etc. 
Ry.  Co.  V.  Berry,  113  U.  S.  475,  28  L.  Ed.  1058,  5  Sup.  Ct.  534,  holding 
consolidated  company  takes  franchises  of  old  companies,  subject  to 
organic  law  as  to  taxation  at  date  of  consolidation;  Keokuk  etc.  R.  R. 
Co.  V.  Missouri,  152  U.  S.  311,  38  K  Ed.  455,  14  Sup.  Ct.  595  (affirming 
41  Fed.  308),  holding  company  formed  by  consolidation  of  exempt  cor- 
porations, subsequent  to  Constitution  prohibiting  exemption,  taxable; 
Memphis  etc.  R.  R.  Co.  v.  Berry,  41  Ark.  451,  holding  prohibition  of 
legislature  from  exempting  railroad  property  prevents  creation  of  cor- 
poration capable  of  acquiring  prox)erty  exempt  from  taxation;  Bloxham 
V.  Florida  etc.  R.  R,  Co.,  35  Fla.  718,  17  South.  920,  holding  railroads 
formerly  exempt,  acquired  by  corporations  organized  subsequent  to  Con- 
stitution of  1868,  taxable;  Adams  v.  Yazoo  etc.  R.  R.,  77  Miss.  194, 
60  K  R.  A.  33,  24  South.  215,  220,  319,  holding  exemption  did  not  sur- 
vive consolidation  effected  after  adoption  of  Constitution  prohibiting 
exemptions;  Owen  v.  St.  Louis  etc.  Ry.  Co.,  83  Mo.  460,  holdiiig  railroad 
organized  subsequent  to  Constitution  cannot  claim  exemption  prohibited 
thereby,  through  purchase  of  railroad  enjoying  preconstitutional  ex- 
emption; St.  Louis  Ry.  Co.  v.  Southern  Ry.  Co.,  105  Mo.  586,  16  S.  W. 
963,  holding  street-car  company  accepting  provisions  of  city  charter, 
adopted  after  its  incorporation,  bound  thereby,  irrespective  of  own  char- 
ter; Reynolds  v.  Florida  etc.  Ry.  Co.,  42  Fla.  446,  28  South.  866,  arguendo. 

Right  of  legislature  to  repeal  exemption  from  taxation  in  corporate 
charter.    Note,  13  Ann.  Gas.  684. 

Power  of    State  legislature  to  exempt    from  taxation.    Note,  19 
L.  E.  A.  79. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  B.  A.  42,  61,  99,  104. 

In  deciding  whether  State  decision  so  construes  State  law  as  to  impair 
contractual  obligations^  Supreme  Court  will  decide  independently  of  deci- 
sion of  State  courts,  as  to  existence  of  contract,  and  where  question  as  to 
latter  requires  construction  of  State  Constitution  or  laws,  will  regard  State 
decisions  as  binding,  only  where  so  firmly  established  as  to  constitute  rules 
of  property. 

Approved  in  Seattle  R.  &  S.  Ry.  Co.  v.  Seattle,  190  Fed.  78,  suit  to 
restrain  city  from  repealing  franchise  ordinance  involved  question  of 
which  Federal  court  had  jurisdiction;  Sunset  Tel.  &  Tel.  Co.  v.  City  of 
Pomona,  164  Fed.  575,  576,  where  Federal  question  is  involved,  con- 
struction of  State  statute  by  highest  court  of  State  is  not  binding  on 
Federal  court;  Columbia  Ave.  Sav.  Fund  etc.  Co.  v.  Dawson,  130  Fed. 
166,  State  decision  adjudging  void  contract  of  city  for  payment  of  hydrant 
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rentals  not  binding  on  Federal  courts ;  Memphis  Gas  Light  Co.  v.  Shelby 
County  Taxing  District,  109  U.  S.  399,  27  L.  Ed.  976,  3  Sup.  Ct.  205, 
reaffirming  rule,  but  holding  State  decision  correct;  Louisville  Gkts  Co. 
V.  Citizens'  Gas  Light  Co.,  115  U.  S.  697,  29  L.  Ed.  515.  6  Sup.  Ct.  271, 
Vicksburg  etc.  R.  R.  Co.  v.  Dennis,  116  U.  S.  667,  29  K  Ed.  771,  6  Sup. 
Ct.  626,  New  Orleans  Water  Works  v.  Louisiana  Sugar  Refining  Co., 
125  U.  S.  36,  81  L.  Ed.  614,  8  Sup.  Ct.  751,  and  Bryan  v.  Board  of  Educa- 
tion, 151  U.  S.  650,  38  L.  Ed.  302,  14  Sup.  Ct.  469,  all  holding  contract 
mast  be  construed  independently  of  State  adjudication,  in  determining 
whether  act  impairs  its  obligations;  Mobile  etc  R.  R.  Co.  y.  Tennessee, 
153  U.  S.  495,  38  L.  Ed.  797,  14  Sup.  Ct.  971,  holding  Supreme  Court 
may  inquire  into  existence  of  contract,  in  reviewing  State  decision, 
upholding  law  alleged  to  impair  contractual  relations;  Shelby  County 
▼.  Union  &  Planters'  Bank,  161  U.  S.  151,  40  L.  Ed.  652,  16  Sup.  Ct. 
558,  reaffirming  principle;  Dundee  Mtg.  etc.  Co.  y.  School  District,  10 
Sawy.  60,  19  Fed.  365,  holding  court  not  bound  by  judgment  of  State 
court,  that  act  did  not  impair  contractual  obligations;  Keokuk  etc. 
R.  Co.  ▼.  Court  of  Scotland  Co.,  41  Fed.  306,  310,  refusing  to  follow 
State  court 's  dictum  that  consolidated  corporation  was  exempt ;  Bloxham 
V.  Florida  etc.  R.  R.  Co.,  35  Fla.  717,  17  South.  920,  following  rule; 
Union  &  Planters'  Bank  v.  Memphis,  101  Tenn.  167,  46  S.  W.  561,  fol- 
lowing latest  Federal  decision,  and  oyerruling  State  decisions  on  question 
of  exemption. 

Distinguished  in  Bank  of  Kentucky  y.  Stone,  88  Fed.  397,  holding  rule 
applies  only  where  State  court's  judgment  is  under  direct  reyiew. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  stat- 
ute by  State  court  subsequent  to  accrual  of  rights  involved.  Note, 
17  Ann.  Cas.  1213. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  627. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  B.  A.  579,  580. 

109  TT.  8.  258-267,  27  Ii.  Ed.  927,  3  Snp.  Ct.  277,  TTNITXSD  STATES  y. 


Administrator  de  bonis  non  deriyes  title  frbm  deceased,  not  ftom 
former  executor  or  administrator. 

Approved  in  Brice  v.  Taylor,  51  Ark.  78,  9  S.  W.  855,  holding  admin- 
istrator de  bonis  non  cannot  maintain  action  for  waste  against  prede- 
cessor ;  Bliss  V.  Seaman,  165  111.  429,  46  N.  E.  281,  holding  administrator 
de  bonis  non  not  accountable  to  residuary  legatee  for  predecessor's 
wcste. 
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Distinguished  in  Stewart  v.  Phenice,  65  Iowa,  478,  22  N.  W.  637,  hold- 
ing, under  Iowa  code,  substitnted  administrator  succeeds  to  rights, 
duties  and  liabilities  of  predecessor. 

Administrators  de  bonis  non.    Note,  108  Am.  St»  Rep.  421,  429. 

Money  received  by  former  executor  or  administrator,  as  such,  and  kept 
by  itself,  is  regarded  as  unadministered  and  goes  to  administrator  de  bonis 
non  otherwise,  if  mixed  with  administrator's  own  money. 

Approved  in  WUson  v.  Arrick,  lia  U.  S.  86,  28  L.  Ed.  618,  5  Sup.  Ct. 
76,  holding  administrator's  receipt  of  warrants  in  payment  of  claim 
against  government,  administration  thereof;  Dinsmoor  v.  Bressler,  164 
111.  215,  45  N.  E.  1088,  holding  provisions  of  act  to  reach  concealed  prop- 
erty of  decedent  apply  only  to  property  remaining  in  specie;  generally 
in  Hubbard  v.  Urton,  67  Fed.  424,  holding,  after  final  settlement,  heirs 
may  sue  in  equity  to  recover  unadministered  personal  property. 

Distinguished  in  Michigan  Trust  Co.  v.  Ferry,  228  U.  S.  353,  57  L.  Ed. 
874,  33  Sup.  Ct.  550,  upholding  decree  of  probate  court  requiring  an 
executor  to  account  to  an  administrator  de  bonis  non  for  all  moneys  that 
had  come  into  his  hands ;  Estate  of  McKnight,  1  App.  D.  C.  32,  there  is 
no  such  limitation  in  regard  to  the  property  which  an  administrator  may 
be  required  to  bring  into  court  at  the  suit  of  a  surety. 

Administrator  de  bonis  non  is  entitled  only  to  administration  of  the 
goods,  chattels  and  credits  of  deceased,  not  already  administered,  and  hence 
cannot  maintain  action  against  removed  administrator,  or  his  sureties,  to 
recover  proceeds  of  claim  against  United  States,  collected  by  former  admin- 
istrator. 

Approved  in  Michigan  Trust  Co.  v.  Ferry,  175  Fed.  676,  677,  99  C.  C.  A. 
221,  probate  court  had  no  jurisdiction  to  adjudicate  claim  against  former 
executor  personally  and  order  amount  due  on  account  of  claim,  paid  to 
administrator  de  bonis  non;  Morrow  v.  Fidelity  &  Deposit  Co.,  100  Md. 
263, 108  Am.  St.  Rep.  410,  59  Atl.  736,  administrator  de  bonis  non  cannot 
sue  surety  on  bond  of  deceased  administrator  who  preceded  him  for 
devastavit  committed  by  him;  Vandeventer  v.  Florida  Savings  Bank, 
162  Mo.  App.  42,  141  S.  W.  903,  distinguishing  between  assets  going 
into  administrator's  hands  directly  from  intestate  and  those  coming  in 
during  course  of  administration;  Prusa  v.  Everett,  78  Neb.  263,  113 
N.  W.  571,  upholding  power  of  administrator  de  bonis  non  to  sue  to 
recover  funds  in  hands  of  agents  employed  by  his  predecessor;  Roy  v. 
Squier,  61  N.  J.  Eq.  186,  48  Atl.  234,  holding  where  executor  who  has 
so  far  administered  personal  estate  as  to  convert  it  into  money  dies, 
and  administration  dc  bonis  non  is  granted,  such  administrator  has  no 
right  to  demand  of  executor  of  deceased  executor  that  part  of  estate 
converted  into  money;  McCreery  v.  Western  Carolina  Bank,  55  W.  Va. 
670,  47  S.  E.  893,  certificates  of  bank  stock  in  name  of  A  taken  up  by 
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bank  and  reissued  in  name  of  his  executor,  and  by  latter  pledged  in  due 
course  of  administration,  cannot  be  recovered  from  bank  by  adminis- 
trator de  bonis  non;  Wilson  v.  Arrick,  112  U.  S.  87,  28  L.  Ed.  618,  5 
Sup.  Ct.  77,  holding  debt  collected  by  administrator's  agent  cannot  be 
recovered  therefrom  by  administrator  de  bonis  non;  New  Orleans  Canal 
etc.  Co.  V.  Reynolds,  39  Fed.  376,  holding  administrator  de  bonis  non 
has  no  claim  to  proceeds  of  assets  already  administered;  Waterman  v. 
Dockray,  78  Me.  141,  3  Atl.  60,  holding  administrator  de  bonis  non  in- 
terested in  administration  of  predecessor,  only  to  extent  of  unadmin- 
istered  assets. 

Distinguished  in  Conway  v.  Carter,  11  N.  M.  432,  433,  68  Pac.  943, 
944,  where  allegations  in  suit  against  sureties  of  deceased  administrator 
to  recover  proceeds  of  insurance  i)olicy  collected  by  administrator  are 
admitted,  court  may  render  judgment  on  pleadings. 

Departed  from  in  Mulford  v.  Mulford,  40  N.  J.  Eq.  164,  holding  execu- 
tor must  account  to  administrator  de  bonis  non  for  all  property  received. 

Liabilities  of  the  estates  of  decedents  upon  contracts,  and  for  torts 
of  executors  and  administrators.    Note,  52  Am.  St.  Eep.  118. 

Assets  passing  to  administrator  de  bonis  non.    Note,  40  L.  R.-A. 
53,  68. 

AltlionglL  court  has  Jurisdiction  over  parties  and  subject  matter,  decree, 
not  within  powers  granted  to  it  by  the  law  of  its  organizations,  is  void, 
e.  g.,  decree  of  Supreme  Court  of  District  of  Columbia,  directing  removed 
administrator  to  pay  over  to  administrator  de  bonis  non,  claim  collected 
by  lilm  prior  to  removal. 

Approved  in  United  States  v.  Meyer,  170  Fed.  984,  applying  rule  to 
decree  holding  widow  of  honorably  discharged  soldier  was  entitled  to 
admission  as  citizen  without  declaring  her  intention;  Ritchie  v.  Sayers, 
100  Fed.  532,  holding  sale  of  attached  realty  without  bond  required  by 
statute  confers  no  title  on  purchaser;  Russell  v.  Shurtleff,  28  Colo.  418, 
89  Am.  St.  Bep.  218^  66  Pac.  28,  holding  in  action  against  several  de- 
fendants, where  joint  judgment  not  demanded,  court  cannot  render  joint 
judgment  against  defendants 'not  answering;  District  of  Columbia  v. 
Humphries,  12  App.  D.  C.  132,  judgment  entered  on  verdict  rendered 
by  eleven  jurors  who  stated  twelfth  juror  was  sick  but  had  signed  ver- 
dict was  void;  Tenney  v.  Taylor,  1  App.  D.  C.  227,  judgment  against 
surety  on  api)eal  bonds  was  void  for  want  of  jurisdiction;  J.  B.  Wat  kins 
Land  Mtg.  Co.  v.  Mullen,  8  Kan.  App.  710,  54  Pac.  923,  setting  aside 
sale  by  probate  court,  where  United  States  law  prohibited  such  prop- 
erty from  being  subjected  to  payment  of  debt  for  which  it  was  sold; 
Sache  v.  Gillette,  101  Minn.  176,  118  Am.  St.  Bep.  612,  11  Ann.  Cas. 
348,  11  L.  B.  A.  (N.  S.)  803,  112  N.  W.  389,  judgment  in  action  to  deter- 
mine adverse  claims  to  real  property,  which  awarded  relief  beyond 
]»rayer  of  complaint,  was  void;  Ex  parte  Deickman,  33  Okl.  751,  127 
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Pac.  1078,  in  action  to  clear  title,  order  requiring  defendant  to  procure 
conveyance  from  person  not  party  to  action  was  in  excess  of  its  power; 
Thomas  v.  American  etc.  Mtg.  Co.,  47  Fed.  656,  12  L.  R.  A.  687,  holding 
judgment  in  equity  proceeding  by  Federal  law  court  may  be  set  aside  on 
motion ;  Hatch  v.  Ferguson,  68  Fed.  45,  33  L.  R.  A.  763,  15  C.  C.  A.  201, 
holding  appointment  of  guardian,  without  requiring  bond,  void ;  Murray 
V.  American  Surety  Co.,  70  Fed.  346, 17  C.  C.  A.  138,  holding  exercise  by 
court,  in  statutory  proceedings,  of  unauthorized  power,  is  void  and 
collaterally  attackable ;  Mutual  Life  Ins.  Co.  v.  Richardson^  77  Fed.  399, 
holding  decree,  being  beyond  power  conferred  by  statute,  void,  and  no 
defense  to  scire  facias. 

Distinguished  in  Foltz  v.  St.  Louis  etc.  Ry.  Co.,  60  Fed.  321,  8  C.  C.  A. 
635,  holding  judgment  of  condemnation  not  collaterally  attackable  on 
ground  of  rendition  in  favor  of  party,  without  legal  capacity  to  condemn. 

Vacating  of  judgments  and  decrees  on  motion,  when  not  specially 
authorized  by  statute.    Note,  60  Am.  St.  Rep.  644. 

109  U.  8.  268-274,  27  L.  Ed.  930,  3  Sup.  Ot.  284,  MEATH  V.  MISSISSIPPI 
LEVEE  COMMBS. 

^^Qiere,  on  trial,  it  appeared  that  plaintiff,  at  commencement  of  action, 
had  no  title  to  claim  sued  on,  Judgment  rendered  accordingly  was  not  judg- 
ment on  "a  matter  of  form,"  witliin  §  2163,  Mississippi  Code  of  1871,  allow- 
ing  new  action  in  such  cases. 

Approved  in  Smith  v.  Commissioners  of  Bourbon  County,  43  Kan.  625, 
23  Pac.  644,  a  similar  case,  under  Kansas  code. 

Effect  of  plaintiff's  fault  causing  failure  of  suit  on  statutory  right 
to  additional  time  for  new  action.    Note,  11  L.  R.  A.  (N.  S.)  481. 

109  U.  S.  275-277,  27  li.  Ed.  935,  3  Sup.  Ot.  219,  MONONQAHELA  NAT. 
BAMTK  V.  JACOBUS. 

In  garnishee  proceedings,  where  question  is  whether  garnished  stock 
was  property  of  garnishee  or  of  deceased  defendant,  latter's  administrator 
and  garnishee  are  botb  competent  witnesses,  notwithstanding  section  859, 
Bev.  Stats.,  providing  that,  in  action  against  administrators,  etc.,  neither 
party  may  testify  against  other  as  to  statements  of  decedent. 

Approved  in  Wise  v.  Williams,  162  Fed.  163,  witness  convicted  of 
tnaking  false  bank  reports  who  was  interested  in  action  but  not  party 
thereto  was  competent  to  testify  to  conversations  with  complainant's 
intestate;  Shea  v.  McMahon,  16  App.  D.  C.  84,  widow,  suing  to  enforce 
claim  against  her  deceased  husband's  estate,  was  a  competent  witness 
in  her  own  behalf ;  Bunker  v.  Taylor,  13  S.  D.  445,  83  N.  W.  559,  holding 
under  Code  Civ.  Proc,  §  5260,  defendant  in  action  by  administrator  can- 
not testify  against  codefendant,  thoup:h  he  defaulted;  Ex  parte  Fisk, 
113  U.  S.  721,  28  L.  Ed.  1120,  5  Sup.  Ct.  728,  and  Morris  v.  Norton,  75 
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Fed.  922,  21  C.  C.  A.  653,  both  holding  section  858  governs  trials  in 
Federal  courts,  irrespective  of  State  statutes  as  to  competency  of  wit- 
nesses; Glover  v.  Patten,  165  U.  S.  408,  41  L.  Ed.  768,  17  Sup.  Ct. 
417,  holding  testimony  in  question  unessential;  Duchcsse  d'Auxy  v, 
Soutter,  24  Blatchf.  151,  28  Fed.  734,  holding  executor  competent  witness 
for  himself,  on  accounting  under  interlocutory  decree  against  executors; 
McMullen  v.  Ritchie,  64  Fed.  267,  holding  joint  maker  of  note,  not  a 
party  to  suit,  may  testify  to  declarations  of  deceased  payee ;  Continental 
Nat.  Bank  v.  Heilman,  81  Fed.  40,  holding  section  858  does  not  exclude, 
as  against  heirs  of  decedent,  testimony  of  former  agent  in  making  con- 
tract with  decedent;  Van  Cise  v.  Merchants'  Nat.  Bank,  4  Dak.  505, 
33  N.  W.  906,  following  rule;  Briggs  v.  Spaulding,  141  U.  S.  153,  S5 
Ii«  Ed.  671,  11  Sup.  Ct.  931,  passing  by  objection  to  evidence  not  raised 
at  triaL 

Distinguished  in  Mutual  Life  Ins.  Co.  v.  Watson,  30  Fed.  655,  holding 
assignee  of  fund  due  on  policy,  interpleading  in  action  between  insured's 
administrator  and  insurer,  incompetent  to  testify  as  to  transactions  with 
insured. 

109  TT.  a  278-285,  27  I..  Ed.  932,  3  Sup.  Ct.  207,  GBAOE  ▼.  AMERICAN 
CENTRAL  INS.  CO. 

Policy  proviBion  that  any  person  procuring  the  insurance,  other  than 
assured  himself,  shall  be  deemed  a^ent  of  assured.  Imports  merely  that 
such  person  shall  be  deemed  assured's  agent  in  all  matters  immediately 
connected  with  procuremtot  of  policy;  hence  notice  to  such  person,  by 
company,  of  cancellation  of  policy  is  not  notice  to  assured. 

Approved  in  Johnson  v.  North  British  etc.  Ins.  Co.,  66  Ohio  St.  16,  63 
N.  E.  612,  reaffirming  rule ;  Knights  of  Pythias  v.  Withers,  177  U.  S.  274, 
44  L.  Ed.  768,  20  Sup.  Ct.  617,  holding  where  rules  of  benefit  society  made 
officers  of  subordinate  lodges  agents  of  members  and  made  it  duty  of  sec- 
retary of  lodge  to  transmit  all  moneys  collected  so  as  to  be  received  before 
last  of  month  or  all  members  would  stand  suspended,  where  insured  made 
payments  promptly,  beneficiary  could  recover,  as  secretary  was  agent  of 
grand  lodge ;  Standard  Leather  Co.  v.  Northern  Assur.  Co.,  156  Fed.  690, 
691,  where  policy  had  been  delivered  to  agent  of  insured  before  property 
was  burned,  notice  of  cancellation  to  broker  did  not  affect  rights  of 
insured;  Cheshire  Brass  Co.  v.  Wilson,  86  Conn.  557,  86  Atl.  28,  broker 
of  party  seeking  insurance  has  no  authority  to  waive  or  receive  notice 
of  cancellation,  although  he  has  not  yet  delivered  policies;  Hamburg- 
Bremen  Fire  Ins.  Co.  v.  Lewis,  4  App.  D.  C.  89,  knowledge  by  agent  of 
insurance  company  of  nonoccupancy  of  building  did  not  affect  insurer; 
Waterloo  Lumber  Co.  v.  Des  Moines  Ins.  Co.,  158  Iowa,  568,  51  L.  R.  A. 
(N.  S.)  539,  138  N.  W.  506,  after  issuance  of  policy,  agent  could  not 
cancel  same  on  notice  from  insurer  without  insured's  knowledge;  Dixie 


109  U.  S.  278-285       NOTES  ON  U.  S.  REPORTS.  158 

Fire  Ins.  Co.  v.  A.  Layne  &  Bro.,  156  Ky.  608,  161  S.  W.  531,  applying 
rule  in  action  on  fire  insurance  policy  where  policy  had  been  canceled 
by  notice  accepted  by  insured's  agent;  Morris  McGraw  Wooden  Ware 
Co.  V.  German  Fire  Ins.  Co.,  126  La*.  38,  20  Ann.  Oas.  1229,  38  L.  B.  A. 
•   (N.  S.)  614,  52  South.  185,  rule  is  equally  applicable  to  insured  who 
undertakes  to  conceal  property  through  his  broker  without  notice  to 
insurance  company ;  Wilson  v.  Hartford  Fire  Ins.  Co.,  17  App.  D.  C.  23, 
and  National  Union  etc.  Ins.  Co.  v.  Baltimore  Asbestos  Co.,  122  Md. 
124,  89  Atl.  409,  both  holding  that  notice  of  cancellation  to  broker 
who  effected  insurance  was  not  notice  to  insured;  Bonewell  v.  North 
American  etc.  Ins.  Co.,  167  Mich.  276,  Ann.  Caa.  1913A,  847,  132  N.  W. 
1068,  knowledge  of  insurance  broker  that  representations  in  application 
for  accident  insurance  were  untrue  was  not  notice  to  insurer;  Murphy 
V.  Independent  Order  of  Sons  &  Daughters  of  Jacob,  77  Miss.  844,  27 
South.  629,  holding  if  beneficiary  be  not  in  default  in  making  proof  of 
death,  forfeiture  of  rights  cannot  be  predicated  on  willful  failure  of 
subordinate  lodge  ofiicers  to  perform  their  duty  in  respect  thereto,  as 
subordinate  lodge  is  agent  of  grand  lodge;  Edwards  v.  Home  Ins.  Co., 
100  Mo.  App.  709,  73  S.  W.  885,  holding  where  insurance  agent  placed 
insurance  of  corporation  partly  in  companies  represented  by  him  and 
partly  in  others  negotiated  through  other  agents,  he  was  a  broker,  and 
notice  to  him  is  no^ notice  unless  he  is  also  general  agent  of  insured; 
Snyder  v.  Commercial  Union  Assur.  Co.,  67  N.  J.  L.  10,  50  Atl.  510, 
holding  where  firm  employed  broker  to  procure  insurance  and  had  for 
several  years  received  notices  of  cancellation* of  policies  held  by  firm, 
and  thereupon  placed  insurance  in  other  companies,  question  of  broker's 
authority  with  reference  to  cancellation  and  notice  thereof  is  one  of  fact ;  • 
American  Steam  Laundry  Co.  v.  Hatnberg  Bremen  Fire  Ins.  Co.,  121 
Tenn.  23,  21  L.  R.  A.  (N.  S.)  442,  113  S.  W.  397,  notice  to  broker  who 
affected  insurance  for  a  commission  on  the  premium  was  not  such  notice 
as  would  bind  insurer;  Martin  v.  Palatine  Ins.  Co.,  106  Tenn.  528,  61 
S.  W.  1025,  holding  notice  of  revocation  given  to  broker  employed  by 
insured  to  procure  policy  does  not  release  insurer;  Kehler  v.  New  Or- 
leans Ins.  Co.,  23  Fed.  710,  Indiana  Ins.  Co.  v.  Hartwell,  100  Ind.  568, 
Gardner  v.  Standard  Ins.  Co.,  58  Mo.  App.  623,  Hermann  v.  Niagara 
Fire  Ins.  Co.,  100  N.  Y.  416,  53  Am.  Rep.  200,  3  N.  E.  343,  and  Mutual 
Assur.  etc.  v.  Scottish  Union  etc.  Ins.  Co.,  84  Va.  125,  10  Am.  St.  Rep. 
823,  4  S.  E.  180,  all  following  rule ;  Franklin  Ins.  Co.  v.  Sears,  21  Fed. 
292,  Wight  V.  Royal  Ins.  Co.,  53  Fed.  341,  Famum  v.  Phoenix  Ins.  Co., 
83  Cal.  256,  17  Am.  St.  Rep.  241,  23  Pac.  872,  American  Fire  Ins.  Co.  v. 
Brooks;  83  Md.  32,  34  Atl.  375,  and  East  Texas  Fire  Ins.  Co.  v.  Blum, 
76  Tex.  661,  13  S.  W.  575,  all  holding  notice  to  broker,  with  power  only 
to  obtain  policy,  insufficient;  White  v.  Insurance  Co.  of  New  York,  93 
Fed.  163,  Niagara  Fire  Iris.  Co.  v.  Raden,  87  Ala.  314,  13  Am.  St.  Rep. 
39,  5  South.  877,  and  Quong  Tue  Sing  v.  Anglo-Nevada  Assur.  Corp.,  86 
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Cal.  571,  10  L.  R.  A.  146,  25  Pac.  60,  all  denying  authority  of  agent 
anthorized  to  procure  insurance,  to  cancel  policy;  British- American 
Assur.  Co.  V.  Cooper,  6  Colo.  App.  31,  40  Pac.  149,  holding  agent  of 
company  cannot  also  be  agent  of  insured ;  Commercial  Union  Assur.  Co. 
V.  Smith,  113  Ind.  337, 15  N.  E.  521,  holding  party  made  company's  agent 
by  written  appointment  caiinot  be  regarded  as  insured's  agent;  Snedicor 
V.  Citizens'  Ins.  Co.,  106  Mich.  86,  64  N.  W.  36,  and  Broadwater  v. 
Lion  Fire  Ins.  Co.,  34  Minn.  466,  26  N.  W.  455,  both  holding  agency 
to  procure  insurance  not  presumed  to  continue  for  purpose  of  receiving 
notice  of  cancellation  of  policy;  Davis  Lumber  Co.  v.  Hartford  Fire 
Ins.  Co.,  95  Wis.  234,  87  L.  R.  A.  135,  70  N.  W.  86,  holding  notice  of 
cancellation,  delivered  to  broker,  ineffectual. 

Distinguished  in  Northern  Assur.  Co.  v.  Standard  Leather  Co.,  165 
Fed.  606,  91  C.  C.  A.  440,  fact  that  policy  was  not  delivered  by  agent  of 
insured  before  loss  did  not  relieve  principal  from  obligation  of  imme- 
diately notifying  insurer  of  loss;  Royal  Ins,  Co.  v.  Wight,  55  Fed.  ^55, 
holding  answer  alleging  notice  of  cancellation  to  broker  who  was  plain- 
tiff's continuing  agent  sufficient. 

Insurance  agent  as  agent  of  insurer.    Notes,  5S  Am.  B^.  200;  20 
L.  R.  A.  278,  283,  284. 

Acts  sufficient  to  effect  cancellation  of  fire  insurance  policy  by 
insurer.    Note,  17  Ann.  Gas.  796. 

Insurance  broker  as  agent  for  the  insured.    Note,  88  L.  R.  A.  (N.  S.) 
627. 

When  insurance  policy  in  broker's  hands  becomes  binding.    Note, 
18  E.  R.  G.  466. 

Rules  for  construing  insurance  policies.    Note,  14  E.  R.  G.  16. 

"Where  construction  Is  doubtful,  words  of  instrument  are  to  be  taken 
most  strongly  against  party  employing  them. 

Approved  in  Aetna  Indemnity  Co.  v.  J.  R.  Crowe  etc.  Mining  Co., 
154  Fed.  555,  83  C.  C.  A.  431,  applying  rule  iivhere  there  was  doubt  con- 
cerning effect  of  correspondence  upon  employer's  liability  bond;  Moulor 
V.  American  Life  Ins.  Co.,  Ill  U.  S.  342,  28  L.  Ed.  449,  4  Sup.  Ct.  469, 
and  Weil  v.  New  York  Life  Ins.  Co.,  47  La.  Ann.  1416,  17  South.  857, 
both  holding  courts  should  lean  against  construction  imposing  obligation 
of  warranty  upon  assured;  Burkheiser  v.  Mutual  Accident  Assn.,  61 
Fed.  818,  26  L.  R.  A.  114,  10  C.  C.  A.  94,  Woodside  v.  Canton  Ins.  Office, 
84  Fed.  287,  and  Liverpool  etc' Ins.  Co.  v.  McNeill,  89  Fed.  137,  32 
C.  C.  A.  173,  all  holding  doubtful  policy  provisions  construable  against 
insurer ;  McMaster  v.  New  York  Life  Ins.  Co.,  78  Fed.  35,  holding  policy 
a  continuing  contract,  not  one  for  a  year,  renewable  by  payment  of 
subsequent  premiums;  Canton  Ins.  Co.  v.  Woodside,  90  Fed.  306,  33 
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C.  C.  A.  63,  holding  policy  stipulation  in  nature  of  exception  to  liability 
of  insurer  construed  strictly  against  him;  American  Fire  Ins.  Co.  v. 
Brooks,  83  Md.  33,  34  Atl.  375,  construing  provision  that  no  person 
without  written  authority  shall  be  deemed  company's  agent;  dissenting 
opinion  in  Ward  v,  Foley,  141  Fed.  368,  72  C.  C.  A.  140,  majority  con- 
struing contract  to  sell  all  interest  in  three  hundred  and  twenty  acres 
of  land  at  fourteen  dollars  per  acre  as  providing  for  sale  at  rate  of 
fourteen  dollars  for  each  acre  in  entire  tract ;  dissenting  opinion  in  Atlas 
Reduction  Co.  v.  New  Zealand  Ins.  Co.,  138  Fed.  511,  9  L.  B.  A.  (N.  S.) 
433,  71  C.  C.  A.  21,  majority  construing  "loss  payable  clause"  in  fire 
policy;  dissenting  opinion  in  McMaster  v.  New  York  Life  Ins.  Co.,  99 
Fed.  878,  40  C.  C.  A.  119,  majority  holding  provision  in  policy  that 
premiums  should  be  paid  annually  not  inconsistent  with  provision  fixing 
time  for  payment  of  second  annual  premium  on  date  six  days  less  than 
date  of  policy,  nor  does  such  provision  render  contract  ambiguous. 

Express  written  contract,  embodying  in  clear  and  positive  terms  in- 
tention of  parties^  cannot  be  varied  by  evidence  of  custom  or  usage;  hence 
evidence  of  insurance  custom  to  give  notice  of  cancellation  of  policy  to 
broker  obtaining  insurance  Is  Inadmis^ble  ^^lere  policy  required  notice 
to  be  given  assured. 

Approved  in  Lillard  v.  Kentucky  Dist.  etc.  Co.,  134  Fed.  173,  182,  67 
C.  C.  A.  74,  evidence  of  custom  is  admissible  to  show  contract  to  deliver 
distillery  slop  at  cattle-feeding  lot  contemplated  lot  to  be  supplied  with 
suitable  pens  and  troughs;  City  of  Covington  v.  Kanawha  Coal  etc. 
Co.,  121  Ky.  688,  123  Am.  St.  Rep.  219,  12  Ann.  Gas.  311,  3  L.  R.  A. 
(N.  S.)  248,  89  S.  W.  1128,  in  action  for  breach  of  contract  to  furnish 
coal,  parol  evidence  that  contract  was  subject  to  strike  at  mine  was 
inadmissible;  Northwestern  Fire  etc.  Ins.  Co.  v.  Connecticut  Fire  Ins. 
Co.,  105  Minn.  490,  117  N.  W.  827,  applying  rule  where  custom  directly 
contradicted  specific  provision  of  contract  determining  liability  of  com- 
pany ;  Wisconsin  etc.  Ry.  Co.  v.  Phoenix  Ins. .  Co.,  123  Wis.  319,  101 
N.  W.  705,  though  agents  whenever  they  received  notice  of  cancellation 
of  policies  made  office  record  thereof  and  delivered  substitute  policies 
to  insured,  direction  to  agents  to  keep  up  insurance  to  original  amount 
not  implied;  Franklin  Ins.  Co.  v.  Sears,  21  Fed.  292,  an  identical  case; 
Sperry  v.  Springfield  etc.  Ins.  Co.,  26  Fed.  238,  holding  evidence  of 
custom  as  to  storing  dynamite  inadmissible,  where  policy  prohibited 
keeping  same;  Mobile  Sav.  Bank  v.  McDonnell,  83  Ala.  602,  4  South. 
349,  holding  custom  must  be  construed  to  accord  with  rules  of  law; 
State  Ins.  Co.  v.  Horner,  14  Colo.  392,  23  Pac.  788,  construing  term 
'* writing  the  risk"  to  include  commission  paid  by  company  to  agent; 
Lipman  v.  Niagara  Fire  Ins.'  Co.,  121  N.  Y.  461,  8  L.  R.  A.  722,  24  N.  E. 
701,  construing  policy,  as  to  notice;  Ball  etc.  Wagon  Co,  v.  Aurora  etc. 
Ins.  Co.,  20  Fed.  235,  arguendo. 
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Distingaished  in  Wausau  Boom  Co.  v.  Dunbar,  75  Wis.  140,  43  N.  W. 
741,  where  contract  was  mere  request  by  plaintiff,  and  general  under- 
taking by  defendant. 

Evidence  to  explain  the  meaning  of  words  used  in  a  written  contract. 
Note,  122  Am.  St.  Bsp.  547. 

Jnilfldiction  of  Circuit  Court  being  limited  to  tbat  conferred  by  Fed- 
eral Constitution  and  laws,  presumption  is  that  cause  is  without  its  Juris- 
diction unless  contrary  afflrmatively  appears. 

Approved  in  Miller  &  Lux  v.  East  Side  Canal  etc.  Co.,  211  U.  S.  302, 
58  L.  Ed.  193,  29  Sup.  Ct.  Ill,  and  Shade  v.  Northern  Pac.  Ry.  Co., 
206  Fed.  355,  both  reaffirming  rule;  Great  Southern  Fire  Proof  Hotel 
Co.  V.  Jones,  177  U.  S.  453,  455,  44  L.  Ed.  844,  20  Sup.  Ct.  692,  holding 
limited  partnership  organized  under  Pennsylvania  act  of  1874  not  cor- 
poration within  rule  that  suit  by  or  against  corporation  in  Federal  court 
is  conclusively  presxmied,  for'  purposes  of  litigation,  to  be  one  by  or 
against  citizens  of  the  State  creating  the  corporation;  Risley  v.  City 
of  Utica,  168  Fed.  752,  applying  rule  in  action  by  taxpayer  against  city 
where  amount  of  tax  levied  against  him  was  matter  in  dispute  and  was 
less  than  two  thousand  dollars;  Southern  Land  etc.  Co.  v.  Johnson,  156 
Fed.  246,  dismissing  petition  for  partition  of  lands  which  did  not  show 
value  of  interest  involved  was  sufficient  to  give  court  jurisdiction; 
International  Wireless  Tel.  Co.  v.  Fessenden,  131  Fed.  492,  denying 
jurisdiction  over  suit  for  infringement  of  patent  where  bill  shows  de- 
fendant nonresident  of  district,  and  it  is  not  alleged  infringement  com- 
mitted in  district;  Dodd  v.  Louisville  Bridge  Co.,  130  Fed.  193,  denying 
removal  of  suit  by  Indiana  corporation  against  corporation  incorporated 
in  several  States,  including  Illinois  and  Indiana,  and  formed  by  con- 
solidation of  corporation  of  said  States;  Gastonia  Cotton  Mfg.  Co.  v. 
Wells  Co.,  128  Fed.  373,  63  C.  C.  A.  Ill,  holding  corporation  whose 
charter  was  approved  by  Governor  according  to  Mississippi  law,  but 
whose  capital  not  paid  as  required,  had  no  legal  citizenship  for  Federal 
jurisdiction;  Gates  Iron  Works  v.  James  E.  Pepper  &  Co.,  98  Fed.  451, 
holding  petition  by  one  of  several  defendants  for  removal  on  ground 
of  separable  controversy  should  of  itself  distinctly  show  and  point  out 
separable  controversy,  name  parties  to  it,  and  state  all  grounds  upon 
which  j)etitioner  relies;  Illinois  Cent.  R.  Co.  v.  Sheegog's  Admr.,  126 
Ky.  267,  103  S.  W.  326,  where  petition  for  removal  did  not  give  United 
States  Circuit  Court  jurisdiction,  that  tribunal  could  not  inquire  into 
its  truthfulness;  Illinois  Cent.  Ry.  Co.  v.  Jones,  118  Ky.  165,  80  S.  W. 
485,  where  removal  petition  shows  removable  controversy,  any -issue  as 
to  truth  of  facts  stated  in  petition  is  determinable  by  Federal  court; 
Thompson  v.  Southern  Ry.  Co.,  130  N.  C.  142,  41  S.  E.  10,  holding 
removal  petition  must  specifically  allege  that  petitioner  is  nonresident 
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of  State  and  not  merely  that  petitioner  is  corporation  created  under  laws 
of  another  State ;  Bors  v.  Preston,  111  U.  S.  255,  28  L.  Ed.  420,  4  Sup. 
Ct.  408,  King  Bridge  Co.  v.  Otoe  Co.,  120  U.  S.  226,  80  L.  Ed.  624,  7 
Sup.  Ct.  552,  and  Adams  v.  Commissioners  of  Republic  County,  23  Fed. 
212,  all  reaffirming  rule;  Mansfield  etc.  Ry.  Co.  v.  Swan,  111  U.  S.  382, 
28  L.  Ed.  464,  4  Sup.  Ct.  511,  and  Continental  Ins,  Co.  v.  Rhoads,  119 
U.  S.  239,  SO  L.  Ed.  380,  7  Sup.  Ct.  193,  holding  jurisdictional  facts 
must  appear  on  record  of  suits  prosecuted  before  Circuit  Courts ;  Lehigh 
Min.  etc.  Co.  v.  Kelly,  160  U.  S.  337,  40  L.  Ed.  448,  16  Sup.  Ct.  311,  hold- 
ing presumption  always  against  jurisdiction  of  Federal  court,  unless 
record  shows  contrary;  Hanford  v.  Davies,  163  U.  S.  279,  41  L.  Ed.  159, 
16  Sup.  Ct.  1053,  holding  jurisdictional  averments  must  be  positive; 
United  States  v.  American  Bell  Tel.  Co.,  29  Fed.  33,  holding  presump- 
tions not  to  be  indulged  in  favor  of  marshal's  return,  to  confer  juris- 
diction over  nonresident;  Simon  v.  House,  46  Fed.  319,  holding  juris- 
dictional facts  essential  to  complaint,  where  jurisdiction  depends  upon 
amount ;  The  Anaces,  87  Fed.  569,  holding  burden  on  libelant  to  estab- 
lish maritime  tort  lien  and  right  to  proceed  in  rem;  Gilbert  v.  York,  111 
N.  Y.  548,  19  N.  E.  270,  holding  averment  that  defendant  is  resident 
of  county  essential  to  give  County  Court's  jurisdiction. 

Supreme  Court  will  notice  question  of  Jurisdiction  presented  by  record, 
but  not  raised  by  parties  below,  or  on  appeal. 

Approved  in  Kansas  City  Southern  R.  Co.  v.  Prunty,  133  Fed.  15,  66 
C.  C.  A.  163,  applying  rule  to  Circuit  Court  of  Appeals;  Mansfield  etc. 
Ry.  Co.  V.  Swan,  111  U.  S.  386,  28  L.  Ed.  465,  4  Sup.  Ct.  513,  Morris  v. 
Gilmer,  129  U.  S.  326,  32  L.  Ed.  694,  9  Sup.  Ct.  292,  and  Chapman  v. 
Barney,  129  U.  S.  681,  32  L.  Ed.  801,  9  Sup.  Ct.  427,  all  ordering  cases 
dismissed  for  want  of  jurisdiction,  appearing  from  record;  Hardin  v. 
Cass  Co.,  42  Fed.  656,  Alexander  v.  Mortgage  Co.,  47  Fed.  134,  and 
United  States  v.  North  Bloomfield  etc.  Min.  Co.,  53  Fed.  626,  all  holding 
Federal  court  must  dismiss  on  own  motion  whenever  want  of  jurisdiction 
appears ;  Central  Trust  Co.  v.  Virginia  etc.  Iron  Co.,  55  Fed.  772,  holding 
requirement  of  diverse  citizenship  cannot  be  waived  by  consent. 

Where  Gircnit  Oourt  Jurisdiction  depends  upon  diverse  citizenship,  sncb 
citizenship  or  facts  constituting  same,  must  be  positively  averred;  hence 
averments  in  removal  petition  that  firm  is  doing  business  in,  or  that  parties 
reside  in,  or. that  party  is  corporation  of,  another  State,  are  insufficient. 

Approved  in  Watson  v.  Bonfils,  116  Fed.  160,  53  C.  C.  A.  535,  reaffirm- 
ing rule;  Eisele  v.  Oddie,  128  Fed.  945,  holding  allegation  by  plaintiff 
of  residence  in  California  and  removal  to  Nevada  temporarily  for 
health,  with  intent  to  return,  establishes  citizenship  if  not  contro- 
verted ;  Phoenix-Buttes  Gold  Min.  Co.  v.  Winstead,  226  Fed.  862,  apply- 
ing rule  where  bill  was  coUusively  brought  in  that  a  citizen  of  California 
had  organized  mining  company  in  Nevada  for  purpose  of  conferring 
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jnrisdiction  on  District  Court;  Vestal  v.  Ducktown  Sulphur  etc.  Iron 
Co.,  210  Fed.  377,  if  diversity  of  citizenship  appeared  in  the  formal 
record,  it  was  not  essential  that  it  be  alleged  in  the.  pleadings ;  McEldow- 
ney  V.  Card,  193  Fed.  482,  there  was  no  averment  as  to  citizenship  of 
plaintiff  at  any  time,  and  none  as  to  citizenship  of  defendant  at  time 
suit  was  brought;  Mayer  v.  Cohrs,  188  Fed.  444,  bill  failed  to  show  citi- 
zenship of  parties  or  amount  in  dispute;  Harding  v.  Standard  Oil  Co.^ 
182  Fed.  426,  "citizenship"  and  *' residence"  are  not  controvertible 
terms  in  Federal  courts;  Newcomb  v,  Burbank,  181  Fed.  336,  336,  337^ 
104  C.  C.  A.  164,  applying  rule  where  complaint  showed  residence  of 
defendant  but  failed  to  allege  either  plaintiff  or  defendant  were  citizens 
of  any  State;  Taylor  v.  Weir,  171  Fed.  638,  640,  96  C.  C.  A.  438,  in  suit 
against  unincorporated  association,  allegation  of  citizenshig  was  insuffi- 
eient  to  confer  jurisdiction;  Yeandle  v.  Pennsylvania  R.  Co.,  169  Fed. 
941,  95  C.  C.  A.  282,  allegations  of  diverse  citizenship  wtire  insufficient' 
to  confer  jurisdiction;  Alexandria  Nat.  Bank  v.  Willis  C.  Bates  Co.^ 
160  Fed.  841,  87  C.  C.  A.  643,  where  title  of  cause  showed  plaintiff  was 
a  national  bank  but  x>etition  contained  no  averment  of  that  fact,  it  was 
fatally  defective;  Dalton  v.  Milwaukee  Mechanics'  Ins.  Co.,  118  Fed. 
879,  holding  insufficient  averment  in  removal  petition  that  defendant  is 
eorporation  and  ''citizen  and  resident"  of  State  named,  unless  record 
otherwise  show  that  it  is  organized  under  laws  of  that  State;  German 
Sav.  etc.  Soc.  v,  Dormitzer,  116  Fed.  472,  53  C.  C.  A.  639,  holding 
diverse  citizenship  authorizing  removal  must  exist  at  time  of  com-. 
fflencement  of  suit  as  well  as  at  time  of  removal  and  most  be  made  to 
appear;  Peacock,  Hunt  &  West  Co.  v.  Williams,  lid  Fed.  916,  holding 
under  South  Carolina  rule  that  whole  pleading  must  be  clearly  frivolo'us 
to  authorize  court  to  render  judgment  on  motion,  answer  in  Federal 
court  containing  positive  denial  under  oath  of  material  allegations  m 
complaint  not  frivolous ;  Illinois  Life  Ins.  Co.  v.  Shenehon,  109  Fed.  675, 
determining  citizenship  of  party  residing  temporarily  in  another  State; 
Fife  V.  Whittell,  102  Fed.  539,  holding  petition  for  removal  on  ground 
of  diverse  citizenship,  which  alleges  diverse  citizenship  and  residence 
of  parties,  but  fails  to  allege  that  defendant  is  nonresident  of  State,  is 
insufficient ;  Green  v.  Heaston,  154  Ind.  129,  56  N.  E.  88,  holding  insuffi- 
cient petition  for  removal  on  ground  of  diverse  citizenship  alleging 
diverse  ''residence"  of  parties  at  time  of  filing  complaint;  O'Connor  v. 
Chicago  etc.  Ry.  Co.,  144  Iowa,  295,  122  N.  W.  949,  petition  for  removal 
must  show  diversity  of  citizenship  existed  both  at  beginning  of  suit 
and  when  petition  was  filed ;  dissenting  ^opinion  in  Coca-Cola  Co.  v. 
Horstman,  212  Fed.  413,  129  C.  C.  A.  112,  majority  holding  diverse 
citizenship  was  sufficiently  alleged ;  Thayer  v.  Life  Assn.,  112  U.  S.  720, 
28  L.  Ed.  866,  5  Sup.  Ct.  357,  and  Shaw  v.  Quincy  Min.  Co.,  145  U.  S.  447, 
36  L.  Ed.  770,  12  Sup.  Ct.  936,  both  following  rule ;  Chapman  v.  Barney, 
129  U.  S.  682,  S2  L.  Ed.  802,  9  Sup.  Ct.  428,  where  allegation  was  that 
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company  is  citizen  of  different  State  from  plaintiff ;  Neel  v.  Pennsylvania 
Co.,  157  U.  S.  154,  S9  L.  Ed.  654,  15  Sup.  Ct.  590,  ordering  cause  re- 
manded where  record  did  not  disclose  of  what  State  plaintiff  was  citizen ; 
Stephenson  v.  The  Francis,  21  Fed.  718,  holding  description  of  party  as 
"of"  certain  State  insuflScient;  Freeman  v.  Butler,  39  Fed.  5,  holding 
removal  petition  failing  to  show  defendant  a  nonresident  insufficient  to 
confer  jurisdiction ;  Tug  River  Coal  etc.  Co.  v.  Brigel,  67  Fed.  627,  628, 
14  C.  C.  A.  577,  holding  allegation  as  to  residence  or  place  of  business 
not  equivalent  to  averment  of  citizenship;  Wrisley  Co.  v.  Rouse  Soap 
Co.,  90  Fed.  6,  32  C.  C.  A.  496,  holding  allegation  that  defendants  are 
inhabitants  of  a  State  insufficient;  Blair  v.  Silver  etc.  Mines,  93  Fed. 
335,  holding  averment  of  residence  not  equivalent  to  one  of  citizenship; 
Hemdon  v.  Aetna  Fire  Ins.  Co.,  107  N.  C.  193,  194,  10  L.  R.  A.  54,  55, 
12  S.  E.  241,  holding  adverse  citizenship  not  presumable  from  averment 
of  residence  in  other  States;  Cummings  v.  Wingo,  31  S.  C.  436,  10  S.  E. 
110,  upholding  requirement  of  security  for  costs  from  nonresident  plain- 
tiffs, and  holding  citizenship  and  residence  distinguishable  terms;  Guar- 
antee Co.  V.  First  Nat.  Bank,  95  Va.  485,  28  S.  E.  911,  holding  petition 
averring  that  petitioner  is  an  alien  corporation,  and  codefendant  a  resi- 
dent of  another  State,  insufficient ;  Sharon  v.  Hill,  10  Sawy.  674,  26  Fed. 
342,  doubting  whether  citizen  of  United  States  is  necessarily  citizen  of 
State  where  he  resides ;  Sharon  v.  Hill,  11  Sawy.  298,  26  Fed.  727,  hold- 
ing neither  mere  intention  nor  residence  without  intention  constitute 
citizenship;  Marks  v.  Marks,  75  Fed.  325,  holding  arrival  in  State  with 
intention  of  making  home  therein,  though  at  no  fixed  place,  establishes 
citizenship;  Wetherby  v.  Stinson,  62  Fed.  177,  10  C.  C.  A.  243,  and  dis- 
senting opinion  in  Hewitt  v.  Story,  64  Fed.  523,  SO  L.  R.  A.  274,  12 
C.  C.  A.  250,  arguendo. 

Miscellaneous.  Cited  in  Kinney  v.  Columbia  Sav.  etc.  Assn.,  191  U.  S. 
83,  48  L.  Ed.  106,  24  Sup.  Ct.  30,  holding  Circuit  Court  may  permit 
amendment  of  removal  petition  before  trial  on  merits  by  addition  of 
specific  averments  of  plaintiff's  citizenship;  Thompson  v.  Stalmann,  131 
Fed.  811,  where  removal  petition  averred  controversy  between  diverse 
citizens  and  amount  exceeded  two  thousand  dollars,  Circuit  Court  to 
which  removal  had  could  permit  amendment  to  petition  to  disclose  citi- 
zenship. 

109  tr.  S.  285>297,  27  I».  Ed.  936,  3  Sup.  Ot.  211,  LOUISIANA  v.  MAYOR 
OF  NEW  ORLEANS. 

Bigbt  to  reimbursement  ftom  city  for  damages  caused  by  mob  is  not 
founded  on  contract,  but  on  statute,  and  may  be  withdrawn  or  limited  at 
pleasure  of  legislature. 

Approved  in  City  of  New  Orleans  v.  Abagnato,  62  Fed.  245,  26 
L.  B.  A.  334,  10  C.  C.  A.  361,  holding  city  not  liable,  in  absence  of  stat' 
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ute,  for  death  at  hands  of  mob;  Pennsylvania  Co.  v.  Chicago,  81  Fed. 
318,  upholdini?  Illinois  statute  compelling  counties  and  cities  to  indem- 
nify against  losses  from  mobs  and  riots. 

Distinguished  in  Ettor  v.  City  of  Tacoma,  228  U.  S.  157,  57  L.  Ed. 
778,  33  Sup.  Ct.  428,  right  of  abutting  property  owners  to  damages  for 
mjury  'to  property  actually  accomplished  before  repeal  of  law  under 
which  street  was  graded  was  a  vested  property  right. 

Municipal  liability  for  injuries  committed  by  mobs.    Note,  88  Am. 
Dec.  267. 

Liability  for  property  destroyed  by  mob.    Note,  24  L.  B.  A.  693, 
595,  601,  602. 

Term  "contract,"  as  used  In  Oonstitiiflon,  signifies  agreement  of  minds, 
for  mutual  consideration,  to  do  or  not  to  do  certain  acts;  hence  Judgment 
T)ased  on  city's  statutory  liability  for  damages  from  mob  is  not  a  contract 
within  clause  prohibiting  State  laws  impairing  contractual  obligations,  and 
laws  reducing  city's  taxing  power,  so  as  to  preclude  payment,  are  not  un- 
consiilutional. 

Approved  in  McFaddin  v.  Evans-Snider-Buel  Co.,  185  U.  S.  514,  46 
L.  Ed.  1019,  22  Sup.  Ct.  761,  holding  attaching  creditors  having  actual 
knowledge  of  existence  of  mortgage  covering  property  attached  before 
suing  out  attachment  acquired  no  property  rights  therein  by  virtue  of 
default  judgment,  of  which  they  were  deprived  without  due  process  by 
act  of  1897,  validating  recorded"  mortgages  in  Indian  Territory  (affirming 
105  Fed.  297,  306,  68  L.  R.  A.  900,  44  C.  C.  A.  494) ;  Brun  v.  Mann,  151 
Fed.  155,  156,  12  L.  R.  A.  (N.  S.)  164,  80  C.  C.  A.  513,  lands  acquired 
under  homestead  and  timber  culture  laws  are  not  exempt  from  liability 
for  wrongs  perpetrated  or  debts  contracted  by  those  who  secure  them; 
City  of  Chicago  v.  Pennsylvania  Co.,  119  Fed.  498,  57  C.  C.  A.  509,  hold- 
ing city  may  be  held  liable  for  injury  to  property  in  consequepce  pf 
mob  or  riot  therein,  where  such  liability  is  imposed  by  statute,  though 
every  effort  made  to  prevent  loss;  De  Ferranti  v.  Lyndmark,  30  App. 
D.  C.  426,  mere  assertion  of  a  right  by  filing  application  for  patent  does 
not  constitute  such  a  contract  as  would  come  properly  within  section  10, 
article  I,  of  the  Constitution;  Ferry  v.  Campbell,  110  Iowa,  300,  81 
N.  W.  608,  holding  judgment  restraining  collection  of  inheritance  tax 
on  ground  of  invalidity  of  inheritance  tax  law,  not  being  a  contract,  may 
be  reversed  where  pending  appeal  retroactive  law  curing  defects  in  prior 
act  was  passed;  Douglass  v.  Loftus,  85  Kan.  724,  Ann.  Gto.  1918A,  378, 
L.  R.  -A.  1915B,  797,  119  Pac.  75,  judgment  for  damages  for  trespass  to 
real  property  was  so  far  contractual  as  to  bring  it  within  protection 
of  Federal  Constitution;  Cassard  v.  Tracy,  52  La.  Ann.  847,  27  South. 
373,  holding  provisions  of  Constitution  of  1898,  establishing  and  con- 
ferring jurisdiction  on  appellate  courts  upon  questions  of  fact,  not  retro- 
spective, so  as  to  require  setting  aside  of  judgments  previously  rendered; 
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Savage  v.  Shaw,  195  Mass.  574,  122  Am.  St.  Eep.  272,  12  Ann.  Oa0.  806, 
81  N.  E.  304,  judgment  against  street  railway  company  in  action  for  tort 
is  not  a  debt  for  which  directors  may  be  made  liable ;  Haynes  v.  Blanch- 
ard,  194  Mass.  247,  120  Am.  St.  Rep.  551,  80  N.  E.  505,  statute  limiting 
time  for  commencement  of  actions  on  contract  does  not  apply  to  actions 
on  judgments;  Wilson  v.  Head,  184  Mass.  519,  69 1^^.  E.  318,  StatS.  1890, 
p.  479,  permitting  recovery  of  money  paid  on  wagering  contracts  did 
not  givenondivestable  right;  Simmons  v.  Mullen,  33  Okl.  188,  122  Pac. 
519,  lands  allotted  under  act  approved  July  1,  1902,  c.  1362,  32  Stat. 
641,  are  not  exempt  from  liability  for  torts  of  allottee  prior  to  allot- 
ment; Love  v.  Cavett,  26  Okl.  184,  109  Pac.  555,  in  replevin  no  implied 
contract  arises  on  express  undertaking  to  return  the  property  or  the 
value;  Shelby  v.  Ziegler,  22  Okl.  812,  98  Pac.  994,  after  receiver's  final 
certificate-  has  been  issued,  homestead  is  not  exempt  as  against  a  judg- 
ment for  tort,  rendered  subsequent  to  such  certificate;  Ettor  v.  City  of 
Tacoma,  57  Wash.  58,  60,  107  Pac.  1063,  upholding  statute  authorizing 
recovery  of  damages  resulting  from  original  grading  of  street,  so  as  to 
take  away  right  of  action  for  damages  pending  when  repealing  law  was 
adopted;  OafiEney  v.  Jones,  44  Wash.  161,  87  Pac.  115,  upholding  validity 
of  Laws  1897,  p.  52,  o.  39,  in  action  to  revive  judgment  entered  after 
statute  went  into  effect;  Gaffney  v.  Jones,  39  Wash.  589,  81  Pac.  1059, 
Laws  1897,  p.  52,  providing  limitation  on  judgments  is  not  void  as 
impairing  obligation  of  contracts  as  applied  to  judgment  in  tort  rendered 
prior  to  its  passage;  Marstiller  v.  Ward," 52  W.  Va.  82,  83,  43.  S.  E.  181, 
holding  when  affidavit  is  filed  of  amount  which  plaintiff  is  entitled  to 
recover  under  Code  1899,  c.  125,  §  46,  in  case  in  which  there  is  office 
judgment  but  no  order  of  inquiry  for  damages,  and  defendant  defaults, 
mandamus  lies  to  compel  court  to  render  judgment  on  affidavit;  Nelson 
V.  St,  Martin 's  Parish,  111  U.  S.  720,  28  L.  Ed.  576,  4  Sup.  Ct.  650, 
holding  court  may  examine  judgment  to  see  whether  it  is  founded  on 
tort  or  contract,  with  view  to  determining  constitutional  rights;  Chase 
V.  Curtis,  113  U.  S.  464,  28  L.  Ed,  1043,  5  Sup.  Ct.  559,  holding  judg- 
ment on  tort  not  a  contract  within  constitutional  prohibition  of  impair- 
ment; Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  293,  32  L.  Ed.  244,  8 
SvLp,  Ct.  1375,  denying  original  jurisdiction  over  action  by  State  upon 
judgment  of  fine  for  violation  of  its  municipal  law ;  Freeland  v.  Williams, 
131  U.  S.  413,  33  L.  Ed.  196,  9  Sup.  Ct.  765,  holding  West  Vii^inia  con- 
stitutional prohibition  of  execution  upon  judgments  founded  on  acts  of 
warfare  during  Rebellion,  not  impairment  of  contract;  Morley  v.  Lake 
Shore  etc.  Ry.  Co.,  146  U.  S.  170,  36  L.  Ed.  927,  13  Sup.  Ct.  57  (see  dis- 
senting opinion  in  146  U.  S.  177,  36  L,  Ed.  932,  13  Sup.  Ct.  60),  and 
O'Brien  v.  Young,  95  N.  Y.  431,  47  Am.  Rep.  66,  holding  judgment  not 
a  contract,  and  act  reducing  interest  rate  applicable  to  existing  judg- 
ments; Hilton  V.  Guyot,  159  Uj  S.  201,  40  L.  Ed.  121,  16  Sup.  Ct.  158, 
holding  foreign  judgment  against  citizen  not  conclusive  of  merits,  where 
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laws  of  country  do  not  recognize  American  judgments;  Smith  v.  Brod- 
erick,  107  Cal.  662,  48  Am.  St.  Rep.  173,  40  Pac.  1036,  holding  claim 
against  city,  although  reduced  to  judgment,  cannot  be  paid  from  revenue 
of  succeeding  year;  Wells  v.  Edmison,  4  Dak.  60,  22  N.  W.  499,  holding 
judgment  not  a  contract,  but  an  ** obligation  of  record";  Ladd  v.  Port- 
land, 32  Or.  276,  67  Am.  St.  Rep.  528,  51  Pac.  665,  holding  charter  pro- 
visions respecting  improvement  of  streets  not  a  contract  between  city 
and  abutting  property  owner  within  amendment;  Sherman  v.  Langham, 
92  Tex.  19,  39  L.  R.  A.  260,  42  S.  W.  962,  holding  judgment  upon  tort  not 
a  contract  within  amendment;  dissenting  opinion  in  Bettman  v.  Cowley, 
19  Wash.  221,  40  L.  R.  A.  821,  63  Pac.  68,  majority  holding  law  limiting 
duration  of  liens  of  existing  judgments  was  impairment  of  contract. 

Distinguished  in  Rio  Grande  County  v.  Burpee,  24  Colo.,  59,  48  Pac. 
539,  and  Grand  County  v.  New  Hampshire  Sav.  Bank,  8  Colo.  App.  45, 
46  Pac.  108,  holding  court,  on  mandamus  to  compel  tax  levy  to  pay 
judgment,  cannot  go  behind  judgment  to  examine  validity  of  claim; 
National  Bank  of  Nashua  v.  Van  Vooris,  6  S.  D.  660,  661,  62  N.  W.  379, 
holding  action  on  money  judgment,  recovered  for  tort  or  on  contract, 
an  '' action  arising  on  contract"  within  statute  providing  for  attach- 
ments; Bettman  v.  Cowley,  19  Wash.  215,  40  L.  R.  A.  819,  53  Pac.  66, 
holding  law  limiting  duration  of  liens  of  existing  judgments  impairment 
of  contract. 

Judgment  as  contract.    Note,  2  Am.  St.  Rep.  414. 

Whether  a  judgment  is  a  contract.    Note,  17  L.  R.  A.  613,  614. 

Constitutionality  of  statute  making  municipality  liable  for  injuries 
caused  by  mobs.    Note,  6  Ann.  Oas.  268. 

Party  is  not  deprived  of  property  in  Judgment  because  at  time  he 
cannot  collect  it;  hence  legislative  limitation  of  city's  taxing  power  to  such 
extent  an  to  preclude  it  from  paying  Judgment  against  it  is  not  deprivation 
of  property,  within  meaning  of  Fourteenth  Amendment. 

Approved  in  Evans-Snider-Buel  Co.  v.  McFadden,  106  Fed.  301,  58 
L.  B.  A.  900,  44  C.  C.  A.  494,  holding  attaching  creditors  having  actual 
knowledge  of  existence  of  mortgage  covering  property  attached  before 
suing  out  attachment  acquired  no  property  rights  therein  by  virtue  of 
default  judgment,  of  which  they  were  deprived  without  due  process 
by  act  of  1897,  validating  recorded  mortgages  in  Indian  Territory 
(affirmed  in  186  U.  S.  605,  46  L.  Ed.  1012,  22  Sup.  Ct.  758) ;  Moss  v. 
Smith,  171  Cal.  790,  166  Pac.  96,  legislature  could,  by  repeal  of  statute, 
destroy  right  of  action  against  directors  creating  an  excessive  debt; 
Willcox  V.  Edwards,  162  Cal.  466,  Ann.  Cm.  1913G,  1392,  123  Pac.  280, 
when  remedy  provided  by  statute  is  lost  by  amendment  in  certain  cases, 
nothing  further  of  benefit  remains;  Healey  v.  Myers,  76  Kan.  731,  746, 
17  L.  R.  A,  (N.  S.)  779,  93  Pac.  171,  176,  holder  of  judgment  rendered 
against  corporation  in  tort,  on  which  execution  was  returned  unsatisfied 
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before  repeal  of  act  providing  for  enforcement  of  stockholder's  liability, 
was  entitled  to  such  remedy  notwithstanding  repeal;  Livingston  v.  Liv- 
ingston, 173  N.  Y.  382,  388,  93  Am.  St.  Rep.  603,  606,  66  N.  E.  125, 127, 
holding  judgment  for  alimony  as  vested  interest  is  property  of  which 
legislature  cannot  divest  plaintiff  by  subsequent  statute  authorizing 
courts  to  annul  or  modify  such  judgments  on  application  of  either  party ; 
Parsons  v.  Fort  Worth,  26  Tex.  Civ.  275,  63  S.  W.  890,  holding  where 
city  charter  provided  that  before  city  should  be  liable  for  damages  cer- 
tain written  notice  should  be  given,  averment  and  proof  of  such  notice 
is  condition  precedent  to  recovery;  Welch  Water  etc.  Co.  v.  Town  of 
Welch,  64  W.  Va.  376,  62  S.  E.  498,  where  town  made  contract  to 
furnish  light  and  water  under  statute  giving  it  power  to  tax  up  to  a 
certajn  rate,  later  retroactive  statute  limiting  power  to  tax  was  void 
as  to  such  prior  contract;  Day  v.  Madden,  9  Colo.  App.  469,  48  Pac.  1055, 
holding  repeal  of  law  allowing  attachment  in  actions  on  overdue  notes 
not  violative  of  amendment;  Sherman  v.  Langham,  92  Tex.  19,  39 
L.  R.  A.  260,  42  S.  W.  962,  where  taxing  power  was  taken  from  city 
pending  appeal  from  decree  ordering  tax  levy  to  pay  judgment ;  Bettman 
V.  Cowley,  19  Wash.  210,  40  L.  R.  A.  818,  53  Pac.  54  (see  dissenting 
opinion  in  19  Wash.  224),  holding  act  limiting  duration  of  judgment 
liens  unconstitutional  as  to  existing  judgments;  dissenting  opinion  in 
Freeland  v.  Williams,  131  U.  S.  422,  33  L.  Ed.  200,  9  Sup.  Ct.  769, 
majority  holding  West  Virginia  constitutional  prohibition  of  execution 
upon  judgments  founded  on  acts  of  warfare  during  Rebellion  not  an 
impairment  of  contract;  dissenting  opinion  in  Grand  County  v.  People, 
16  Colo.  App.  246,  64  Pac.  686,  arguendo. 

Distinguished  in  Mobile  v.  Watson,  116  U.  S.  305,  29  L.  Ed.  626,  6 
Sup.  Ct.  405,  holding  remedies  for  enforcement,  existing  when  munici- 
pal contract  was  made,  cannot  be  impaired  by  withdrawal  of  taxing 
power. 

What  is  due  process  of  law.    Note,  20  Am.  St.  Rep.  550. 

Essential  nature  of  a  cause  of  action  is  not  changed  by  recovering 
judgment  on  it. 

Approved  in  Brown  v.  Fletcher,  182  Fed.  977,  105  C.  C.  A.  425,  a 
person  is  not  estopped  from  pursuing  a  remedy  he  is  entitled  to  by  fact 
that  he  pursued  a  wrong  remedy;  Statcj,  of  Arkansas  v.  Brown,  9 
Mackey  (D.  C),  297,  in  action  upon  a  judgment  in  another  State,  court 
may  go  behind  the  judgment  to  ascertain  if  it  is  authorized  to  enforce 
it  in  such  other  State. 

Action  in  one  State  to  enforce  cause  of  action  created  by  statute 
of  another  State.    Note,  14  Am.  St.  Rep.  351,  352. 

Foreign  judgnoents.    Note,  94  Am.  St.  Rep.  545. 
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109  U.  S.  297-329,  27  I..  Ed.  940,  3  Sap.  Ct.  245,  WAI.8H  ▼.  PBESTOK. 
Not  cited. 

109  U.  S.  829-336,  27  L.  Ed.  952,  3  Sap.  Ot.  188,  DUBUQUE  ETC.  B.  B.  CO. 
V.  DES  MOINES  B.  B.  CO. 

Iiand  grant  to  Iowa,  for  Improvement  of  Des  Moines  Biver,  under  act 
of  AngUBt  8,  1846,  did  not  extend  above  Bacoon  Fork. 

Approved  in  Northern  Pac.  R.  R.  Co.  v.  St.  Paul  etc.  Ry.  Co.,  26  Fed. 
661,  following  rule. 

Odd-numbered  sections  of  land,  within  five  miles  of  Des  Moines  Blver, 
on  ea^  side,  above  Bacoon  Fork,  and  below  east  branch,  to  wblcb  Indian 
title  had  been  extinguished,  were  so  fax  reserved  for  aiding  improvement 
of  Des  Moines  as  not  to  pass  under  act  of  1856,  granting  railroad  aid 
lands  to  Iowa. 

Approved  in  Alberger  v.  Eangsbury,  6  Cal.  App.  99,  91  Pac.  676, 
construing  Rev.  Stats.  U.  S.,  §  2275,  in  application  for  mandamus  to 
compel  surveyor-general  to  file  application  for  purchase  of  school  lands ; 
Denny  v.  Dodson,  13  Sawy.  85,  32  Fed.  910,  holding  law  withdraws  odd 
sections  from  pre-emption  on  fixing  route  of  railroad  and  filing  way 
thereof;  Wisconsin  Cent.  R.  Co.  v.  Forsythe,  43  Fpd.  885,  holding 
lands  so  reserved  were  *' reserved  to  United  States";  dissenting  opinion 
in  United  States  v.  Midwest  Oil  Co.,  236  U.  S.  497,  500,  59  L.  Ed.  690, 
692,  35  Sup.  Ct.  309,  majority  upholding  power  of  President  to  order  oil 
lands  withdrawn  from  entry  or  location  by  private  parties;  dissenting 
opinion  in  Hewitt  v.  Schultz,  180  U.  S.  159,  45  L.  Ed.  478,  21  Sup.  Ct. 
316,  majority  upholding  construction  given  by  land  department  to  North- 
em  Pacific  Grant  Act  of  1864,  that  department  was  not  authorized  to 
withdraw  lands  within  indemnity  limits  upon  mere  receipt  and  approval 
of  map  of  definite  location. 

Act  of  July  12,  1862,  transferred  title  to  odd-numbered  sections  within 
five  miles  of  Des  Moines  Biver,  from  United  States  to  Iowa,  for  use  of 
latter's  grantees  under  river  grant. 

Approved  in  Bullard  v.  Des  Moines  etc.  R.  R.  Co.,  122  U.  S.  176,  SO 
L.  Ed.  1126,  7  Sup.  Ct.  1153,  and  United  States  v.  Des  Moines  Nav.  etc. 
Co.,  142  U.  S.  535,  85  L.  Ed.  1105,  12  Sup.  Ct.  314,  both  holding  title 
of  appellee,  under  said  grant,  good  against  United  States,  as  grant  in 
praesenti;  United  States  v.  Missouri  etc.  Ry.  Co.,  141  U.  S.  369,  35  L.  Ed. 
769,  12  Sup.  Ct.  17,  construing  act  of  July  26,  1866,  granting  lands  to 
Kansas  for  railroad  construction. 

109  IT.  S.  336-340,  27  L.  Ed.  954,  3  Sup.   Ot.   202,   EEYES  ▼.  UinTED 

STATES. 

President  may  supersede  or  remove  army  officer  by  appointing  another 
in  his  place  by  and  witb  advice  and  conseoit  of  Senate,  section  1229,  Bevw 
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Stats.,  prohibiting  dismiseal  in  time  of  peace,  except  upon  sentence  of  court- 
martial,  being  inapplicable  to  such  cases. 

Approved  in  McCIaughry  v.  Deming,  186  U.  S.  65,  46  L.  Ed.  1056,  22 
Sup.  Ct.  792,  holding  court-martial  composed  entirely  of  reg^ilar  army 
officers  cannot  try  member  of  volunteer  army;  Quackenbush  v.  United 
States,  177  U.  S.  25,  44  L.  Ed.  656,  20  Sup.  Ct.  532,  holding  reappoint- 
ment of  dismissed  naval  commander,  under  act  of  189|7,  precludes  claim 
to  waiting  orders,  pay,  or  pay  as  retired  officer  for  any  time  preceding 
date  of  reappointment;  State  v.  Peake,  18  N.  D.  109,  120  N.  W.  50, 
construing  section  192  of  the  Constitution  as  prohibiting  only  the  re- 
moval of  officers  by  any  power  outside  the  appointing  power;  United 
States  V.  Carson,  114  U.  S.  621,  29  L.  Ed.  254,  5  Sup.  Ct.  1159,  holding 
officer  dismissed  by  President  cannot  be  restored  merely  by  subsequent 
revocation  of  order;  Mullan  v.  United  States,  140  U.  S.  246,  85  L.  Ed. 
491, 11  Sup.  Ct.  790,  reaffirming  rule;  Winslow  v.  Morton,  118  N.  C.  490, 
24  S.  E.  418,  holding  Governor,  as  head  of  militia,  may  dismiss  officer. 

Sentence  of  court-martial  having  Jurisdiction  of  person  and  charges  is 
Talid  as  against  collateral  attack,  notwithstanding  irregularities  or  errors 
in  proceedings,  e.  g.,  fact  that  one  of  its  members  acted  as  judge,  prose- 
cutor and  witness. 

Approved  in  Smith  v.  Whitney,  116  U.  S.  177,  29  L.  Ed.  604,  6  Sup. 
Ct.  575,  holding  prohibition  does  not  lie  to  Secretary  of  Navy,  con- 
vening court-martial;  United  States  v.  Pletcher,  148  U.  S.  92,  87  L.  Ed. 
380,  13  Sup.  Ct.  555,  holding  proceedings  of  court-martial  not  collat- 
erally attackable ;  Swaim  v.  United  States,  165  U.  S.  555,  41  L.  Ed.  828, 
17  Sup.  Ct.  449,  where  discharged  officer  sued  for  pay. 

Review  of  proceeding  of  courts-martial  by  civil  courts.    Note,  17 
Ann.  Gas.  446. 

109  n.  S.  341-366,  27  L.  Ed.  956,  3  Sup.  Cft.  252,  BEBKABD'S  TOWNBBIT 
V.  STEBBIN8. 

Where  seal  of  party,  required  to  render  instnunent  valid  and  effectual 
at  law,  has  been  omitted  by  accident  ^r  mistake,  equity,  in  order  to  carry 
out  his  intention,  will,  at  suit  of  those  entitled  to  benefit  of  ixistrument, 
adjudge  it  valid,  as  if  sealed,  and  will  grant  relief  by  compelling  seal  to 
be  affixed,  or  by  restraining  setting  up  want  thereof,  to  defeat  recovery 
at  law;  e.  g.,  where  townslilp  bonds,  in  hands  of  innocent  purchaser,  had 
been  regularly  issued,  but  with  seals  accidentally  omitted. 

Approved  in  City  of  Defiance  v.  Schmidt,  123  Fed.  4,  59  C.  C.  A.  159, 
holding  where  bonds  required  to  be  sealed  by  corporate  seal  were  by 
mistake  sealed  with  another  seal,  bona  fide  holder  entitled  to  equitable 
relief  requiring  affixing  of  proper  seal  or  enjoining  city  from  setting 
up  its  absence  as  defense;  D'Esterre  v.  New  York,  104  Fed.  609,  44 
C.  C.  A.  613,  holding  departure  from  provisions  of  statute  authorizing 
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issnance  of  negotiable  municipal  bonds,  in  omitting  date  and  name  .of 
payee  or  in  failing  to  state  place  of  registration  in  bonds  issued  there- 
under, does  not  render  bonds  invalid ;  Bronk  v.  Standard  Mfg.  Co.,  141 
Mich.  685, 105  N.  W.  35,  though  charter  provided  that  no  city  real  prop- 
erty should  be  disposed  of  unless  by  ordinance  or  resolution  of  council, 
lease  executed  pursuant  to  resolution  reformed;  Cowdrey  v.  Cowdrey, 
71  N.  J.  Eq.  362,  64  Atl.  102,  upholding  validity  of  unsealed  instrument 
by  husband  conveying  house  and  lot  to  wife  in  pursuance  of  antenuptial 
promise ;  Fisher  v.  Owens,  132  N.  C.  689,  44  S.  E.  370,  holding  in  eject- 
ment sheriff  will  not  be  allowed  to  affix  his  seal  to  deed  where  he  has 
omitted  by  mistake,  unless  such  equity  set  up  in  complaint;  New  Provi- 
dence V.  Halsey,  17  U.  S.  338,  339,  29  L.  Ed.  904,  906,  6^Sup.  Ct.  766, 
766,  and  Bernard's  Township  v.  Morrison,  133  U.  S.  627,  33  L.  Ed.  729, 
10  Sup.  Ct.  335,  involving  validity  of  same  bonds;  Henkleman  v.  Peter- 
son,  154  111.  423,  426,  40  N.  E.  360,  361,  correcting  omission  of  seal 
on  contract  purporting  to  be  sealed  instrument ;  Gaylord  v.  Pelland,  169 
Mass.  359,  47  N.  E.  1019,  holding  equity  will  grant  relief  from  acci- 
dental omission  of  seal  on  mortgage;  Scofield  v.  Quinn,  64  Minn.  13, 
55  N.  W.  746,  holding  equity  will  give  •effect  to  intention  of*  parties, 
and  enforce  unsealed  instrument  qualifying  deed;  Conover  v.  Brown, 
49  N.  J.  Eq.  175,  23  Atl.  613,  holding  consideration  of  love  and  parental 
duty  sufficient  to  authorize  equity  to  supply  seal  omitted  on  promissory 
note;  Town  of  Solon  v.  Williamsburgh  Sav*  Bank,  114  N.  Y.  134,  21 
N.  E.  170,  where  commissioners  had  written  **h.  S."  instead  of  affixing 
seals  to  municipal  bonds;  Trustees  v.  Bryson,  34  S.  C.  416,  13  S.  E.  626, 
holding  equity  will  uphold  paper  intended  for  deed,  but  with  seal  unin- 
tentionally omitted. 

Corporate  seal.    Note,  60  Am.  St  B^.  153. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  61  Am. 
St.  B^.  863. 

Reformation  of  contracts.    Note,  66  Am.  St  Bep.  620. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  677. 

Relief  from  mistake  of  law  as  to  effect  of  instrument.    Note,  28 
L.  B.  A.  (K.  S.)  840. 

Mere  fact  that  irarcbaseis,  at  time  of  pardiase,  did  not  observe  omis- 
tlon  of  seals  upon  securities  having  In  all  other  respects  the  appeavance 
of  nmnicipal  bonds  Is  not  such  negligence  as  will  prevent  their  applying 
to  e^ioity  to  restrain  setting  up  of  lack  of  seals  as  defense  to  action  on 
bonds. 

Approved  in  New  Providence  v.  Halsey,  117  U.  S.  337,  29  L.  Ed.  904, 
6  Sup.  Ct.  765,  involving  same  bonds. 

Since  act  of  1876,  Circuit  Court  cannot  entertain  actions  at  law  upon 
municipal  bonds,  payable  to  bearer,  or  suits  in  equity  to  assert  equitable 
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Tights  thefennder,  where  real  owners  hare  transferred  bonds  for  sole  pur- 
pose of  securing  Federal  jurisdiction. 

Approved  in  Woodside  v.  Beckham,  216  U.  S.  121,  54  L.  Ed.  410,  30 
Sup.  Ct.  367,  court  had  no  jurisdiction  of  action  on  claims  assigned  for 
collection  where  assignee's  own  claim  did  not  exceed  two  thousand  dol- 
lars; Defiance  Water  Co.  v.  Defiance,  191  U.  S.  194,  48  L.  E<L  145,  24 
Sup.  Ct.  Rep.  63,  holding  fact  that  city  council  has  passed  resolution 
providing  for  payment  of  pending  bill  of  water  company  claiming  fran- 
chise,, with  saving  clause,  against  city  being  estopped  from  denying 
existence  of  contract  right  does  not  give  Circuit  Court  jurisdiction  to 
enjoin  payment  of  water  fund  money  to  other  creditors,  on  ground  of 
impairment  of  contract;  Waite  v.  Santa  Cruz,  184  U.  S.  326,  46  L.  Ed. 
567,  22  Sup.  Ct.  336,  holding  suit  by  transferee  of  bonds  not  within 
Circuit  Court's  jurisdiction,  under  Act  of  1875,  c.  137,  if  transfers 
made  to  him  for  collection  merely,  and  if  necessary  jurisdictional  amount 
b  made-  up  .by  writing  bonds  of  owners  who  separately  had  less  than 
jurisdictional  amount ;  Stephens  v.  Smartt,  172  Fed.  477,  where  Supreme 
Court  of  State  had  determined  property  interests  in  church  controversy, 
nonresident  member  could  not  invoke  Federal  jurisdiction;  Woodside 
yc  Vasey,  142  Fed.  619,  denying  jurisdiction  over  suit  against  directors  of 
(Corporation  to  enforce  claimis  against  corporation  which  were  assigned 
to  plaintiff,  and  none  of  claims  is  within  jurisdictional  amount;  Farm- 
ington  V.  Pillsbu^,  114  U.  S.  146,  29  L.  Ed.  117,  5  Sup.  Ct.  811,  ordering 
dismissal  where  plaintiff,  without  real  interest  in  subject  matter,  allowed 
use  of  his  name  to  confer  jurisdiction;  Shreveport  v.  Cole,  129  U.  S. 
44,  82  L.  Ed.  592,  9  Sup.  Ct.  213,  where  suit  attempted  to  evade  dis- 
counts between  suits  between  co-citizens  and  citizens  of  different  States ; 
Anderson  v.  Watt,  138  U.  S.  701,  34  L.  Ed.  1081,  11  Sup.  Ct.  451, 
ordering  dismissal  of  suit  against  married  woman  in  another  State, 
whose  husband  resided  in  plaintiff's  State;  Schulenberg  etc.  Lumber  Co. 
V.  Town  of  Hayward,  20  Fed.  424,  holding  Federal  court  cannot  gain 
jurisdiction  by  joinder  of  several  claims,  each  insufficient  to  confer  juris- 
diction ;  Hardin  v.  Cass  Co.,  42  Fed.  656,  holding  court  will  dismiss  at 
Whatever  stage  of  proceedings  it  observes  that  matter  in  litigation  is 
not  within  its  jurisdiction;  Industrial  etc.  Min.  Co.  v.  Electrical  Supply 
Co.,  58  Fed.  739,  743,  7  C.  C.  A.  471,  disraissinj::  action  brought  by  pro- 
,ourcment  of  one  defendant  to  enable  him  to  file  cross-bills  against  co- 
defendants,  evading  State  courts. 

Distinguished  in  Hay  v.  Alexandria  etc.  R.  R.  Co.,  20  Fed.  26,  uphold- 
ing jurisdiction  over  causes  of  action  assigned  to  noncitizen,  but  not 
for  sole  purpose  of  evading  State  courts. 

Jurisdiction  of  Federal  Circuit  Court  as  affected  by  amount  in 
controversy  in  cases  of  joint  parties  plaintiff  or  defendant.  Note^ 
5  Ann.  Oas.  491. 
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Miscellaneous.    Cited  in  Close  v.  FarAers'  Loan  etc.  Co.,  195  N.  Y. 
101,  87  N.  E.  1008,  bond  of  testamentary  trustee  protected  all  persons 

who  had  the  right  under  the  will  to  call  on  trustee  to  account. 

\ 

109  JJ.  8.  357-^1,  27  I..  Ed.  962,  3  Snp.  Ct.  221,  WABNSE  v.  CONKECTI*' 
CUT  MUT.  LIFE  INS.  CO. 

Bole  that  surety's  contract  must  be  construed  strictly  means  that 
obligation  is  not  to  be  extended  to  any  other  subject,  person  or  period  of 
time,  and  does  not  apply  to  matters  collateral  or  incidental,  or  arising  in 
its  ezecntion,  which  are  to  be  governed  by  ordinary  rules  of  contract. 

Approved  in  Keatun  f,  Boughton,  83  Mo.  App.  165,  applying  prin- 
ciple to  appeal  bond. 

Where  will  devised  property^  to  husband  for  life,  but  empowered  him  to 
encumber  it  or  to  renew  encumbrances  thereon,  same  to  be  vaUd  fui  though 
he  held  estate  in  fee,  extension  of  debt  and  mortgage  by  instrument  not 
referring  to  will,  or  power  conferred  thereby,  is  a  valid  execution  of  the 
power. 

Approved  in  Holden  v.  Circleville  Light  &  Power  Co.,  216  Fed.  498, 
Ann.  Cafl.  1916D,  443,  132  C.  C.  A.  550,  where  grantors  had  no  title  to 
property  excepting  by  virtue  of  will, ,  deed  was  presumed  to  have  been 
made  in  reliance  on  power  in  will ;  Daniel  v.  Felt,  100  Fed.  729,  holding 
where  deed  conveys  to  married  woman  in  trust  for  benefit  of  herself, 
children  and  husband,  with  power  to  sell,  subsequent  joint  conveyance 
by  husband  and  wife,  without  reference  to  power  in  former  deed  to  con- 
vey children's  interest,  do  not  pass  children's  interest;  O'Brien  v.  Flint, 
74  Conn.  506,  61  Atl.  548,  holding  deed  to  wife  for  life  with  remainder 
to  son  with  power  to  sell  for  support  of  herself  and  son  does  not  give 
power  to  mortgage  to  raise  funds  for  support  of  wife  and  son;  Middle- 
ton  V.  Parke,  3  App.  D.  C.  163,  upholding  guardian 's  deed  to  secure  loan 
by  pledge  of  ward's  estate,  notwithstanding  minor  objections;  Lawless 
V.  Kerns,  242  Mo.  397,  146  S.  W.  1171,  deed  executed  in  pursuance  of 
power  giving  mother  right  to  determine  estate  that  should. go  to  daughter 
on  marriage  deprived  daughter  of  ahy  further  claim  on  estate ;  Willier  v. 
Cummings,  91  Neb.  673,  Ann.  Cas.  1913D,  287,  136  N.  W.  560,  uphold- 
ing deed  of  executor  conveying  land  as  authorized  by  will,  where  no 
reference  was  made  in  the  proceedings  to  power  of  sale  in  will;  Kirk- 
man  V.  Wadsworth,  137  N.  C.  458,  49  S.  E.  964,  where  trustee  having 
power  to  sell  land  i^  fee  by  written  direction  of  cestui  que  trust  for 
life  joins  with  her  in  conveyance  for  valuable  consideration,  it  is  valid 
execution  of  power,  though  no  written  direction  given;  Lee  v.  Simpson, 
134  U.  S.  590,  38  L.  Ed.  1046,  10  Sup.  Ct.  637,  holding  instrument  an 
execution  of  power,  where  otherwise  it  would  be  ineffectual;  Lee  v. 
Simpson,  39  Fed.  241,  construing  testamentary  disposition  under  power 
in  will;  Smith  ir,  Mclntire,  83  Fed.  462,  holding  power  conferred  by 
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will  sufficiently  executed  by  deed  not  referring  thereto;  Smith  v.  Mc- 
Intire,  95  Fed.  592,  37  C.  C.  A.  177,  and  Lanigan  v.  Sweany,  53  Ark, 
190,  13  S.  W.  741,  construing  deeds  purporting  to  convey  fee,  without 
reference  to  power,  as  executed  thereunder;  Ladd  v.  Chase,  155  Mass. 
422,  29  N.  E.  639,  holding  intention  to  execute  power  may  be  inferred 
from  surrounding  circumstances;  Babcock  v.  Collins,  60  Minn.  81,  51 
Am.  St.  Rep.  509,  61  N.  W.  1023,  holding  signature,  ''A.,  executor," 
sufficiently  indicates  grantor's  capacity;  Lindley  v.  O'Reilly,  50  N.  J.  L. 
650,  7  Am.  St.  Rep.  814,  1  L.  R.  A.  85,  15  Atl.  386,  holding  intent  to 
execute  power  must  appear,  if  only  inf erentially,  on  face  of  deed  exe- 
cuted thereunder;  Walke  v.  Moore,  95  Va.  737,  30  S.  E.  376,  holding 
execution  of  power,  a  matter  of  intention,  not  necessarily  expressed  in 
instrument  of  execution. 

Distinguished  in  Batchelor  v.  Bilreton,  112  U.  S.  404,  28  L.  Ed.  751, 
5  Sup.  Ct.  184,  where  no  intention  to  execute  power  appeared  in  deed. 

Execution  by  will,  of  power  of  appointment.    Note,  64  L.  R.  A.  850. 

Power  to  life  tenant  to  encumber  estate  ''by  way  of  mortgage,  or  trust 
deed,  or  otherwise,  and  renew  the  same,"  Is  broad  enough  to  Include  re- 
newal and  extension  of  an  existing  encumbrance. 

Approved  in  Orr  v.  Rode,  101  Mo.  396,  13  S.  W.  1067,  holding  power 
to  sell  includes  power  to  mortgage. 

Necessity  that  instrument  given  in  execution  of  power  should  eon- 
tain  reference  to  power.    Note,  Ann.  Caa.  1913D,  289. 

109  U.  S.  371-381,  27  L.  Ed.  966,  8  Sup.  Ot.  263,  FLASH  v.  CONK. 
Penal  laws  of  one  State  can  have  no  operation  in  another. 
Approved  in  McLoughlin  v.  Raphael  Tuck  &  Sons  Co.,  191  U.  S.  270, 
48  L.  Ed.  179,  24  Sup.  Ct.  105  (afiirming  115  Fed.  87,  53  C.  C.  A. 
508),  holding  one  selling  imported  books  which  had  at  his  request  been 
impressed  with  false  copyright  notice  in  foreign  country,  not  liable  to 
penalty  provided  by  Rev.  Stats.,  §4963,  and  its  amendment  of  1897; 
In  re  Remington  Automobile  &  Motor  Co.,  119  Fed.  444,  refusing  to 
enjoin  prosecution  of  claims  against  corporation  to  judgment,  after  pro- 
ceedings in  bankruptcy,  but  before  adjudication,  by  creditors  of  insol- 
vent New  Jersey  corporation  who  claim  to  have  causes  of  action  by 
virtue  of  New  Jersey  law,  which  if  insolvency  had  not  intervened  could 
only  have  been  enforced  by  creditor's  bill;  Jackson  v.  Cliiford,  5  App. 
D.  C.  322,  sections  566  and  567,  Rev.  Stats.,  requiring  insurance  com- 
panies to  publish  report  of  assets  and  liabilities  and  making  trustees 
liable  for  corporate  debts  on  failure  to  do  so,  are  penal  in  their  nature; 
Pulsifer  v.  Greene,  96  Me.  446,  52  Atl.  923,  holding  Kansas  law  imposing 
double  liability  on  stockholders  may  be  enforced  against  resident  stock- 
holder by   creditor  who  has   obtained   judgment   against   corporation 
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in  Kansas;  Jones  v.  Fidelity  Loan  etc.  Co.,  7  S.  D.  132,  63  N.  W.  556, 
holding  refusal  of  mortgagee  in  another  State  to  execute  discharge 
does  not  subject  him  to  penalty  under  State  law. 

Liability  of  Indiyidnal  stockholders  for  corporation  debts,  created  by 
New  York  statute,  Is  contractual,  and  not  in  nature  of  penalty;  hence  it  is 
enforceable  in  action  ex  contractu  against  stockholders  in  another  State. 

Approved  in  Thomas  v.  Matthiessen,  232  U.  S.  236,  58  L.  Ed.  584,  34 
Sup.  Ct.  312,  nonresident  stockholder  of  foreign  corporation  doing  busi- 
ness in  California  is  liable  for  debt  of  corporation;  Corry  v.  Baltimore, 
196  U.  S.  477,  49  L.  Ed.  562,  25  Sup.  Ct.  297,  upholding  Md.  Code  Pub. 
Gen^  Laws,  art.  81,  imposing  personal  liability  on  stockholders  for  taxes 
on  stock,  as  applied  to  nonresident  stockholders;  Whitman  v.  Oxford 
Nat.  Bank,  176  U.  S.  564,  44  L.  Ed.  591,  20  Sup.  Ct.  479,  holding  action 
to  enforce  liability  of  stockholder  xmder  State  Constitution  and  laws 
which  make  him  liable  to  additional  amount  equal  to  his  stock  can  be 
maintained  in  any  court  of  competent  jurisdiction ;  Mattison  v.  Dent,  176 
it.  S.  526,  528,  44  L.  Ed.  574,  575,  20  Sup.  Ct  421,  holding  widow  and 
heirs  of  national  bank  shareholder  to  whom  probate  court  allots  shares 
in  indi vision,  but  who  let  stock  stand  in  decedent's  name,  are  liable 
to  assessments  on  bank's  subsequent  insolvency;  Knickerbocker  Trust 
Co.  V.  Myers,  133  Fed.  767,  holding  void  Act  of  Maryland  of  1904,  p.  579, 
taking  aw&y  right  of  individual  creditor  to  enforce  stockholder's  lia- 
bility and  substituting  therefor  suit  in  equity  for  benefit  of  all  credr 
itors;  Kirtley  v.  Holmes,  107  Fed.  6,  52  L.  R.  A.  738,,  46  C.  C.  A.  102, 
applying  principle  in  enforcing  stockholder's  liability  created  by  Con- 
stitution and  laws  of  Ohio;  Heinberg  Bros.  v.  Thompson,  47  Fla.  165, 
37  South.  72,  affidavits  made  before  but  filed  after  issuance  of  corpora- 
tion's charter  that  ten  per  cent  of  capital  subscribed  and  paid  do  not 
relieve  stockholder's  liability;  Achenbaeh  v.  Pomeroy  Coal  Co.,  2  Kan. 
App.  359,  42  Pac.  735,  summary  proceeding  by  executor  to  enforce  lia- 
bility of  deceased  stockholder  in  insolvent  corporation — cannot  be  em- 
ployed against  his  estate  in  course  of  probate;  Williams'  Exr.  v.  Cham- 
berlain, 123  Ky.  161,  94  S.  W.  32,  liability  of  stockholder  to  creditor 
for  balance  due  on  his  subscription  rests  in  contract  and  may  be  en- 
forced in  any  State  where  jurisdiction  of  stockholder  can  be  obtained; 
American  Spirits  Mfg.  Co.  v.  Eldridge,  209  Mass.  597,  95  N.  E.  944,  in 
suit  to  enforce  a  stockholder's  liability  under  statute  of  another  State, 
his  statutory  liability  may  be  enforced  by  any  appropriate  procedure 
of  State  of  his  domicile ;  Putnam  v.  Misochi,  189  Mass.  423,  109  Am.  St. 
Rep.  648,  75  N.  E.  957,  where  stockholder  in  Maine  corporation  was 
there  made  to  pay  judgment  against  it  under  Maine  statute,  he  could 
sue  other  stockholders  in  Massachusetts  for  contribution;  Howarth  v. 
Lombard,  175  Mass.  575,  56  N.  E.  890,  holding  Hill's  Wash.  Code,  §  1511, 
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providing  that  bank  stockholders  shall  be  liable  to  creditors  to  amount 
of  par  value  of  stock  in  addition  to  amount  invested  in  such  stock,  is 
enforceable  against  resident  of  State  who  is  stockholder  in  insolvent 
Washington  bank ;  Kulp  v.  Fleming,  65  Ohio  St.  340,  62  N.  E.  338,  en- 
forcing Kansas  Constitution  and  laws  prescribing  stockholder's  lia- 
bility; Ross  V.  Kansas  City  etc.  Ry.  Co.,  34  Tex.  Civ.  587,  79  S.  W.  627, 
fact  that  railroad  sued  under  statute  of  foreign  State  prescribing  limi- 
tation for  enforcement  of  remedy  given  thereby  was  incorporated  in 
State  other  than  that  of  statute  is  immaterial;  Swing  v.  Taylor,  68 
W.  Va.  626,  70  S.  E.  375,  liability  of  policy-holder  in  mutual  assessment 
insurance  company  is  similar  in  nature  to  contract  subscribing  to  stock 
of  ordinary  stock  issuing  corporations;  Richmond  v.  Irons,  121  U.  S. 
66,  30  L.  Ed.  874,  7  Sup.  Ct.  801,  holding  statutory  liability  of  national 
bank  shareholders  survives  against  his  representatives;  Huntington  v. 
Attrill,  146  U.  S.  680,  36  L.  Ed.  1132,  13  Sup.  Ct.  232,  holding  statute 
making  officers  recording  false  statements  liable  for  corporation  debts 
not  a  penal  law;  Wechselberg  v.  Flour  City  Nat.  Bank,  64  Fed.  96,  26 
L.  B.  A.  476,  12  C.  C.  A.  56,  holding  liability  of  stockholders  based  on 
contract;  Rhodes  v.  United  States  Nat.  Bank,  66  Fed.  518,  34  L.  B.  A. 
746,  747, 13  C.  C.  A.  612,  Mc Vicar  v.  Jones,  70  Fed.  756,  and  Whitman  v. 
National  Bank,  83  Fed.  294,  28  C.  C.  A.  404  (affirming  76  Fed.  698), 
all  holding  action  to  charge  stockholders,  under  Kansas  statute,  may  be 
brought  in  Federal  court  in  another  State;  Auer  v.  Lombard,  72  Fed. 
210,  19  C.  C.  A.  72,  holding  action  against  stockholders,  under  Colorado 
statute,  is  transitory;  Dexter  v.  Edmands,  89  Fed.  468,  and  Western 
Nat.  Bank  v.  Reckless,  96  Fed.  73,  both  holding  action  to  enforce  stock- 
holder's liability  contractual  and  transitory;  Hale  v.  Hardon,  95  Fed. 
769,  37  C.  C.  A.  240,  holding  nonresident  stockholders  bound  by  ad- 
judication of  indebtedness  against  corporation;  Ferguson  v.  Sherman, 
116  Cal.  175,  87  L.  B.  A.  624,  47  Pac.  1024,  Hancock  Nat.  Bank  v.  Ellis, 
172  Mass.  44,  70  Am.  St.  Bep.  237,  42  L.  B.  A.  401,  51  N.  E.  210,  West- 
em  Nat.  Bank  v.  Lawrence,  117  Mich.  673,  76  N.  Y^".  107,  and  Guerney 
v.  Moore,  131  Mo.  672,  32  S.  W.  1138,  enforcing  liability  created  by 
Kansas  statute;  Bell  v.  Farwell,  176  111.  498,  68  Am.  St.  Bep.  200,  42 
L.  B.  A.  808,  52  N.  E.  350,  holding  stockholder's  liability  enforceable 
according  to  law  of  State  of  incorporation;  Howell  v.  Manglesdorf,  33 
Kan.  199,  5  Pac.  762,  holding  Kansas  court  cannot  enforce  liability 
created  by  Kansas  statute,  on  stockholders  outside  of  State;  Hancock 
Nat.  Bank  v.  Ellis,  166  Mass.  418,  55  Am.  St.  Bep.  416,  44  N.  E.  350, 
sustaining  declaration  alleging  that  by  Kansas  law  stockholder's  lia- 
bility is  contractual;  Globe  Pub.  Co.  v.  State  Bank,  41  Neb.  190,  191, 
27  L.  B.  A.  860,  861,  59  N.  W.  688,  holding  statutory  liability  for  double 
amount  of  stock  contractual;  Cochran  v.  Wiechers,  119  N.  Y.  404,  7 
L.  B.  A.  555,  23  N.  E.  805,  holding  liability  under  said  statute  survives 
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to  stockholder's  representativiss ;  Aldrich  v.  Anchor  Coal  Co.,  24  Or. 
39,  41  Am.  St.  Bep.  836,  32  Pac.  758,  holding  stockholder's  liability, 
created  by  statutes  of  one  State,  enforceable  in  other  States;  Hall  v. 
Klinck,  25  S.  C.  352,  60  Am.  Bep.  508,  holding  stockholder's  liability 
rests  on  contract  implied  from  acceptance  of  charter;  dissenting  opin- 
ion in  Tuttle  v.  National  Bank  of  Republic,  161  111.  510,  34  L.  R.  A.  757, 
44  N.  E.  988,  majority  holding  sx>ecial  remedy  against  stockholders  en- 
forceable only  in  jurisdiction  creating  same;  Hobbs  v.  National  Bank 
of  Commerce,  96  Fed.  397,  37  C.  C.  A.  513,  arguendo;  dissenting  opinion 
in  McClaine  v.  Rankin,  197  U.  S.  165, 166,  49  L.  Ed.  707,  708,  25  Sup.  Ct. 
410,  majority  holding  personal  liability  of  national  bank  stockholders 
for  debts  not  contractual  liability  within  limitation  prescribed  by  Wash. 
Bal.  Code,  §4800,  subd.  3;  Miller  v.  Clifford,  133  Fed.  885,  5  L.  R.  A. 
(N.  S.)  49,  67  C.  C.  A.  52,  arguendo. 

Distinguished  in  National  Bank  v.  Francklyn,  120  U.  S.  757,  30  L.  Ed. 
829,  7  Sup.  Ct.  762,  holding,  where  State  statutes  provide  special  rem- 
edy for  enforcement  of  stockholder's  liability,  it  can  \>e  enforced  in 
no  other  manner  in  Federal  courts ;  Sayles  v.  Brown,  40  Fed.  9,  holding 
stockholder's  liability  under  Rhode  Island  statutes  penal,  and  unenforce- 
able in  another  State;  Rice  v.  Libbey,  85  Fed.  824,  holding  corporation 
indispensable  party  in  action  to  determine  ofiBcer's  liability  under  Illi- 
nois law;  Haines  v.  Franklin,  87  Fe^.  140,  holding  action  ex  contractu 
will  not  lie  for  loss  occasioned  by  false  representations  in  corporation's 
statement;  Brunswick  Terminal  Co.  v.  National  Bank,  88  Fed.  608,  609, 
holding  State  statute  of  limitations  applicable  to  action  to  enforce  stock- 
holder's  liability  under  laws  of  another  State;  Attrill  v.  Huntington, 
70  Md.  197,  14  Am.  St.  Rep.  848,  2  L.  R.  A.  782,  16  Atl.  653,  holding 
liability  under  statute,  making  officers  signing  false  certificates  liable 
for  all  corporation's  debts  penal;  Marshal  v.  Sherman,  148  N.  Y.  28, 
51  Am.  St.  Rep.  666,  34  L.  R.  A.  767,  42  N.  £.  424,  refusing  to  enforce 
stockholder's  liability  under  Kansas  laws,  holding  same  noncontractual; 
Hancock  Nat.  Bank  v.  Farnum,  20  R.  I.  470,  40  Atl.  343,  holding  stock- 
holder's liability,  under  Kansas  statute,  not  contractual,  but  a  statutory 
liability. 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  3  Am.  St.  Rep.  863,  856,  868. 

Enforcement  in  other  states  of  the  personal  liability  of  stockholders. 
Note,  37  Am.  St.  Rep.  169,  170,  172. 

Action  in  one  State  to  enforce  cause  of  action  created  by  statute 
of  another  State.    Note,  14  Am.  St.  Rep.  353. 

Nature  of  stockholder's  liability  for  debt  of  corporation.    Note, 
99  Am.  Dec.  433,  434. 
XII— 12 
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Right  to  enforce  stockholder's  liability  outside  of  State  of  incorpo- 
ration.   Note,  34  L.  B.  A.  752. 

Settled  State  constniction  of  State  law,  npon  wbich  rii^ts  and  liabili- 
ties of  its  citizens  depend,  is  entitled  to  greats  if  not  to  condnsive  weight 
with  Sainreme  Conrt. 

Approved  in  Yazoo  &  M.  V.  R.  R.  Co.  v.  Adams,  181  U.  S.  583,  45 
L.  Ed.  1012,  21  Sup.  Ct.  730,  following  Mississippi  decisions  that  tax 
exemption  did  not  apply  to  consolidated  railroad;  Elardo  Co.  v.  Adams, 
231  Fed.  963,  where  State  decisions  are  conflicting,  Federal  court  will 
harmonize  them;  American  Ball  Bearing  Co.  v.  Adams,  222  Fed.  972, 
whether  organization  was  a  corporation  de  jure  depends  upon  statute 
of  State  where  it  was  organized;  In  re  Brown,  164  Fed.  679,  90 
C.  C.  A.  489,  construction  placed  on  Const.  Cal.  art.  XII,  §  3, 
by  Supreme  Court  of  California,  is  binding  on  Federal  court;  Con- 
verse V.  Mears,  162  Fed.  770,  discussing  whether  nature  of  stock- 
holder's liability  is  wholly  statutory  or  partially  contractual,  and 
therefore  transitory;  Brunswick  Terminal  Co.  v.  National  Bank,  99  Fed. 
637,  638,  639,  40  C.  C.  A.  22,  holding  Ga.  Code  1882,  §  2916,  providing 
limitations  against  rights  accruing  under  statutes  and  Maryland  limi- 
tations, applies  to  action  in  Maryland  against  stockholder  in  Georgia 
corporation  to  enforce  stockholder's  liability  created  by  charter;  Chase 
V.  CSurtis,  113  U.  S.  458,  28  L.  Ed.  1040,  6  Sup.  Ct.  656,  holding  State 
decision  on  State  statute  of  equal  weight  in  Federal  as  in  State  courts ; 
Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S.  756,  30  L.  Ed.  829,  7  Sup.  Ct. 
762,  holding  nature  of  remedy  in  Federal  courts  depends  upon  nature 
of  remedy  given  by  State  statute;  Grand  Trunk  Ry.  Co.  v.  Ives,  144 
U.  S.  423,  36  L.  Ed.  491,  12  Sup.  Ct.  685,  following  Michigan  decisions 
construing  statute  providing  for  flagmen  at  crossings;  Field  v.  Haines, 
24  Blatchf.  162,  28  Fed.  920,  following  Vermont  court's  construction  of 
Vermont  statute,  regulating  stockholder's  liabilities;  Wheeler  v.  Sexton, 
34  Fed.  155,  holding  State  court's  decisions  binding  in  matters  of  local 
law ;  National  Park  Bank  v.  Peavey,  64  Fed.  923,  following  Iowa  court 's 
construction  of  Iowa  statute,  regulating  stockholder 's  liability ;  National 
Bank  of  Oxford  v.  Whitman,  76  Fed.  698,  holding  State  court's  opinion 
upon  construction  of  State  statute  entitled  to  great  weight,  although 
merely  dicta ;  Whitman  v.  National  Bank,  83  Fed.  291,  28  C.  C.  A.  404, 
following  Kansas  court's  construction  of  statute  regulating  liability  of 
stockholders;  Rice  v.  Libbey,  85  Fed.  823,  following  constru9tion  placed 
by  Illinois  courts  on  Illinois  statute  reprulating  corporate  liability';  Gills 
V.  Downey,  85  Fed.  488,  29  C.  C.  A.  286,  holding  diverse  citizenship  ex- 
isting, action  may  be  brought  in  Federal  court,  predicated  on  State  stat- 
ute ;  dissenting  opinion  in  Huntington  v.  Attrill,  146  U.  S.  688,  36  L.  Ed. 
1135,  13  Sup.  Ct.  235,  majority  holding  statute  making  ofiBcers  recording 
false  statements  liable  for  corporate  debts  not  a  penal  law. 
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Distinguished  in  Bartholomew  v.  Axistin,  85  Fed.  366,  29  C.  C.  A.  568, 
holding  Federal  courts  will  place  their  own  .interpretation  on  State  laws 
under  which  contracts  have  been  made,  etc.,  prior  to  construction  by 
State  courts. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed,  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  434. 

In  action  to  charge  stockholder,  under  New  York  statute  regulating 
stockholder's  liability,  adjudic&tion  in  bankruptcy  of  coxporation  excuses 
comidiance  with  requirement  that  Judgment  be  first  recovered. 

Approved  in  Merchants'  Mutual  Adjusting  Agency  v.  Davidson,  23 
Cal.  App.  277,  137  Pac.  1092,  return  of  execution  nulla  bona  as  a  pre- 
requisite to  maintaining  action  to  enforce  stockholder's  liability  is  not 
necessary  where  complaint  shows  corporation's  insolvency;  Stocker  v. 
Davidson,  74  Kan.  219,  118  Am.  St.  Rep.  316,  86  Pac.  138,  trustee  in 
bankruptcy  of  corporation  may  enforce  stockholder's  liability  without 
appointment  of  receiver  by  State  court;  Andrews  v.  O'Reilly,  25  R.  I. 
235,  55  Atl.  690,  declaration  in  action  against  stockholder  on  judgment 
asrainst  corporation  alleging  that  latter  insolvent  need  not  allege  issuance 
of  execution ;  Bennett  v.  Thome,  36  Wash.  265,  68  L.  R.  A.  113,  78  Pac. 
940,  action  against  bank  stockholders  for  additional  liability  accrues  on 
insolvency  of  bank;  McVicar  v.  Jones,  70  Fed.  760,  holding  notice  to 
stockholder  unnecessary  before  commencing  action  under  Kansas  stat- 
nte ;  Whitman  v.  National  Bank,  83  Fed.  293,  28  C.  C.  A.  404,  holding 
liability  of  nonresident  stockholders  enforceable  without  prior  execution 
against  corporation ;  Hale  v.  Hardon,  95  Fed.  757,  37  C.  C.  A.  240,  holding 
judgment  against  corporation  for  debt,  without  notice  to  stockholder, 
conclusively  establishes  debt;  Guemey  v.  Moore,  131  Mo,  666,  32  S.  W. 
1136,  holding  prior  return  of  execution  unnecessary  to  charge  stockhold- 
ers of  insolvent  corporation ;  dissenting  opinion  in  People  v.  Metropolitan 
Sur.  Co.,  211  N.  Y.  124,  105  N.  E.  104,  majority  holding  rights  of  mate- 
rialman against  insolvent  surety  on  bond  of  government  contractor  must 
be  enforced  pursuant  to  statute;  Harrison  v.  Remington  Paper  Co.,  140 
Fed.  388,  5  Ann.  Oas.  314,  3  L.  R.  A.  (N.  S.)  954,  72  C.  C.  A.  405,  argu- 
endo. 

Distinguished  in  Hardman  v.  Sage,  124  N.  Y.  33,  26  N.  E.  356,  holding 
claim  against  stockholders  lost  by  extension  of  time  through  acceptance 
of  note  sued  on  over  a  year  from  maturity  of  debt. 

Bankruptcy,  insolvency  or  dissolution  of  corporation  as  excusing 
creditor  from  exhausting  remedies  against  it  before  enforcing 
stockholder's  liability.    Note,  24  L.  R.  A.  (N.  S.)  629,  633. 

individual  stockholder's  liability  under  New  York  statute,  held  en- 
forceable in  law,  and  resort  to  equity  unnecessary. 
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• 

Approved  in  Fidelity  Trust  &  Safe  Deposit  Co.  v.  Archer,  179  Fed. 
41,  103  C.  C.  A.  16,  equity  had  no  jurisdiction  over  suit  by  receiver  of 
insolvent  corporation  to  collect  definite  sum  assessed  against  various 
stockholders;  Miller  v.  Steele,  153  Fed.  719,  82  C.  C.  A.  572,  action 
against  legatee  in  federal  court  for  a  money  judgment  was  properly 
brought  at  law;  Dill  v.  Ebey,  27  Okl.  590,  46  L.  R.  A.  (N.  S.)  440,  112 
Pac.  975,  facts  stated  in  complaint  based  upon  contract  of  subscription 
were  equitable,  and  all  subscribers  to  capital  stock  could  be  joined  as 
defendants ;  National  Park  Bank  V.  Peavey,  64  Fed.  919,  920,  925,  hold- 
ing remedy  against  stockholders,  under  Iowa  statute,  is  at  law ;  MoYicar 
V.  Jones,  70  Fed.  757,  holding  action  to  enforce  shareholder's  liability, 
under  Kansas  statute,  properly  brought  in  debt;  Auer  v.  Lombard,  72 
Fed.  211,  19  C.  C.  A.  72,  holding  creditors'  claims  against  shareholders, 
under  Colorado  statute,  are  several,  and  cannot  be  joined;  Whitman  v. 
National  Bank,  83  Fed.  292,  28  C.  C.  A.  404,  affirming  rule ;  Mechanics ' 
Sav.  Bank  v.  Fidelity  Ins.  etc.  Co.,  87  Fed.  115,  and  Hall  v.  Klinck, 
25  S.  C.  355,  60  Am.  Rep.  511,  holding,  under  like  statute,  single  creditor 
may  sue  single  stockholder  to  enforce  liability ;  Tompkins  v.  Craig,  93  Fed. 
886,  reaffirming  rule ;  Ferguson  v.  Sherman,  116  Cal.  176,  37  L.  R.  A.  625, 
47  Pac.  1025,  holding  creditor  may  proceed  against  shareholder  of  Kan- 
sas corporation,  without  first  obtaining  judgment  against  corporation; 
Tompkins  v.  Craig,  93  Fed.  887,  quaere,  whether  liability  under  Iowa 
statute  can  be  enforced  by  receiver. 

Necessity  of  exhausting  remedy  against  corporation  before  enforcing 
stockholders'  liability.    Note,  2  Ann.  Gas.  29. 

Foreign  jud^ents.    Note,  94  Am.  St  Rep.  545. 

Right  of  directors  as  corporate  creditors  to  enforce  stockholders' 
liability.    Note,  60  L.  R.  A.  273. 

109  U.  S.  381,  27  I..  Ed.  970,  8  Sup.  Ct.  269,  ABAMS  v.  OONKECTICUT. 

Not  cited. 

109  U.  S.  381-385,  27  L.  Ed.  970,  3  Sup.  Ct.  270,  TEBBE  HAUTE  ETO. 
B.  B.  CO.  v.  STBU3LE. 

Contract  to  send  to  plaintiff's  yard  all  livestock  coming  over  defend- 
ant's railroad  applies  to  all  stock  shipped  in  ordinary  course  of  business 
which  it  was  possible  for  company  to  unload  at  plaintiff's  yard;  hence 
plaintiff  should  recover  damages  occasioned  by  sending  stock  to  other 
yards. 
'     Approved  in  Central  Stock  Yards  Co.  v.  Louisville  &  N.  R.  R,  Co.,  118 

Fed.  116,  63  L.  R.  A.  213,  55  C.  C.  A.  63,  arguendo. 

* 

Trial  court's  action  In  refusing  new  trial  is  not  reviewable. 
Approved  in  Neininger  v.  Cowan,  101  Fed.  789,  42  C.  C.  A.  20,  reaffirm- 
ing rule;   United   States  v.  Rio  Grande,  Dam  &  Irr.  Co.,  184  U.  S. 
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423,  46  L.  Ed.  622,  22  Sup.  Ct.  430,  holding  error  in  denial  of  con- 
tinuance and  of  application  for  rehearing  not  ground  for  reversal; 
Yarber  v.  Chicago  etc.  Ry.  Co.,  235  111.  599,  85  N.  E.  932,  in  Federal  courts, 
appellate  tribunal  will  not  look  into  the  evidence  to  see  whether  or  not 
it  sustains  the  verdict;  Berry  v.  Seawall,  65  Fed.  744,  13  C.  C.  A.  101, 
decision  on  motion  to  set  aside  special  finding  not  reviewable ;  Alexander 
V.  United  States,  57  Fed.  830,  6  C.  C.  A.  602,  City  of  Jacksonville  v. 
Smith,  78  Fed.  295,  24  C.  C.  A.  97,  and  Cape  Fear  Towing  etc.  Co.  v. 
Pearsall,  90  Fed.  437,  33  C.  C.  A.  161,  reaflSrming  rule. 

109  XT.  S.  38&-S98,  27  li.  Ed.  971,  3  Sup.  Ot.  228,  TVnTiTiER  ▼.  MAYOB  OF 
NEW  TOBE. 

Power  of  Congress  to  determine  what  shall  be  deemed  an  obstmction 
to  commerce  on  navigable  waters  Is  paramount  and  conclusive;  hence 
Brooklyn  suspension  bridge,  constructed  under  authority  of  both  Federal 
and  State  governments,  cannot  be  deemed  a  nuisance,  even  though  it  may 
Interfere  with  navigation. 

Approved  in  Darrington  v.  City  of  Detroit,  223  Fed.  243, 138  C.  C.  A. 
474,  city  held  liable  for  damages  to  vessel  caused  by  neglect  of  assist- 
ant engineer  in  opening  drawbridge;  Spain  v.  St.  Louis  etc.  R.  Co., 
151  Fed.  524,  upholding  power  of  Congress  under  commerce  clause  to 
provide  for  safety  of  employees  engaged  in  interstate  commerce ;  United 
States  V.  Union  Bridge  Co.,  143  Fed.  386,  upholding  power  of  United 
States  to  compel  alteration  of  bridge  alleged  to  obstruct  navigation; 
Frost  V.  Washington  County  R.  R.  Co.,  96  Me.  84,  85,  87,  59  L.  R.  A.  68, 
51  Atl.  808,  809,  holding  building  and  maintenance  of  trestle  which  is 
by  Congress  declared  to  be  lawful  structure,  and  consequent  closing  of 
channel  which  damages  plaintiff's  business  and  selling  value  of  prop- 
erty adjoining  channel  does  not  entitle  him  to  compensation;  Common-  - 
wealth  V.  Breakwater  Co.,  214  Mass.  17,  100  N.  E.  1038,  fact  that  vessel 
is  engaged  in  transportation  upon  tide  waters  does  not  make  it  subject 
to  exclusive  jurisdiction  of  Federal  government;  Kansas  City  etc.  R.  R. 
Co.  V.  Wiygul,  82  Miss.  231,  61  L.  R.  A.  578,  33  Sputh.  967,  railroad 
constructing  bridge  over  navigable  stream  under  State  authority  may 
make  repairs  thereto;  Seibert  v.  Missouri  Pac.  Ry.  Co.,  188  Mo.  672, 
70  L.  B.  A.  72,  87  S.  W.  999,  erection  of  safety  gates  at  railroad  cross- 
ing not  nuisance  where  machinery  operating  same  left  unobstructed  space 
in  highway;  Portland  v.  Montgomery,  38  Or.  225,  62  Pac.  759,  holding 
act  of  Congress  prohibiting  erection  of  wharf  outside  harbor  lines  with- 
out permission  of  Secretary  of  War  does  not  prohibit  city  ordinance 
restraining  construction  of  wharves  beyond  city  harbor  lines  which  is 
within  line  fixed  by  secretary;  State  v.  White  River  Valley  Ry.  Co., 
27  S.  D.  68,  129  N.  W.  1036,  United  States  Circuit  Court  had  jurisdic- 
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tion  of  application  in  State  Supreme  Court  for  writ  of  mandamus  to 
compel  replacement  of  bridge  across  navigable  river;  Milwaukee  West- 
em  Fuel  Co.  V.  City  of  Milwaukee,  152  Wis.  256,  139  N.  W.  543,  faUure 
of  city  council  to  approve  plan  of  bridge  did  not  constitute  it  an  unlaw- 
ful structure  in  navigable  waters;  Cardwell  v.  American  Bridge  Co.,  113 
U.  S-  208,  28  L.  Ed.  960,  5  Sup.  Ct.  424,  holding,  in  absence  of  con- 
gressional legislation,  State  may  authorize  obstruction  of  navigable 
stream ;  Monongahela  Nav.  Co.  v.  United  States,  148  U.  S.  335,  37  L.  Ed. 
471,  13  Sup.  Ct.  630,  upholding  power  of  Congress  to  compel  removal 
of  lock,  as  an  obstruction,  compensating  owners;  Luxton  v.  North  River 
Bridge  Co.,  153  U.  S.  532,  38  L.  Ed.  811,  14  Supu  Ct.  893,  holding  Con- 
gress may  create  corporation  to  bridge  navigable  water  between  two 
States;  Wallamet  Iron  Bridge  Co.  v.  Hatch,  9  Sawy.  651,  19  Fed,  352, 
holding  Congress  may  regulate  navigation  of  a  stream  by  special  act; 
Decker  v.  Baltimore  etc,  R.  R.  Co.,  30  Fed.  724,  holding  Congress  may 
confer  upon  private  corporation  capacity  to  occupy  navigable  waters  for 
bridge  construction;  United  States  v.  Keokuk  etc.  Bridge  Co.,  45  Fed. 
180,  holding  Secretary  of  War  cannot  order  rebuilding  of  bridge  built 
under  act  of  Congress;  North  Bloomfield  Min.  Co.  v.  United  States, 
88  Fed.  675,  32  C.  C.  A.  84  (affirming  81  Fed.  248),  upholding  act  of 
1893,  regulating  hydraulic  mining  in  California,  in  order  to  prevent 
obstruction  of  streams;  Connecticut  River  Lumber  Co.  v.  Olcott  Falls 
Co.,  65  N.  H.  386,  13  L.  R.  A.  836,  21  Atl.  1095,  holding  riparian  owner 
may  alter  channel  by  constructing  dams,  etc.;  generally  in  Greenwood 
V.  Town  of  Westport,  62  Conn.  577,  53  Fed.  825,  and  Greenwood  v.  Town 
of  Westport,  63  Conn.  592,  60  Fed.  569,  holding  town  having  assumed 
obligation  of  opening  draw  liable  for  negligence  in  so  doing;  dissenting 
opinion  in  Long  Sault  Dev.  Co.  v.  Kennedy,  212  N.  Y.  24,  Ann.  Cas. 
1915D,  56,  105  N.  E.  857,  majority  holding  Laws  1907,  c.  355,  conveyed 
portion  of  a  navigable  river  to  a  private  corporation  and  was  therefore 
unconstitutional;  dissenting  opinion  in  Northern  Pac.  Ry.  Co.  v.  S.  E. 
Slade  Lumber  Co.,  61  Wash.  202,  34  L.  R.  A.  (N.  S.)  423,  112  Pac.  243, 
majority  holding  that  drawbridge  constructed  over  navigable  stream  by 
authority  of  both  State  and  United  States  cannot  be  operated  without 
consent  of  owner  of  abutting  property. 

Distinguished  in  Commonwealth  v.  Louisville  Bridge  Co.,  42  Fed.  245, 
holding  act  recognizing  bridge  as  a  lawful  structure  inapplicable  to 
portion  of  street  leading  thereto ;  Rhea  v.  Newport  etc.  R.  R.  Co.,  50  Fed. 
20,  holding  State  may  regulate  bridge  across  navigable  stream  within 
State;  Brown  v.  United  States,  81  Fed.  57,  holding  government  must 
compensate  individual  for  taking  submei^ed  land  in  order  to  improve 
riv^r. 

Constitutionality  of  State  regulations  of  interstate  commerce.    Note, 
27  Am.  St.  Eep.  555. 
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What  are  public  nuisanees.    Note,  107  Am.  St.  Rep.  221,  222. 

Right  to  obstruct  or  destroy  navigation  rights.    Note,  69  L.  B.  A. 
46.48.  ^     X 

Effect  of    legislative  authority  on  liability  for    private  nuisance. 
Note,  1  L.  B.  A.  (N.  S.)  112. 

Congress  may  leave  tbe  ascertainment  of  the  eontingency  upon  wblch 
an  act  shall  take  effect  to  such  agencies  as  it  may  designate. 

Approved  in  Coopersville  Co-operative  Creamery  Co.  v.  Lemon,  163 
Fed.  151,  89  C.  0.  A.  595,  upholding  Oleomargarine  Act  of  May  6,  1901, 
c.  784,  §  4,  authorizing  commissioner  of  internal  revenue,  with  ap- 
proval of  Secretary  of  Treasury,  to  make  certain  regulatione;  United 
States  V.  Union  Bridge  Co.,  143  Fed.  387,  upholding  power  of  United 
States  to  compel  alteration  of  bridge  alleged  to  obstruct  navigation; 
Green  Co.  v.  Shortell,  116  Ky.  134,  75  S.  W.  257,  upholding  order  of 
County  Court  directing  clerk  to  make  subscription  to  railroad  stock  for 
county  on  terms  specified  in  order  submitting  question  to  vote ;  Trustees 
of  Village  of  Saratoga  Springs  v.  Saratoga  Gas  etc.  Co.,  191  N.  Y.  139, 
14  Ann.  Oaa.  606, 18  L.  B.  A.  (N.  S.)  713,  83  N.  E.  697,  upholding  power 
of  l^slature  to  delegate  details  of  rate  making  to  administrative  offi- 
cers; United  States  v.  North  Bloomfield  etc.  Min.  Co.,  81  Fed.  252, 
upholding  act  of  1893,  making  approval  of  debris  commission  essential 
to  prosecution  of  hydraulic  mining;  United  States  v.  Romard,  89  Fed. 
158,  upholding  act  of  1888-94,  prohibiting  dumping  refuse  in  New  York 
harbor  within  limits  prescribed  by  supervisor  thereof. 

Distinguished  in  United  States  v.  Choctaw  etc.  R.  R.  Co.,  3  Okl.  498, 
41  Pac.  760,  under  Act  Cong.  Feb.  18,  1888,  approval  of  Secretary  of 
Interior  as  to  location  of  railroad  is  not  necessary  prerequisite  to  loca- 
tion of  line;  United  States  v.  Keokuk  etc.  Bridge  Co.,  45  Fed.  182,  hold- 
ing Congress  cannot  confer  upon  Secretary  of  War  right  to  declare 
lawfully  erected  bridges  obstructions. 

When  an  ezecutive  ofllcer  of  the  goyemment  Is  required  to  give  In- 
formation upon  any  subject,  he  may  act  throusth  his  subordinates. 

Approved  in  United  States  v.  Choctaw  etc.  R.  R.  Co.,  3  Okl.  498,  499, 
41  Pac.  760,  holding  secretary's  approval  not  prerequisite  to  location  of 
railroad  in  Oklahoma. 

Navigable  waters  include  such  as  are  navigable  in  fact,  and  which,  by 
themselves  or  their  connections,  form  a  continuous  channel  for  commerce 
with  foreign  nations  or  among  the  States;  e.  g..  East  River,  Kew  York. 

Approved  in  The  Robert  W.  Parsons,  191  U.  S.  26,  48  L.  Ed.  77,  24 
Sup.  Ct.  8,  holding  Erie  canal,  though  wholly  within  New  Yoik  State, 
is  navigable  water  of  United  States  within  scope  of  Federal  admiralty 
jurisdiction;  Wallamet  Iron  Bridge  Co.  v.  Hatch,  9  Sawy.  649,  650, 
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19  Fed.  350,  351,  holding  Wallamet  River,  Oregon,  a  navigable  water 
of  the  United  States ;  Edgerton  v.  Mayor  etc.  of  New  York,  27  Fed.  233, 
holding  Harlem  River,  New  York,  public  navigable  waters ;  Grand  Trunk 
Ry.  V.  Backus,  46  Fed.  214,  restraining  extension  of  dock  into  river 
so  as  to  obstruct  navigation;  Rhea  v.  Newport  etc.  R.  R.  Co.,  50  Fed. 
21,  holding  power  of  Congress  extends  to  navigable  waters  entirely 
within  State;  Commonwealth  v.  King,  150  Mass.  225,  5  L.  R.  A.  588,  22 
N.  E.  906,  judicially  noting  that  certain  portion  of  Connecticut  River 
is  not  within  Federal  marine  jurisdiction;  Clark  v.  Cambridge  etc.  Imp. 
Co.,  45  Neb.  805,  64  N.  W.  240,  holding  navigability  a  question  of  fact, 
irrespective  of  tides,  and  Republican  River  non-navigable;  Concord  v. 
Robertson,  66  N.  H.  5, 18  L.  R.  A.  682,  25  Atl.  720,  holding  large  natural 
ponds  held  in  trust  by  State  for  public  use. 

What  waters  are  navigable.    Note,  42  L.  B.  A.  326. 
Municipal  liability  for  damage  to  vessel  by  bridge.    Note,  L.  R.  A. 
1915F,  1064. 

Miscellaneous.  Cited  in  Montclair  v.  New  York  etc.  Ry.  Co.,  45  N.  J. 
Eq.  443,  18  Atl.  244,  erroneously;  Walch  v.  New  York  etc.  Bridge,  96 
N.  Y.  438,  holding  trustees  of  Brooklyn  bridge  not  a  corporation. 

109  U.  8.  398-401,  27  I..  Ed.  976,  3  Sup.  Ct.  205,  MEMPHIS  OAS  LIGHT 
CO.  V.  SHEI.BY  COTmTY  TAXING  DISTRICT. 

Imi^osition  of  license  tax  upon  privilege  granted  by  charter,  e.  g.,  to 
sell  gs^s  In  municipality  for  a  term  of  years^  1b  not  an  impairment  of  con- 
tract created  thereby,  where  charter  does  not  expressly  provide  for  ex- 
emption. 

Approved  in  City  of  St.  Louis  v.  United  Railways  Co.,  210  U.  S.  276, 
52  L.  Ed.  1059,  28  Sup.  Ct.  630,  applying  rule  in  proceeding  to  enjoin, 
as  impairihg  contract  obligations,  municipal  ordinance  imposing  license 
tax  on  street  railway  companies;  New  York  v.  State  Board  of  Tax 
Commrs.,  199  U.  S.  42,  50  L.  Ed.  77,  25  Sup.  Ct.  715,  upholding  special 
franchise  tax  imposed  by  N.  Y.  Laws  1899,  c.  712 ;  North  Jersey  St.  Ry. 
Co.  V.  Mayor  etc.  of  Jersey  City,  73  N.  J.  L.  484,  63  Atl.  834,  act  of 
1900,  imposing  tax  on  franchises,  is  not  a  property  tax;  Salt. Lake  City 
V.  Utah  etc.  Ry.  Co.,  45  Utah,  59, 142  Pac.  1070,  upholding  city  ordinance 
imposing  license  tax  on  each  meter  used  in  distribution  of  electricity; 
New  Orleans  etc.  R.  R.  Co.  v.  New  Orleans,  143  U.  S.  195,  36 
L.  Ed.  122,  12  Sup.  Ct.  407,  holding  imposition  of  municipal  license 
on  railroad  granted  exclusive  privilege  for  term  of  years  not  an 
impairment  of  its  contract;  Austin  v.  Austin  Gas  Light  etc.  Co., 
69  Tex.  187,  7  S.  W.  203,  denying  power  of  city  to  exempt  from  taxation 
where  not  specially  conferred  by  legislature;  Wisconsin  Tel.  Co.  v.  City 
of  Oshkosh,  62  Wis.  39,  21  N.  W.  831,  but  denying  power  of  city  to  tax, 
there  being,  an  exclusive  State  license,  in  lieu  of  all  taxation ;  New  Or- 
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leans  Waterworks  Co.  v.  Louisiana  Sugar  Refining  Co.,  125  U.  S.  37, 
SI  L.  Ed.  614,  8  Sup.  Ct.  751,  arguendo. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Consti- 
tution.   Note,  60  L.  B.  A.  39,  65. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  B.  A. 
324. 

Federal  ConstitatloB  does  not  profess,  In  aU  cases,  to  protect  property 
from  unjust  or  oppressive  State  taxation; 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Davis,  132  Fed.  634,  upholding 
assessment  of  railroad  property  by  railroad  assessment  board  of  Arkan- 
sas, pursuant  to  State  statutes;  Hull  v.  Alexander,  69  Ohio  St.  85,  68 
N.  E.  643,  holding  under  Ohio  Rev.  Stats.  1892,  §  2860,  action  by  treasurer 
for  delinquent  taxes  must  be  for  taxes  on  duplicate  of  current  year,  not 
prior  national  bank  stock  taxes ;  State  v.  Clement  Nat.  Bank,  84  Vt.  167, 
Ann.  Cas.  1912D,  22,  78  Atl.  952,  applying  rule  to  Pub.  Stats.  804-820, 
providing  for  taxation  of  interest-bearing  national  bank  deposits;  New 
Orleans  etc.  R.  R.  Co.  v.  New  Orleans,  143  U.  S.  196,  86  L.  Ed.  122,  12 
Sup.  Ct.  407,  and  Chamberlain  v.  Walter,  60  Fed.  790,  both  refusing  to 
interfere  where  railroads  were  taxed  upon  higher  percentage  of  value 
than  other  property 

Language  granting  exemption  f^om  taxation  must  be  clear  and  munis- 
takabla  Exemption  txom  license  tax  will  not  be  implied  from  charter 
granting  gas  company  privilege  of  vending  gas  for  a  term  of  years. 

Approved  in  American  Smelting  etc.  Co.  vT  People,  34  Colo.  253, 
82  Pac.  535,  laws  requiring  foreign  corporations  to  pay  filing  fees 
as  condition  precedent  to  doing  business  do  not  exempt  such  corpo- 
rations from  occupation  tax;  Commonwealth  v.  Walsh's  Trustee,  133 
Ky.  109,  106  S.  W.  242,  construing  Const.,  §  170,  and  Ky.  Stats.,  1903, 
§  4088,  with  reference  to  exemption  of  capital  stock  from  taxation ; 
Rochester  v.  Rochester  Ry.  Co.,  182  N.  Y.  113,  70  L.  B.  A.  773,  74  N.  E. 
957,  lessee  of  railroad  exempt  under  statute  from  contribution  for  new 
pavements  is  liable  for  expense  of  new  pavement  under  later  statute; 
Kidd  V.  Roberts,  43  Okl.  607,  143  Pac.  863,  nontaxable  land  granted  to 
Cherokees  was  subject  to  taxation  upon  removal  of  restrictions  upon 
alienation  of  such  land ;  Oklahoma  City  v.  Shields,  22  Okl.  294,  100  Pac. 
572,  stipulation  in  ordinance  that  street  railway  company  shall  pave 
between  its  rails  does  not  exempt  it  from  additional  paving;  Newport 
News  etc.  Ry.  Co.  v.  Newport  News,  100  Va.  163,  40  S.  E.  647,  holding 
municipal  ordinance  granting  to  street  railroad  franchise  to  construct 
tracks  and  operate  cars  on  streets,  though  silent  as  to  taxation,  does  not 
confer  immunity  from  license  tax ;  Chicago  etc.  Ry.  Co.  v.  Douglas  County, 
134  Wis.  209,  14  L.  B.  A.  (N.  S.)  1074,  114  N.  W.  515,  state  was  not 
estopped  from  taxing  land  granted  by  it  to  railroad  company,  because 
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it  made  claim  to  part  of  the  land  nnder  prior  grant;-  Swann  v.  State, 
77  Ala.  547,  People  v.  Wabash  Ry.  Co.,  138  III.  86,  27  N.  E.  694,  and 
State  V.  Bank  of  Commerce,  95  Tenn.  228,  31  S.  W.  995,  all  following 
rule;  Vicksburg  etc.  R.  R.  Co.  v.  Dennis,  116  U.  S.  668,  29  L.  Ed.  771, 
6  Sup.  Ct.  627,  holding  charter  exemption  for  ten  years  after  completion 
of  road  does  not  exempt  prior  to  completion;  Dow  v.  Northern  R.  R., 
67  N.  H.  48,  35  Atl.  534,  holding  relinquishment  of  right  to  repeal  char- 
ter must  clearly  appear  therein;  Memphis  v.  Union  &  Planters'  Bank, 
91  Tenn.  551,  19  S.  W.  759,  holding  existence  of  exemption  must  be  free 
from  any  reasonable  doubt;  Memphis  v.  Memphis  City  Bank,  91  Tenn. 
580, 19  S.  W.  1046,  holding  doubt  aa  to  taxability  of  stock,  under  charter, 
resolvable  in  favor  of  State;  Memphis  v.  Home  Ins.  Co.,  91  Tenn.  562, 
19  S.  W.  1043,  exemption  of  capital  of  corporation  does  not  exempt  its 
stock;  Turnpike  Cases,  92  Tenn.  372,  22  S.  W.  75,  holding  exemption 
from  taxation  not  included  in  grant  of  "rights,  powers,  and  privileges" 
of  existing  company  enjoying  exemption;  Knoxville  etc.  R.  R.  Co.  v. 
Harris,  99  Tenn.  700,  43  S.  W.  119,  holding  exemption  from  ad  valorem 
taxation  does  not  include  exemption  from  privilege  taxation. 

100  T7.  S.  401-407,  27  L.  Ed.  977,  3  Sap.  Ot.  304,  aiLFILItAN  v.  UNION 
CAKAIi  CO.  OF  FENNSYI.VANIA. 

Majority  of  bondholders  of  embarrassed  corporations  cannot  compel 
minority  to  enter  against  their  will  into  any  plan  for  settlement  and  adjust- 
ment of  corporations'  affairs. 

Approved  in  Cowell.v.  City  Water  Supply  Co.,  130  Iowa,  674,  105 
N.  W.  1017,  where  reorganization  agreement  provided  that  plan  should 
be  binding  on  all  bondholders  unless  majority  thereof  dissented  within 
thirty  days,  and  petition  of  dissenter  showed  majority  did  not  dissent, 
he  was  bound ;  Mather  v.  Cincinnati  Ry.  etc.  Co.,  3  Ohio  C.  C.  288,  hold- 
ing reorganization  act,  giving  majority  creditors  right  to  determine  ad- 
justment, impairment  of  contracts  of  ipinority. 

Distinguished  in  Canada  Southern  R.  Co.  v.  Gebhard,  109  U.  S.  534, 
27  L.  Ed.  1023,  3  Sup.  Ct.  368,  holding  minority  of  mortgage  bondholders 
may  be  subjected  to  will  of  majority  in  reorganizing  mortgage  indebted- 
ness. 

Requirement  in  act  authorizing  reorganization  of  embarrassed  corpora- 
tion that  bondholders  failing  to  dissent  in  writing,  within  three  months,  to 
agreement  proposed,  should  be  deemed  to  have  assented,  is  not  an  impair- 
ment of  contract  obligations,  and  is  valid. 

Cited  in  dissenting  opinion  in  Norwalk  Street  Ry.  Co.  Appeal,  69  Conn. 
609,  39  L.  R.  A.  805,  37  Atl.  1091,  arguendo. 

Miscellaneous.  Cited  in  Sturges  v.  Carter,  114  U.  S.  521,  29  L.  Ed. 
244,  5  Sup.  Ct.  1019,  erroneously  to  third  syllabus  point  of  last  case. 
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109  T7.  B.  408-421,  27  L.  Ed.  979,  3  Snp.  Ot.  236,  FAY  ▼.  COKDESMAN. 

Clalins  of  Blchards  reissned  patent,  1527,  for  improved  scroll-saw  gaide 
and  siq»port,  are  not  infringed  by  a  device  employing  an  endless  band-saw 
withont  a  guide. 

Approved  in  Warren  Webster  &  Co.  v.  National  Vacuum  etc.  Co., 
157  Fed.  927,  86  C.  C.  A.  214,  Donnelly  patent,  for  improvement  in  steam- 
heating  apparatus,  not  infringed  by  device  operated  by  hydrostatic  pres- 
sure alone;  Peoria  Target  Co.  v.  Cleveland  Target  Co.,  47  Fed.  740, 
holding  patentee  of  combination  restricted  to  elements  specified;  Reece 
Button  etc.  Mach.  Co.  v.  Globe  etc.  Mach.  Co.,  61  Fed.  963,  965, 10  C.  C.  A. 
194,  holding  Reece  patent  No.  240,546,  for  button-hole  machine,  valid  and 
infringed. 

Patentee  of  combination,  by  specifying  any  element  as  entering  there- 
into, either  directly  by  language  of  daim  or  by  reference  to  descriptive 
part  of  specification,  makes  sucli  element  material  ta  the  combination,  and 
courts  cannot  declare  it  immaterial. 

Approved  in  Hubbell  v.  United  States,  179  U.  S.  82,  45  L.  Ed.  99,  21 
Sup.  Ct.  26,  holding  Hubbell  patent  No.  212,313,  for  improvement  in 
metallic  cartridges,  not  infringed;  Hall  Mammoth  Incubator  Co.  v.  Tea- 
bout,  205  Fed.  921,  patentee  of  incubator  could  not  deny  materiality  of 
any  element  of  his  combination;  Star  Bucket  Pump  Co.  v.  Butler  Mfg. 
Co.,  198  Fed.  861,  patent  for  pump-curb  reservoir  not  infringed  by  com- 
bination omitting  vital  element;  Union  Paper  Bag  Mach.  Co.  v.  Advance 
Bag  Co.,  194  Fed.  134,  114  C.  C.  A.  204,  patent  for  paper-bag  machine 
not  infringed  by  patent  employing  no  lower  central  gripper;  Electric 
Protection  Co.  v.  American  Bk.  Protection  Co.,  184  Fed.  922,  927,  107 
C.  C.  A.  238,  patent  for  improvement  in  electric  burglar-alarm  not  in- 
fringed by  device  which  omitted  essential  element;  American  Steel  & 
Wire  Co.  v.  Denning  Wire  &  Fence  Co.,  176  Fed.  565,  571,  Bates'  patent 
for  making  wire  fence  not  infringed  by  device  to  make  same  kind  of 
fence  with  different  machine;  Duner  Co.  v.  Grand  Rapids  R.  Co.,  171 
Fed.  865,  96  C.  C.  A.  531,  Duner  patent  for  sand-box  for  cars  not  in- 
fringed by  device  having  two  pockets  instead  of  one;  Clark  v.  George 
Lawrence  Co.,  160  Fed.  518,  difference  claimed  in  bucking-roll  for  at- 
tachment to  saddle  was  not  elementary  in  character,  but  merely  me- 
chanical; National  Cash  Register  Co.  v.  Union  etc.  Mach.  Co.,  143  Fed. 
344,  <!Onstruing  Koch  patent  No.  398,625,  for  cash  indicator  and  recorder ; 
American  Can  Co.  v.  Hickmott  Asparagus  Canning  Co.,  137  Fed.  87, 
Jordan  patent  No.  436,792,  for  can-body  making  machine,  not  infringed 
by  machine  of  Eldridge  patent  No.  712,998;  Rembert  Roller  Compress 
Co.  V.  American  Cotton  Co.,  129  Fed.  369,  64  C.  C.  A.  25,  Rembert  patent 
No.  441,022,  for  method  of  baling  cotton,  limited  and  not  infringed  by 
mechanism  of  Graves  patent  No.  473,144 ;  Dowagiac  Mfg.  Co.  v.  Brennan, 
118  Fed.  147,  holding  Hoyt  patent  No.  446,230,  for  improvement  in  grain 
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drills,  being  for  combination  of  old  elements,  not  infringed  by  device 
made  under  Christman  &  Mnnn  patent  No.  497,864 ;  Dowagiac  Mfg.  Co. 
V.  Smith,  108  Fed.  70,  holding  Hoyt  patent  No.  446,230,  for  grain  drill,  is 
valid  and  infringed ;  Moore  v.  Eggers,  107  Fed.  496,  46  C.  C.  A.  425,  hold- 
ing Moore  patent  No.  524,542,  for  hoisting  apparatus  used  in  digging  and 
refilling  sewer  trenches,  limited  by  prior  art;  Brammer  v.  Schroeder, 
106  Fed.  921,  46  C.  C.  A.  41,  holding  Schroeder  patent  No.  535,465,  claim 
1,  for  washing  machine,  infringed  by  Brammer  patent  No.  606,044 ; 
National  Hollow  Brake-Beam  Co.  v.  Interchangeable  Brake-Beam  Co., 
106  Fed.  711,  45  C.  C.  A.  544,  holding  Hein  patent  No,  361,009,  claim  2, 
for  metallic  brake-beam,  infringed  by  Aglar  patent  No.  609,396 ;  Reineke 
V.  Dixon- Woods  Co.,  102  Fed.  353,  42  C.  C.  A.  388,  holding  Ballard  patent 
No.  465,911,  for  gas  stove,  void  for  want  of  patentable  novelty  in  view 
of  prior  art ;  Lane  v.  Levi,  21  App.  D.  C.  175,  176,  patent  for  furniture 
polish  not'  infringed  by  composition  omitting  coal-oil ;  Sargent  v.  Hall 
Safe  &  Lock  Co.,  114  U.  S.  86,  29  L.  Ed.  76,  5  Sup.  Ct.  1033,  and  Crawford 
V.  Heysinger,  123  U.  S.  607,  31  L.  Ed.  274,  8  Sup.  Ct.  408,  holding  pat- 
entee bound  by  words  of  limitation  imposed  upon  himself  in  claim  for 
combination ;  Fomcock  v.  Root,  127  U.  S.  181,  82  L.  Ed.  99,  8  Sup.  Ct. 
1249,  Fomcock's  patent  for  honey  frames  not  infringed  by  substitute 
lacking  some  of  its  essential  elements;  Shepard  v.  Carrigan,  116  U.  S. 
597,  29  L.  Ed.  724,  6  Sup.  Ct.  495,  and  Roemer  v.  Peddie,  132  U.  S.  317, 
S3  L.  Ed.  388,  10  Sup.  Ct.  99,  when  patentee,  on  rejection  of  application, 
inserts  in  specification  limitation  for  purpose  of  obtaining  patent,  he 
cannot  thereafter  claim  that  it  shall  be  construed  irrespective  thereof; 
Hendy  v.  Miners'  Iron  Works,  127  U.  S.  376,  32  L.  Ed.  209,  8  Sup.  Ct 
1279,  holding  specification  requiring  cylinder  to  have  chambers  does 
not  cover  smooth-surfaced  cylinder;  Watson  v.  Cincinnati  Ry.  Co.,  132 
U.  S.  166,  83  L.  Ed.  297,  10  Sup.  Ct.  46,  holding  Watson's  patent,  No. 
203,226,  embraced  nothing  patentable ;  La  Rue  v.  Western  Elec.  Co.,  24 
Blatchf.  22,  28  Fed.  87,  holding  device  omitting  element  of  combination 
not  infringement  thereof;  Arnheim  v.  Finster,  24  Fed.  277,  refusing  in- 
junction where  alleged  infringement  lacked  element  of  patented  combi- 
nation; Hoe  V.  Knap,  27  Fed.  208,  holding  claim  for  combination  ex- 
aminable in  light  of  specifications ;  Thompson  v.  Gildersleeve,  34  Fed.  45, 
holding  whatever  is  made  part  of  combination  by  words  of  claim  or 
necessary  inference,  a  material  part  in  construction  of  patent;  Rode- 
baugh  V.  Jackson,  37  Fed.  885,  holding  patentee,  by  specifying  any  element 
as  entering  combination,  makes  same  material;  Dickinson  v.  Parker,  38 
Fed.  412,  holding  suggestion  of  further  combinations  not  claimed,  a  dedi- 
cation to  public;  United  States  Axle  etc.  Co.  v.  Wurster,  38  Fed.  430, 
holding  aggregation  of  parts,  omitting  element  specified  by  inventor  as 
material,  no  infringement  ;•  Falls  Rivet  Co.  v.  Wolfe,  40  Fed.  470,  hold- 
ing substituted  specifications  in  combination  construable  strictly  against 
patentee;  National  Progress  Bunehins^  Machine  Co.  v.  Williams  Co.,  44 
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Ped.  194,  12  L.  R,  A.  110,  and  Lewis  v  Pennsylvania  Steel  Co.,  59  Fed. 
132,  8  C.  C.  A.  41,  holding  court  cannot  relieve  patentee  from  conse- 
quences of  self-imposed  limitations ;  Smith  v.  Putnam,  45  Fed.  203,  hold- 
ing use  of  more  or  less  than  whole  of  ingredients  of  combination  not 
infringement  thereof;  Wheaton  v.  Norton,  70  Fed.  841,  17  C.  C.  A.  447, 
and  Truman  v.  Holmes,  87  Fed.  747,  31  C.  C.  A.  215,  Holding  effect  of 
withdrawing  original  specification  after  rejection  of  application  is  to 
limit  patent  t6  specific  invention  described  in  amended  specifications; 
Engle  Sanitaiy  etc.  Co.  v.  Elwood,  73  Fed.  485,  holding  claim  omitting 
essential  elements  excludes  same  from  combination;  MuUer  v.  Lodge 
etc.  Tool  Co.,  77  Fed.  629,  23  C.  C.  A.  357,  holding  court  cannot  say, 
when  patent  is  for  combination,  that  any  element  is  immaterial ;  Griffith 
v.  Shaw,  89  Fed.  318,  holding  claim  by  which  amendment  is  restricted 
to  a  combination  strictly  confined  to  specific  combination  described; 
Norton  v.  Jensen,  90  Fed.  422,  33  C.  C.  A.  141  (affirming  81  Fed.  502), 
holding  limitations  and  provisos  imposed  by  inventor  construable  strictly 
against  him,  as  disclaimers;  Overweight  etc.  Elevator  Co.  v.  Order  of 
Red  Men,  94  Fed.  159,  36  C.  C.  A.  125,  holding  inventor  of  first  improve- 
ment cannot  invoke  doctrine  of  equivalents  to  suppress  all  other  improve- 
ments; Electric  Railroad  Signal  Co.  v.  Hall  Ry.  Signal  Co.,  114  U.  S. 
98,  29  L.  Ed.  99,  5  Sup.  Ct.  1076,  Hoe  v.  Kahler,  23  Blatchf .  369,  25  Fed. 
281,  and  Wirt  v.  Brown,  32  Fed.  286,  arguendo. 

Sufficiency  of  specification  for  patent.    Note,  20  £.  B.  0.  269,  270. 

Claim  to  combination,  being  restricted  to  specified  elements,  all  must 
be  regarded  as  material,  leaving  open  only  question  whetber  an  omitted 
part  is  supplied  by  equivalent  device  or  instrumentality. 

Approved  in  Denny  Renton  Clay  &  Coal  Co.  v.  Portland  Cement  Pipe  & 
Tile  Co.,  232  Fed.  894,  applying  rule  in  suit  to  enjoin  infringement  of  ma- 
chine for  making  cement  sewer-pipe ;  Yancey  v.  Enright,  230  Fed.  644,  in- 
ventor of  decided  improvement  in  art  of  shrimp-fishing  was  entitled  to  pro- 
tection of  doctrine  of  mechanical  equivalents ;  Acme  Truck  &  Tool  Co.  v. 
Meredith,  183  Fed.  127,  128, 105  C.  C.  A.  414,  Meredith  patent  for  vehicle 
spring  not  infringed  by  spring  not  the  same  combination;  Commercial 
Acetylene  Co.  v.  Avery  Portable  Lighting  Co.,  166  Fed.  914,  reducing 
value  of  patent  for  apparatus  for  storing  acetylene  gas  was  infringed 
by  needle  or  throttle  valve;  Levy  v.  Harris,  124  Fed.  71,  holding  Levy 
patent  No.  664,564,  claim  1,  for  quill-grinding  machine,  valid  but  not 
infringed;  United  Blue  Flame  Oil  Stove  v.  Glazier,  119  Fed.  163,  55 
C.  C.  A.  553,  holding  Blackford  reissue  No.  11,592,  for  vapor  burner, 
limited  by  prior  art  to  specific  structure  claimed  and  not  infringed; 
Rofis-Moyer  Mfg.  Co.  v.  Randall,  104  Fed.  358,  43  C.  C.  A.  578,  holding 
Randall  patent  No.  380,296,  for  improved  trap  trimmer,  valid  but  lim- 
ited to  particular  construction  specified,  and  not  infringed  by  Miller 
imtent  No.  611,181;  Fenton  Metallic  Mfg.  Co.  v.  Office  Specialty  Mfg. 
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Co.,  12  App.  D.  C.  220,  patent  for  improved  storage  case  for  books  was 
infringed  by  device  making  slight  change  in  construction ;  Schillinger  v. 
Cranford,  4  Mackey  (D.  C),  477,  applying  rule  where  '^equivalent" 
of  tar  paper  in  composition  for  improved  concrete  pavement  performed 
^a  different  function;  Brown  v.  D^vis,  116  U.  S.  249,  29  L.  Ed.  663,  6 
Sup.  Ct.  386,  holding  use  of  human  hand  not  an  equivalent  for.  device 
employed  to  do  same  work;  De  Loriea  v.  Whitney,  63  Fed.  620,  11 
C.  C.  A.  355,  holding  combination'  not  including  all  elements  does  not 
infringe;  dissenting  opinion  in  Electric  Protection  Co.  v.  American 
Bk.  Protection  Co.,  184  Fed.  928,  107  C.  C.  A.  238,  majority  holding 
patent  for  improvement  in  electric  burglar-alarm  not  infringed  by  de> 
vice  which  omitted  essential  element. 

Distinguished  in  Reece  Button  etc.  Mach,  Co.  v.  Globe  etc.  Mach.  Co., 
61  Fed.  966,  10  C.  C.  A.  194,  holding  fact  that  specifications  speak  of 
movement  of  certain  parts  only  will  not  prevent  application  of  doctrine 
of  equivalents  where  invention  is  broad  and  meritorious. 

Right  to  patent  for  new  combination  of  machines  or'  processes. 
Note,  20  £.  R.  0.  169. 


109  T7.  a  421-426,  27  L.  Ed.  984,  3  Sup.  Ct.  289,  FEIBEI.BCAN  ▼.  PACK- 
AED. 

Action  a^ralnst  Federal  marslial  and  his  bondliolders  for  alleged  Illegal 
seizure  of  goods  valued  at  over  five  hundred  dollais,  under  authority  of 
writ  issued  In  bankruptcy  proceedings,  is  a  suit  of  a  civil  nature,  arising 
under  a  Federal  law,  and  removable  under  act  of  1875. 

Approved  in  Howard  v.  United  States,  184  U.  S.  681,  46  L.  Ed*  758, 
22  Sup.  Ct.  546,  upholding  Circuit  Court's  jurisdiction  over  suit  on  bond 
of  Federal  court  clerk,  irrespective  of  citizenship;  Steele  v.  Halligan, 
229  Fed.  1013,  action  for  damages  against  warden  of  United  States 
penitentiary  was  removable  to  Federal  court;  Alabama  etc.  Ry.  Co.  v. 
American  Cotton  Oil  Co.,  229  Fed.  18,  shipper's  action  for  non-delivery 
of  interstate  shipment,  filed  in  State  court,  was  removable  to  United 
States  District  Court;  W.  G.  Coyle  &  Co.  v.  Stem,  193  Fed.  588,  113 
C.  C.  A.  450,  petition  to  sell  mortgaged  boat  which  did  not  show  contro- 
versy involved  construction  of  a  Federal  statute  was  not  removable; 
City  of  Stanfield  v.  Umatilla  River  Water  Users'  Assn.,  192  Fed.  597, 
fact  that  suit  is  against  United  States  officer  claiming  to  act  under  law 
of  Congress  is  not  sufficient  to  give  Federal  court  jurisdiction;  Frank 
V.  Leopold  &  Feron  Co.,  169  Fed.  923,  injunction  against  United  States 
marshal  issued  by  State  court  to  restrain  him  from  proceeding  under 
writ  of  execution  issued  by  Federal  court  was  removable  to  Federal 
court;  People's  United  States  Bank  v.  Goodwin,  160  Fed-  728,  729,  in 
action  for  libel  instituted  in  State  court  and  removed  to  Federal  court, 
latter  court  could  not  have  assumed  original  jurisdiction;  Bryant  Bros. 


191  FEIBELMAN  v.  PACKARD.        109  U.  S.  421-426 

Co.  V.  Robinson,  149  Fed.  324,  79  C.  C.  A.  259,  suit  against  postmaster 
of  certain  place  for  relief  against  official  acts  performed  by  him  under 
orders  of  postmaster-general  is  removable  under  1  Rev.  Stats.  Supp.  611 ; 
Files  V.  Davis,  118  Fed.  466,  upholding  Federal  jurisdiction,  regardless 
of  citizenship,  of  action  on  attachment  bond  executed  in  Federal  suit; 
State  V.  Frost,  113  Wis.  649,  89  N  W  920,  holding  suit  by  state  to  re- 
strain Federal  receiver  from  destroying  railroad  pursuant  to  order  of 
court  for  purposes  of  selling  matepals  is  removable;  Bachrack  v.  Nor- 
ton, 132  U.  S.  338,  33  L.  Ed.  377,  10  Sup.  Ct.  106,  Bock  v.  Perkins,  139 
17.  S.  630,  35  L.  Ed.  815,  11  Sup.  Ct.  678,  and  Sonentheil  v.  Moerlein 
Brewing  Co.,  172  U.  S.  404,  43  L.  Ed.  492,  19  Sup.  Ct.  234,  all  holding 
suit  against  Federal  marshal  for  acts  done  in  official  capacity  arises 
under  Federal  laws ;  McNulta  v.  Lochridge,  141  U.  S.  331,  35  L.  Ed.  799, 
12  Sup.  Ct.  13,  holding  adverse  State  judgment,  upon  claim  of  Federal 
receiver,  of  immunity  from  suit,  without  leave  of  appointing  court, 
reviewable;  Texas  etc.  Ry.  Co.  v.  Cox,  145  U.  S.  603,  36  L.  Ed.  832;  12 
Sup.  Ct.  908,  and  Tennessee  v.  Union  &  Planters'  Bank,  152  U.  S.  459, 
S8  L.  Ed.  618,  14  Sup.  Ct.  656  (see  dissenting  opinion  in  152  U.  S.  468, 
88  L.  Ed.  516,  14  Sup.  Ct.  659),  denying  jurisdiction  of  Federal  courts 
of  suits  as  arising  under  Federal  laws,  unless  same  appear  by  plaintiff's 
statement  of  his  claim;  Qrant  v.  Spokane  Nat.  Bank,  47  Fed.  673, 
holding  suit  to  control  official  conduct  of  national  bank  receiver  arises 
under  Federal  laws;  Jewett  v.  Whitcomb,  69  Fed.  417,  and  Qableman 
V.  Peoria  etc.  Ry.  Co.,  82  Fed.  791,  holding  action  against  receiver  ap- 
pointed by  Federal  court  for  personal  injuries  from  employee  of  road 
arises  under  Federal  laws ;  Hardwick  v.  Kean,  95  Ky.  565,  26  S.  W.  589, 
holding  suit  for  damages  against  Federal  court's  receiver  for  ipiproper 
management  of  railroad  removable,  irrespective  of  citizenship;  Pierce 
Y.  Molliken,  78  Fed.  197,  holding  action  of  ejectment,  alleging  claim 
under  patent  and  denial  of  validity  thereof  by  defendant,  removable; 
McKee  v.  Brooks,  64  Tex.  257,  a  similar  case;  generally  in  Arkansas 
Y.  Kansas  etc.  Coal  Co.,  96  Fed.  355,  holding  whether  Federal  question 
is  involved  must  be  determined  from  complaint  itself. 

Distinguished  in  Qableman  v.  Peoria  etc.  Ry.  Co.,  101  Fed.  4,  7,  41 
C.  C.  A.  160,  holding  action  against  railroad  receiver  for  damages  from 
ne<?ligence  in  operation  of  road  not  removable  solely  on  ground  that 
receiver  was  appointed  by  Federal  court ;  Pope  v.  Louisville  etc.  Ry.  Co., 
173  U.  S.  580,  48  L.  Ed.  814,  19  Sup.  Ct.  502,  holding  receiver  appointed 
hy  Federal  court,  under  general  equity  powers,  in  case  removed  for 
diverse  citizenship,  not  entitled  to  removal;  Pierson  v.  Philips,  36  Fed. 
837,  838,  denying  original  jurisdiction  in  suit  on  marshal's  bond,  where 
amount  does  not  exceed  five  hundred  dollars;  McKee  v.  Coffin,  66  Tex. 
306,  1  S.  W.  277,  holding  marshal  sued  for  illegal  seizure,  under  at- 
tachment not  authorizing  same,  not  entitled  to  removal  merely  because 
Federal  officer ;  Henderson  v.  Cabell,  83  Tex.  545, 19  S.  W.  289,  denying 
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right  of  marshal,  who  has  obtained  dismissal  in  Federal  court,  to  remove 
subsequent  State  suit  on  same  cause  of  action. 

TTnited  StatiBS  District  Court,  sitting  in  bankruptcy,  bas  jurisdiction 
to  order  seizure  of  goods  belonging  to  bankrupt,  although  in  possession  of 
another  under  claim  of  title,  and  conflicting  State  laws  will  not  be  re- 
garded; hence  marshal  may  defend  action  for  unjustified  seizure  in 
obedience  to  writ  by  showing  title  to  have  been  in  bankrupt. 

Approved  in  In  re  Knopf,  144  Fed.  253,  following  rule;  Bryan  v. 
Bemheimer,  181  U.  S.  196,  45  L.  Ed.  819,  21  Sup.  Ct.  560,  holding  prop- 
erty of  bankrupt  in  hands  of  third  person  is  within  Bankruptcy  Act, 
§  2,  giving  District  Court  authority  to  appoint  receivers  or  marshal  to 
take  charge  of  bankrupt's  property  after  filing  of  petition;  Le  Master 
V.  Spencer,  203  Fed.  214,  215,  121  C.  C.  A.  416,  district  court  has  exclu- 
sive jurisdiction  to  determine  title  to  property  seized  by  receivers  or 
marshals  appointed  to  take  charge  of  bankrupt's  estates;  In  re  Demp- 
ster, 172  Fed.  357,  97  C.  C.  A.  51,  receiver  in  bankruptcy  may  maintain 
action  necessary  for  protection  of  property  of  bankrupt  in  district  where 
it  is  situated;  In  re  Smith,  113  Fed.  994,  holding  where  property  claimed 
to  belong  to  one  against  whom  involuntary  bankruptcy  petition  is  filed 
is  also  claimed  by  third  person,  who  is  about  to  remove  it,  court,  on 
petition  of  creditors,  will  restrain  such  removal;  Carling  v.  Seymour 
Lumber  Co.,  113  Fed.  490,  51  C.  C.  A.  1,  holding  where  petition  filed  to 
foreclose  mortgage  and  appoint  receiver  showed  that  plaintiff  had  in- 
solvency law  in  view  in  framing  petition,  it  would  be  sustained  as  fore- 
closure petition  though  requiring  amendment,  and  receiver's  possession 
of  mortgaged  property  would  not  be  disturbed  in  bankruptcy  proceedings 
against  debtor;  In  re  Young,  111  Fed.  159,  49  C.  C.  A.  283,  holding 
where  marshal  under  order  of  seizure  issued  under  Bankruptcy  Act,  §  2, 
cl.  3,  took  property  from  possession  of  bankrupt,  which  latter  surren- 
dered as  his  own,  court  will  not  on  motion  order  property  returned  to 
mortgagee  who  claims  he  was  in  possession  under  mortgage,  validity 
of  mortgage  being  denied  by  creditors;  In  re  Brooks,  91  Fed.  509,  up- 
holding bankruptcy  court's  jurisdiction  of  trustees'  petition  for  restora- 
tion of  bankrupt's  property  unlawfully  sold  on  foreclosure. 

109  T7.  a  426-431,  27  L.  Ed.  986,  3  Sup.  Gt.  319,  SMITH  ▼.  McNEAIi. 

Second  action,  begun  after  expiration  of  period  of  limitation,  but 
within  year  a^ter  dismissal  of  prior  suit,  because  complaint  therein  failed 
to  state  jurisdictional  facts  actually  existing,  is  ^thn  article  2755,  Code 
of  Tennessee,  providing  that  on  adverse  Judgment  in  suit  begun  in  time,  on 
ground  not  concluding  plaintiff's  right  of  action,  he  may  commence  new 
action  within  one  year. 

Approved  in  Pundt  v.  Pendleton,  167  Fed.  1005,  where  writ  of  cer- 
tiorari was  dismissed  by  State  court  on  ground  no  notice  had  been  given. 
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there  was  no  hearing  on  the  merits;  Ex  parte  Lonn^  Jnne,  160  Fed.  259, 
judgment  of  United  States  commissioner  on  hearing  of  chaige  that 
Chinese  was  unlawfully  in  United  States,  and  reciting  that  such  person 
was  dischai^ed  by  consent  of  United  States  attorney,  was  not  res  adju- 
dicata;  Bunker  Hill  etc.  Concentrating  Co.  v.  Shoshone  Min.  Co.,  109 
Fed.  507,  47  C.  C.  A.  200,  holding  judgment  of  dismissal  for  want  of 
jurisdiction  no  bar  to  another  suit  for  same  cause ;  Alexander  v.  Gordon, 
101  Fed.  95,  41  C.  C.  A.  228,  holding  under  Arkansas  statute  providing 
that  where  action  commenced  within  period  of  limitations  is  dismissed, 
plaintiff  may  commence  no  suit  within  one  year  thereafter,  record  of 
equity  suit  to  recover  possession  of  land  which  was  dismissed  without 
prejudice  is  admissible  to  avoid  bar  of  limitations  in  ejectment;  Cooper 
V.  McCoy,  116  Ark.  505,  173  S.  W.  413,  where  complaint  in  partition 
stated  no  cause  of  action,  judgment  dismissing  it  on  demurrer  was  no 
bar  to  another  action;  Atlanta  etc.  Ry.  Co.  v.  Wilson-,  119  Ga.  787,  47 
S.  E.  369,  where  suit  brought  in  court  of  competent  jurisdiction  over 
subject  matter  and  after  bar  of  statute  same  is  dismissed  for  want  of 
jurisdiction  over  person,  action  may  be  renewed  within  six  months  in 
court  of  competent  jurisdiction ;  Gaines  v.  City  of  New  York,  215  N.  Y. 
641,  542,  109  N.  E.  596,  597,  statute  was  suspended  though  earlier 
action  was  dismissed  for  want  of  jurisdiction;  Pittsburg  etc.  Ry.  Co.  v. 
Bemis,  64  Ohio  St.  32,  36,  59  N.  E.  746,  748,  holding  where  suit  for 
false  imprisonment  in  Federal  courts  against  two  corporations  was  dis- 
missed as  to  one  for  want  of  jurisdiction  and  other  obtained  judgment 
on  demurrer  because  complaint  did  not  state  cause  of  action,  plaintiff 
could  bring  new  suit  within  one  year;  Swift  &  Co.  v.  Memphis  Cold 
Storage  Warehouse  Co.,  128  Tenn.  102,  158  S.  W.  485,  decree  dismissing 
suit  may  enjoin  defendant  from  setting  up  statute  of  limitations  as 
defense  to  new  action  that  may  be  commenced  within  one  year;  Little 
Kock  etc.  Ry.  Co.  v.  Manees,  49  Ark.  252,  4  Am.  St.  Eep.  48,  4  S.  W. 
780,  holding  commencement  of  suit  will  bar  statute,  although  brought 
in  court  lacking  jurisdiction;  Pepper  v.  Donnelly,  87  Ky.  262,  8  S.  W. 
442,  holding  burden  upon  party  pleading  former  judgment  to  show  it  to' 
have  been  upon  merits;  Fay  v.  Costa,  2  Cal.  App.  247,  83  Pac.  278,  and 
Tompkins  v.  Pacific  Mut.  Life  Ins.  Co.,  53  W.  Va.  482,  483,  44  S.  E. 
440,  both  arguendo. 

Distinguished  in  Hardin  v.  Cass  County,  42  Fed.  655,  where  plain- 
tiff's voluntary  allowance  of  nonsuit  was  a  fraud  on  the  court's  juris- 
diction. 

Judgment  or  decree  on  merits  rendered  on  demurrer  as  constituting 
former  adjudication.    Note,  Ann.  Oas.  1913A,  548. 

Institution  of  suit  in  wrong  forum  as  arresting  running  of  statute 
of  limitations.    Note,  Ann.  Oas.  1916A,  268. 
XII— 13 
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Eff^t  of  plaintiff's  fault  causing  failure  of  suit  on  statutory  right 
to  additional  time  for  new  action.  Note,  11  L.  R.  A.  (N.  S.) 
480. 

Relation  of  new  pleadings  to  statute  of  limitations.  Note,  3 
L.  R.  A.  (N.  S.)  296. 

109  T7.  S.  432-440,  27  L.  Ed.  988,  3  Sup.  Ot.  272,  BAILET  ▼.  UNITED 
STATES. 

Sole  puxpose  of  acts  of  1846  and  1853,  rendering  yold  powers  of  attor- 
ney for  receiving  pasrment  of  claims  against  United  States,  unless  executed 
after  allowance,  was  to  protect  government,  not  parties;  bence  payment 
to  holder  of  power  of  attorney,  executed  before  allowance  of  claim,  is  good 
as  between  government  and  claimant. 

Approved  in  McGowan  v.  Parish,  237  U.  S.  294,  59  L.  Ed.  968,  35 
Sup.  Ct.  543,  after  allowance  of  claims,  protection  of  statute  may  be 
invoked  or  waived  by  officers  of  government;  National  Bank  of  Com- 
merce V.  Downie,  218  U.  S.  355,  20  Ann.  Oas.  1116,  54  L.  Ed.  1069,  31 
Sup.  Ct.  89,  disallowing  claims  of  creditors  to  preferences  under  assign^ 
ments  by  bankrupts  of  unallowed  claims  against  United  States;  Nutt  v. 
Knut,  200  U.  S.  20,  50  L.  Ed.  353,  26  Sup.  Ct.  216,  holding  void  part  of 
contract  for  prosecution  of  claim  against  United  States  making  com- 
pensation for  services  rendered  thereunder  lien  on  claim  and  on  any 
moneys  or  drafts  issued  thereon;  National  Bank  of  Commerce  v. 
Downie,  161  Fed.  842,  88  C.  C.  A.  657,  assignment  by  bankrupt  of  claims 
against  United  States  under  contract  partly  performed,  which  claims 
were  not  witnessed  or  acknowledged,  was  ineffective;  Owens  v.  Wilkin- 
son, 20  App.  D.  C.  66,  refusing  recovery  on  i^eement  containing  assign- 
ment to  attorney  of  interest  in  claim  against  government  for  services 
to  be  performed  in  prosecution  of  claim;  Sanborn  v.  Maxwell,  18  App. 
D.  C.  253,  upholding  oral  agreement  to  pay  attorneys  certain  sum  for 
services  to  be  performed  in  securing  appropriation,  which  fee  was  to 
be  an  interest  in  moneys  appropriated;  Thayer  v.  Pressey,  175  Mass. 
233,  235,  56  N.  E.  6,  7,  upholding  bill  against  executrix  of  owner  of 
patent  who  had  assigned  it  to  declare  trust  in  favor  of  licensee  who 
had  prosecuted  claim  against  government  for  use  of  invention  to  de- 
clare trust  in  moneys  awarded  to  administratrix  by  Congress  for  such 
use;  Fewell  v.  American  Surety  Co.,  80  Miss.  791,  92  Am.  St.  Rep.  628, 
28  South.  756,  holding  Rev.  Stats.,  §§  3477,  3737,  relating  to  assign- 
ment of  contracts  made  with  government,  have  no  application  to  con- 
troversy between  individuals  after  execution  of  contract  touching  dis- 
position of  moneys  received  from  government;  S.  H.  Hawes  &  Co.  v. 
Wm.  R.  Trigg  Co.,  110  Va.  174,  65  S.  E.  542,  assignment  of  shipbuilding 
contract  with  the  government  was  not  made  invalid  by  the  statute, 
where  the  money  was  paid  into  court  to  await  completion  of.  contracts ; 
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Freedman's  Sav.  etc.  Co.  v.  Shepherd,  127  U.  S.  505,  506,  32  L.  Ed. 
168,  8  Sup.  Ct.  1256,  holding  §  3737,  Rev.  Stats.,  prohibiting  transfer 
of  contracts  with  government,  does  not  embrace  lease  of  land;  Ball 
V.  Halsell,  161  U.  S.  79,  82,  40  L.  Ed.  624,  625,  16  Sup.  Ct.  556,  holding 
contract  of  assignment  will  not  support  action  against  principal,  by 
attorney,  for  portion  of  sum  recovered;  Dulaney  v.  Scudder,  94  Fed. 
9,  36  C.  C.  A.  52,  holding,  under  §  3727,  Rev.  Stats.,  government  may 
treat  assigned  contract  as  annulled,  or  may  recognize  assignment;  York 
V.  Conde,  147  N.  Y.  492,  42  N.  E.  195,  holding  assignment,  although 
unrecognized  by  government,  good  as  between  parties;  Manning  v. 
Leighton,  65  Vt.  94,  24  L.  R.  A.  690,  26  Atl.  260,  denying  attorney's  lien 
on  money  recovered  before  Alabama  claims  commission.  The  follow- 
ing are  held  not  within  the  statute,  or  §  3737,  Rev.  Stats.;  Hobbs  v, 
McLean,  117  U.  S.  577,  29  L.  Ed.  944,  6  Sup.  Ct.  874,  contract  for  part- 
nership with  government  contractor;  Butler  v.  Qoreley,  146  U.  S.  313, 
36  L.  Ed.  986,  13  Sup.  Ct.  88,  assignment  of  claim,  prior  to  decision 
of  Alabama  claims  commission,  to  assignee  in  insolvency;  Dexter  v. 
Meigs,  47  N.  J.  Eq.  495,  21  Atl.  116,  upholdihg  assignment  of  part  in- 
terest in  Indian  claim  against  United  States ;  Price  v.  Forrest,  173  U.  S. 
423,  43  L.  Ed.  142,  19  Sup.  Ct.  438  (afiOrming  52  N.  J.  Eq.  28,  30,  29 
Atl.  220,  221),  assignment  of  established  claim,  to  receiver,  by  order 
of  State  court;  Milliken  v.  Barrow,  65  Fed.  891,  892,  893,  assignment 
of  future  sugar  bounties,  to  mortgagee,  by  mortgagor  of  plantation; 
Jem^an  v.  Osbom,  155  Mass.  210,  29  N.  E.  521,  assignment  of  interest 
in  ship  and  voyage,  including  claims  against  United  States,  to  part 
owner. 

Scope  and  construction  of  statute  prohibiting  assignment  of  claim 
against  United  States.    Note,  20  Ann.  Oas.  1119,  1120. 

109  U.  S.  440-445,  27  I..  Ed.  990,  3  Sup.  Ct.  801,  JACKSON  v.  BOBY. 

Act  of  1866  and  subsequent  acta,  including  that  of  1872,  gave  sanctloa 
of  law  to  miners'  rules  in  mining  districts. 

Approved  in  Butte  City  Water  Co.  v.  Baker,  196  U.  S.  126,  49  L.  Ed. 
412,  25  Sup.  Ct.  211,  upholding  supplementary  regulations  relating  to 
mineral  locations  prescribed  by  State  in  addition  to  congressional  regu- 
lations; Cascaden  v.  Bortolis,  3  Alaska,  206,  and  Overgaard  v.  West- 
erberg,  3  Alaska,  172,  both  holding  court  will  take  judicial  knowledge 
of  rule  among  miners  that  discovery  and  appropriation  are  the  source 
of  title  of  mining  property ;  Penn  v.  Oldhanber,  24  Mont.  290,  61  Pac. 
650,  holding  custom  of  miners  in  certain  district  that  twenty  days' 
labor  shall  constitute  one  hundred  dollars'  worth  of  work  void  as  in 
conflict  with  Rev.  Stats.,  §  2324 ;  Glacier  Min.  Co.  v.  Willis,  127  U.  S. 
482,  32  L.  Ed.  175,  8  Sup.  Ct.  1217,  holding  locations  on  public  lands^ 
made  prior  to  passage  of  mineral  law,  governed  by  local  rules  and  eus- 
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toms;  Rico  Aspen  etc.  Min.  Co.  v.  Enterprise  Min.  Co.,  53  Fed.  324, 
holding  location  of  mining  tunnel,  under  Rev.  Stats.,  §  2323,  leaves 
length  thereof  to  be  determined  by  local  regulations,  irrespective  of 
length  of  surface  location;  dissenting  opinion  in  Bullion  etc.  Min.  Co. 
V.  Eureka  Hill  Min.  Co.,  5  Utah,  81,  11  Pac.  539,  arguendo. 

Where  expenditures  are  requiied  for  development  of  a  mine  upon, 
which  several  claims  have  been  located,  exceeding  value  of  a  single  claim* 
and  without  wUcli  claim  could  not  be  successfully  worked,  law  (Rev. 
Stats.,  §  2324)  permits  expenditure  required  by  statute,  for  development  of 
all  the  claims  held  in  common,  to  be  made  on  anyone  thereof. 

Approved  in  Power  v.  Sla,  24  Mont.  251,  61  Pac.  471,  reafi&rming 
rule;  Anvil  Hydraulic  &  Drainage  Co.  v.  Code,  182  Fed.  206,  105 
C.  C.  A.  45,  claim  in  controversy  was  not  contiguous  to  the  other  claims 
in  group  for  benefit  of  which  work  was  done ;  Willitt  v.  Baker,  133  Fed. 
949,  in  suit  under  Rev.  Stats.,  §  2326,  by  adverse  claimant  to  determine 
right  of  possession  of  mining  claim,  defendant  to  get  decree  where 
plaintiff's  case  fails  must  show  assessment  work  for  each  year;  Cham- 
bers V.  Harrington,  111  U.  S.  354,  28  L.  Ed.  454,  4  Sup.  Ct.  430,  Book 
V.  Justice  Min.  Co.,  58  Fed.*  117,  Justice  Min.  Co.  v.  Barclay,  82  Fed. 
560,  and  Eberle  v.  Carmichael,  8  N.  M.  174,  42  Pac.  97,  holding  work 
on  one  of  several  claims  held  in  common,  equal  to  amount  required 
on  all  sufficient;  Strasburger  v.  Beecher,  20  Mont.  151,  49  Pac.  743, 
holding  work  done  to  develop  claim,  compliance  with  law  requiring 
annual  representation  work,  although  done*  without  limits  of  claim. 

Sev.  Stats.,  §  2324,  allowing  work  to  be  done  or  expenditure  made  on 
one  of  several  claims  held  In  common,  in  place  of  required  expenditure  on 
each  claim  separately,  does  not  apply  to  cases  where  several  claims  are 
held  in  common  and  all  expenditures  are  made  for  development  of  one, 
without  reference  to  others;  e.  g.,  expenditure  on  flume  passing  over 
adjoining  land  and  dumping  waste  thereon  is  not  expenditure  on  latter. 

Approved  in  Big  Three  Min.  etc.  Co.  v.  Hamilton,  157  Cal.  135,  137 
Am.  St.  Rep.  118,  107  Pac.  304,  in  action  to  quiet  title,  work  done  on  one 
claim  had  no  tendency  to  develop  two  other  claims  located  by  same 
party ;  Copper  Mt.  M.  &  S.  Co.  v.  Butte  etc.  M.  Co.,  39  Mont.  492,  493, 
133  Am.  St.  Rep.  695,  104  Pac.  542,  applying  rule  where  representation 
work  done  on  one  of  a  group  did  not  tend  to  develop  them  all;  Morgan 
V.  Tillottson,  73  Cal.  521,  15  Pac.  89,  holding  failure  of  placer  claim 
locator  to  perform  annual  work  required  by  §  2324,  Rev.  Stats.,  ren- 
ders claim  subject  to  relocation;  Anthony  v.  Jillson,  83  Cal.  301,  23 
Pac.  421,  holding  complaint  in  action  to  determine  adverse  rights  to 
claims  must  allege  performance  of  statutory  amount  of  work;  generally 
in  O'Reilly  v.  Campbell,  116  U.  S.  423,  29  L.  Ed.  670,  6  Sup.  Ct.  424, 
and  Honaker  v.  Martin,  11  Mont.  96,  27  Pac.  398,  holding  development 
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by  working,  condition  of  continued  possession  of  claims  on  public  lands; 
Carney  v.  Arizona  etc.  Min.  Co.,  65  Cal.  40,  2  Pac.  735,  and  Sweet  v. 
Webber,  7  Colo.  447,  448,  4  Pac.  754,  both  holding  provisions  of  §  2324, 
Rev.  Stats.y  refer  to  both  lode  and  placer  claims;  dissenting  opinion  in. 
Fee  V.  Durham,  121  Fed.  471,  57  C.  C.  A.  584,  majority  holding  wh«re 
locator  commenced  work  pn  December  26th,  and  his  employees  worked 
until  December  30th,  which  was  Saturday,  when  they  quit  work,  leav-. 
ing  tools  on  claim,  until  Monday,  when  they  resumed  work,  but  pn 
Saturday  one  htindred  dollars'  worth  of  work  had  not  been  done,  and 
on  Saturday  night  between  12  and  1  plaintiff  located  claim,  plaintiff 
was  trespasser. 

Distinguished  in  Hain  v.  Mattes,  34  Colo.  351,  83  Pac.  129,  work 
done  in  tunnel  may  be  applied  as  assessment  work  on  mining  location 
though  continuous  strip  from  portal  of  tunnel  to  boundary  of  location 
not  owned;  De  Noon  v.  Morrison,  83  Cal.  166,  23  Pac.  375,  holding 
question  of  whether  work  was  intended  for  benefit  of  both  claims,  one 
for  jury. 

Where  neither  party  to  suit,  under**  Beir.  Stats.,  §  2326,  to  determine 
adverse  claim  to  mining  locations,  shows  compliance  with  requirements  as 
to  work  to  be  done  on  claim,  jury  should  be  instructed  to  find  against  both. 
Approved  in  Tonopah  Fraction  Mining  Co.  y.  Douglass,  123  Fed. 
941,  and  Wilson  v.  Freeman,  29  Mont.  475,  68  L.  B.  A.  838,  75  Pac.  86, 
both  following  rule ;  Willitt  v.  Baker,  133  Fed.  948,  where  locators  were 
at  work  on  December  31st  and  left  tools  on  claims  so  as  to  resume  work 
in  morning,  one  making  relocation  in  night  acquired  no  rights;  Helena 
Gold  &  Iron  Co.  v.  Baggaley,  34  Mont.  472,  87  Pac.  458,  where  neither 
party  is  entitled  to  patent,  judgment  should  be  in  favor  of  government; 
Sharkey  v.  Candiani,  48  Or.  124,  7  L.  B.  A.  (N.  S.)  791,  85  Pac.  223, 
discussing  steps  necessary  to  initiate  valid  mining  claim;  Slothower  v. 
Hunter,  15  Wyo.  197>  88  Pac.  38,  in  suit  to*8etermine  right  of  possession, 
each  party  must  show  aflBrmatively  his  title;  Silver  Min.  Co.  v.  Brown, 
10  Sawy.  246,  21  Fed.  168,  and  Anthony  v.  Jillson,  83  Cal.  300,  23  Pac. 
420,  holding  each  party  must  establish  claim  against  government  as  well 
as  against  adversary;  Strasburger  v.  Beecher,  44  Fed.  214,  and  Burke 
V.  Buiiker  Hill  etc.  Min.  Co.,  46  Fed.  647,  holding,  in  action  to  deter- 
mine adverse  claims  to  mining  locations,  United  States  is  substan- 
tially a  party,  and  entitled  to  removal  to  Federal  court ;  Shoshone  Min. 
Co.  V.  Rutter,  87  Fed.  802,  31  C.  C.  A.  223  (see  dissenting  opinion  in 
87  Fed.  810,  31  C.  C.  A.  223),  holding  suit  to  determine  adverse  claims 
to  mineral  locations,  one  arising  under  United  States  laws,  and  within 
Federal  court's  jurisdiction;  Rosenthal  v.  Ives,  2  Idaho,  248,  12  Pac. 
906,  holding  one  party  must  show  clearly,  as  against  government,  right 
to  patent  for  disputed  ground  before  either  can  prevail;  Lalande  v. 
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McDonald,  2  Idaho,  289,  holding  nonsuit  properly  granted  where,  in 
aetion  to  recover  specific  real  property,  under  Rev.  Stats',  §  2326,  there 
was  no  evidence  for  jury ;  Iba  v.  Central  Assn.  of  Wyoming,  5  Wyo.  360, 
40  Pac.  528,  holding  judgment  in  action  to  determine  adverse  claims 
to  mineral  locations  must  show  which  party  is,  or  that  neither  is,  en- 
titled thereto;  Brown  v.  Gumey,  201  U.  S.  190,  50  L.  Ed.  721,  26  Sup.  Ct. 
509,  arguendo. 
Distinguished  in  Conway  v.  Hart,  129  Cal.  488,  62  Pac.  46,  arguendo. 

Proceedings  against  unknown  owners.    Note,  87  Am.  St.  Bep.  406, 
411. 

Relocation  of  mining  claim  as  abandoned  or  forfeited.    Note,  68 
L.  B.  A.  848. 

109  XT.  S.   446-468,   27  L.   Ed.  992,   8   Sop.  Ct.   609,   OXTKNINaHAM  ▼. 
*    10.00N  ETC.  B.  S.  CO. 

Neither  a  State  nor  the  United  States  can  be  sued  as  defendant  in  any 
court  in  this  country  without  their  consent,  except  in  limited  class  of  cases 
in  wlii(di  a  State  may  be  made  a  party  in  Supreme  Court  by  virtue  of 
original  Jurisdiction  conferred  thereon  by  Constitution;  hence  courts  will 
refuse  to  take  jurisdiction  where  a  State  Is  an  indispensable  party. 

Approved  in  State  of  Louisiana  v.  McAdoo,  234  U.  S.  634,  68  L.  Ed. 
1509,  34  Sup.  Ct.  938,  denying  application  of  State  for  permission  to 
file  petition  against  Secretary  of  Treasury  to  review  judgment  as  to 
rate  of  duty  on  importation  of  Cuban  sugar;  Hopkins  v.  Clemson  Agri- 
cultural College,  221  U.  S.  642,  643,  649,  35  L.  R.  A.  (N.  S.)  243,  55 
L.  Ed.  894,  897,  31  Sup.  Ct.  654,  public  corporation  receiving  State  aid 
could  not  take  advantage  of  State's  immunity  from  suit  in  proceeding 
agaiuBt  it  for  constructing  dike  so  as  to  damage  private  property;  Scully 
V,  Bird,  209  U.  S.  490,  52  L.  Ed.  903,  28  Sup.  Ct.  597,  suit  against  dairy 
and  food  commissioner  of  SfAte  to  restrain  certain  action  taken  under 
cover  of  his  office  but  alleged  to  be  a  violation  of  State  laws  is  not 
suit  e^ainst  the  State ;  Smith  v.  Reeves,  178  U.  S.  448,  44  L.  Ed.  1146,  20 
Sup.  Ct.  924,  holding  Federal  court  has  no  jurisdiction  over  suit  against 
California  State  treasurer  in  official  capacity,  where  State  permitting 
suit  against  State  treasurer  provides  that  treasurer  may  demand  trial 
in  certain  county;  Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  391,  392, 
393,  399,  401,  discussing  true  test  of  maintainability  in  Federal  court  of 
suit  to  enjoin  State  officers  from  doing  act  in  name  of  State;  Plain  v. 
Home,  196  Fed.  584,  suit  purporting  to  be  against  officers  of  govern- 
ment individually  was  in  reality  against  United  States  to  enforce  con- 
tract for  sale  of  water  right  under  Reclamation  Act ;  St.  Louis  &  S.  F. 
R.  Co.  Y.  Allen,  181  Fed.  722,  Federal  court  has  no  jurisdiction  of  suit 
against  railroad  commission  to  enjoin  enforcement  of  order  of  com- 
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mission  not  authorized  by  law;  Central  of  Georgia  Ry.  Co.  v.  Mc- 
Lendon,  157  Fed.  963,  suit  to  enjoin  Governor  from  exercising  his  power 
to  recover  penalties  for  violation  of  State  statutes  is  suit  against  the 
State;  Morrill  v.  American  Reserve  Bond  Co.,  151  Fed.  308,  suit  by 
creditors  of  insolvent  corporations  entitled  to  benefit  of  securities  de- 
posited with  State  is  not  suit  against  the  State;  Berman  v.  Minnesota 
State  Agricultural  Society,  93  Minn.  127,  100  N.  W.  732,  Minnesota 
State  Agricultural  Society  is  immune  from  suits  for  torts  of  servants; 
State  V.  Mortensen,  69  Neb.  385,  95  N.  W.  834,  den3dng  jurisdiction  of 
action  against  members  of  board  of  public  lands  and  buildings  to  compel 
specific  performance  of  contract  for  leasing  of  convict  labor;  Ex  parte 
Hudson,  3  Okl.  Cr.  404, 107  Pac.  736,  party  who  submitted  to  jurisdiction 
of  Cherokee  court,  could  not  afterward  contest  validity  of  proceedings; 
Salem  Mills  Co.  v.  Lord,  42  Or.  88,  89,  90,  69  Pao.  1035, 1036,  holding  suit 
against  State  officers  to  restrain  them  from  using  more  water  from  certain 
stream  than  is  granted  by  contract  between  riparian  owners  and£tate  is 
not  suit  against  State ;  dissenting  opinion  in  Ex  parte  Toung,  209  U.  S.  < 
183, 14  Ann.  Gas.  764,  IS  L.  B.  A.  (N.  S.)  932,  52  L.  Ed.  788,  28  Sup.  Ct. 
441,  majority  holding  Federal  court  may  enjoin  attorney  general  of  State 
from  enforcing  State  statute  which  violates  Federal  Constitution; 
dissenting  opinion  in  Workman  v.  Mayor  etc.  of  New  York,  179  U.  S. 
588,  '45  L.  Ed.  331,  21  Sup.  Ct.  226,  majority  holding  city  liable  by 
maiitime  law  for  negligence  of  servants  in  charge  of  fireboat,  in  con- 
sequence of  which  boat  collides  with  and  injures  another  vessel;  Hans 
V.  Louisiana,  134  U.  S.  17,  33  L.  Ed.  848,  10  Sup.  Ct.  508,  holding  State 
cannot  be  sued  in  Circuit  Court  by  one  of  its  citizens;  Stanley  v. 
Schwalby,  147  U.  S.  518,  37  L.  Ed.  263,  13  Sup.  Ct.  422,  denying  dis- 
tinction between  suits  against  government  directly  and  against  its  prop- 
erty; Belknap  v.  Schild,  161  U.  S.  18,  20,  40  L.  Ed.  602,  16  Sup.  Ct.  446, 
447,  reaffirming  principle ;  Brown  v.  University  of  Rhode  Island,  56  Fed. 
58,  denying  Federal  jurisdiction  to  determine  rights  of  conflicting 
claimants  to  fund  granted  to  State  to  be  administered  thereby;  Water- 
Power  Co.  v.  Columbia  Electric  etc.  Co.,  43  S.  C.  166,  20  S.  E.  1006, 
holding  State  indispensable  party  to  suit  to  enjoin  use  of  water  by 
State's  lessee  of  canal;  dissenting  opinion  in  Lowry  v.  Thompson,  25 
S.  C.  433,  1  S.  E.  153,  majority  holding  action  against  sinking  fund 
commissioner  to  recover  deed  surreptitiously  taken  not  within  excep- 
tion; Mehlin  v.  Ice,  56  Fed.  19,  5  C.  C.  A.  403,  and  In.  re  Comingore, 
96  Fed.  562,  arguendo. 

Notwithstanding  rule  that  States  cannot  be  sued,  courts,  have  main- 
tained their  Jurisdiction  In  the  following  classes  of  cases,  where  Interests 
of  States  have  been  inyolved:   (1)  Where  property  of  State  or  in  which 
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State  1b  interested  comes  before  court  and  under  its  control,  without  "being 
forcibly  taken  from  State,  in  which  case  court  will  proceed  to  discharge  its 
duty  in  regard  thereto;  (2)  where  indiyldual  Is  sued  in  tort,  and  alleges 
orders  of  government  as  defense;  (3)  where  law  has  imposed  upon  officer  a 
well-defined  ministerial  duty  in  regard  to  a  specific  matter,  not  affecting 
general  functions  of  government,  but  in  performance  of  which  individuals 
have  distinct  interest^  enforceable  by  judicial  process,  such  as  mandamus. 
Approved  in  Lankford  v.  Platte  Iron  Wks.  Co.,  235  U.  S.  494,  59 
L.  Ed.  328,  35  Sup.  Ct.  173,  suit  by  depositor  in  insolvent  bank  to  com- 
pel State  banking  board  to  pay  deposit  from  bank  deposits  guaranty 
fund  could  not  be  maintained;  De  Laittre  v.  Board  of  Commrs.,  149 
Fed.  802,  refusing  to  compel  State  land  commissioners  to  issue  patents 
to  State  lands;  Smith  v.  Alexander,  146  Fed.  108,  refusing  preliminary 
injunction  in  suit  for  injunction  against  State  commissioners  to  enforce 
contract  between  State  and  complainant  according  to  latter 's  construc- 
tion thereof,  correctness  of  which  is  denied  by  defendants ;  International 
Postal  Supply  Co.  v.  Bruce,  114  Fed.  512,  applying  principle  in  suit  to 
restrain  suit  by  postmaster  of  infringing  machine;  Starr  v.  Chicago 
etc.  Ry.  Co.,  110  Fed.  7,  upholding  Federal  jurisdiction  to  enjoin  new 
attorney  general  from  prosecuting  suits  in  State  court  to  recover 
penalties  against  railroad  for  failure  to  put  in  force  statutory  rate 
schedule,  where,  at  suit  of  stockholders,  railroad  was  enjoined  by' Fed- 
eral court  from  putting  rates  m  force  and  Federal  officers  enjoined  from 
enforcing  statute;  Farmers'  Nat.  Bank  v.  Jones,  105  Fed.  464,  holding 
Federal  court  has  no  jurisdiction  over  suit  to  compel  State  officers  to 
issue  bonds  to  plaintiff,  as  it  is  in  effect  suit  against  State;  State  v. 
Chicago  etc.  R.  R.  Co.,  61  Neb.  549,  85  N.  W.  557,  holding  Federal  in- 
junction cannot  restrain  attorney  general  from  collecting  penalty  under 
maximum  freight  law  (reversed  in  110  Fed.  2) ;  State  v.  Ansel,  76  S.  C. 
407,  11  Ann.  Oas.  618,  57  S.  E.  190,  upholding  jurisdiction  of  supreme 
court  to  enforce  writ  of  certiorari  against  Governor;  Pennoyer  v.  Mc- 
Connaughy,  140  U.  S.  14,  35  L.  Ed.  367,  11  Sup.  Ct.  703,  discussing  cases 
in  which  suits  may  be  brought  against  State  officers;  Reagan  v.  Far- 
mers' Loan  etc.  Co.,  154  U.  S.  391,  88  L.  Ed.  1021, 14  Sup.  Ct.  1052,  hold- 
in*?  fact  that  officers,  going  beyond  their  powers,  assume  to  act  under 
valid  law,  will  not  oust  courts  of  jurisdiction  to  restrain;  Belknap  v. 
Schild,  161  U.  S.  19,  40  L.  Ed.  602,  16  Sup.  Ct.  446,  holding  government 
officers,  acting  under  orders,  personally  liable  for  infringement  of 
patent;  Tindal  v.  Wesley,  167  U.  S.  218,  42  L.  Ed.  142,  17  Sup.  Ct.  776, 
holdins:  individual  sued  for  tort  must  show  that  his  authority  sufficed 
to  protect  him;  McConnaughy  v.  Pennoyer,  14  Sawy.  588,  43  Fed.  199, 
holdinqr  suit  against  defendants  claiming:,  but  without  authority,  to  act 
as  authorized  agents  of  State,  maintainable;  Parsons  y.  Marye,  23  Fed. 
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117,  119,  enjoining  State  auditor  from  refusing  to  receive  State  cou- 
pons in  payment  of  taxes;  Head  v.  Porter,  48  Fed.  486,  488,  holding 
government  officer  in  charge  of  armory  may  be  sued  for  infringement 
of  patent;  President  «tc.  of  Yale  College  v.  Sanger,  62  Fed.  181,  en- 
joining State  treasurer  from  threatened  division  of  income  guaranteed 
to  plaintiff;  Western  Union  Tel.  Co.  v.  Henderson,  68  Fed.  594,  holding 
suit  maintainable  to  enjoin  officer  from  proceeding  under  unconstitu- 
tional act;  McWhorter  v.  Pensacola  etc.  R.  R.  Co.,  24  Fla.  467,  12  Am. 
St.  Rep.  228,  2  L.  B.  A.  508,  5  South.  134,  suit  to  enjoin  railroad  com- 
missioners from  promulgating  certain  rates;  Cuban  S.  S.  Co.  v.  Fitz- 
patrick,  66  Fed.  68,  •  enjoining  municipal  officers  from  making  arrests 
under  unconstitutional  statute;  dissenting  opinion  in  Stanley  v.  Sch- 
walby,  147  U.  S.  523,  87  L.  Ed.  265,  13  Sup.  Ct.  424,  majority  denying 
distinction  between  suits  against  government  directly  and  against  its 
property;  dissenting  opinion  in  Robertson  v.  Smith,  109  Ind.  100,  10 
N.  E.  592,  majority  holding  claimant  for  lieutenant-governorship  can- 
not maintain  quo  warranto,  exclusive  power  being  in  assembly;  dis- 
senting opinion  in  Lowry  v.  Thompson,  25  S.  C.  431, 1  S.  E.  152,  majority 
opinion  below. 

Distinguished  in  Lowry  v.  Thompson,  25  S.  C.  422,  423,  1  S.  E.  145, 
146,  holding  action  against  sinking  fund  commission  to  recover  deed 
surreptitiously  taken  not  within  exception. 

Right  to  mandamus  against  a  public  officer.    Note^  16  E.  B.  C.  787. 

Bnle  tliat  State  cannot  be  sued  without  Its  consent  cannot  be  evaded 
lory  suing  State  officers  Individually  wbere  State  Is  real  party  at  Interest; 
hence  second  mortgage  bondliolders  cannot  maintain  action  of  foreclosure 
against  railroad  sold  to  State  under  foreclosure  of  first  mortgage,  making 
Oovemor  thereof  a  party. 

Approved  in  Public  Service  Ry.  Co.  v.  Herold,  229  Fed.  910,  pleadings 
in  suit  to  recover  taxes  paid  under  protest  sliowed  suit  was  not  against 
the  collectors  officially;  Leonard  v.  Rodda,  5  App.  D.  C.  265,  while 
appeal  from  order  made  on  return  to  writ  of  habeas  corpus,  discharging 
prisoner  from  custody,  may  be  in  name  of  warden,  United  States  is  real 
party;  State  v.  Southern  Ry.  Co.,  145  N.  C.  526,  13  L.  E.  A.  (N.  S.) 
966,  59  S.  E.  581,  suit  in  Federal  court  against  corporation  commissioner 
and  attorney  general  to.  enjoin  enforcement  of  maximum  passenger  rate 
act  was  a  suit  against  the  State;  Buchanan  v.  State  Treasurer,  68  S.  C. 
420,  47  S.  E.  686,  denying  mandamus  to  compel  State  controller  to  issue 
circuit  judge's  salary  warrant  where  there  is  no  statute  fixing  salary 
and  no  appropriation  made  therefor;  Love  v.  Filtsch,  33  Okl.  134,  135, 
124  Pac.  32,  proceeding  in  mandamus  to  enforce  claim  for  rent  growing 
out  of  eontract  between  State  and  parties  owning  property  occupied 
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by  State  officials,  is  action  against  the  State;  State  v.  Murray,  79  S.  C. 
330,  60  S.  E.  933,  suit  against  commissioner  appointed  to  dispose  of 
property  connected  with  State  dispensary  and  wind  up  its  affairs  was 
suit  against  the  State;  dissenting  opinion  in  White  v.  Ayer,  126  N.  C. 
604,  36  S.  E.  142,  majority  determining  right  of  chief  inspector  of  shell- 
fish to  compensation;  Pennoyer  v.  McConnaughby,  140  U.  S.  10,  16,  35 
L.  Ed.  365,  367,  11  Sup.  Ct.  701,  704,  holding  affirmative  relief  not 
grantable  against  State  officer  by  ordering  performance  of  acts  forbidden 
by  State  law,  although  unconstitutional;  Belknap  v.  Schild,  161  U.  S. 
21,  40  L.  Ed.  603, 16  Sup.  Ct.  447,  holding  proceedings  cannot  be  brought 
against  government  officers  to  restrain  use. of  government  property; 
Peck  V.  State,  137  N.  Y.  376,  38  Am.  St.  Rep.  739,  33  N.  E.  318,  holding 
judgment  against  State  asylum  directors  not  res  ad  judicata  as  to  State; 
Lowry  v.  Thompson,  25  S.  C.  420,  1  S.  E.  144,  holding  action  in  form 
against  officer  not  maintainable  if  in  fact  against  State ;  Columbia  Water- 
Power  Co.  V.  Columbia  Electric  etc.  Co.,  43  S.  C.  168,  20  S.  E.  1007, 
holding  fact  that  State  is  not  named  as  party  to  record  not  conclusive; 
Bates  V.  Taylor,  87  Tenn.  330,  3  L.  B.  A.  319,  11  S.  W.  268,  denying 
jurisdiction  over  bill  to  compel  Governor  to  issue  election  cerfificate  to 
one  person  and  to  enjoin  him  from  issuing  it  to  another.  The  following 
citing  cases,  relying  upon  the  principal  case,  hold  the  respective  actions 
suits  against  States,  and  deny  jurisdiction  on  that  account;  Hagood  v. 
Southern,  117  U.  S.  69,  70,  29  L.  Ed.  811,  6  Sup.  Ct.  616,  617,  suit  against 
State  officers  to  enforce  performance  of  State's  contract;  In  re  Ayers, 
123  U.  S.  489,  31  L.  Ed.  224,  8  Sup.  Ct.  174  (see  dissenting  opinion  in 
123  U.  S.  510,  31  L.  Ed.  231,  8  Sup.  Ct.  185),  bill  to  enjoin  State  officers 
from  suing  delinquent  taxpayers,  who  had  tendered  State  coupons; 
Christian  v.  Atlantic  etc.  R.  R.  Co.,  133  U.  S.  244,  33  L.  Ed.  593,  10  Sup. 
Ct.  263,  suit  praying  to  have  complainant's  bonds  declared  a  lien  on 
stock  owned  by  State;  North  Carolina  v.  Temple,  134  U.  S.  30,  83 
L.  Ed.  852,  10  Sup.  Ct.  511,*suit  against  auditor  to  compel  levy  of  special 
tax  for  benefit  of  bondholders;  New  York  Guaranty  Co.  v.  Steele,  134 
U.  S.  232,  33  L.  Ed.  892,  10  Sup.  Ct.  512,  suit  against  State  auditor  to 
compel  him  to  raise  a  tax ;  Manchester  Fire  Ins.  Co.  v.  Herriott,  91  Fed. 
714,  suit  by  foreign  insurance  companies  to  restrain  State  officers  from 
enforcing  law  requiring  payment  to  State  of  percentage  of  premiums. 
The  following  are  held  not  to  be  suits  against  States:  Poindexter  v. 
Greenhow,  114  U.  S.  287,  29  L.  Ed.  191,  5  Sup.  Ct.  912,  suit  by  taxpayer, 
against  collector  who,  after  refusal  to  receive  State  coupons  for  taxes, 
levies  on  plaintiff's  property;  Reagan  v.  Farmers'  Loan  etc.  Co.,  154 
U.  S.  389,  38  L.  Ed.  1020,  14  Sup.  Ct.  1051,  suit  to  enjoin  State  railroad 
commission  from  enforcing  rates;  Tindal  v.  Wesley,  167  U.  S.  221,  42 
L.  Ed.  142,  143,  17  Sup.  Ct.  776,  777,  suit  to  recover  possession  qf  real 
property  against  individual  asserting  that  his  possession  is  on  behalf  of 
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State;  Tnchman  v.  Welch,  42  Fed.  550,  suit  to  restrain  county  attorney 
from  instituting  contempt  proceedings  against  violator  of  injunction 
against  sale  of  liquor  in  original  packages;  Gregg  v,  Sanford,  65  Fed. 
155,  12  C.  C.  A.  525,  suit  against  State  auditor  to  restrain  levy  of  tax 
unauthorized  by  law;  Mills  v.  Green,  67  Fed.  824,  suit  against  State 
supervisor  of  registration  to  enjoin  carrying  out  provisions  of  alleged 
unconstitutional  registration  act;  Western  Union  Tel.  Co.  v.  Henderson, 
68  Fed.  597,  suit  against  auditor  to  restrain  him  from  certifying  valu- 
ations of  property  for  taxation,  on  ground  that  act  is  unconstitutional; 
Metropolitan  Life  Ins.  Co.  v.  McNall,  81  Fed.  892,  suit  by  foreign  insur- 
ance company  to  enjoin  State  superintendent  from  revoking  its  license; 
Mutual  Life  Ins.  Co.  v.  Boyle,  82  Fed.  710,  action  to  compel  superin- 
tendent of  insurance  to  issue  certificate;  Howell  v.  Miller,  91  Fed.  135, 
33  €.  C.  A.  407,  suit  to  enjoin  publication  of  edition  of  State  laws,  by 
parties  acting  as  agents  of  State;  McWhorter  v.  Pensacola  etc.  R.  R. 
Co.,  24  Fla.  461,  462,  12  Am.  St.  Rep.  223,  224,  2  L.  R.  A.  506»  5  South. 
131,  132,  suit  against  railroad  commissioners  to  enjoin  promulgation  of 
rates;  Butler  v.  EUerbee,  44  S.  C.  261,  22  S.  E.  429,  action  against  treas- 
urer to  enjoin  payment  of  registration  officer's  warrants;  United  States 
V.  Schwalby,  8  Tex.  Civ.  App.  682,  29  S.  W.  92,  trespass  to  try  title  to 
land  occupied  by  fort  against  individuals  in  conmiand;  dissenting  opin- 
ions in  Lowry  v.  Thompson,  25  S.  C.  432,  1  S.  E.  153,  majority  opinion, 
supra;  Head  v.  Porter,  48  Fed.  483,  and  Consolidated  Water  Co.  v.  City 
of  San  Diego,  93  Fed.  851,  35  C.  C.  A.  631,  arguendo. 

When  public  officers  are  subject  to  suit  although  they  assume  to  be 
acting  for  a  State  or  the  United  States.  Note,  108  Am.  St.  Eep. 
832,  837,  840. 

When  action  against  officers  deemed  against  State.  Note,  44 
L.  R.  A.  (N.  S.)  194,  207,  212. 

Right  of  action  against  public  officers.    Note,  1  £.  R.  0.  827. 

109  Xr.  8.  468-177,  27  li.  Ed.  1000,  3  Sup.  Ot.  309,  USBOUX  v.  HUDSON. 

Federal  marslial,  acting  under  warrant  merely  ordering  hlnT  to  Beise 
property  of  bankrupt,  must  detennine  for  himself  whether  goods  are  liable 
to  seixure,  and  may  be  sued  In  any  court  of  competent  Jurisdiction  for 
erroneous  seizure;  hence  marshal  cannot  maintain  suit  in  Federal  court  to 
enjoin  prosecution  of  action  of  trespass  in  State  court,  where  parties  to 
suit  in  equity  are  co-eltizenB. 

Approved  in  Herman  v.  Smith,  171  Fed.  741,  action  of  trespass  may  be 
brought  by  third  person  for  wrongful  seizure  of  property  by  a  trustee 
or  other  officer  of  bankruptcy  court;  McLean  v.  Mayo,  113  Fed.  107, 
dissolving  restraining  order  in  suit  by  bankruptcy  trustee  to  restrain 
action  against  marshal  for  seizure  of  goods  under  order  of  bankruptcy 
court,  on  ground  that  it  prevented  settlement  of  estate,  where  defend- 
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ant's  verified  answer  disclaims  interest  in  goods  in  trustee's  hands,  and 
alleges  election  to  rely  on  State  court  remedy  against  marshal  as  indi- 
vidual ;  Schott  V.  Hudson,  109  U.  S.  478,  27  L.  Ed.  1003,  3  Sup.  Ct.  315, 
following  rule ;  Woolner  v.  Spalding,  65  Miss.  210,  3  South.  584,  arguendo. 

109  U.  8.  477^78,  27  I..  Ed.  1003,  3  Sup.  Ot.  314,  SOHOTT  v.  HUDSON. 

Not  cited. 

109  U.  8.  478-486,  27  I..  Ed.  1003,  3  Sap.  Ct.  322,  BAin)AIJi  T.  BAI.TI- 
MOBE  ETC.  R.  R.  00. 

When  evidence,  witli  all  Inferences,  Is  insufficient  to  support  verdict 
for  plaintiif ,  so  tbat  such  verdict,  if  rendered,  must  be  set  aside,  court  may 
direct  verdict  for  defendant. 

Approved  in  Riley  v.  Louisville  etc.  R.  Co.,  133  Fed.  906,  66  C.  C.  A. 
598,  Moores  v.  Citizens'  etc.  Bank  of  Piqua,  111  U.  S.  170,  28  L.  Ed. 
890,  4  Sup.  Ct.  352,  Schofield  v.  Chicago  etc.  Ry.  Co.,  114  U.  S.  619,  29 
L.  Ed.  226,  5  Sup.  Ct.  1127,  Hig^ns  v.  McCrea,  116  U.  S.  683,  29  L.  Ed. 
768,  6  Sup.  Ct.  563,  Marshall  v.  Hubbard,  117  U.  S.  419,  29  L.  Ed.  920, 
6  Sup.  Ct.  806,  Goodlett  v.  Louisville  etc.  R.  R.  Co.,  122  U.  S.  411,  30 
L.  Ed.  1234,  7  Sup.  Ct.  1260,  Bagley  v.  Cleveland  Rollings  Mill  Co.,  22 
Blatchf.  342,  21  Fed.  160,  Newport  News  etc.  Co.  v.  Howe,  52  Fed.  365, 
3  C.  C.  A.  121,  Franklin  Brass  Co.  v.  Phoenix  Assur.  Co.,  65  Fed.  776, 
13  C.  C.  A.  124,  Deavers  v.  Spencer,  70  Fed.  481, 17  C.  C.  A.  215,  Sullivan 
V.  Colby,  71  Fed.  466,  18  C.  C.  A.  193,  Travelers'  Ins.  Co.  v.  Selden,  78 
Fed.  287,  24  C.  C.  A.  92,  Smyth  v.  New  Orleans  etc.  Banking  Co.,  93 
Fed.  927,  35  C.  C.  A.  646,  Creswell  v.  Wilmington  etc.  R.  R.  Co.,  2 
Penne.  (Del.)  210,  43  Atl.  633,  Simmons  v.  Chicago  etc.  R.  R.  Co.,  110 
111.  346,  and  Gregory  v.  Cleveland  etc.  R.  R.  Co.,  112  Ind.  389,  14  N.  E. 
229,  all  following  rule;  Slocum  v.  New  York  Life  Ins.  Co.,  228  U.  S. 
369,  386,  Ann.  Cas.  1914D,  1029,  57  L.  Ed.  883,  889,  33  Sup.  Ct.  523,  in 
action  on  insurance  policy  directing  judgment  be  entered  in  favor  of 
defendant  notwithstanding  verdict;  Delk  v.  St.  Louis  etc.  R.  R.  Co., 
220  U.  S.  587,  55  L.  Ed.  595,  31  Sup.  Ct.  617,  evidence  did  not  establish 
defense  of  contributory  negligence  as  matter  of  law;  Marande  v.  Texas 
&  Pacific  R.  R.  Co.,  184  U.  S.  191,  46  L.  Ed.  496,  22  Sup.  Ct.  346,  holding 
whether  cotton  was  set  on  fire  by  sparks  from  locomotive  is  for  jury 
where  cotton  stored  in  open  sheds  near  tracks;  District  of  Columbia  v. 
Moulton,  182  U.  S.  582,  45  L.  Ed.  1241,  21  Sup.  Ct.  842,  applying  rule 
in  suit  for  injuries  caused  by  horse  being  frightened  by  steam  roller 
left  in  street ;  Patton  v.  Texas  &  P.  R.  R.  Co.,  179  U.  S.  660,  45  L.  Ed. 
363,  21  Sup.  Ct.  276,  upholding  direction  of  verdict  in  action  by  loco- 
motive fireman  for  injuries;  Victor  American  Fuel  Co.  v.  Tomljanovich, 
232  Fed.  666,  where  there  was  no  specific  motion  for  direction  of  ver- 
dict, refusal  to  rule  evidence  was  insufficient  to  warrant  verdict  could 
be  held  erroneous;  Atlantic  Coast  Line  R.  Co.  v.  Farmer,  176  Fed.  701, 
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100  C.  C.  A.  244,  in  action  for  injuries  to  servant  in  railroad  yard,  court 
erred  in  refusing  to  direct  verdict  for  defendant;  Worth  Bros.  Co.  v. 
Kallas,  162  Fed.  308,  89  C.  C.  A.  186,  where  different  conclusions  might 
be  reached  regarding  negligence  of  both  plaintiff  and  defendant,  both 
questions  should  be  submitted  to  jury;  United  States  Express  Co.  v. 
Kraft,  161  Fed.  302,  19  L.  R.  A.  (N.  S.)  296,  88  C.  C.  A.  346,  negligence 
per  se  on  part  of  plaintiff  was  not  shown  where  incidents  did  not  estab- 
lish its  existence  as  matter  of  law;  United  States  v.  American  Surety 
Co.,  161  Fed.  151,  in  action  on  bond  of  postal  clerk,  evidence  of  his 
guilt  was  insufficient  to  establish  breach  of  fidelity  bond;  Russell  v. 
Oregon  etc.  R.  Co.,  155  Fed.  26,  83  C.  C.  A.  618,  in  personal  injury  case 
plaintiff's  negligence  barred  recovery  whatever  negligence  there  may 
have  been  on  part  of  defendant;  McCalmont  v.  Lanning,  154  Fed.  354, 
84  C.  C.  A.  138,  in  action  on  promissory  note,  there  was  no  question 
to  submit  to  jury ;  Ragsdale  v.  Southern  R.  R.  Co.,  121  Fed.  926,  uphold- 
ing direction  of  verdict  in  action  against  railroad  for  burning  of  building 
near  track  alleged  to  have  been  caused  by  sparks  from  locomotive; 
Woodward  v.  Chicago  etc.  Ry.  Co.,  145  Fed.  578,  75  C.  C.  A.  591,  apply- 
ing rule  in  action  against  railroad  for  dam^ages  by  fire  through  loco- 
motive sparks ;  Parks  v.  Southern  Ry.  Co.,  143  Fed.  277,  74  C.  C.  A.  414, 
upholding  refusal  to  permit  plaintiff  to  take  nonsuit  and  permitting 
direction  of  verdict  for  defendant;  Swift  v.  Johnson,  138  Fed.  875,  1 
L.  R.  A.  (N.  S.)  1161,  71  C.  C.  A.  619,  where  action  for  death  of  minor 
son  is  prosecuted  for  sole  benefit  of  father,  who  abandoned  son  during 
minority,  recovery  limited  to  nominal  damages ;  Minahan  v.  Grand  Trunk 
Western  Ry.  Co.,  138  Fed.  47,  70  C.  C.  A.  463,  reversing  directed  verdict 
for  defendant  in  action  for  injttries  to  passenger  by  derailment  of  car 
as  it  passed  over  defective  switch  where  evidence  conflicted  as  to  cause 
of  defect;  Camden  &  S.  Ry.  Co.  v.  Rice,  137  Fed.  328,  69  C.  C.  A.  656, 
upholding  refusal  to  direct  verdict  for  defendant  in  action  for  injuries 
to  street-car  passenger  while  attempting  to  alight;  International  Text 
Book  Co.  V.  Heartt,  136  Fed.  133,  69  C.  C.  A.  127,  applying  rule  in  action 
against  corporation  for  slander  committed  by  its  agent  who  uttered  words 
when  not  engaged  in  performance  of  duties;  Richardson  v.  Powers,  11 
Ariz.  35,  89  Pac.  543,  refusing  to  review  action  of  trial  court  in  directing 
verdict,  where  record  did  not  show  testimony  taken  at  trial ;  Gila  Valley 
etc.  R.  Co.  V.  Lyon,  8  Ariz.  123,  71  Pac.  959,  in  action  for  death  of  brake- 
man,  question  whether  premises  were  reasonably  safe  was  not  so  con- 
elusive  as  to  make  it  question  of  law;  Watson  v.  Manitou  etc.  Ry.  Co., 
41  Colo.  146,  17  L.  R.  A.  (N.  S.)  916,  92  Pac.  20,  applying  rule  in  action 
against  railroad  for  injuries  to  one  stepping  off  retaining  wall  of  station 
while  taking  a  walk;  Higgins  v.  Wilmington,  3  Penne.  (Del.)  360,  51  Atl. 
2,  applying  rule  where  plaintiff  to  avoid  threatened  injury  jumped  from 
^re  truck  and  was  injured  by  falling  into  excavation  in  street;  Scott 
v.  District  of  Columbia,  27  App.  D.  C.  417,  verdict  properly  directed  in 
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action  against  District  of  Columbia  for  damages  sustained  by  slipping 
on  iron  sewer  plate  on  sidewalk;  Ford  v.  Ford,  27  App.  D.  C.  412,  6 
L.  B.  A.  (N.  S.)  442,  in  ejectment  suit,  court  erred  in  not  directing  ver- 
dict where  defendant  produced  deed  and  proof  of  it  was  genuine; 
Guenther  v.  Metropolitan  R.  R.  Co.,  23  App.  D.  C.  510,  where  question 
was  whether  injured  person  died  from  wrongful  act  of  railroad  company 
or  from  heart  disease,  it  was  eiTor  to  direct  verdict;  Washington  Asphalt 
Block  etc.  Co.  v.  Mackey,  15  App.  D.  C.  422,  prayer  for  general  verdict 
could  not  be  granted  where  evidence  justified  submission  of  first  count 
but  not  second;  Somerville  v.  Elnights  Templars  etc.  Assn.,  11  App. 
D.  C.  424,  in  action  on  insurance  policy  stipulating  against  liability  in 
case  of  suicide,  where  evidence  supported  defense  of  suicide;  Adams  v. 
Washington  etc.  R.  R.  Co.,  9  App.  D.  C.  31,  all  doubt  should  be  resolved 
in  favor  of  submission  to  jury  where  it  is  questionable  whether  verdict 
should  be  directed;  Warthen  v.  Hammond,  5  App.  D.  C.  172,  in  action 
for  goods  sold  and  delivered,  plaintiff  made  out  a  prima  facie  case; 
Estate  of  McLane,  21  D.  C.  560,  upholding  power  of  court  in  will  case 
to  direct  verdict  where  charges  of  fraud  and  undue  influence  were 
unproven;  Greenwell  v.  Washington  Market  Co.,  21  D.  C.  308,  where 
plaintiff  was  guilty  of  gross  negligence  in  entering  dark  room,  court 
properly  directed  verdict  for  defendant;  Brunson  v.  Southwestern  De- 
velopment Co.,  7  Ind.  Ter.  219,  104  S.  W.  596,  where  it  was  difficult  to 
locate  negligence  on  part  of  either  plaintiff  or  defendant,  verdict  should 
have  been  directed;  Truckett  v.  Bronaugh,  4  Ind.  Ter.  734,  76  S.  W. 
295,  facts  and  circumstances  were  sufficiently  strong  to  make  out  prima 
facie  case;  Goodes  v.  Order  of  United  Commercial  Travelers,  174  Mo. 
App.  345,  353, 156  S.  W.  999,  1002,  discussing  rule  in  action  on  accident 
insurance  policy;  Selden-Breck  Const.  Co.  v.  linnett,  38  Okl.  709,  134 
Pac.  958,  where  death  was  caused  by  tipping  of  elevator  used  in  con- 
structing building,  question  of  negligence  should  have  gone  to  jury; 
Neeley  v.  Southwestern  etc.  Oil  Co.,  13  Okl.  362,  372,  64  L.  R.  A.  145, 
75  Pac.  539,  542,  reversing  nonsuit  in  action  for  personal  injuries  to 
servant  in  factory  caused  by  defective  appliances;  Huber  v.  Miller,  41 
Or.*  113,  68  Pac.  403,  applying  rule  in  action  on  note ;  Gunn  v.  Union 
R.  R.  Co.,  27  R.  I.  327,  329,  2  L.  R.  A.  (N.  S.)  362,  62  Atl.  121,  122, 
upholding  Gen.  Laws  1896,  c.  251,  §  11,  authorizing  Supreme  Court  to 
direct  judgment  without  further  trial  by  jury;  Woolf  v.  Washington 
etc.  Nav.  Co.,  37  Wash.  503,  79  Pac.  999,  not  presumed  that  one  killed 
at  railroad  crossing  exercised  due  care  where  attendant  facts  show  he 
did  not;  Ketterman  v.  Dry  Fork  R.  R.  Co.,  48  W.  Va.  613,  37  S.  E. 
686,  applying  principle  where  section-hand  going  home  from  work  on 
hand-car  was  killed  by  collision  with  runaway  car;  Ferguson  v.  Arthur, 
117  U.  S.  490,  29  L.  Ed.  982,  6  Sup.  Ct.  865,  holding  verdict  properly 
directed  in  absence  of  questions  of  fact;  Louisville  etc.  R.  R.  Co.  v. 
Woodson,  134  U.  S.  621,  3S  L.  Ed.  1035,  10  Sup.  Ct.  630,  sustaining 
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Tennessee  statute  pr<yviding  that  no  more  than  two  new  trials  be 
granted ;  Bunt  v.  Sierra  Butte  etc.  Min.  Co.,  138  U.  S.  485,  84  L.  Ed.  1032, 
11  Sup.  Ct.  464,  where  miner  voluntarily  sat  down  to  rest  under  dan- 
gerous roof  of  tunnel ;  Southern  Pacific  Co.  v.  Seley,  152  U.  S.  156,  38 
L.  Ed.  396,  14  Sup.  Ct.  533,  reversing  for  error  in  refusing  to'  direct 
verdict  where  plaintiff  was  guilty  of  contributory  negligence;  Sparf  v. 
United  States,  156  U.  S.  100,  39  L.  Ed.  360,  15  Sup.  Ct.  292,  upholding 
instruction  that  jury  must  either  convict  accused  of  murder  or  acquit 
him ;  Oelbermann  v.  Merritt,  22  Blatchf .  42,  19  Fed.  409,  holding  excep- 
tions to  refusal  to  direct  verdict  bring  up  questions  of  admissibility  of 
evidence;  Au  v.  New  York  etc.  R.  R.  Co.,  29  Fed.  83,  holding  verdict 
may  be  directed  for  plaintiff  where  proof  would  not  sustain  contrary 
verdict;  Cincinnati  etc.  Ry.  Co.  v.  Mealer,  50  Fed.  728,  1  C.  C.  A.  633, 
holding  motion  to  direct  verdict  rightly  made  at  close  of  evidence; 
Northern  Pac.  R.  Co.  v.  Sullivan,  53  Fed.  222,  3  C.  C.  A.  506,  sustaining 
charge  that  unnecessary  blowing  of  whistle  near  horses  was  negligence; 
Hinds  V.  Keith,  57  Fed.  15,  6  C.  C*  A.  231,  refusing  reversal  for  errone- 
ous charges  where  whole  evidence  was  insufficient  to  support  a  verdict; 
Northwestern  Fuel  Co.  v.  Danielson,  57  Fed.  920,  6  C.  C.  A.  636,  holding 
court  may  instruct  jury,  as  to.  negligence,  where  facts  are  undisputed ; 
Tucker  v.  Baltimore  etc.  Ry.  Co.,  59  Fed.  968,  8  C.  C.  A.  416,  where 
licensee  walked  on  track  instead  of  on  path ;  Kansas  City  etc.  R.  R.  Co. 
v.  Kirksey,  60  Fed.  1002,  9  C.  C.  A.  321,  Moebus  v.  Becker,  46  N.  J.  L. 
44,  and  Candelaria  v.  Atchison  etc.  R.  R.  Co.,  6  N.  M.  284,  27  Pac. 
503,  where  trespasser  was  injured  by  train  which  defendants'  employees 
were  ordinarily  diligent  in  attempting  to  stop;  Southern  Pac.  Co.  v* 
Johnson,  69  Fed.  566,  16  C.  C.  A.  317,  holding  evidence  insufficient  to 
establish  negligence;  Mt.  Adams  etc.  Inclined  Ry.  Co.  v.  Lowery,  74  Fed. 
477,  20  C.  C.  A.  596,  distinguishing  between  discretion  to  set  aside  ver- 
dict and  obligation  to  direct  verdict;  Texas  etc.  Ry.  Co.  v.  Eason,  92 
Fed.  663,  34  C.  C.  A.  530,  holding  refusal  to  direct  verdict  subject  to 
review,  evidence  being  before  appellate  court ;  Bartelott  v.  International 
Bank,  119  IlL  270,  9  N.  E.  899,  holding  defendant  may  move  to  exclude 
entire  evidence,  or  to  direct  verdict,  where  plaintiff  fails  to  produce  any 
essential  evidence;  Wabash  etc.  Pacific  Ry.  Co.  v.  Locke,  112  Ind.  422, 
2  Am.  St.  Rep.  207,  14  N.  E.  399,  holding  evidence  must  affirmatively 
establish  circumstances  from  which  inference  of  negligence  fairly  arises ; 
Clark  V.  Jenkins,  162  Mass.  398,  38  N.  E.  974,  holding  court  may  set 
aside  verdict  as  contrary  to  evidence,  though  motion  to  direct  was 
denied;  Thompson  v.  Pioneer-Press  Co.,  37  Minn.  293,  33  N.  W.  861, 
holding  evidence  of  plaintiff  so  unreasonable  as  to  justify  court  in 
directing  for  defendant;  Lntz  v.  Atlantic  etc.  Ry.  Co.,  6  N.  M.  501, 
16  L.  B.  A.  824,  30  Pac.  914,  where  accident  was  result  of  joint  negli- 
gence of  decedent's  fellow-servant  and  employer;  Pool  v.  Southern  Pac. 
Co.,  20  Utah,  210,  58  Pac.  333,  holding  exceptions  to  instructions  as  to 
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fellow-servants  immaterial  where  court  is  justified  in  instructing  for 
plaintiff;  Woolwine  v.  Chesapeake  etc.  Ry.  Co.,  36  W.  Va.  340,  32  Anu 
St.  Rep.  868,  16  L.  R.  A.  276,  15  S.  E.  84,  where  plaintiff's  intestate  was 
killed  while  in  telegraph  o£flce  as  a  voluntary  visitor;  Chicago  etc.  Ry. 
Co.  V.  Snyder,  128  111.  658,  21  N.  E.  521,  holding  case  should  never  be 
withdrawn  from  jury  unless  testimony  be  so  conclusive  as  to  compel 
<5ourt  to  set  aside  verdict  in  opposition  thereto;  Rack  v.  Chicago  City 
Ry.  Co.,  173  111.  291,  44  L.  E.  A.  128,  50  N.  E.  668,  holding  criterion  is 
^'wQuld  court  be  obliged  to  set  aside  verdict  for  plaintiff";  Metropolitan 
R.  R.  Co.  V.  Moore,  121  U.  S.  570,  30  L.  Ed.  1025,  7  Sup.  Ct.  1340,  gen- 
erally; dissenting  opinion  in  Southern  Pac.  Co.  v.  Burke,  60  Fed.  708, 
710,  9  C.  C.  A.  229,  holding  case  properly  submitted  to  jury;  dissenting 
opinion  in  Patton  v.  Southern  Ry.  Co.,  82  Fed.  975,  27  C.  C.  A.  227, 
majority  holding  evidence  warranted  court  in  giving  case  to  juiy;  dis- 
senting opinion  in  Pulaski  Min.  Co.  v.  Hagan,  196  Fed.  730, 116  C.  C.  A* 
352,  majority  holding  in  action  for  personal  injuries,  method  used  for 
loading  car  with  sulphuric  acid  was  reasonably  safe;  dissenting  opinion 
in  Chicago  etc.  Ry.  Co.  v.  Pounds,  1  Ind.  Ter.  74,  35  S.  W.  256,  majority 
holding  in  personal  injury  case,  conflict  in  the  testimony  justified  coyrt's 
refusal  to  direct  verdict. 

The  following  citing  cases  apply  the  converse  of  the  rule:  MeKeever 
V.  Homestake  Min.  Co.,  10  S.  D.  602,  74  N.  W.  1053,  holding  verdict 
should  not  be  directed  where  different  minds  might  draw  different  in- 
ferences from  evidence;  Beatty  v.  Mutual  Reserve  Fund  Life  Assn., 
75  Fed.  68,  21  C.  C.  A.  227,  Phoenix  Assur.  Co.  v.  Lucker,  77  Fed.  246, 
23  C.  C.  A.  139,  Travelers'  Ins.  Co.  v.  Randolph,  78  Fed.  760,  24  C.  C.  A. 
305,  Texas  etc.  Ry.  Co.  v.  Gentry,  ^163  U.  S.  365,  41  L.  Ed.  192,  16  Sup. 
Ct.  1108,  and  United  States  v.  Gumm,  9  N.  M.  616,  58  Pac.  399,  and 
Anderson  v.  North  etc.  Lumber  Co.,  21  Or.  287,  28  Pac.  7,  all  holding 
case  should  not  be  taken  from  jury  unless  evidence  and  reasonable  in- 
ferences therefrom  are  insufficient  to  support  verdict;  Offutt  v.  Colum- 
bian Exposition,  175  HI.  474,  51  N.  E.  651,  holding  case  improperly 
taken  from  jury. 

Distinguished  in  Keyes  v.  Grant,  118  U.  S.  36,  30  L.  Ed.  58,  6  Sup.  Ct. 
980,  holding  question  of  whether  machine  required  invention  for  jury, 
where  experts  differed;  Kane  v.  Northern  Central  Ry.  Co.,  12§  U.  S. 
94,  32  L.  Ed.  841,  9  Sup.  Ct.  17,  holding  whether  it  was  contributory 
negligence  for  brakeman  to  remain  on  injured  car  should  be  left  to  jury; 
Hayes  v.  Michigan  Cent.  R.  R.  Co.,  Ill  U.  S.  242,  28  L.  Ed.  415,  4  Sup. 
Ct.  375,  holding  evidence  did  not  justify  direction  of  verdict;  Baylis 
V.  Travelers'  Ins.  Co.,  113  U.  S.  320,  28  L.  Ed.  990,  5  Sup.  Ct.  496,  hold- 
ing court  cannot  pass  upon  effect  of  evidence,  find  facts,  and  render 
judgement  thereon;  Ross  v.  Texas  etc.  Ry.  Co.,  44  Fed.  44,  refusing  to 
set  aside  verdict  as  excessive,  passion,  etc.,  not  being  shown;  Joyce  v. 
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Charleston  Ice  Mfg.  Co.,  50  Fed.  374,  where  evidence  as  to  material  facts 
was  conflicting;  New  York  etc.  Co.  v.  Anderson,  50  Fed.  464,  1  C.  C.  A. 
529 J  holding  evidence  justified  refusal  to  direct;  Dwyer  v.  St.  Louis  etc. 
Ry,  Co.,  62  Fed.  88,  holding  Federal  courts  not  bound  by  State  law  re- 
specting duty  to  direct  special  finding;  Zopfi  v.  Postal  Tel.  Cable  Co.,  60 
Fed.  991,  9  C.  C.  A.  308,  where  it  was  uncertain  whether  defendant's 
obstruction  caused  plaintiff's  fall;  Mt.  Adams  etc.  Inclined  Ry.  Co.  v. 
Lowry,  74  Fed.  474,  475,  20  C.  C,  A.  596,  holding  whether  court  would 
grant  new  trial  not  proper  test  of  whether  it  should  direct  verdict; 
MarshaU  v.  Harney  Peak  Tin  etc.  Co.,  1  S.  D.  356,  47  N.  W.  292,  hold- 
ing nonsuit  erroneously  granted;  Reddon  v.  Union  Pacific  Ry.  Co.,  5 
Utah,  355,  15  Pao.  266,  holding  nonsuit  should  not  be  granted  for  con- 
tributory negligence,  unless  same  affirmatively  appear  from  plaintifE's 
testimony. 

Right  to  withdraw  civil  action  from  jury  for  insufficiency  of  proof. 
Note,  16  E.  B.  0.  73. 

'Wliether  fkcts  have  been  ettabUalied  by  sulllclent  evidence,  ftom 
whlcli  negligence  can  be  reasonably  and  legitimately  inferred,  is  for  court, 
and  whetber,  ttom  tbose  facts,  wlien  submitted  to  tbem,  negligence  ought 
to  be  inferred,  is  for  Jury. 

Approved  in  Reese  v.  Philadelphia  etc.  Ry.  Co.,  239  U.  S.  4^6,  60 
L.  Ed.  387,  36  Sup.  Ct.  135, 10  N.  C.  C.  A.  936,  existence  of  a  great  num- 
ber of  tracks  and  switches  in  railroad  yard  does  not  support  inference 
of  n^ligence;  Southern  Ry.  Co.  v.  Rogers,  196  Fed.  289,  290,  116 
C.  C.  A.  106,  questions  of  defendant's  failure  to  furnish  safe  place  to 
work  and  plaintiff's  assumption  of  risk  were  for  the  jury;  Queen 
Anne's  R.  Co.  v.  Reed,  5  Penne.  (Del.)  232,  119  Am.  St.  Bep.  801,  59 
Atl.  862,  failure  to  make  any  effort  to  ascertain  if  train  was  approach- 
ing was  contributory  negligence  as  matter  of  law;  Heiting  v.  Chicag^o 
etc.  Ry.  Co.,  252  HI.  473,  Ann.  Cas.  1912D,  451,  96  N.  E.  845,  failure 
to  fence  track  was  proximate  cause  of  injury;  Baltimore  etc.  R.  Co.  v. 
McAsker,  44  Ind.  App.  260,  88  N.  E.  952,  manner  of  constructing  bridge 
was  question  of  engineering,  and  not  for  the  jury;  Cleghom  v.  Thomp- 
son, 62  Kan.  734,  64  Pac.  608,  holding  where  defendant  shot  at  dog  and 
killed  man  he  was  not  liable  for  damages ;  Morrow  v.  Southern  Ry.  Co., 
147  N.  C.  626,  16  L.  R.  A.  (N.  S.)  642,  61  S.  E.  622,  pedestrian  on  track 
was  entitled  to  notice  of  approach  of  train ;  Jay  v.  Northern  Pacific  Ry. 
Co.,  162  Wis.  465,  156  N.  W.  629,  person  loading  lumber  on  cars  at  sta- 
tion could  not  recover  for  failure  of  engineer  to  give  statutory  si^^als; 
Delaware  etc.  R.  R.  Co.  v.  Converse,  139  U.  S.  472,  35  L.  Ed.  215,  11 
Sup.  Ct.  571,  holding  allowing  cars  to  run  across  highway  uncontrolled, 
except  by  brakes,  and  without  warning,  negligence  at  law;  Telander  v. 
XII— 14 
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Sunlin,  44  Fed.  569,  affirming  principle;  Commercial  Ins.  Co.  v.  Scam- 
mon,  123  111.  605, 14  N.  E.  666,.  holding  court  must  decide  on  pertinency 
of  evidence,  and  whether  it  suffices^ to  present  issue  of  fact;  Klanowski 
V.  Grand  Trunk  R.  R.  Co.,  57  Mich.  532,  24  N.  W.  804,  holding  court 
cannot  pass  upon  credibility  of  witnesses  in  determining  whether  there 
is  evidence  for  jury;  dissenting  opinion  in  Fuchs  v.  St.  Louis,  133  Mo. 
199,  84  L.  R.  A.  125,  34  S.  W.  514,  majority  holding  it  for  jury  to  de- 
termine whether  there  was  negligence,  when  facts  warrant  inference 
thereof;  dissenting  opinion  in  Horton  v.  Seaboard  etc.  Ry.  Co.,  169 
N.  C.  113,  85  S.  E.  223,  majority  upholding  verdict  for  plaintiff  in  ac- 
tion by  injured  engineer,  involving  assumption  of  risk. 

Distinguished  in  Southern  Pac.  Co.  v.  Burke,  60  Fed.  71.5,  9  C.  C.  A. 
229,  holding  question  of  negligence  one  of  law  only  when  facts  are  such 
that  all  reasonable  men  must  draw  same  conclusion  therefrom. 

Contributory  negligence — Question  of  law.    Note,  50  Am.  Rep.  656. 

N^ligence  in  use  of  switch  of  particular  type  or  construction  as 
.    question  for  jury.    Note,  26  L.  R.  A.  (N.  S.)  602. 

Iiocation  of  ground-switch  in  railroad  yard,  in  space  six  feet  wide  be- 
tween tritcks,  with  handle  within  foot  of  one  track,  but  capable  of  being 
readily  worked  ftom  safe  middle  position,  is  not  ne^^gent  and  faulty. 

Approved  in  Kilpatrick  v.  Choctaw  etc.  R.  R.  Co.,  121  Fed.  13,  57 
C.  C.  A.  255,  holding  it  is  not  negligence  to  use  unblocked  frogs  in  rail- 
road freight  yard  whereby  feet  of  employees  coupling  cars  are  liable 
to  be  caught,  it  appearing  that  such  frogs  are  generally  in  use  in  same 
section  of  country. 

One  who  enters  another's  service  titkes  upon  himself  wdinary  risks  of 
negligent  acts  of  f  ellow-serrants,  In  course  of  the  emidoyment. 

Approved  in  Regan  v.  Parker- Washington  Co.,  205  Fed.  696,  701,  705, 
L.  R.  A.  1915F,  810,  123  C.  C.  A.  648,  in  action  for  injuries  sustained 
in  blasting  tunnel,  it  was  defendant's  duty  to  provide  safe  place  for 
workmen;  Willmarth  v.  Curdoza,  176  Fed.  4,  27  L.  R.  A.  (N.  S.)  376,  99 
C.  C.  A.  475,  2  N.  C.  C.  A.  543,.  employee  injured  after  day's  work  was 
finished,  by  piece  of  rock  thrown  through  negligence  of  another  em- 
ployee, could  not  recover;  Chica^^o  etc.  Ry.  Co.  v.  Riley,  145  Fed.  140, 
7  Ann.  Gas.  327,  76  C.  C.  A.  107,  location  of  switch-stand  in  railroad 
yard  between  two  tracks  so  close  to  one  that  switchhandle  would  strike 
steps  of  cars  on  other  track  did  not  involve  question  of  neglisfence  to 
be  passed  on  by  jury;  American  Bridge  Co.  v.  Seeds,  144  Fed.  608,  11 
li.  R.  A.  (N.  S.)  1041,  75  C.  C.  A.  407,  where  scaffoldip-  used  for  re- 
building bridge  contained  loose  planks  and  servant  employed  on  it  was 
knocked  off  by  tackle  on  account  of  inopportune  signal  of  foreman  to 
engineer,  company  not  liable;  Southern  Ry.  Co.  v.  Logan,  138  Fed.  728, 
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71  C.  C.  A.  281,  where  conductor  in  switchyards  taking  diner  to  Y. 
placed  engine  in  rear  and  only  light  on  car  was  his  lantern,  which  he 
held  on  platform,  and  collided  with  engine,  he  cannot  recover;  Riley 
V.  Louisville  etc.  R.  Co.,  133  Fed.  907,  66  C.  C.  A.  598,  where  railroad 
yards  contained  numerous  spring-rail  frogs,  switchman  injured  hy  hav- 
ing foot  caught  in  one  of  their  excavations  assumed  risk;  Britton  v. 
Central  Union  Tel.  Co.,  131  Fed.  847,  65  C.  C.  A.  598,  where  telephone 
eom]>any  did  not  inspect  poles  before  climbed  by  lineman,  latter  assumed 
risks  incident  to  climbing  poles  after  such  tests  as  his  judgment  Indi- 
eatcd  necessary;  Eenney  v.  Meddaugh,  118  Fed.  212,  55  C.  C.  A.  115, 
holding  fireman  assumes  risk  from  proximity  to  track  of  mail  crane, 
where  he  had  served  in  same  capacity  for  over  one  year  and  passed 
crane  many  times;  Bence  v.  New  York  etc.  R.  R.  Co.,  181  Mass.  226, 
63  N.  E.  419,  holding  freight  brakeman  assumes  danger  from  permanent 
overcrowded  condition  of  freight-yard  from  its  being  inadequate  for 
business  of  road;  Lepard  v.  Michigan  R.  Co.,  166  Mich.  384,  387,  394, 
40  L.  R.  Ar  (N.  S.)  1105,  130  N.  W.  672,  673,  676,  section-hand  injured 
while  crossing  track  in  handcar  through  failure  of  engineer  to  g^ve 
signal  could  not  recover;  Everett  v. -Great  Northern  Ry.  Co.,  100  Minn. 
317,  10  Ann.  Ca«.  294,  9  L.  R.  A.  (N.  S.)  703,  111  N.  W.  284,  person 
driving  team  parallel  to  track  is  not  entitled  to  signal  at  crossing; 
Northern  Pac.  R.  R.  Co.  v.  Hambly,  154  U.  S.  356,  38  L.  Ed.  1012,  14 
Sup.  Ct.  984,  Mealman  v.  Union  Pac.  Ry.  Co.,  37  Fed.  189,  2  L.  R.  A. 
193,  New  York  etc.  R.  Co.  v.  Hyde,  56  Fed.  193,  5  C.  C.  A.  461,  Elliott 
V.  Chicago  etc.  Ry.,  5  Dak.  539,  540,  41  N.  W.  760,  Lundquist  v.  Duluth 
Street  Ry.,  65  Minn.  389,  67  N.  W.  1007,  Parker  v.  Hannibal  etc.  Ry., 
109  Mo.  382,  18  L.  R.  A.  808,  19  S.  W.  1125,  and  Lutz  v.  Atlantic  etc. 
Ry.,  6  N.  M.  498,  16  L.  R.  A.  822,  30  Pac.  913,  all  following  rule; 
Tuttle  V.  Detroit  etc.  Ry.  Co.,  122  U.  S.  194,  80  L.  Ed.  1116,  7  Sup.  Ct. 
1168,  holding  brakemen  assume  risk  from  nature  of  curves;  Baltimore 
etc.  R.  R.  Co.  V.  Baugh,  149  U.  S.  375,  87  L.  Ed.  777,  13  Sup.  Ct.  917, 
and  Southern  Pac.  Co.  v.  Seley  152  U.  S  153,  38  L.  Ed.  895,  14  Sup.  Ct. 
532,  holding  brakeman  assumed  risk  from  unblocked  frogs;  Northern 
Pac.  R.  R.  Co.  V.  Charless,  162  U.  S.  363,  40  L.  Ed.  1003,  16  Sup.  Ct. 
849,  holding  it  error  to  submit  question  of  fellow-servant's  negligence 
to  jury;  Peirce  v.  Clavin,  82  Fed.  552,  27  C.  C.  A.  227,  holding  ser- 
vant having  absolute  knowledge  of  obvious  defect  assumed  risk  thereof; 
Hobbs  V.  Atlantic  etc.  R.  R.  Co.,  107  N.  C.  4,  9  L.  R.  A.  840,  12  S.  E. 
125,  fireman  and  engineer  are  fellow-servants;  Parrish  v.  Pensacola 
etc.  R.  R.  Co.,  28  Fla.  282,  9  South.  701,  holding  company  not  liable 
for  injury  to  gravel  shoveler,  caused  by  engineer's  negligence  in  in- 
trusting engine  to  fireman;  Coombs  v.  Fitchburg  R.  R.  Co.,  156  Mass. 
202,  30  N.  E.  1141,  holding  brakeman  assumes  risk  from  switches; 
Thain  v.  Old  Colony  R.  R.  Co.,  161  Mass.  354,  37  N.  E.  310,  holding 
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I  C.  C.  A.  636y  brakeman  on  one  train  and  conductor  and  engineer  of 
another;  Newport  News  &  M.  V.  Co.  v.  Howe,  52  Fed.  364,  367,  3 
C.  C.  A.  121,  brakeman  sent  by  conductor  from  rear  portion  of  parted 
train  to  signal  forward  portion,  and  engineer  in  charge  of  latter;  Cin- 
cinnati etc.  R.  R.  Co.  V.  Clark,  67  Fed.  131,  6  C.  C.  A.  281,  telegraph 
operator  charged  with  signaling  trains,  and  fireman;  Northern  Pac. 
Ry.  Co.  V.  Smith,  59  Fed.  996,  8  C.  C.  A.  663,  laborer  on  work  train 
and  conductor  of  freight  train;  Thom  v.  Pittard,  62  Fed.  238,  10 
C.  C.  A.  352,  railroad  sectionmen  and  laborers  on  repair  trains;  St. 
Louis  etc.  Ry.  Co.  v.  Needham,  63  Fed.  110,  112,  25  L.  B.  A.  836,  8S7, 

II  C.  C.  A.  56,  conductors  and  all  other  train  employees;  Baltimore 
etc.  Ry.  V.  Camp,  65  Fed.  965,  966,  telegraph  operator  charged  with 
communicating  dispatches  relative  to  train  movements  to  engineers,  and 
engineer;  Northern  Pac.  R.  R.  Co.  v.  Poirier,  67  Fed.  884,  15  C.  C.  A. 
52,  freight  train  brakeman  and  conductor  on  special;  Deaver^  v. 
Spencer,  70  Fed.  481,  17  C.  C.  A.  215,  track  foreman  and  member  of 
gang;  St.  Louis  etc.  Ry.  Co.  v.  Gaines,  46  Ark.  569,  brakeman  and 
car  inspector ;  St.  Louis  etc.  Ry.  Co.  v.  Rice,  51  Ark.  480,  4  L.  R.  A,  177i 
11  S.  W.  701,  yard  inspector  and  yard  foreman,  under  orders  of  same 
yard  master;  Elliott  v.  Chicago  etc.  Ry.  Co.,  5  Dak.  537,  542,  3  L.  R.  A. 
364,  366,  41  N.  W.  759,  761,  section  foreman  and  conductor;  Wheatley 
V.  Philadelphia  R.  R.  Co.,  1  Marv.  (Del.)  313,  30  Atl.  662,  fireman  of 
one  train  and  flagman  of  another,  on  same  division  of  road;  Dewey  v. 
Detroit  etc.  Ry.  Co.,  97  Mich.  346,  16  L.  R.  A.  344,  52  N.  W.  944,  freight 
brakeman  and  car  inspector;  McMaster  v.  Illinois  etc.  R.  R.  Co.,  65 
Miss.  268,  7  Am.  St.  Rep.  654,  4  South.  60,  brakeman  of  freight  train 
and  conductor  of  passenger  train;  Hastings  v.  Montana  etc.  Ry.  Co., 
18  Mont.  496,  498,  46  Pac.  265,  section  foreman  and  laborer  employed 
by  him;  Atchison  etc.  Ry.  Co.  v.  Martin,  7  N.  M.  170,  34  Pac.  539, 
section-hand  goinc:  to  work  on  handcar  and  conductor  and  engineer  of 
repair  train ;  Pleasants  v.  Raleigh  etc.  R.  R.  Co.,  121  N.  C.  495,  61  Am. 
St.  Rep.  676,  28  S.  E.  267,  conductor  of  side-tracked  train,  charged  with 
closing  switch  for  another  train,  and  latter  *s  en^fineer;  Ell  v.  Northern 
Pac.  R.  R.  Co.,  1  N.  D.  349,  26  Am.  St.  Rep.  629,  12  L.  B.  A.  101,  48 
N.  W  225,  laborer,  and  foreman  of  gang,  having  power  to  discharge 
laborers;  Miller  v.  Southern  Pac.  Co.,  20  Or.  300,  26  Pac.  74,  engineer 
and  switchman;  Stephani  v.  Southern  Pac.  R.  Co.,  19  Utah,  203,  57 
Pac.  36,  track-walker  and  enjsrineer;  Beuhring  v.  Chesapeake  etc.  Ry. 
Co.,  37  W.  Va.  503,  16  S.  E.  436,  car-numberer  and  engineer  of  switch 
engine,  working  in  same  yard;  Toner  v.  Chicago  etc.  Ry.  Co.,  69  Wis. 
198,  33  N.  W.  434,  station  agent,  required  to  keep  track  clear,  and 
brakeman  on  passing  train;  dissenting  opinion  in  Missouri  etc.  Ry  Co. 
v.  Elliott,  102  Fed.  112,  42  C.  C.  A.  188,  majority  holding  train-dispatcher 
of  one  of  several  divisions  of  railroad  system,  who  is   engaged  under 
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superintendent  of  system,  is  fellow-servant  of  fireman  engaged  on  his 
division;  dissenting  opinion  in  Hobson  v.  New  Mexico  etc.  R.  R.  Co.,  2 
Ariz.  198,  200,  11  Pac.  568,  559,  majority  holding  teamster  hauling  rail- 
way ties  and  driver  of  engine  of  train  on  which  employees  rode  to 
dinner  not  fellow-servants  precluding  former's  recovery  for  injuries; 
dissenting  opinion  in  Carr  v.  National  etc.  Loan  Co.  of  Watertown,  167 
N.  Y.  550,  majority  holding  switchman  employed  and  paid  by  telegraph 
company  but  who  served  as  brakeman  for  railroad  not  fellow-servant 
of  fireman.  The  following^  have  been  held  not  fellow-servants :  Howard 
V.  Delaware  etc.  Canal  Co.,  40  Fed.  197,  6  L.  R.  A.  78,  trackman  on  hand- 
car and  employees  in  charge  of  train;  Pike  v.  Chicago  etc.  R.  R.  Co.,  41 
Fed.  97,  bridge  watchman  and  engineer  on  train,  under  different  super- 
intendents; Mase  V.  Northern  Pac.  R.  R.  Co.,  57  Fed.  286,  conductor 
responsible  for  management  of  switches  and  engineer;  Northern  Pac. 
Ry.  Co.  V.  Beaton,  64  Fed.  568,  12  C.  C.  A.  301,  foreman  of  railroad's 
bridge  carpenters,  under  orders  of  superintendent,  and  conductor;  Balti- 
more etc.  R.  R.  Co.  V.  Camp,  65  Fed.  965,  966,  train-dispatcher  con- 
trolling movements  of  trains,  and  engineer,  Bloyd  v.  St.  Louis  eta  Ry. 
Co.,  58  Ark.  71,  22  S.  W.  1090,  foreman  of  squad  of  railroad  work- 
men, with  power  to  employ  and  discharge,  and  workmen  injured  through 
foreman's  inconsistent  orders;  Parker  v.  Hannibal  etc.  Ry.  Co.,  109  Mo. 
387,  18  L.  B.  A.  809,  19  S.  W.  1126,  section-hands,  ballasting  track, 
and  trainmen  banking  stone,  responsible  to  different  superintendents. 

Distinguished  in  Hobson  v.  New  Mexico  etc.  R.  R.  Co.,  2  Ariz.  182, 
11  Pac.  549,  holding  railway  teamster  hauling  ties  not  fellow-servant 
of  engine  driver  on  company's  dinner  train,  hence  may  recover  for  lat- 
ter's  negligence;  Louisville  etc.  R.  R.  Co.  v.  Jackson,  106  Tenn.  442,  61 
S.  W.  772,  holding  freight  conductor  not  fellow-servant  of  depot  agent ; 
Alaska  Treadwell  etc.  Min.  Co.  v.  Whelan,  64  Fed.  466,  12  C.  C.  A. 
225,  holding  under  facts  of  case,  whether  parties  were  fellow-servants 
properly  left  to  jury. 

Railroad  employees  in  different  trains  as  fellow-servants.    Note, 
4  Ann.  Gas.  1031. 

Who  are  fellow-servants.    Note,  18  L.  R.  A.  818. 

When  conductor  deemed  coservant  of  other  employees.    Note,  46 
L.  R.  A.  358. 

Servants  in  common  employment,  apart  from  statutes,  in  absence 
of  vice-principalship.    Note,  50  L.  R.  A.  420,  424,  427,  432. 

Applicability  of  fellow-servant  rule  as  between  trainmen  and  other 
railway  employees.    Note,  52  L.  R.  A.  (N.  S.)  1088. 

West  Virginia  statute,  rendering  railroads  liable  for  damages  sustained 
tlurouilli  f allnre  to  ring  locomotive  bells  at  crossings,  does  apply  in  favor 
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of  railroad  employee   where   Injury  was  tbron^^   negligence   of   fellow- 
servant. 

Approved  in  Atlanta  etc.  Ry.  Co.  v.  Gravitt,  93  Ga.  407,  44  Am.  St. 
Rep.  174,  26  L.  R.  A.  565,  20  S.  E.  562,  and  Spicer  v.  Chesapeake  etc. 
Ry.  Co.,  34  W.  Va.  519,  11  L.  E.  A.  889,  12  S.  E.  554,  both  holding 
statute  requiring  engine  to  whistle  at  public  crossings  inapplicable  in 
favor  of  one  walking  on  track  elsewhere  than  at  crossing;  Cincinnati 
etc.  Ry.  Co.  v.  Long,  112  Ind.  175,  13  N.  E.  664,  holding  ordinance  re- 
quiring watchman  to  be  stationed  on  backing  trains  does  not  require 
watchman  to  stop  irain  when  person  on  tracik  is  apparently  aware  of  its 
approach;  Lundquest  v.  Duluth  St.  Ry.  Co.,  65  Minn.  390,  .67  N.  W. 
1008,  holding  ordinance  reg^ating  speed  of  cars  cannot  abrogate  rule 
as  to  injuries  by  fellow-servants;  Cerrillos  Coal  R.  R.  Co.  v.  Deserant, 
9  N.  M.  65,  49  Pac.  812,  holding  failure  to  comply  with  statute  requiring 
adequate  ventilation  in  mines  not  negligence  per  se  where  statute 
prescribed  no  means. 

Conflict  of  laws  as  to  fellow-servant  doctrine.    Note,  7  Ann.  Gas. 
267. 

Violation  of  statute  or  ordinance  not  intended  for  plaintiff's  bene- 
fit as  actionable  negligence.    Note,  9  Ann.  Oas.  427,  429. 

Estoppel  of  master  to  invoke  fellow-servant  doctrine  by  failure  to 
comply  with  statutory  regulation.    Note,  10  Ann.  Gas.  43. 

Person  for  whom  statutory  crossing  signals  required.    Note,   17 
L.  R.  A.  255. 

Liability  for  injury  due  to  neglect  of  statutory  precautions.    Note, 
19  E.  R.  G.  54. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  439. 

Malicious  prosecution — Is  question  of  probate  cause  for  court  or 
jury.    Note,  L.  R.  A.  1915D,  67. 

109  XT.  8.  485-604,  27  I..  Ed.  1006,  3  Sup.  Ot.  827,  ELLIS  v.  DAVIS. 

Wliere  claimant  has  adequate  legal  remedy  to  try  title,  as  by  eject- 
ment, he  cannot  maintain  bill  for  accounting  for- rents  and  profits;  e.  g., 
heir  out  of  possession  seeking  to  set  aside  will  and  probate. 

Approved  in  Readman  v.  Ferguson,  13  App.  D.  C.  75,  bill  in  equity 
may  be  maintained  by  devisees  to  establish  will  and  perpetuate  testi- 
mony; Jenkins  v.  Hannan,  26  Fed.  664,  where  plaintiff's  lands  were 
sold  under  void  attachment. 

By  general  rule,  will  Is  not  effective  till  probated  and  recorded  by  local 
authority,  and  probate  is  condnsive  as  to  personalty,  and  in  some  States 
as  to  realty,  on  parties  and  privies,  till  set  aside. 
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Approved  in  Fitzgerald  v.  Wynne,  1  App.  D.  C.  116,  117,  hnsband 
could  not  set  np  will  in  answer  until  it  had  first  been  admitted  to  pro- 
bate! 

Cited  in  Lange  v.  Dammier,  119  Ind.  573,  21  N.  E.  751,  arguendo. 

Constltational  use  of  terms  'law"  and  "equity*'  tboagli  distinguishing 
terms,  does  not  exclude  from  Federal  court's  Jurisdiction  new  State  rights 
or  remedies;  e.  g.,  collateral  Jurisdiction  in  real  actions,  to  try  validity  of 
will  and  probate,  where  diverse  citizenship  exists. 

Approved  in  McDermott  v.  Hannon,  203  Fed.  1016,  upholding  juris- 
diction of  Federal  court  in  suit  to  set  aside  probate  of  will  between 
citizens  of  different  States;  Underground  Electric  Rys.  Co.  v.  Owsley, 
176  Fed.  29,  99  C.  C.  A.  600,  Federal  court  having  jurisdiction  of  the 
parties  could  appoint  receiver  of  an  estate'  pending  probate  of  will ; 
Eddy  V.  Eddy,  168  Fed.  598,  93  C.  C.  A.  586,  Federal  court  had  juris- 
diction of  suit  by  widow  to  set  aside  her  election  to  take  under  her 
husband's  will;  Brun  v.  Mann,  151  Fed.  151,  12  L.  R.  A.  (N.  S.)  154,  80 
C.  C.  A.  513,  Federal  court  had  jurisdiction  of  suit  arising  during  pen- 
dency of  administration  of  estate  to  enforce  its  judgment  and  decree; 
Land  Title  etc.  Co.  v.  Asphalt  Co.  of  America,  127  Fed.  19,  62  C.  C.  A. 
23,  holding  Federal  court  following  Federal  practice  will  enforce  remedy 
given  by  N.  J.  Laws  1896,  p.  298,  authorizing  creditor's  suit,  enjoining 
insolvent  corporation  and  appointing  receiver;  Sawyer  v.  White,  122 
Fed.  227,  58  C.  C.  A.  587,  holding  where  controversy  over  validity  of 
will  arises  between  citizens  of  different  States,  Federal  court  has  juris- 
diction when  State  statutes  give  jurisdiction  to  State  court  of  general 
jurisuiction ;  Wart  v.  Wart,  117  Fed.  767,  upholding  Federal  jurisdiction 
where  Iowa  statute  has  provided  that  original  proceeding  may  be 
brought  to  contest  validity  of  probated  will,  in  which  either  party  may 
demand  jury;  Williams  v.  Crabb,  117  Fed.  199,  200,  201,  59  L.  E.  A. 
425,  54  C.  C.  A.  213,  holding  where  State  statutes  confer  on  State  equity 
court  original  jurisdiction  of  suits  to  contest  validity  of  probated  will. 
Federal  court  has  concurrent  jurisdiction  where  requisite  diversity  of 
citizenship  and  amount  in  controversy  exist;  Hale  v.  Tyler,  115' Fed. 
835,  upholding  Federal  jurisdiction  over  suit  by  creditor  of  decedent 
on  behalf  of  all  creditors  who  may  come  in,  to  set  aside  conveyance 
made  by  decedent  ip  lifetime  as  fraudulent,  notwithstanding  pendency 
of  State  probate  proceedings,  where  State  court  has  not  taken  posses- 
sion of  property;  Hale  v.  Coffin,  114  Fed.  574,  575,  holding  where  ad- 
ministration of  estate- has  been  completed  by  State  probate  court  and 
property  distributed  and  passed  out  of  its  control,  Federal  equity  court 
may  subject  such  property  in  hands  of  distributee  to  debt  of  decedent; 
Myers  v.  Chicago  &  N.  W.  Ry:  Co.,  118  Iowa,  321,  91  N.  W.  1079,  hold- 
ing condemnation  suit  removable  to  Federal  court;  dissenting  opinion 
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in  Wahl  v.  Franz,  100  Fed.  693,  694,  695,  696,  700,  40  C.  C.  A.  638,  ma- 
jority holding  where  State  Circuit  Court  under  Arkansas  statute  has 
no  jurisdiction  over  will  contest  except  on  appeal  from  probate  court, 
in  which  case  matter  is  tried  de  novo  therein,  proceeding  on  such 
appeal  is  not  suit  of  civil  nature  at  law  or  in  equity  within  judiciary 
Act  of  1888,  §§1,2. 

Approved  in  following  cases,  where  Federal  court  took  jurisdiction: 
Wells,  Fargo  etc.  Co.  v.  Miner,  11  Sawy.  286,  25  Fed.  536,  where  State 
laws  permitted  interpleader,  although  titles  have  not  common  origin; 
Borland  v.  Haven,  13  Sawy.  569,  37  Fed.  406,  where  State  provided 
action  at  law  to  enforce  stockholder's  liability;  Fleisher  v.  Greenwald, 
20  Fed.  551,  where  State  courts  hdd  jurisdiction  to  annul  fraudulent 
assignment;  Hoover  v.  Crawford  County,  39  Fed.  10,  where  State  law 
permitted  county  contracts  with  nonresidents;  Brodhead  v.  Shoemaker, 
44  Fed.  522,  11  L.  R.  A.  669,  under  Georgia  law  providing  for  probate 
by  conclusive  proceeding  inter  partes;  Richardson  v.  Green,  61  Fed. 
428,  435,  9  C.  C.  A.  565,  after  probate,  where  State  law  provided  for 
a  contest  inter  partes;  City  of  Norwalk,  55  Fed.  110,  and  Bigelow  v. 
Nickerson,  70  Fed.  122,  80  L.  R.  A.  341,  17  C.  C.  A.  1,  where  State  law 
gave  right  of  action  for  death  by  negligence;  Edwards  v.  Hill,  59  Fed. 
726,  8  C.  C.  A.  233,  holding  nonresident  may  foreclose  mortgage  in  Fed- 
eral court;  Lamb  v.  Farrell,  21  Fed.  10,  arguendo. 

Distinguished  in  Wahl  v.  Franz,  100  Fed.  683,  684,  686,  687,  688,  40 
C.  C.  A.  638,  holding  where  State  Circuit  Court  under  Arkansas  statute 
has  no  jurisdiction  over  will  contest  except  on  appeal  from  probate  court, 
in  which  case  matter  is  tried  de  novo  therein,  proceeding  on  such  appeal 
is  not  suit  of  civil  nature  at  law  or  in  equity  within  Judiciary  Act  of 
1888,  §§1,  2;  Niles  ▼.  United  States  Trust  Co.,  22  App.  D.  C.  231,  on 
facts;  Indianapolis  Water  Co.  v.  American  Strawboard  Co.,  53  Fed. 
976,  holding  State  law  cannot  obliterate  Federal  distinction  between 
equitable  and  legal  remedies;  In  re  Cilley,  58  Fed.  987,  where  probate 
courts  still  derive  powers  from  common  law;  In  re  Aspinwall,  83  Fed. 

852,  declining  jurisdiction  of  appeal  from  probate  of  will. 

■ 

Probate  Is  distinct  from  legal  and  equitable  Jurisdictions,  even  when 
vested  in  same  court,  and  when  meiely  administrative,  can  be  exercised 
by  Circuit  Courts  as  courts  of  equity,  only  when  necessary  to  settle  legal 
or  equitable  controversy  between  citizens  of  dlfferenir  States. 

Approved  in  0  'Callaghan  v.  0  'Brian,  199  U.  S.  107,  60  L.  Ed.  109,  25 
Sup.  Ct.  727,  denying  Circuit  Court's  jurisdiction  over  suit  to  set  aside 
probate  of  will  in  State  court;  Perry  v.  Sweeny,  11  App.  D.  C.  413, 
Circuit  Court,  acting  in  aid  of  orphans'  court,  could  only  exercise  juris- 
diction of  orphans'  court;  Upshur  County  v.  Rich,  135  U.  S.  474,  476, 
84  L.  Ed.  199,  200, 10  Sup.  Ct.  653,  654,  and  State  v.  South  Pennsylvania 
Oil  Co.,  42  W.  Va.  95,  24  S.  E.  693,  both  holding  tax  assessment  pro- 


^19  ELLIS  V.  DAVIS.  109  U.  S.  485-504 

eeedings  in  County  Court  not  removable;  Reed  v.  Reed,  31  Fed.  52,  re- 
manding contest  of  will's  validity  where  State  Circuit  Courts  had  no 
jurisdiction ;  In  re  Cilley,  58  Fed.  984,  989,  990,  and  Copeland  v.  Bruning, 
72  Fed.  8,  both  denying  jurisdiction  to  establish  will  for  probate;  Bolles 
T.  Bolles,  44  N.  J.  Eq.  387, 14  Atl.  593,  holding  equity  may  restrain,  not 
remove,  executor;  Terry  v.  Bank  of  Cape  Fear,  20  Fed.  775,  holding 
jurisdiction  in  creditor's  proceeding  only  temporarily  abated  by  debtor's 
death;  Everhart  v.  Everhart,  34  Fed.  84,  assuming  jurisdiction  in  eject- 
ment to  determine  genuineness  of  will;  Ball  v.  Tompkins,  41  Fed.  489, 
assuming  jurisdiction  where  executors,  not  entitled  under  State  law  to 
possession  of  realty,  were  also  trustees. 

Distinguished  in  Briggs  v.  Stroud,  58  Fed.  720,  assuming  jurisdiction 
to  set  aside  fraudulent  appointment  under  will. 

Federal  courts'  Jurisdiction  cannot  be  Impaired  by  State  law,  as,  In 
case  for  equitable  relief,  by  law  giving  exclusive  Jurisdiction  to  probate 
court.  In  such  case  court  first  acquiring  possession  of  subject  matter  la 
entitled  to  administer  It. 

Approved  in  Memphis  St.  Ry.  Co.  v.  Bobo,  232  Fed.  710,  nonresident 
administrator  of  person  killed  while  riding  on  car  in  Tennessee  could 
sae  in  Federal  court;  Venner  v.  Great  Northern  Ry.  Co.,  153  Fed.  417, 
suit  may  be  maintained  to  enjoin,  set  aside  or  annul  orders  of  interstate 
commerce  commission,  by  parties  injuriously  affected  by  such  orders; 
Jordan  v.  Taylor,  98  Fed.  645,  holding  during  time  of  administration  of 
estate  in  probate  court  ^nd  before  rendition  of  executor's  accounts.  Fed- 
eral equity  court  will  entertain  bill  by  cestui  que  trust  under  trust  fund 
comprising  general  residuary  estate  to  set  aside  executor's  sale;  Hess 
V.  Reynolds,  113  U.  S.  78,  28  L.  Ed.  928,  5  Sup.  Ct.  378,  taking  creditor's 
suit  against  administrator,  notwithstanding  State  statute  confined  juris- 
diction to  probate  court;  Clark  v.  Bever,  139  U.  S.  103,  35  L.  Ed.  92,  11 
Sup.  Ct.  470,  taking  jurisdiction  of  creditor's  suit  to  enforce  deceased 
stockholder's  liability;  Byers  v.  McAuley,  149  U.  S.  614,  617,  87  L.  Ed. 
871,  872,  13  Sup.  Ct.  908,  909,  holding  possession  by  administrator  is 
court's  possession;  In  re  Johnson,  167  U.  S.  125,  42  L.  Ed.  101,  17  Sup. 
Ct.  737,  denying  right  of  one  court  to  possession  of  criminal  in  custody 
of  another;  Hurst  v.  Everett,  21  Fed.  220,  holding  prior  judicial  pos- 
session of  res  will  not  be  disturbed;  In  re  Foley,  80  Fed.  951,  refusing 
jurisdiction  of  estate  in  custody  of  probate  court;  dissenting  opinion  in 
In  re  Delk's  Estate,  2  Ind.  Ter.  579,  52  S.  W.  55,  majority  holding  Act 
Cong.,  May  2, 1890  (26  Stat.  81),  does  not  exclude  jurisdiction  to  United 
States  courts  in  matters  of  probate  where  United  States  citizens  are 
interested. 

Dbtinguished  in  Moran  v.  Sturges,  154  U.  S.  274,  38  L.  Ed.  987,  14 
Sup.  Ct.  1024,  where,  after  State  court  appointed  receiver,  District  Court 
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marshal  seized  towboats;  Willamette  Valley,  66  Fed.  566,  13  C.  C.  A. 
635,  holding  ship  sent  by  receiver  out  of  jurisdiction  subject  to  lien  laws. 

Relief  in  equity  from  orders  and  decrees  of  probate  and  other  courts 
having  exclusive  jurisdiction  over  the  estates  of  decedents  and 
of  minors  and  other  incompetent  persons.  Note,  106  Am.  St.  Rep. 
643. 

Jurisdiction  of  equity  to  set  aside  will  for  fraud.  Note,  18  Ann. 
Oas.  807. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  391. 

Remedy  of  heir  at  law,  out  of  possession,  against  devisee,  being  ade- 
quate by  ejectment— in  Louisiana,  by  action  of  revendication— bars  bill 
to  annul  will  and  probate. 

Approved  in  Simmons  v.  Saul,  138  U.  S.  460,  84  L.  Ed.  1068,  11  Sup. 
Ct.  376,  declining  jurisdiction  to  set  aside  administration,  remedy  being 
in  probate  court;  Jenkins  v.  Hannan,  26  Fed.  662,  664,  where  lands  were 
sold  under  void  attachment  j  Rich  v.  Bray,  37  Fed.  277,  2  L.  R.  A.  228, 
where  bill  for  partition  shows  adverse  and  exclusive  possession  by  de- 
fendant; Northern  Pac.  Ry.  Co.  v.  Cannon,  46  Fed.  229,  and  Morrison 
v.  Marker,  93  Fed.  695,  both  denying  equity  jurisdiction  of  suit  to  re- 
move cloud  by  one  out  of  possession;  Graham  v.  Florida  Land  etc.  Co., 
33  Fla.  361,  14  South.  798,  arguendo. 

Distinguished  in  McArthur  v.  Scott,  113  U.  S.  405,  28  L.  Ed.  1036,  5 
Sup.  Ct.  675,  upholding  bill  to  enforce  trust  under  will  annulled  by 
decree  void  as  to  complainants;  United  States  v.  Wilson,  118  U.  S.  89, 
30  L.  Ed.  112,  6  Sup.  Ct.  992,  where  State  court  permits  suit  to  remove 
cloud  by  claimant  out  of  possession;  Root  v.  Woolworth,  150  U.  S.  410, 
37  L.  Ed.  1125,  14  Sup.  Ct.  138,  where  bill  is  supplemental  to  matter  of 
which  jurisdiction  exists;  Richardson  v.  Green,  61  Fed.  429,  9  C.  C.  A. 
565,  where  Oregon  law  provided  no  adequate  remedy. 

109  U.  S.  504-512,  27  L.  Ed.  1012,  3  Sup.  Ot.  S57,  TOWNSEND  ▼.  LITTLE. 

Constructive  notice  is  evidence  of  notice  so  strong  as  to  be  heyond 
dispute.  Possession,  to  constitute  notice  of  title  must  be  open  and  nnam- 
l)iguou8  and  distinct  enough  to  put  purchaser  on  guard;  hence  Joint  occu- 
pancy of  premises  with  plural  wife  is  not  notice  of  husband's  secret  agree- 
ment to  convey  to  her  a  half  interest,  as  against  hona  fide  mortgagee. 

Approved  in  United  States  v.  Detroit  Timber  etc.  Co.,  200  U.  S.  333, 
60  L.  Ed.  504,  26  Sup.  Ct.  282,  purchaser  from  patentees  for  value,  with- 
out notice  of  entryman's  fraud,  is  bona  fide  purchaser  under  Timber 
Act  of  1878,  though  he  acquired  interest  in  lands  under  contract  for 
standing  timber  before  patents  issued;  Reed  v.  Munn,  148  Fed.  756,  80 
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C.  C.  A.  215,  refusing  to  impute  to  corporation  acquiring  legal  title  to 
realty  notice  of  outstanding  equitable  claim  on  part  of  director;  United 
States  V.  Detroit  Timber  etc.  Co.,  131  Fed.  676,  67  C.  C.  A.  1,  where 
vendor  presents  conveyance  to  himself  prima  facie  valid  and  assures 
purchaser  his  title  thereunder  is  perfect,  buyer  is  under  no  duty  to  in- 
vestigate further  in  absence  of  circumstances  suggesting  investigation; 
Atlanta  Nat.  Bldg.  etc.  Assn.  v.  Gilmer,  128  Fed.  295,  holding  where 
mother  roomed  with  daughter  who  conducted  rooming-house  and  owned 
legal  title,  one  lending  latter  money  not  chained  with  notice  of  mother's 
equity;  Adams-Booth  Co.  v.  Reid,  112  Fed.  112,  holding  fact  that  at 
time  execution  of  mortgage  mortgagor's  sons  resided  with  father  on 
property  and  were  assisting  father  in  conduct  of  business  thereon  does 
not  constitute  such  possession  by  sons  as  to  charge  mortgagee  with  con- 
structive notice  of  their  right  under  parol  agreement  with  father; 
Campbell  v.  Grennan,  13  Cal.  App.  487,  110  Pac.  158,  peculiar  location 
of  building  over  eighteen-inch  strip  was  sufficient  to  give  notice  of  claim 
to  holder  of  bare  legal  title  of  the  land;  Talbott  v.  Pickford,  36  App. 

D.  C.  286,  release  of  deed  of  trust  before  maturity  of  note  secured  was 
not  such  an  unusual  occurrence  as  to  put  purchaser  on  inquiry ;  Hay  ward 
v.  Mayse,  1  App.  D.  C.  140,  possession  was  not  such  as  to  put  purchaser 
on  inquiry ;  Stockton  v.  National  Bank,  45  Fla.  600,  34  South.  900,  where 
one  who  had  been  grantor's  tenant  before  giving  of  unrecorded  deed 
attorned  to  grantee  at  time  it  was  given  and  remained  in  possession 
until  attachment,  possession  is  not  notice  to  attaching  creditor ;  Thomas 
V.  City  of  Flint,  123  Mich.  35,  81  N.  W.  945,  holding  under  act  of  1897, 
imposing  liability  on  city  for  injury  resulting  from  defective  bridge, 
provided  reasonable  time  to  repair  had  after  notice  of  defect,  liability, 
cannot  be  predicated  on  neglect  to  make  inspections,  though  inspection 
would  have  disclosed  latent  defect. 

Approved  in  following  cases,  denying  existence  of  constructive  notice 
of  unrecorded  interest:  National  Water- Works  Co.  v.  Kansas  City,  78 
Fed.  435,  where  those  in  possession  were  officers  of  two  different  cor- 
porations; Munn  V.  Achey,  110  Ala.  631,  18  South.  300,  where  widow 
occupied  jointly  with  son,  who  held  deed  from  father;  Elliott  v.  Lane, 
82  Iowa,  486,  31  Am.  St.  Rep.  506,  48  N.  W.  721,  where  son-in-law  con- 
tinued in  partial  management  of  farm ;  Rankin  v.  Coar,  46  N.  J.  Eq.  573, 
11  If.  B.  A.  668,  22  Atl.  179,  where  widow  released  dower  to  son  and 
took  deed;  River  Valley  Land  etc.  Co.  v.  Smith,  7  N.  D.  241,  74  N.  W. 
196,  where  records  showed  deed  from  owner  and  purchaser  knew  of 
lease  to  him;  Fouse  v.  GilfiUan,  45  W.  Va.  231,  32  S.  E.  185,  holding 
recorded  building  contract  constructive  notice  of  charge  on  separate 

■ 

estate. 

Distinguished  in  Eirby  v.  Tallmadge,  160  U.  S.  384,  40  L.  Ed.  466, 
16  Sup.  Ct.  361,  where  joint  occupants  were  husband  and  wife,  neither 


109  U.  S.  504-^12       NOTES  ON  U.  S.  REPORTS.  222 

having  record  title  j  Baltimore  v.  Whittington,  78  Md.  236,  27  Ail.  985, 
holding  notice  to  attorney  actual  notice  to  client. 

Effect  of  the  possession  of  real  property  as  notice.    Note,  104  Am. 
St.  Rep.  351. 

Possession  of  land  as  notice  of  title.    Note,  13  L.  R.  A.  (N.  S.)  78, 
88,  129. 

Bona  fide  pnrcluuser  for  ^alue  ^tboat  notice  of  prior  equitable  rli^t, 
such  as  secret  trust,  who  obtains  legal  estate,  has  priority  both  at  law  and 
in  equity. 

Approved  in  Fountain  v.  Pateman,  189  Ala.  163,  66  South.  79,  voidable 
foreclosure  sale  could  not  be  set  aside  where  the  land  had  been  subse- 
quently sold  to  bona  fide  purchasers;  Economy  Sav.  Bank  v.  Gordon, 
90  Md.  505,  45  Atl.  179,  holding  where  mortgage  was  without  title  of 
consideration  and  given  to  secure  loan  to  mortgagee,  bona  fide  lender 
taking  assignment  of  mortgage  prevails  over  judgment  creditors  of  mort- 
gagor who  filed  creditor's  bill  to  set  aside  mortgage  as  fraudulent  be- 
cause made  without  consideration;  Wenz  v.  Pastene,  209  Mass.  363,  95 
N.  E.  793,  purchaser  at  foreclosure  sale  took  subject  to  lease  of  which 
he  was  notified  before  paying  price;  Conn  v.  Bontwell,  101  Miss.  361, 
58  South.  108,  applying  rule  where  equities  of  infant  grantor  and  bona 
fide  purchaser  were  equal ;  Marbury  v.  Jones,  112  Va.  397,  71  S.  E.  1127, 
purchaser  under  deed  of  ti^ust  without  notice  of  parol  agreement  by 
holder  of  apparent  title  protected;  Tarpey  v.  Deseret  Salt  Co.,  5  Utah, 
212,  14  Pac.  340,  holding  unwitnessed  deed  void  as  against  stranger 
without  notice. 

Rights  of  purchaser  for  value  without  notice.    Note,  21  E.  R.  0.  726. 

Specific  and  general  statutory  provisions  may  subsist  together,  former 
qualifying  latter;  e.  g.,  general  law  of  Utali  requiring  witnesses  to  con-- 
▼eyance  does  not  extend  to  mayor's  deed  of  town  lot  under  act  of  February 
17,  1869,  requiring  execution  thereof  under  corporate  seal. 

Approved  in  Washington  v.  Miller,  235  U.  S.  428,  69  L.  Ed.  299,  35 
Sup.  Ct.  119,  general  law  of  Arkansas  was  not  intended  to  displace 
special  statutory  law  enacted  by  Congress  with  regard  to  Indians ;  Kep- 
ner  v.  United  States,  195  U.  S.  125,  49  L.  Ed.  123,  24  Sup.  Ct.  797,  Act 
1902,  §  5,  for  tempprary  civil  government  of  Philippines,  took  away 
government's  right  to  appeal  from  acquittal  in  court  of  first  instance; 
United  States  v.  Nix,  189  U.  S.  205,  47  L.  Ed.  777,  23  Sup.  Ct.  498,  hold- 
ing 26  Stat.  81,  c.  182,  §  10,  providing  that  offenders  against  Oklahoma 
should  be  taken  before  United  States  commissioner  whose  office  is  near- 
est to  place  where  offense  was  committed,  not  repealed  by  provision  of 
appropriation  bill  of  1894,  that  marshal  cannot  charge  mileage  where 
he  does  not  take  offender  to  commissioner  nearest  place  of  arrest; 
Hemmer  v.  United  States,  204  Fed.  906,  123  C.  C.  A.  194,  applying  rule 
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f  o  statutes  granting  to  Indians  the  right  to  acquire  homesteads ;  Jackson 
V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  178  Fed.  434, 102  C.  C.  A.  159,  joint  action 
against  two  defendants  for  tort  was  separable  under  later  statute ;  Beal- 
mear  v.  Hutchins,  134  Fed.  262,  N.  C.  Rev.  Stats.  1837,  c.  42,  §  1,  casts 
burden  on  one  claiming  under  such  statute  to  show  on  face  of  grant 
itself  that  land  was  at  time  "vacant  and  unsurveyed";  In  re  City  Trust 
Co.,  121  Fed.  708,  68  C.  C.  A.  126,  holding  Ohio  Rev.  Stats.,  §  6355, 
applies  only  to  such  laborers  as  are  operatives,  and  having  been  enacted 
subsequently  to  section  3206a,  deprives  such  laborers  of  general  pref- 
erence; Town  of  Alden^.  Easton,  113  Fed.  65,  51  C.  C.  A.  47,  con- 
struing Spec.  Laws  Minn.  1868,  p.  47,  relating  to  issuance  of  bonds  by 
towns;  D'Esterre  v.  New  York,  104  Fed.  610,  44  C.  C.  A.  75,  holding 
special  act  authorizing  issuance  of  municipal  bonds  and  prescribing  form  " 
and  conditions  of  such  bonds  supersedes  general  statutory  provisions 
on  that  subject;  United  States  v.  Mason,  33  App.  D.  C.  354,  later  gen- 
eral act  was  elearly  distinguishable  from  earlier  specifio  enactment; 
Thomas  v.  Evans,  73  Ohio  St.  146,  76  N.  E.  863,  Rev.  Stats.  1906,  §  5727, 
giving  probate  court  jurisdiction  to  issue  habeas  corpus,  is  superseded 
as  to  extradition  cases  by  Rev.  Stats.  1906,  §  97 ;  Carpenter  v.  Russell, 
13  Okl.  282,  73  Pac.  932,  StAts.  1893,  c.  18,  art.  XIII,  relating  to  appeals, 
is  not  inconsistent  with  act  extending  jurisdiction  of  probate  court; 
Atchison  etc.  R.  R.  Co.  v.  Haynes,  8  Okl.  585,  58  Pac.  741,  Stats.  1893, 
§  5791,  authorizing  county  commissioners  to  levy  school  tax,  is  not  re- 
pealed by  Sess.  Laws  1895,  p.  210,  amending  general  revenue  laws; 
Buchanan  v.  State  Treasurer,  68  S.  C.  415,47  S.  E.  684,  construing  Salary 
Reduction  Act  of  1893  and  General  Appropriation  Act  of  same  year 
with  reference  to  salary  of  circuit  judges ;  Magone  v.  King,  51  Fed.  526, 
2  C.  C.  A.  363,  where  same  statute  contains  both  provisions;  Matter  of 
Murray  Hill  Bank,  153  N.  Y.  211,  47  N.  E.  301,  where  specific  law  fol- 
lowed general;  Atchison  etc.  Ry.  Co.  v.  Haynes,  8  Okl.  585,  58  Pac.  741, 
where  general  law  followed  specific. 

109  U.  8.  613^21,  27  X..  Ed.  1016,  3  Sup.  Ot.  346,  UNITED  STATES  ▼. 
JONES. 

Bight  of  eminent  domain  is  incident  of  sovereignty,  and  constitutional 
provision  for  compensation  is  mere  limitation  thereon,  not  part  thereof; 
be^ce  though  right  itsdf  may  not  be  delegated  to,  or  questioned  by.  State, 
any  competent  tribunal  may  be  authorized  to  determine  compensation. 

Approved  in  City  of  Cincinnati  v.  Louisville  etc.  R.  R.  Co.,  223  U.  S. 
404,  406,  66  L.  Ed.  486,  486,  32  Sup.  Ct.  267,  upholding  condemnation 
of  easement  across  a  puhlic  landing;  Jones  v.  North  Georgia  Elec.  Co., 
125  Ga.  624,  54  S.  E.  88,  upholding  Acts  1897,  p.  68,  conferring  on  own- 
ers  of  water-powers  authority  to  exercise  right  of  eminent  domain; 
Ilollister  v.  State,  9  Idaho,  15,  71  Pac.  543,  Idaho  admission  act  does  not 
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restrict  right  of  eminent  domain  over  lands  granted  to  State  by  said 
act;  Board  of  Park  Commrs.  v.  Du  Pont,  110  Ky.  764,  62  S.  W.  893, 
upholding  Stats.,  §  2852,  part  of  charter  of  cities  of  first  class,  which 
provides  that  board  of  park  commissioners  may  order  condemnation  of 
property,  though  course  of  procedure  not  prescribed  further  than  to 
require  filing  of  petition  to  institute  proceedings;  Weeks  v.  Grace,  194 
Mass.  298,  10  Ann.  Gas.  1077,  9  L.  B.  A.  (N.  S.)  1092,  80  N.  E.  221, 
public  acquires  an  independent  title  in  land  by  condemnation  of  ease- 
ment; Jeffress  v.  Town  of  Greenville,  164  N.  C.  493,  70  S.  E.  920,  the 
right  to  take  private  property  for  public  use  )>equires  no  constitutional 
recognition ;  Commonwealth  v.  Plymouth  Coal  Co.,  232  Pa.  145,  81  Atl. 
150,  Anthracite  Mining  Act  of  June  2,  1891,  art.  Ill,  §  10,  does  not 
^  violate  Constitution,  art.  I,  §  10,  providing  private  property  shall  not  be 
applied  to  public  use  without  condemnation ;  dissenting  opinion  in  West- 
em  Union  Tel.  Co.  v.  Pennsylvania  R.  R.  Co.,  195  U.  S.  583,  49  L.  Ed. 
328,  25  Sup.  Ct.  133,  majority  holding  Rev.  Stats.,  §  5263,  did  not  give 
telegraph  companies  right  to  condemn  railway  right  of  way  for  their 
lines ;  Van  Broiklin  v.  Tennessee,  117  U.  S.  155,  29  L.  Ed.  846,  6  Sup. 
Ct.  672,  holding  lands  so  taken  not  taxable  by  State;  Cherokee  Nation 
V.  Kansas  Ry.  Co.,  135  U.  S.  656,  34  L.  Ed.  302,  10  Sup.  Ct.  970,  uphold- 
ing right  to  take  Cherokee  nation  lands;  Ryan  v.  United  States,  136 
U.  S.  81,  34  L.  Ed.  462,  10  Sup.  Ct.  918,  upholding  government's  right  to 
acquire  land  for  military  purposes  by  purchase;  In  re  Rughcimer,  36 
Fed.  371,  failure  to  provide  for  compensation  does  not  invalidate  con- 
demnation statute,  latter  being  construed  with  Constitution;  Roanoke 
City  V.  Berkowitz,  80  Va.  623,  upholding  statute  providing  for  con- 
demnation of  fee  simple  instead  of  use ;  Tait  v.  Central  Lunatic  Asylum, 
84  Va.  277,  4  S.  E.  701,  upholding  State's  right  of  condemning  land 
under  lease  to  it  as  insane  hospital;  People  v.  Collins,  105  Cal.  509, 
39  Pac.  17,  arguendo. 

Limited  in  State  of  Illinois  v.  Illinois  Cent.  Ry.  Co.,  33  Fed.  754, 
when  original  Chicago  lots  were  sold  by  government,  its  jurisdiction 
over  streets  ceased. 

Validity  of  statute  conferring  on  public  service  commission  or  other 
body  jurisdiction  of  eminent  domain  proceeding.  Note,  Ann. 
Oas.  19160,  421. 

Constitutionality  of  statute  empowering  public  board  to  determine 
compensation  in  condemnation  proceedings.  Note,  62  L.  B.  A. 
(N.  S.)  863. 

PreceedingB  to  determine  compensation  Is  inquisition  to  estahlidi  fact 
preliminary  to  taking  property,  and  may  be  before  commissioners  or  court, 
and  with  or  witnoat  Jury,  as  designated  by  leglalatuxe,  if  conducted  In 
fair  manner  and  giving  owners  hearing. 
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Approved  in  0  'Neill  v.  Learner,  239  U.  S.  249,  60  L.  Ed.  264,  36  Sup. 
Ct.  56,  dismissing  suit  to  enjoin  construction  of  a  drainage  ditch ;  Mad- 
isonville  Traction  Co.  v.  St.  Bernard  Min.  Co.,  196  U.  S.  254,  49  L.  Ed. 
468,  25  Sup.  Ct.  251,  upholding  removability  of  proceeding  in  eminent 
domain  authorized  by  Ky.  Stats.,  §§  835-839,  where  requisite  diversity 
of  citizenship  exists;  Beatty  v.  United  States,  203  Fed.  622,  623,  122 
C.  C.  A.  16  (reversing  United  States  v.  Beatty,  198  Fed.  288),  upholding 
right  of  land  owner  to  have  question  of  just  compensation  determined 
by  jnrv;  Kansas  City  v.  Metropolitan  Water  Co.,  164  Fed.  734,  defend- 
ant water  company,  which  is  citizen  of  another  State,  may  remove  suit 
into  Federal  court  at  any  time  after  application  for  appointment  of 
commissioners;  United  States  v.  Sargent,  162  Fed.  85,  89  C.  C.  A.  81, 
upholding  order  awarding  interest  on  damages  assessed  for  land  from 
date  of  conrnissioner's  report;  Postal  Tel.  Cable  Co.  v.  Southern  Ry. 
Co.,  iy>.  Fed.  160,  holding  constitutional  provision  as  to  jury  trial  does 
not  apply  to  condemnation  proceedings  which  have  been  removed,  since 
procedure  prescribed  by  State  must  be  followed  in  determining  amount 
of  compensation;  Denver  Power  etc.  Co.  v.  Denver  etc.  R.  R.  Co.,  30 
Colo.  212,  69  Pac.  570,  holding  railroad  right  of  way  cannot  be  con- 
demned for  reservoir  site  to  an  extent  which  would  wholly  deprive  rail- 
road of  its  use,  unless  public  necessity  requires  that  it  be  taken;  Win- 
slow  V.  Baltimore  etc.  R.  R.  Co.,  28  App.  D.  C.  140,  upholding  appellate 
jurisdiction  of  Court  of  Appeals  of  District  of  Columbia  to  review  final 
order  of  Supreme  Court  sitting  as  District  Court  of  United  States  con- 
firming award  of  appraisers;  Postal  Tel.  etc.  Co.  v.  Chicago  etc.  R.  R. 
Co.,  30  Ind.  App.  661,  66  N.  E.  921,  holding  telegraph  company  incor- 
porated in  this  State  may  acquire  right  of  way  for  its  lines  over  railroad 
right  of  way ;  George  v.  Consolidated  Lighting  Co.,  87  Vt.  420,  Ann.  Oas. 
1916C,  416,  62  L.  R.  A.  (N.  S.)  860,  89  Atl.  638,  dismissing  ^rit  of 
prohibition  to  stop  proceeding  before  Public  Service  Commission ;  Backus 
v.  Fort  Street  Union  Depot  Co.,  169  U.  S.  568,  42  L.  Ed.  859, 18  Sup.  Ct. 
450,  holding  Constitution  does  not  require  same  jury  to  try  both  com- 
pensation and  necessity ;  Bauman  v.  Ross,  167  U.  S.  593,  42  L.  Ed.  289, 
17  Sup.  Ct.  983,  Great  Falls  Mfg.  Co.  v.  Garland,  25  Fed.  524,  Morris  v. 
Controller,  54  N.  J.  L.  273,  23  Atl.  665,  Martin  v.  Tyler,  4  N.  D.  299, 
25  L.  R.  A.  846,  60  N.  W.  399,  and  Bi^elow  v.  Draper,  6  N.  D.  165,  69 
N.  W.  574,  all  holding  constitutional  right  to  jury  trial  does  not  extend 
to  condemnation;  Colman  v.  United  States,  66  Fed.  699,  14  C.  C.  A. 
65,  holding  such  proceeding  does  not  entitle  district  attorney  to  extra 
compensation ;  Andrews  v.  Oshkosh,  84  Wis.  568,  54  N.  W.  1101,  uphold- 
ing condemnation  under  city  charter  upon  notice  served  as  summons  in 
civU  action ;  Velte  v.  United  States,  76  Wis.  284,  45  N.  W.  120,  holding 
interest  runs  on  compensation  from  time  of  permanent  overflow  from 
government  dam;  dissenting  opinion  in  United  States  v.  Sargent,  162 
XII--15 
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Fed.  86,  89  C.  C.  A.  81,  majority  upholding  order  awarding  interest  on 
damages  assessed  for  land  taken  for  postoffice  site. 

Necessity  of  notice  to  land  owner  of  assessment  of  damages  in  con- 
demnation proceedings.    Note,  4  Ann.  Oaa.  903. 

Right  to  trial  by  jury  in  eminent  domain  proceeding.    Note,  18 
AniL  Oas.  680. 

Jndicial  power  over  eminent  domain.    Note,  22  L.  R.  A.  (N.  S.)  7» 
8,  9,  15,  19. 

Congress  may  designate  directly  or  authorise  State  to  designate  tribu- 
nal to  determine  compensation  for  property  taken;  hence  act  of  March  5, 
1875,  providing  for  ascertainment  of  compensation  for  lands  condemned 
for  government  canal,  or  overilowed  hy  dam,  '*in  mode  provided  hy  State 
laws/'  is  valid. 

•  Approved  in  United  States  v.  0  'Neill,  198  Fed.  682,  question  of  neces- 
sity is  political  and  must  be  determined  by  Congress;  Tuttle  v.  Moore, 
3  Ind.  Ter.  725,  726,  64  S.  W.  696,  upholding  power  of  Congress  to 
provide  for  platting  and  sale  of  lands  in  Indian  Territory;  Sweaney  v. 
United  States,  62  Wis.  400,  22  N.  W.  610,  reaffirming  rule;  Chappell  v. 
United  States,  160  U.  S.  510,  40  L.  Ed.  514,  16  Sup.  Ct.  400,  extending 
rule  to  condemnation  itself;  High  Bridge  Lumber  Co.  v.  United  States, 
69  Fed.  325, 16  C.  C.  A.  460,  where  no  court  is  desig^iated,  common-law 
action  will  lie  in  appropriate  District  Court;  New  York  etc.  R.  R.  Co. 
V.  Long,  69  Conn.  436,  37  Atl.  1073,  holding  due  exercise  of  power  by 
authorized  railroad  equally  beyond  court's  control  as  direct  taking  by 
legislature;  Kaukauna  Co.  v.  Qreen  Bay  etc.  Canal  Co.,  142  U.  S.  278, 
85  L.  Ed.  1012, 12  Sup.  Ct.  180,  holding  remedy  of  act  of  1875,  exclusive. 

Construction  and  operation  of  canals.    Note,  61  L.  B.  A.  847.  ^ 

Congress  may  create  all  officers  and  tribunals  necessary  to  execution 
of  powers,  or,  with  consent  of  States,  may  use  theirs,  as  in  case  of  natural- 
ization, especially  where  inquiry  relates  to  incidental  matters,  such  as 
proper  compensation  for  property  condemned. 

Approved  in  Fort  Leavenworth  R.  R.  v.  Lowe,  114  U.  S.  532,  29  L.  Ed. 
266,  5  Sup.  Ct.  999,  holding  such  consent  presumed,  in  absence  of  ex- 
press negative ;  Chappell  v.  United  States,  81  Fed.  765,  26  C.  C.  A.  600, 
assuming  jurisdiction  in  condemnation  proceeding  for  military  pui*poses. 

109  n.  S.  522-527,  27  L.  Ed.  1018,  3  Sup.  Ot.  316,  THOMAS  ▼.  BROWN- 
VILLE  ETC.  R.  R.  GO. 

Fraudulent  construction  contract,  in  which  two  of  railroad  directors  are 
interested,  and  whereby  all  directors  are  guaranteed  against  stock  assess- 
ment, by  the  contractors,  is  voidable  at  option  of  stockholders. 

Approved  in  Crocker  v.  United  States,  240  U.  S.  81,  60  L.  Ed.. 537, 
638,  36  Sup.   Ct.  248,  where  contract  for  furnishing  letter  carriers' 
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satchels  was  void  for  fraud,  the  contract  price  could  not  be  treated  as  an 
admission  of  value  by  the  government;  Marcy  v.  Guanajuato  Develop- 
ment Co.,  228  Fed.  151,  there  was  no  evidence  that  any  of  the  common 
directors  had  any  personal  interest  in  the  transactions  complained  of; 
Idaho-Oregon  Light  etc.  Co.  v.  State  Bank,  224  Fed.  46,  139  C.  C.  A, 
503,  contract  made  by  directors  representing  opposing  interests  not  void 
but  voidable;  Geddes  v.  Anaconda  Copper  Min.  Co.,  222  Fed.  133,  sale 
of  its  property  by  one  corporation  to  another,  where  some  of  the  direct- 
ors are  common  to  both,  must  be  manifestly  fair;  Whitridge  v.  Mt. 
Vernon  etc.  Duck  Co.,  210  Fed.  313,  where  those  in  eontrol  of  corpora- 
tion made  contract  with  themselves  to  work  for  it  at  excessive  prices, 
contract  was  void;  Bums  v.  Cooper,  140  Fed.  277,  72  C.  C.  A.  25,  sale 
by  guardian  of  ward's  realty  under  order  of  court  may  be  set  aside  by 
ward  if  guardian  procures  sale  in  order  to  get  title  himself  and  indirectly 
becomes  purchaser;  Kessler  v.  Ensley  Co.,  123  Fed.  658,  holding  refusal 
of  directors  and  stockholders  to  bring  suit  to  set  aside  contract  of  cor- 
poration was  election  not  to  disturb  transaction;  Scripps  v.  Sweeneyi 
160  Mich.  161,  179,  125  N.  W.  78,  where  certain  stockholders  operating 
four  newspapers  entered  into  agreement  for  purpose  of  shaping  policy 
of  corporation  for  their  own  benefit,  agreement  was  void;  Young  v. 
City  of  Mankato,  97  Minn.  6,  S  L.  R.  A.  (N.  S.)  849, 106  N.  W.  970,  free- 
holders appointed  to  draft  city  charter  cannot  employ  one  of  their  mem- 
bers as  counsel  to  prepare  charter  and  give  advice  with  reference  thereto ; 
Barnes  v.  Lynch,  9  Okl.  187,  59  Pac.  1007,  setting  aside  transaction 
whereby  officers  of  corporation  divided  assets  among  themselves  and 
merged  prox)erty  of  corporation  in  individual  estates;  Nabours  v.  Mc- 
Cord,  100  Te^p  461,  100  S.  W.  1156,  where  assignee  for  benefit  of  cred- 
itors sold  property  as  such  assignee  and  afterward  purchased  it  from 
purchaser,  purchase  was  voidable  at  election  of  creditors;  Skinner  v. 
Smith,  134  N.  Y.  242,  31  N.  E.  911,  holding  corporate  contract  with 
directors  may  be  validated  by  stockholders'  acquiescence;  Sweeny  v. 
Grape  Sugar  Refining  Co.,  30  W.  Va.  452,  8  Am.  St.  Rep.  97,  4  S.  E.  436, 
holding  such  contracts  prima  facie  void  as  to  creditors  of  insolvent  cor* 
poration;  Durlacher  v.  Frazer,  8  Wyo.  58,  80  Am.  St.  Rep.  918,  55  Pac 
309,  ai^endo. 

Qualified  in  Robison  v.  McCraken,  52  Fed.  729,  730,  holding  contract 
in  which  directors  are  intersted  valid,  unless  seasonably  repudiated; 
Barr  v.  New  York  etc.  R.  R.  Co.,  125  N.  Y.  277,  26  N.  E.  149,  holding 
retention  of  benefits  of  contract  indicates  acquiescence  and  waives 
fraud. 

Distinguished  in  Attalla  Iron  Ore  Co.  v.  Virginia  etc.  Coke  Co.,  Ill 
Tenn.  532,  534,  535,  77  S.  W.  775,  776,  where  managers  of  corporation 
secretly  agreed  with  another  to  form  new  corporation,  in  which  thpy 
were  to  have  controlling  interest,  and  then  entered  into  contract  with 
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new  corporation  on  behalf  of  old  but  without  knowledge  of  directors, 
contract  annulled  at  suit  of  directors;  Leavenworth  v.  Chicago  etc.  Ry. 
Co.,  134  U.  S.  708,  S3  L.  Ed.  1074,  10  Sup.  Ct.  715,  upholding  foreclosure 
decree  notwithstanding  trust  relations  of  parties,  in  absence  of  fraud; 
Umer  v.  SoUenberger,  89  Md.  332,  43  Atl.  811,  denying  right  of  stock- 
holder, sued  upon  subscription,  to  disaffirm  such  contract. 

Transactions  between  director  and  corporation.    Note,  17  Am.  St. 
Rep.  303. 

Validity  of  contracts  between  a  director  and  his  corporation.    Note, 
139  Am.  St.  Rep.  606. 

Contracts  between  corporations  having  common  directors  or  officers. 
Note,  S3  L.  R.  A.  791. 

Preferences  by  insolvent  corporations.    Note,  45  Am.  St.  Rep.  833. 

Praiid  of  railroad  directors  in  making  construction  contract  providing 
for  excessive  consideration  prevents  recovery  only  of  excess  over  real  value 
of  work  done. 

Approved  in  Foster  v.  Mansfield  etc.  Ry.  Co.,  36  Fed.  640,  holding 
decree  not  reversible  on  appeal,  as  to  bonds  issued  for  actual  work; 
Thomas  v.  Peoria  etc.  Ry.  Co.,  36  Fed.  816,  allowing  reasonable  value 
of  leased  cars  actually  needed  by  lessee  company;  Northside  Ry.  v. 
Worthington,  88  Tex.  574,  53  Am.  St.  Rep.  788,  30  S.  W.  1059,  holding 
corporate  bonds  void  only  so  far  as  constituting  forbidden  suretyship 
contract ;  Porter  v.  Pittsburg  Bessemer  Steel  Co.,  120  U.  S.  673,  30  L.  Ed. 
839,  7  Sup.  Ct.  754,  arguendo. 

He  who  seeks  equity  must  do  equity.  Hence  stockhol^l^  not  parties 
to  original  foreclosure  of  mortgage  bonds,  issued  under  construction  con- 
tract, fraudulent  as  to  price,  can  be  admitted  parties  to  defend  only  as 
to  excess  of  price  over  real  value  of  work  done. 

Approved  in  Wyman  v.  Bowman,  127  Fed.  273,  62  C.  C.  A.  189,  holding 
receiver  cannot  rescind  transaction  between  corporation  and  directors 
by  which  latter  received  assessment  made  on  its  stock,  and  sue  original 
subscribers  without  returning  such  assessment;  Dickerman  v.  Northern 
Trust  Co.,  80  Fed.  456,  25  C.  C.  A.  549,  stockholders  may  come  in  only 
where  fraud  affects  trustees'  right  to  foreclose. 

109  U.  S.  527-549,  27  L.  Ed.  1020,  3  Sup.  Ct.  363,  CANADA  SOtTEHEBK  B. 
00.  ▼.  OEBHABD. 

m 

Holders  of  bonds  and  other  obligations,  secured  by  mortgages  to  trus- 
tees, or  otherwise,  have  certain  contract  relations  with  each  other,  and, 
except  where  forbidden  by  constitutional  provisions  against  impairing  con- 
tract obligations,  are  properly  subject  to  reasonable  legislative  provision 
binding  minority  by  will  of  majority. 
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Approved  in  Cochran  v.  Pittsburg  etc.  R.  Co.,  150  Fed.  683,  bond% 
holder  may  foreclose  mortgage  without  majority  bondholders  requesting 
/«uit  by  trustee  where  bill  shows  trustee  antagonistic  to  foreclosure  by 
reason  of  intei*est  in  second  mortgage ;  Cowell  v.  City  Water  Supply  Co.^ 
130  Iowa,  676,  105  N.  W.  1017,  where  corporation  reorganization  agree- 
ment provided  plan  should  bind  all  bondholders  unless  majority  dis- 
sented within  thirty  days,  and  petition  by  dissenter  showing  majority 
did  not  dissent,  he  was  bound;  Gates  v.  Boston  etc.  R.  R.  Co.,  53  Conn. 
346,  5  Atl.  701,  holding  legislature  may,  upon  corporation's  failure, 
authorize  reorganization  by  majority  vote  of  bondholders;  dissenting 
opinion  in  State  v.  Lomis,  115  Mo.  328,  21  L.  R.  A.  808,  22  S.  W.  356, 
majority  annulling  law  prohibiting  "manufacturers  or  miners"  from 
paying  labor  in  merchandise  credits. 

Bondholder's  right  to  sue  for  enforcement  of  trust  deed.    Note,  20 
L.  R.  A.  586. 

Corporation  belongs  in  place  where  created,  and  tliongh  capable  of 
doing  business  wherever  charter  and  local  laws  permit.  It  is  subject  to 
charter  disabilities  and  home  legislative  control,  and  persons  dealing  with 
it  impliedly  subject  themselves  thereto.  Hence,  legal  discharge  of  Cana- 
dian railroad  bonds  by  "arrangement  act"  of  Canadian  parliament,  substi-) 
tntlng  new  bond  issue  therefor,  being  in  nature  of  Bankruptcy  Act,  and 
accomplishing  results  of  foreclosure,  is  recognized  by  comity,  and  dis- 
charges such  bonds  in  hands  of  American  citizen,  though  payable  in  United 
States. 

Approved  in  Coltrane  v.  Templeton,  106  Fed.  375,  46  C.  C.  A.  328, 
reaffirming  rule;  Nashua  Sav.  Bank  v.  Anglo- American  Co.,  189  U.  S. 
230,  23  Sup.  Ct.  518,  47  L.  Ed.  786  (affirming  108  Fed.  767,  784,  48 
C.  C.  A.  15),  holding  in  action  by  foreign  corporation  to  recover  call 
on  stock,  which  by  foreign  laws  is  made  debt  from  stockholder  to  cor- 
poration, for  which  latter  has  lien  on  stock,  corporation  may  enforce 
personal  liability  that  law  of  State  where  action  brought  restricts  rem- 
edy to  forfeiture  and  sale  of  stock ;  Stoekwell  v.  Supreme  Court  I.  0.  F., 
216  Fed.  207,  acts  of  parliament  increasing  assessment  and  amending 
charter  of  Canadian  corporation  were  binding  on  stockholders  residing 
in  this  country;  Groom  v.  Mortimer  Land  Co.,  192  Fed.  852,  113  C.  C.  A. 
173,  Texas  stockholder  cannot  maintain  bill  in  Texas  to  wind  up  affairs 
of  New  Jersey  corporation,  which  had  already  commenced  proceedings 
in  New  Jersey  for  dissolution;  Franklin  Trust  Co.  v.  New  Jersey,  181 
Fed.  780,  104  C.  C.  A.  629,  where  affairs  of  New  Jersey  corporation  are 
being  wound  up  in  foreign  jurisdiction,  its  franchise  tax  will  not  be 
given  preference  over  unsecured  creditors;  HaiTis-Woodbury  Lumber 
Co.  V.  Coffin,  179  Fed.  266,  268,  power  to  sue  or  be  sued  after  dissolution 
is  governed  by  law  of  domicile;  Brown  v.  Equitable  Life  Assur.  Soc, 
142  Fed.  843,  nonresident  stockholder  in  New  York  insurance  company 
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is  bound  by  Laws  N.  Y.  1892,  p.  1958,  §  56,  prohibiting  appointment  of 
receiver  for  or  directing  accounting  by  insurance  company  unless  on 
approval  of  attorney  general;  Seattle  Gas  etc.  Electric  Co,  v.  Citizens' 
Light  etc.  Power  Co.,  123  Fed.  592,  holding  New  Jersey  corporation, 
organized  under  general  corporation  law  and  not  under  gas  act,  cannot 
engage  in  gas  business  in  another  State;  London,  Paris,  etc.  Bank  v. 
Aronstein,  117  Fed.  607,  54  C.  C.  A.  663,  holding  British  corporation 
maintaining  office  in  California,  in  charge  of  managers  empowered  to 
transfer  stock  and  issue  certificates,  and  which  there  sold  shares,  must, 
on  death  of  stockholder,  transfer  such  shares  to  California  executor; 
Giesen  v.  London  etc.  Mortgage  Co.,  102  Fed.  587,  42  C.  C.  A.  515,  hold- 
ing where  transfer  of  stock  in  foreign  corporation  never  made  on  books 
of  corporation  because  of  noncompliance  with  foreign  law,  and  on  liqui- 
dation proceedings  assessments  levied  on  shareholders,  such  liability 
enforceable  against  transferrer  in  United  States  courts;  Hudson  River 
Pulp  etc.  Co.  V.  Warner,  99  Fed.  189,  39  C.  C.  A.  452,  holding  where 
by  amendment  of  by-laws  foreign  corporation  acquires  lien,  which  by 
laws  of  country  of  its  incorporation  is  paramount  to  lien  of  previous 
pledgee,  priority  of  such  lien  must  be  recognized  by  courts  of  United 
States;  Louisiana  v.  Southern  Pac.  Co.,  52  La.  Ann.  1826,  28  South. 
374,  holding  foreign  railroad  not  empowered  by  laws  of  its  creation  to 
carry  on  business  of  warehouseman  cannot  carry  on  such  business  in 
this  State;  Childs  v.  Cleaves,  95  Me.  512,  60  Atl.  718,  holding  receiver 
of  foreign  corporation  may  sue  in  this  State  resident  stockholder  to 
enforce  stockholder's  liability  created  by  laws  of  State  of  receiver's 
appointment;  De  Graw  v.  Supreme  Court,  182  Mich.  373,  148  N.  W. 
705,  it  was  not  against  public  policy  for  insured  to  agree  in  advance 
that  charter  might  be  amended  or  by-laws  passed  diminishing  the  insur- 
ance; Smoot  V.  Bankers'  Life  Assn.,  138  Mo.  App.  464,  120  S.  W.  728, 
Iowa  corporation  oi^anized  as  assessment  life  insurance  company  had 
no  power  to  transact  life  insurance  on  any  other  plan ;  Bank  Commrs.  v. 
Granite  etc.  Assn.,  70  N.  H.  560^85  Am.  St.  Rep.  650,  49  Atl.  126,  hold- 
ing where  assignee  is  appointed  for  insolvent  corporation,  and  ancillary 
receiver  appointed  in  another  State,  decision  of  latter  State  is  binding 
on  courts  of  former  only  as  to  assets  in  foreign  State ;  Territory  v. 
Baker,  12  N.  M.  459,  78  Pac.  625,  denying  mandamus  to  compel  judge 
to  assume  jurisdiction  over  suit  against  foreign  railroad  on  whose  presi- 
dent process  served  while  he  was  on  train  en  route  through  State; 
Riddell  v.  Rochester  German  Ins.  Co.,  35  R.  I.  49,  85  Atl.  274,  stating 
law  as  to  powers  and  limitations  of  foreign  corporations  doing  business 
in  Rhode  Island ;  Swing  v.  Taylor,  68  W.  Va.  626,  70  S.  E.  375,  fire  in- 
surance company  did  not  violate  laws  of  foreign  State  by  insuring  prop- 
erty therein,  where  policy  was  issued  from  home  office ;  Floyd  v.  National 
Loan  etc.  Co.,  49  W.  Va.  340,  38  S.  E.  659,  holding  .contract  of  foreign 
building  association  made  with  citizen  of  this  State,  secured  by  realty 
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^fcnated  herein,  and  by  its  terms  performable  in  domiciliary  State,  must 
confoTm  to  laws  of  this  State  as  to  premiums;  State  v.  Lench,  156  Wis. 
f^S,    i44  N.  W.  293,  foreign  corporation  licensed  to  do  business  in  State 
Js   entitled  to  exemption  from  taxation  same  as  domestic  corporation; 
^^aenting  opinion  in  Southern  Illinois  Bridge  Co.  v.  Stone,  174  Mo.  41, 
**    S.    W.  463,  majority  holding  legislature  may  confer  on  foreign  cor- 
P^^^'-t'ion  power  to  condemn  lands  though  it  have  no  such  power  under 
Ja^s    of  State  of  its  creation;  Hawkins  v.  Glenn,  131  U.  S.  332,  83  L.  Ed. 
\?»     9  Sup.  Ct.  743,  even  where  corporation  has  ceased  operations  but 
"**^1      lias  power  to  collect  debts;  Glenn  v.  Liggett,  136  U.  S.  544,  34 
^   ^<i.  267,  10  Sup.  Ct.  871,  holding  nonresident  stockholder's  liability 
"^•^j<*<5t  to  laws  of  corporation's  home  State;  State  Nat.  Bank  v.  Say- 
r^K^*    91  Fed.  446,  33  C.  C.  A.  564,  refusing  to  enforce  stockholder's 
^      ^^ty,  except  as  provided  by  laws  of  home  State;  St.  Louis  etc.  R.  R. 
^^    ^*  Terre  Haute  etc.  R.  R.  Co.,  146  U.  S.  405,  36  L.  Ed.  758,  12  Sup. 
">w^S7,  holding  Illinois  law  authorizing  railroad  leases  does  not  apply 
V^  ^^iana  railroad;  Shaw  V.  Quincy  Min.  Co.,  146  U.  S.  450,  86  L.  Ed. 
^  ^     ^2  Sup.  Ct.  937,  holding  nonresident  corporation  n6t  compellable 
^^swer  in  Circuit  Court  at  suit  of  nonresident;  Banque  Franco- 
tienne  v.  Brown,  34  Fed.  198,  holding  subscribers  bound  by  charter 
Yimitations  on  use  of  corporate  funds,  notwithstanding  misrepresenta- 
tions of  prospectus;  Fanners'  Loan  etc.  Co.  v.  Toledo  etc.  Ry.  Co.,  54 
Fed.  769,  upholding  sale  of  one  railroad  to  another,  under  Michigan 
statute,  upon  two-thirds  stockholders'  vote;  Republican  Mountain  Silver 
Mines  v.  Brown,  58  Fed.  647,  24  L.  E.  A.  778,  7  C.  C.  A.  412,  denying 
jurisdiction  to  dissolve  English  mining  company  operating  in  United 
States;  American  Waterworks  Co.  v.  Farmers'  Loan  etc.  Co.,  20  Colo. 
209,  46  Am.  St.  Bap.  286,  25  L.  B.  A.  341,  37  Pac.  271,  recognizing  for- 
eign injunction  against  suits  by  corporation  officer  in  its  name,  after 
receivership;   Rust  v.  United  Waterworks  Co.,  70  Fed.  134,  135,  17 
C.  C.  A.  16,  similarly  denying  officers  power  to  enter  appearance ;  Marion 
Phosphate  Co.  v.  Perry,  74  Fed.  428,  88  L.  B.  A.  254,  20  C.  C.  A.  490, 
holding  law  authorizing  suit  against  corporation  after  termination  of 
period  of  existence  not  applicable  to  foreign  corporations;  Paton  v. 
Korthem  Pac.  R.  R.  Co.,  85  Fed.  841,  upholding  reorganization  of  cor- 
poration by  bondholders  and  stockholders  excluding  general  creditors; 
Hale  V.  Hardon,  95  Fed.  763,  764,  37  C.  C.  A.  240,  upholding  right  of 
foreign  receiver  to  enforce  stockholder's  statutory  liability;  Lycoming 
Fire  Ins.  Co.  v.  Langley,  62  Md.  204,  enforcing  fire  company's  suit  for 
assessment  for  use  of  receiver  under  Pennsylvania  law;  Glenn  v.  Cla- 
baugh,  65  Md.  68,  3  Atl.  903,  holding  stockholder  in  Virginia  corpora- 
tion liable  on  new  installment  call,  though  discharged  in  insolvency; 
McKim  V.  Glenn,  66  Md.  484,  8  Atl.  132,  and  Missouri  Lead  Min.  etc.  Co. 
▼.  Reinhard,  114  Mo.  228,  85  Am.  St.  R^.  750,  21  S.  W.  490,  upholding 
^ht' of  English  corporation  to  hold  real  estate;  Glenn  v.  Hunt,  120 
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Mo.  340,  25  S.  W.  184,  both  recognizing  Virginia  law  making  both 
assignor  and  assignee  of  stock  liable  for  calls;  Warner  y.  Delbridge  & 
Cameron  Co.,  110  Mich.  594,  64  Am.  St.  Rep.  371,  84  L.  R.  A.  703, 
68  N.  W.  285,  upholding  Minnesota  fire  company's  assessment,  though 
invalid  under  Michigan  law;  Siebert  v.  Minneapolis  etc.  Ry.  Co.,  52 
Minn.  155,  38  Am.  St.  Rep.  534,  20  L.  R.  A.  540,  53  N.  W.  1136,  upholding 
mortgage  proviso  against  proceedings  by  bondholder  independently  of 
trustee  unless  latter  refuse;  St.  Albans  v.  National  Car  Co.,  57  Vt.  82, 
compelling  payment  by  corporation  of  tax  on  nonresident  stockholdings ; 
Albitztigui  v.  Guadalupe  etc.  Min.  Co.,  92  Tenn.  605,  22  S.  W.  741,  up- 
holding payment  for  stock  by  transfer  of  land  situate  in  Mexico;  Fort 
Scott  V.  Hickman,  112  U.  S.  165,  28  L.  Ed.  641,  5  Sup.  Ct.  64,  and  Rood  v. 
Whorton,  67  Fed.  436,  arguendo. 

Distinguished  in  Briscoe  v.  Southern  Kan.  Ry.  Co.,  40  Fed.  280, 
denying  right  of  foreign  corporation  to  lease  railroad  and  get  rid  of 
public  responsibilities;  HoUister  v.  Stewart,  111  N.  Y.  660,  663,  19 
N.  E.  790,  791,  denying  right  of  trustees  to  waive  default  in,  or  pri- 
ority of,  railroad  mortgage  without  bondholders'  consent;  Nimick  v. 
Mingo  Iron  Works,  25  W.  Va.  199,  sustaining  demurrer  to  judgment 
creditor's  suit  to  enforce  stockholder's  statutory  liability  in  Ohio  cor- 
poration. 

Transfer  of  property  out  of  State  by  bankruptcy  or  kindred  pro- 
ceedings.   Note,  23  L.  R.  A.  41. 

109  U.  S.  550-556,  27  L.  Ed.  1028,  3  Sup.  Gt.  839,  SULLIVAN  V.  IRON 
SILVER  MIN.  CO. 

Quaere,  whether  under  section  2333,  Rev.  Stats.,  read  with  section 
2320,  vein  within  placer  claim  is  excluded  from  placer  patent  nnless  previ- 
ously located. 

Approved  in  Noyes  v.  Mantle,  127  U.  S.  353,  32  L.  Ed.  170,  8  Sup.  Ct. 
1135,  and  Sullivan  v.  Iron  Silver  Min.  Co.,  143  U.  S.  434,  36  L.  Ed.  215, 
12  Sup.  Ct.  556,  both  holding  ''known  vein"  means  one  known  to  exist, 
though  not  located;  dissenting  opinion  in  Iron  Silver  Min.  Co.  v.  Mike 
etc.  Min.  Co.,  143  U.  S.  421,  36  L.  Ed.  210,  12  Sup.  Ct.  552,  majority 
holding  ** known  vein,"  in  section  2333,  means  one  known  to  exist, 
though  not  located;  Horsky  v.  Moran,  21  Mont.  349,  53  Pac.  1065,  argu- 
endo. 

Lodes,  or  veins  within  placer  claims.    Note,  50  L.  R.  A.  290. 

Under  Colorado  practice,  as  at  common  law,  facts  may  be  pleaded  ac- 
cording to  legal  effect,  without  setting  forth  particulars  leading  thereto, 
or  necessary  circumstances  implied  by  law;  hence,  in  action  by  placer 
patentee  for  possession  of  vein  therein,  answer  alleging  that  ''vein  was 
known  to  patentee  to  exist'*  hut  not  included  in  application,  is  well  pleaded. 
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^*^V>proved  in  Arizona  etc.  R.  Co.  v.  Denver  etc.  R.  Co.,  13  N.  M.  358, 

^ac.  1019,  in  complaint  alleging  trespass  upon  location  of  railroad 

company,  allegation  that  it  had  adopted  such  location  was  sufficient; 

Sullivan  v.  Iron  Silver  Min.  Co.,  143  U.  S.  438,  36  L.  Ed.  217,  12  Sup.  Ct. 

558,  arguendo. 

Miscellaneous.  Cited  in  Worthen  v.  Sidway,  72  Ark.  225,  79  S.  W. 
781,  valid  mining  location  is  property  capable  of  being  transferred. 

109  U.  8.  656-672,  27  L.  Ed.  lOSO,  3  Sup.  Ot.  396,  EX  PARTE  OBOW  DOQ. 

This  case  assumes  that  omission  in  section  2146,  Bey.  Stats.,  of  clause 
legarding  crimes  between  Indians,  afterward  restored  by  Congress,  was 
inadvertent,  and  hence  uninterruptedly  in  force. 

Approved  in  United  States  v.  Quiver,  241  U.  S.  604,  60  L.  Ed.  1198, 
36  Sup.  Ct.  699,  offenses  by  one  Indan  against  the  person  of  another 
not  punishable  under  United  States  Penal  Code,  §  316 ;  Thurber  v.  Miller, 
67  Fed.  377,  14  C.  C.  A.  432,  implying  in  section  3  of  Removal  Act  of 
1888,  restrictions  expressed  in  §§  2  and  4. 

Though  Sioux  Indian  reservation,  within  Dakota  Territory,  is  not  part 
thereof,  as  to  territorial  goyemment,  yet  territorial  District  Court,  within 
whose  district,  as  constituted  by  territorial  goyemment,  such  reservation 
falls,  has  cognizance  of  Federal  offenses  committed  therein. 

Approved  in  United  States  v.  Ewing,  47  Fed.  811,  assuming  jurisdic- 
tion over  white  thief  in  Yankton  reservation;  United  States  v.  Monte, 
3  N".  M.  124,  3  Pac.  46,  applying  rule  to  Mescalero  Apache  reservation. 

Questioned  in  Torrey  v.  Baldwin,  3  Wyo.  434,  435,  26  Pac.  909,  910, 
holding  white's  cattle  in  Shoshone  reservation  taxable. 

Jurisdiction  to  punish   crimes  by   or  against  Indians.    Note,  21 
L.  B.  A.  172. 

Territorial  District  Courts  haye  Jurisdiction  both  to  administer  local 
laws  of  territory,  and  all  laws  of  the  United  States  yeeted  in  Circuit  and 
District  Courts  thereof. 

Approvf  d  in  Pickett  v.  United  States,  216  U.  S.  459,  64  L.  Ed.  568, 
30  Sup.  Ct.  265,  construing  section  14  of  Oklahoma  Enabling  Act,  pro- 
viding for  transfer  of  jurisdiction  of  crimes  against  United  States  to 
Federal  courts ,  United  States  v.  Cclestine,  215  U.  S.  285,  54  L.  Ed.  197, 
30  Sup.  Ct.  93,  upholding  jurisdiction  of  Federal  courts  over  crime  com- 
mitted by  one  Indian  upon  another  in  Indian  reservation;  Brown  v. 
United  ^States,  146  Fed.  976,  77  C.  C.  A.  173,  larceny  committed  on 
Indian  reservation  in  Oklahoma  by  one  not  Indian  is  within  jurisdiction 
of  territorial  district  courts  exercising  jurisdiction  vested  in  Federal 
courts;  Gay  v.  Thomas,  5  Okl.  12,  46  Pac.  582,  upholding  act  of  1895, 
providing  for  taxation  of  cattle  in  unorganized  county  or  reservation 
in  county  to  which  such  county  is  attached  for  judicial  purposes;  Rob- 
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inson  v.  Peru  Plow  etc.  Co.,  1  Okl.  149,  31  Pac.  990,  construing  words 
in  petition  incorrectly  describing  action  as  brought  in  Federal  side  of 
territorial  court  as  surplusage;  United  States  v.  Pridgeon,  153  U.  S.  68, 
38  L.  Ed.  635,  14  Sup.  Ct.  749,  upholding  District  Court's  jurisdiction 
over  part  of  Cherokee  Outlet;  United  States  v.  Monte,  3  N.  M.  124, 
3  Pac.  46,  applying  rule  to  Mescalero  Apache  reservation ;  Lincoln  Lucky 
etc.  Min.  Co.  v.  District  Court,  7  N.  M.  502,  38  Pac.  585,  holding  such 
jurisdictions  separate  and  distinct  as  to  right  to  issue  writ  of  prohibition. 
Distinguished  in  Gon-shay-ee,  130  U.  S.  348, 360, 352, 82  L.  Ed.  976, 976, 
9  Sup.  Ct.  544,  645,  646,  granting  habeas  corpus  where  court  tried 
murder  case  as  a  Federal  court  instead  of  territorial  court. 

• 

Eepealed  clauses  of  statutes  may  be  considered  in  construing  remain- 
ing proYlsions  thereof.  Hence,  definition  of  "Indian  country,"  contained 
in  repealed  section  of  Indian  Intercouxae  Act  of  1834  may  be  considered  in 
connection  with  unrepealed  sections  and  with  subsequent  changes  in  deter- 
mining what  is  now  Indian  country. 

Approved  in  Chauncey  v.  Dyke  Bros.,  119  F^d.  10,  55  C.  C.  A.  679, 
holding  under  Acts  Ark.  1895,  p.  217,  §  3,  giving  preference  to  mechan- 
ics' liens  over  prior  encumbrances,  unless  encumbrances  executed  to 
raise  money  for  improvements,  where  only  part  of  mortgage  proceeds 
used  to  pay  for  improvements,  mechanic's  lien  superior  to  mortgage  as 
to  portion  not  so  used;  People  v.  Daly,  212  N.  Y.  187,  Ann.  Gas,  1916D, 
367,  105  N.  E.  1049,  section  328  of  U.  S.  Criminal  Code,  giving  United 
States  courts  exclusive  jurisdiction  over  crimes  by  one  Indian  against 
another,  applies  to  New  York  reservation,  title  to  which  was  never  in 
United  States ;  Goodson  v.  United  States,  7  Okl.  139,  140,  64  Pac.  430, 
upholding  jurisdiction  of  territorial  court  exercising  Federal  jurisdic- 
tion over  prosecution  for  adultery  committed  on  Indian  reservation; 
State  V.  Columbia  Geoi^e,  39  Or.  131, 132,  142,  66  Pac.  606,  holding  since 
Dawes  act  of  1887  does  not  repeal  act  of  1885,  providing  that  Indians  com- 
mitting certain  named  offenses  on  a  reservation  should  be  tried  in  Federal 
courts,  an  allottee  on  Umatilla  Indian  reservation,  charged  with  of- 
fense enumerated  in  act  of  1886,  can  be  tried  only  in  Fedefhl  courts; 
United  States  v.  Monte,  3  N.  M.  124,  3  Pac.  46,  following  rule;  Viterbo 
V.  Friedlander,  120  U.  S.  726,  30  L.  Ed.  782,  7  Sup.  Ct.  972,  construing 
Louisiana  code  by  reference  to  both  French  and  English  texts;  In  re 
Ilohorst,  150  U.  S.  660,  37  L.  Ed.  1214,  14  Sup.  Ct.  224,  construing  acts 
of  1887  and  1888,  as  to  jurisdiction  of  Circuit  Courts;  Shull  v.  Barton, 
58  Neb.  743,  79  N.  W.  732,  holding  statute  not  repealed  as  to  other 
statutes  referring  to  it;  Territory  v.  Luna,  3  N.  M.  1^5,  3  I^ac.  244, 
holding  all  statutes  in  pari  materia  may  be  considered,  even  though 
repealed ;  Cortesy  v.  Territory,  7  N.  M.  97,  19  L.  R.  A.  856,  32  Pac.  507, 
construing  statute  against  Sunday  liquor  sales;  United  States  v.  Le 
Bris,  121  U.  S.  280,  30  L.  Ed.  946,  7  Sup.  Ct.  895,  holding  Red  Lake  and 
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"embina  reservation,  Minnesota^  Indian  country;  In  re  Jackson,  40  Fed. 
373y  upholding  Federal  jurisdiction  to  grant  removal  of  one  indicted 
for  crime  committed  in  ''No  Man's  Land"^  Mason  v.  Cranbury,  68 
N.  J.  L.  159,  52  Atl.  572,  arguendo. 

Expired  or  repealed  statute  in  pari  materia  as  aid  to  construction 
of  statute.    Note,  Ann.  Gas.  1915B,  626. 

Indian  country"  now  includes  all  within  United  States  to  whidi  Indian 
title  has  not  been  extinguished,  though  not  within  ezdusiye  reservation, 
excepting  territory  within  States  not  excepted  Itom  their  jurisdiction  by 
treaty  or  statute  at  time  of  their  admission,  but  saving,  even  as  to  such,  if 
exclusively  occupied  by  Ixidians,  congressional  authority  to  regulate  com- 
merce with  them;  hence,  Sioux  reservation  in  Dakota  is  Indian  country. 

Approved  in  Donnelly  v.  United  States,  228  U.  S.  269,  270,  Ann.  Gas. 
1918E,  710»  57  L.  Ed.  831,  33  Sup.  Ct.  449,  Federal  court  had  jurisdic- 
tion of  murder  of  Indian  committed  on  Indian  reservation  within  limits 
of  a  State ;  Clairmont  v.  United  States,  225  U.  S.  557,  560,  66  L.  Ed. 
1204.  1206,  32  Sup.  Ct.  787,  right  of  way  through  Flathead    Indian 
reservation  granted  to  Northern    Pacific  Railway    Company ,  was .  not 
Indian  country;  Dick  v.  United  States,  208  U.  S.  352,  359,  52  L.  Ed.  525, 
627,  28  Sup.  Ct.  399,  defining  ''Indian  country"  in  prosecution  for  in- 
trodncing  whisky  into  the  Nez  Perce  Indian  reservation ;  Royal  Brewing 
Co.  V.  Missouri  etc.  Ry.  Co.,  217  Fed.  149,  railroad  company  had  no 
right  to  refuse  to  transport  liquor  into  Oklahoma  from  Missouri ;  United 
States  V.  Myers,  206  Fed.  391,  124  C.  C.  A.  269,  by  treaty  of  October 
21,  1892,  between  United  States  and  certain  tribes  of  Indians  in  Okla- 
homa, all  their  lands  ceased  to  be  Indian  territory;  Evans  v.  Victor,  204 
Fed.  370,  122  C.  C.  A.  531,  officers  and  agents  of  Indian  service  had  no 
authority  to  search  for  liquor  in  city  of   Muskogee;  United  States  v. 
Sandoval,  198  Fed.  547,  556,  lands  of  Pueblo  Indians  of  New  Mexico 
is  not  Indian  country;  United  States  y.  Sutton,  165  Fed.  256,  257,  land 
within  a  State  alloted  to  an  Indian  is  not  Indian  country;  Brown  v. 
United  States,  146  Fed.  977,  77  C.  C.  A.  173,  larceny  committed  on 
Indian  reservation  in  Oklahoma  by  one  not  Indian  is  within .  juris- 
diction  of   territorial   district   court   exercising   Federal    jurisdiction; 
State  V.  Tilden,  27  Idaho,  269,  147  Pac.  1058,  State  court  had  juris- 
diction of  homicide  committed  on  railroad  right  of  way  through  Nez 
Perce  Indian  reservation;  United   States  v.  Mares,  14  N.  M.  3,  88 
Pac.  1128,  Pueblo  Indians  in  New  Mexico  did  not  come  within  class 
to  whom  sale  of  liquor  was  prohibited ;  Herd  v.  United  States,  13  Okl. 
616,  75  Pac.  292,  upholding  jurisdiction  of  territorial  courts  exercising 
Federal  jurisdiction   over  larceny  committed  on  Indian    reservation; 
Ooodson  V.  United  States,  7  Okl.  131,  54  Pac.  427,  upholding  jurisdiction 
of  territorial  court  exercising  Federal  jurisdiction  over  prosecution  for 


109  U.  S.  556-572        NOTES  ON  U.  S.  REPORTS.  236 

adultery  committed  on  Indian  reservation;  Ex  parte  Moore,  28  S.  D. 
344,  Ann.  Cos.  1914B,  648,  133  N.  W.  819,  United  States  have  not  exclu- 
sive jurisdiction  of  crimes  committed  by  Indian  against  Indian  outside 
boundaries  of  reservation ;  Peano  v.  Brennan,  20  S.  D.  347,  106  "N.  W. 
411,  State  court  had  no  jurisdiction  of  action  of  trespass  involving  pos- 
session of  Indian  reservation  land;  State  v.  Condon,  79  Wash.  99,  139 
Pac.  872,  State  court  did  not  have  jurisdiction  of  crime  of  larceny  com- 
mitted on  Indian  reservation  by  one  Indian  against  another;  Rider  v. 
La  Clair,  77  Wash.  494,  138  Pac.  6,  person  engaged  in  business  at  town 
within  boundaries  of  Indian  reservation  was  not  trading  within  Indian 
country;  In  re  Wilson,  140  U.  S  578,  35  L.  Ed.  514,  11  Sup.  Ct.  871, 
including  White  Mountain  Indian  reservation;  United  States  v.  Barn- 
hart,  10  Sawy  493,  494,  22  Fed.  287,  288,  including  Umatilla  reserva- 
tion, Oregon,  United  States  v.  Ewing,  47  Fed.  811,  applying  definition 
to  Yankton  reservation,  South  Dakota;  United  States  v  Partello,  48 
Fed.  672,  673,  assuming  jurisdiction  of  rape  between  whites  in  Crow 
reservation,  Montana;  United  States  v.  Monte,  3  N.  M.  124,  3  Pac.  46, 
including  Mescalero  Apache  reservation;  Stacy  v.  Labelle,  99  Wis.  522, 
67  Am.  St.  Kep.  880,  41  L.  B.  A.  421,  75  N.  W.  61,  upholding  State 
court's  jurisdiction  of  white's  action  against  Indian,  in  absence  of  Fed- 
eral prohibition;  Elk  v.  Wilkins,  112  U.  S.  100,  28  L.  Ed.  645,  5  Sup.  Ct. 
44,  arguendo. 

Distinguished  in  Kie  v.  United  States,  11  Sawy.  582,  27  Fed.  353, 
and  United  States  v.  Kie,  26  Fed.  Cas.  778,  779,  780,  both  holding 
Alaska  not  Indian  country;  Benson  v.  United  States,  44  Fed.  182,  ex- 
cluding reservation  existing  in  States  in  1834;  United  States  v.  Four 
Bottles  Sour-Mash  Whiskey,  90  Fed.  722,  holding  Indian  title  extin- 
guished by  valid  mineral  location  permitted  by  statute. 

Gteneral  criminal  laws  may,  by  treaty  without  legislation,  be  extended 
to  embrace  Indians  in  Indian  country. 

Approved  in  United  States  v.  Monte,  3  N.  M.  129,  3  Pac.  49,  holding 
Indian  treaties  never  give  them  jurisdiction  over  offenses  against  whites. 

Distfinguished  in  United  States  v.  Miller,  105  Fed.  946,  holding  tribal 
Indians,  though  off  of  reservation  at  time  liquor  given  them,  are  within 
Rev.  Stats.,  §  2139,  as  amended,  inhibiting  giving  of  liquors  to  '-Indian, 
a  ward  of  the  government  under  charge  of  Indian  agent";  In  re  Sah 
Quah,  31  Fed.  329,  holding  Alaska  Indians  subject  to  Federal  court's 
jurisdiction  without  tfeaty.  . 

Positive  repugnance  between  old  and  new  law  is  essential  to  imply 
repeal.  Hence,  Sioux  Indian  treaty  of  1868,  and  agreement  and  act  of 
Congress  of  1877,  does  not  repeal  clause  of  section  2146,  which  excepts 
ftom  territorial  District  Court's  Jurisdiction,  crimes  committed  by  Indii^ 
against  Indians,  including  murder. 
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Approved  in  United  States  v.  Wright,  229  U.  S.  232,  67  L.  Ed.  1164, 
33  Sup.  Ct.  630,  Rev.  Stats.,  §  2139,  as  amended  by  acts  of  1892  and 
1897,  was  not  superseded  by  Oklahoma  Enabling  Act;  United  States 
Express  Co.  v.  Friedman,  191  Fed.  682,  112  C.  C.  A.  219,  Oklahoma, 
Enabling  Act  did  not  operate  to  repeal  act  of  Jan.  30,  1897,  c.  109, 
20  Stat.  506,  making  it  a  crime  to  introduce  liquor  into  Indian  Terri- 
tory ;  Zevely  v.  Weimer,  5  Ind.  Ter.  664,  82  S.  W.  947,  repeal  of  penalty 
against  enforcement  of  statute  did   not  repeal  statute;   Campbell  v. 
Youngson,    80    Neb.    330,    114   N.   W.    418,    in    construing    power    of 
county  board  to  create  drainage  district,  under  Drainage  Act  of  1881, 
all  existing  acts  should  be  considered;  Sargent  County  v.  ^eetman, 
29  N.  D.  260,  150  N.  W.  877,  general  law  relating  to  salary  of  county 
judge   was   not    pffected   by    subsequent   enactment   relating   to   fees; 
State  V.  Caseday,  58  Or.  446, 115  Pac.  294,  amendment  of  L.  0.  L.,  §  126, 
did  not  supersede  the  Criminal  Code  as  to  peremptory  challenges ;  Sayles 
V.  Robison,  103  Tex.  433,  129  S.  W.  349,  applying  rule  to  act  relating 
to  the  leasing  of  lands;  Chew  Heong  v.  United  States,  112  U.  S.  550, 
28  L.  Ed.  774,  5  Sup.  Ct.  260,  construing  Chinese  Restriction  Act;  United 
States  V.  Langston,  118  U.  S.  393,  30  L.  Ed.  166,  6  Sup.  Ct.  1187,  holding 
congi-essional  appropriation  of  less  amount  does  not  repeal  public  offi- 
cer's annual  salary;  Cortesy  v.  Territory,  7  N.  M.  99,  19  L.  B.  A.  356, 
32  Pac.  607,  where  subsequent  statute  is  expressed  to  be  amendment, 
with  general  repeal  clause;  In  re  MayReld,  141  U.  S.  112,  35  L.  Ed. 
636,   1    Sup.    Ct.    940,    denying   jurisdiction    over   member   of    Chero- 
kee nation,  charged  with  adultery;  United  States  v.  King,  81  Fed.  626, 
declining  jurisdiction   of  Indian's   attempted   rape   on   squaw,  within 
Oneida  reservation;  dissenting  opinion  in  Chapman  v.  Handley,  7  Utah, 
58.  24  Pac.  676,  majority  holding  anti-polygamy  law  repeals  statute 
extending  inheritance  law  to  illegitimates  and  mothers. 

.Distinguished  in  United  States  v.  Kagama,  118  U.  S.  382, 80  L.  Ed.  231, 
6  Sup,  Ct.  1113,  upholding  act  of  1885,  giving  jurisdiction  over  crimes 
between  Indians ;  Louisville  Water  Co.  v.  Clark,  143  U.  S.  11,  86  L.  Ed. 
58,  12  Sup.  Ct.  349,  where  positive  repugnance  existed  between  old  and 
new  statutes;  United  States  v.  Ward,  14  Sawy.  473,  42  Fed.  321,  hold- 
ing son  of  negro  and  squaw  not  Indian. 

General  law  does  not  repeal  special,  particularly  where  such  repeal 
would,  without  other  notice,  confer  judicial  Jurisdiction  to  pass  death  sen- 
tence, and  violate  well-defined  policy  of  United  States  toward  Indians. 

Approved  in  Washington  v.  Miller,  235  U.  S.  428,  59  L.  Ed.  299,  35 
Sap.  Ct.  119,  Arkansas  laws  were  not  intended  to  supersede  special 
statutory  provisions  of  Congress  with  regard  to  Indians;  Rodgers  v. 
United  States,  185  U.  S.  88,  46  L.  Ed.  818,  22  Sup.  Ct.  583,  holding 
rear-admirals  advanced  to  that  rank  by  30  Stat.  1004,  c.  413,  §  7,  not 
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entitled  to  pay  of  major-generals  of  army,  by  virtue  of  section  13  of 
same  act,  as  latter  provides  general  rule  for  salaries  of  naval  officers 
and  does  not  repeal  former  provision;  Washington  Trust  Co.  y.  Duna- 
way,  169  Fed.  46,  94  C.  C.  A.  405,  Act  of  May  14,  1898,  c.  299,  30 
Stats.  411  (U.  S.  Comp.  Stats.  1901,  p.  1578),  was  not  repealed  by 
Alaska  Act  of  June  6,  1900,  relating  to  chattel  mortgages;  Ex  parte 
Steele,  162  Fed.  705,  act  providing  for  appointment  of  "a  judge  for 
the  northern  district"  did  not  repeal  prior  laws  but  merely  added  an- 
other judge;  United  States  v.  Rodiek,  162  Fed.  471,  89  C.  C.  A.  389, 
intention  to  repeal  special  law  is  manifest  from  title  of  uniform  Natu- 
ralization Act;  Guthrie  v.  Sparks,  131  Fed.  449,  65  C.  C.  A.  427, 
Ky.  Stats.  1894,  §  1882,  conferring  power  on  county  fiscal  courts  to 
levy  taxes  for  county  purposes,  except  railway  bond  debts,  not  repealed 
by  section  1839;  Commercial  Bank  v.  Sandford,  103  Fed.  101,  holding 
general  statute  relating  to  levy  of  special  taxes  by  school  districts  does 
not  affect  powers  of  district  subsequently  created  by  special  act ;  United 
States  v.  Worcester,  4  Alaska,  241,  indictment  for  fornication  under 
Penal  Code  of  United  States,  si>ecial  Criminal  Code  of  Alaska  was 
intended  to  govern;  United  States  v.  Mills,  11  App.  D.  C.  509,  applying 
rule  to  legislation  of  Congress  for  District  of  Columbia  as  distinguished 
from  legislation  for  Federal  union;  Zickler  v.  Union  Bank  etc.  Co.,  104 
Tenn.  294,  57  S.  W.  345,  applying  rule  to  inheritance  tax  law ;  University 
of  Utah  V.  Richards,  20  Utah,  464,  77  Am.  St.  Rep.  931,  59  Pac.  98, 
holding  Sess.  Laws  1899,  c.  5,  being  special  act  relating  to  removal  of 
State  university,  not  repealed  by  Sess.  Laws  1899,  c.  53;  Gilchrist  v. 
Helena  etc.  Ry.  Co.,  47  Fed.  595,  holding  general  statute  as  to  recording 
mortgages  does  not  repeal  railroad  mortgage  provisions;  dissenting 
opinion  in  United  States  v.  Trans-Missouri  Freight  Assn.,  166  U.  S.  358, 
41  L.  Ed.  1083,  17  Sup.  Ct.  565,  holding  act  of  1890  does  not  abrogate 
provisions  of  act  of  1887,  regulating  interstate  commerce. 

Distinguished  in  Apis  v.  United  States,  88  Fed.  938,  holding  permis- 
sion to  litigate  rancho's  title  repealed  by  creation  of  Indian  reservation; 
Rogers  v.  Nashville  etc.  Ry.  Co.,  91  Fed.  321,  33  C.  C.  A.  517,  where 
later  act  covers  whole  subject,  and  plainly  shows  intent  to  repeal ;  United 
States  V.  Kie,  26  Fed.  Cas.  780,  arguendo. 

Miscellaneous.  Cited  in  Dunbai:  v.  Green,  66  Kan.  566,  72  Pac.  246, 
holding  where  Indian's  land  sold  while  he  is  minor,  by  guardian,  and 
Indian  after  attaining  majority  delays  for  twenty-one  years  to  question 
validity  of  deed,  he  cannot  afterward  contest  deed  on  ground  of  lack  of 
jurisdiction  of  proceedings  on  which  it  was  based ;  State  v.  Smokalem,  37 
Wash.  95,  79  Pac.  605,  upholding  State  court's  jurisdiction  over  homi- 
cide committed  by  Indian  on  another  in  territory  previously  embraced 
in  Puyallup  reservation. 
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109  XT.  S.  ff7S-577,  27.  L.  Ed.  1036,  3  Snp.  Ot.  414,  YOXTKa  T.  DUVALI.. 

Notarial  certlflcate  of  separate  examination,  and  assent  of  married 
woman,  to  trust  deed,  under  Eey.  Stats.,  District  of  Oolnmbia,  §§  450,  451, 
is  roRarded  as  legal  ascertainment  of  such  facts  and  can  be  contradicted  as 
against  tbose  acting  in  good  faith  thereon,  if  at  all,  only  by  clear  showing 
of  ftand,  not  by  conflicting  eridence  as  to  assent  of  married  woman,  who 
actaally  appeared  before  notary. 

Approved  in  Linton  v.  National  Life  Ins.  Co.,  104  Fed.  589,  44  C.  C.  A. 
54,  holding  acknowledgment  of  execution  of  instrument  affecting  title 
to  reality  in  Nebraska  not  essential  to  validity  of  instrument  between 
parties;  Ford  v.  Ford,  27  App.  D.  C.  408,  409,  6  L.  R.  A.  (N.  S.)  442, 
applying  rule  to  acknowledged  signature  which  had  been  signed  by 
another  at  request  of  grantor;  Adams  v.  Smith,  11  Wyo.  222,  70  Pac. 
1047,  holding  evidence  insufi&cient  to  show  wife  in  signing  mortgage 
did  not  understand  it  to  be  mortgage,  to  impeach  notarial  certificate; 
Hitz  V.  Jenks,  123  U.  S.  304,  31  L.  Ed.  159,  8  Sup.  Ct.  147,  holding  certifi- 
cate unimpeachable  except  for  fraud;  Mather  v.  Jarel,  33  Fed.  366, 
Brooking  v.  Straat,  17  Mo.  App.  305,  and  Phillips  v.  Bishop,  35  Neb. 
491,  53  N.  W.  377,  all  holding  certificate  impeachable  only  by  clear 
evidence  of  fraud;  Springfield  Engine  etcf  Co.  v.  Donovan,  147  Mo.  633, 
49  S.  W.  503,  holding  knowledge  or  notice  to  grantee  must  be  shown; 
Albany  Co.  Sav.  Bank  v.  McCarty,  149  N.  Y.  80,  43  N.  E.  430,  holding 
referee's  finding  in  support  of  acknowledgment  not  reviewable;  North- 
western Loan  etc.  Co.  v.  Jonasen,  11  S.  D.  575,  79  N.  W.  843,  holding 
unimpogned   acknowledgment   supported   by  notary's   evidence,   estab- 
lishes mortgagor's  signature  made  by  him  for  her. 

Conclusiveness    of    certificates    of   the    acknowledgment  of  deeds. 
Note,  54  Am.  St.  Rep.  167. 

Evidence  requisite  to  impeach  acknowledgment.    Note,  7  Ann.  Cas. 
249,  251. 

^^  tr.   8.  678-607,  27  L.  Bd.  1038,  3  Sup.  Cft.  379,  PBOVIDEKOE  ETC. 
W.  T.  8.  8.  OO.  T.  Hn.T.  MFO.  CO. 

^^oceedlng  In  proper  Federal  District  Court,  under  act  of  1861,  to  pro- 
^'^  ^e<2ree  limiting  ship  owner's  liability  for  losses  and  injuries  to  goods 
^  boax <i,  supersedes  all  actions  therefor  in  other  courts. 

-Approved  in  Black  v.  Southern  Pac.  Ry.  Co.,  14  Sawy.  122,  39  Fed.  566, 

foUo^wv^ij^g  rule;  Metropolitan  Redwood  Lumber  Co.  v.  Doe,  223  U.  S.  372, 

^^^^  Oaji.  1913D,  1221, 66  L.  Ed.  476,  32  Sup.  Ct.  275,  injunction  not  neces- 

**T  to  stop  proceedings  in  independent  suit  by  salvage  claimants ;  Rich- 

ardaoii  ^  Harmon,  222  U.  S.  106,  56  L.  Ed.  114,  32  Sup.  Ct.  27,  applying 

rule  m  proceeding  to  limit  ship  owner's  liability  for  a  nonmaritime  tort; 

Tne  Rochester,  230  Fed.  520,  by  giving  undertaking  for  return  of  vessel, 

owti«T  ^i^  not  lose  his  ri^ht  to  limitation  of  liability;  In  re  Louisville 
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&  Cincinnati  Packet  Co.,  223  Fed.  191,  193,  194,  District  Court  of 
district  where  vessel  may  be  has  jurisdiction  of  limitation  proceeding; 
In  re  Maplecroft  Mills,  218  ^ed.  672,  administration  of  bankrupt's 
estate  necessarily  belongs  to  and  must  be  carried  on  in  Federal  courts; 
Union  Steamboat  Co.  v.  Chaffin's  Admrs.,  204  Fed.  416,  122  C.  C.  A. 
698,  proceeding  for  limitation  of  liability  ousted  jurisdiction  of  the 
several  courts  where  suits  for  damages  were  pending;  Monongahela 
River  Consol.  Coal  etc.  Co.  v.  Hurst,  200  Fed.  714,  119  C.  C.  A.  127, 
proceeding  to  limit  liability  will  not  aff'?'»t  status  of  decree  already 
obtained  against  owner  in  damage  suit ;  The  Enterprise,  196  Fed.  408,  409, 
owner  is  required  to  commence  his  limitation  proceedings  *  where  libel 
has  been  filed  or  suit  brought  against  him,  or  if  none  has  been  filed, 
then  where  vessel  is;  Goodrich  Transit  Co.  v.  Interstate  Commerce 
Commission,  190  Fed.  956,  discussing  jurisdiction  of  interstate  com- 
merce commission;  The  Hoffmans,  171  Fed.  458,  460,  461,  a  single  claim 
against  a  vessel  owner  entitled  him  to  resort  to  limitation  proceedings; 
Smeltzer  v.  St.  Louis  &  S.  F.  R.  Co.,  168  Fed.  423,  Federal  court  and 
State  court  have  concurrent  jurisdiction  of  suit  against  railway  com- 
pany for  loss  of  goods;  Davenport  v.  Winnisimmet  Co.,  162  Fed.  865, 
89  C.  C.  A.  552,  where  ship  ^wner  instituted  his  proceeding  more  than 
two  years  after  collision,  plaintiff  in  action  in  State  Court  should  be 
allowed  to  prosecute  her  claim  to  judgment;  The  City  of  Boston,  159 
Fed.  260,  proceeding  in  State  court  commenced  prior  to  limitation  pro- 
ceeding must  be  restrained;  Seese's  Admx.  v.  Monongahela  River  Con- 
sol.  Coal  etc.  Co.,  155  Fed.  608,  admiralty  court  in  which  limitation 
proceedings  have  been  instituted  can  restrain  claimants  from  proceed- 
ing elsewhere;  Aultman  &  Taylor  Co.  v.  Brumfield,  102  Fed.  11,  hold*- 
ing  Federal  court  will  not  enjoin  county  treasurer  from  proceeding  in 
State  court  for  recovery  of  judgment  for  back  taxes  upon  complain- 
ant's personal  property;  Olcovich  v.  Grand  Trunk  Ry.  Co.,  20  Cal.  App. 
357,  129  Pac.  294,  interstate  commerce  commission  has  not  exclusive 
jurisdiction  of  claims  for  damages  for  carrier's  overcharges. 

Limited  Liability  Act  of  1851  Is  not  only  maritime  regulation,  bat 
clearly  within  congressional  power  to  regulate  commerce. 

Approved  in  United  States  v.  Hamburg- Amerikanische  Packetfahrt  Ac- 
tien  Gesellschaft,  212  Fed.  44,  46, 128  C.  C.  A.  496,  United  States  govern- 
ment is  bound  equally  with  other  claimants  by  decree  granting  limitation ; 
Spain  V.  St.  Louis  etc.  R.  Co.,  151  Fed.  527,  upholding  constitutionality  of 
Federal  Employer's  Liability  Act ;  In  re  Whitelaw,  71  Fed.  734,  reaflfirming 
validity  of  law;  The  Garden  City,  26  Fed.  768,  upholding  act  under  power 
of  Cong^ress  in  maritime  matters ;  Butler  v.  Boston  Steamship  Co.,  130  U.  S. 
655,  556,  32  L.  Ed.  1024,  9  Sup.  Ct.  618,  619,  and  In  re  Gamett,  141  U.  S. 
12, 13, 35  L.  Ed.  633,  634, 11  Sup.  Ct.  842,  843,  both  holding  limited  liability 
law  co-extcnsive  with  territorial  domain  of  maritime  law;  The  Katie, 
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40  Fed.  493,  494,  7  L.  R.  A.  66,  applying  act  to  waters  of  Savannah 
River;  The  Tolchester,  42  Fed.  183,  upholding  admiralty  jurisdiction, 
though  vessel  customarily  in  Maryland  waters  only;  The  E.  A.  Shores, 
Jr.,  73  Fed.  348,  holding  Barter  law  of  1893  applies  to  vessels  on  Great 
Lakes;  Quinlan  v.  Pew,  56  Fed.  120,  5  C.  C.  A.  438,  holding  right  to 
limited  liability  not  defeated  because  only  one  claim  exists. 

Limited  jn  Goodrich  Transportation  Co.  v.  Gagnon,  36  Fed.  128,  re- 
fusing to  limit  damage  as  to  buildings  not  subject  to  admiralty  jurisdic- 
tion. 

Distinguished  in  Woodhouse  v.  Cain,  95  N.  C.  114,  holding  act  not 
applicable  to  waters  entirely  within  State. 

Soles  of  Supreme  Court  governing  proceedings  under  Ship  Owners' 
Limited  LlaUllty  Act  of  1851,  prescribe  petition  to  District  Court,  stating 
facts  and  relief  sou^tht,  and  that  court,  after  due  appraisement  of  owner's 
interest  In  ship  or  freight,  shall  require  payment  thereof,  or  due  stipulation 
therefor,  or,  at  owner's  election,  transfer  of  Interests  to  trustee,  and  there- 
upon shall  dte  all  claimants  to  appear  at  certain  time  within  three  months 
and  prove  claims,  shall  give  public  notice  thereof,  and  restrain  prosecution 
of  all  other  suits. 

Approved  in  Oregon  R.  R.  &  N.  Co.  v.  Balfour,  179  U.  S.  56,  46  L.  Ed, 
84,  21  Sup.  Ct.  29,  holding  proceedings  under  limited  liability  act  are 
admiralty  cases  within  Judiciary  Act  of  1891,  §  6,  making  judgments 
of  Circuit  Court  of  Appeals  from  admiralty  cases,  final  and  nonappeal- 
able ;  Dowdell  v.  United  States  District  Court,  139  Fed.  445,  71  C.  C.  A. 
288,  where  limitation  of  liability  proceedings  terminated  by  final  decree, 
court  cannot  reopen  case  to  allow  other  claimants  not  appearing  therein 
to  come  and  prove  claims;  In  re  Old  Dominion  S.  S.  Co.,  115  Fed.  848, 
holding  in  limitation  of  liability  proceedings,  question  whether  fire  by 
which  cargo  was  destroyed  was  caused  by  design  or  neglect  of  ship 
owner,  so  as  to  deprive  him  of  exemption  from  liability,  is  for  court; 
In  re  Morrison,  147  U.  S.  34,  35,  87  L.  Ed.  67,  68,  13  Sup.  Ct.  253,  254, 
holding  personal  service  of  claimant  unnecessary,  and  upholding  stipu- 
lation provision;  The  Garden  City,  26  Fed.  770,  771,  holding  petition 
need  not  show  claims  exceed  value  of  ship;  In  re  Garden  City,  27  Fed. 
236,  adjudging?  State  court  costs  against  owner,  caused  by  delay  in  ap- 
plication to  District  Court;  The  Rose  Culkin,  52  Fed.  331,  holding 
jrivinp:  of  stipulation  for  ship's  value  in  collision  does  not  bar  limitation 
of  liability;  The  H.'F.  Dimock,  52  Fed.  599,  holding  one  claimant  may 
proceed  in  behalf  of  all ;  In  re  Annie  Faxon,  66  Fed.  577,  holding  owner 
may  plead  both  no  negligence  and  limited  liability ;  The  Battler,  67  Fed. 
253,  holding  maritime  lienholders  entitled  to  pro  rata  distribution,  irre- 
spective of  dates  of  process;  The  Columbia,  73  Fed.  234,  19  C.  C.  A. 
436  (reversing  67  Fed.  944,  16  C.  C.  A.  91),  upholding  appeal  by  one 
XII— 16 
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claimant  without  joining  others;  Loughlin  v.  McCaulley,  186  Pa.  St. 
522,  65  Am.  St.  Rep.  875,  40  Atl.  1022,  holding  provisions  of  acts  of  1851 
and  1886  may  be  administered  by  State  court. 

Ldmitation  of  vessel  owner's  liability.    Note,  Ann,  Gaa.  1913D,  1224, 
1226,  1228,  1232. 

Enles  prescribed  by  Supreme  X^ourt  for  proceedings  under  Limited  Lia- 
bility Act  of  1851  are  within  congressional  authorization  to  prescribe  forms 
of  proceeding  in  equity  and  admiralty. 

Approved  in  The  Sacramento,  131  Fed.  374,  petition  in  admiralty 
to  limit  liability  failing  to  state  facts  and  circumstances,  by  reason  of 
which  exemption  claimed,  as  required  by  rule  56,  is  sufficient  to  entitle 
petitioner  to  contest  fault  of  vessel;  The  Columbia,  73  Fed.  228,  19 
C.  C.  A.  436,  and  In  re  Whitelaw  71  Fed.  736,  both  reaffirming  rule; 
Ex  parte  Phenix  Ins.  Co.,  118  U.  S.  621,  SO  L.  Ed.  279,  7  Sup.  Ct.  29, 
comparing  Rev.  Stats.,  §  913,  with  original  section,  authorising  Supreme 
Court  rules. 

Cases  may  arise  where  Limited  Liability  Act  can  be  pleaded  by  way 
of  defense  alone,  as  where  ship  was  total  loss. 

Approved  in  Craig  v.  Continental  Ins.  Co.,  141  U.  S.  645,  35  L.  Ed.  888, 
12  Sup.  Ct.  99,  holding  complete  loss  of  ship  extinguishes  owner's  lia- 
bility; The  Rosa,  53  Fed.  135,  holding  full  relief  obtainable  at  conmion 
law,  where  there  is  but  one  claim. 

District  Courts,  as  Courts  of  Admiralty,  have  Jurisdiction  over  enforce- 
ment of  Limited  Liability  Act  of  1851,  and  court  of  district  in  which  ves- 
sel is  libeled  or  found,  or  owners  are  sued,  is  proper  one  in  which  to  obtain 
limited  liability  decree. 

Approved  in  Butler  v.  Boston  Steamship  Co.,  130  U.  S.  552,  82  L.  Ed. 
1023,  9  Sup.  Ct.  617,  holding  complaint  in  another  court,  alleging 
owner's  negligence,  does  not  displace  admiralty  jurisdiction;  The  Mary 
Lord,  31  Fed.  417,  denying  Circuit  Court's  jurisdiction,  except  on  ap- 
peal from  District  Court;  ElwcU  v.  Geibel,  33  Fed.  72,  denying  Circuit 
Court's  jurisdiction;  The  City  of  Norwalk,  55  Fed.  110,  assuming  juris- 
diction to  administer  State  statute  giving  damages  for  death  by  negli- 
gence. 

Distinguished  in  Ex  parte  Phenix  Ins.  Co.,  118  U.  S.  625,  30  L.  Ed. 
280,  7  Sup.  Ct.  31,  denyin<r  admiralty  jurisdiction  of  fire  on  land,  origi- 
nating in  ship;  Oregon  R.  R.  etc.  Co  v.  Balfour,  90  Fed.  298,  33  C.  C.  A. 
57,  arguendo. 

Law  governing  limitation  of  ship  owner's  liability.    Note,  L.  R.  A. 
1916B,  646. 

District  Court's  decree,  limiting  ship  owner's  liability  under  act  of 
1851,  is  binding  everywhere,  and  upon  institution  of  proceedings  therein. 
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and  proper  certification  thereof,  all  ftirther  action  thereon  1&  other  courts 
should  be  suspended. 

Approved  in  Rounds  y.  Providence  etc.  Steamship  Co.,  14  R.  I. 
349,  holding  such  decree  bar  to  action  in  State  court  for  personal  injuries. 

District  Court  probably  has  right  to  enjoin  proceedings  in  other  courts, 
under  ship  owner's  limited  liability  law  of  1851,  but  question  can  be  raised 
for  review  only  by  attachment  proceeding  for  disobeying  same. 

Approved  in  The  Tolehester,  42  Fed.  184,  and  In  re  Whitelaw,  71  Fed. 
735,  both  holding  District  Coijrt  may  enjoin  proceedings  in  State  courts ; 
Moran  v.  Sturgis,  154  U.  S.  270,  38  L.  Ed.  986,  14  Sup.  Ct.  1023,  holding 
receivership  and  injunction  by  State  court,  does  not  displace  District 
Court's  jurisdiction.  ^ 

Section  1  of  Limited  Liability  Act  of  1851,  relieving  ithip  owner  of 
damages  for  loss  by  fire,  not  caused  by  his  design  or  negligence,  does  not 
exclude  fire  losses  from  section  3,  limiting  liability  in  case  of  loss  or  dam- 
age without  owner's  privity  or  knowledge. 

Approved  in  Deslions  v.  La  Compagnie  Generale  Transatlantique, 
210  U.  S.  120,  52  L.  Ed.  985,  986,  28  Sup.  Ct.  664,  mere  negligence  on 
part  of  vessel  owner  does  not  of  itself  establish  privity  or  knowledge; 
The  Indrapura,  171  Fed.  938,  owner  of  vessel  which  had  deviated  from 
her  voyage  was  liable  for  loss  from  fire;  Butler  v.  Boston  Steamship  Co., 
130  U.  S.  550,  32  L.  Ed.  1022,  9  Sup.  Ct.  616,  and  Rounds  v.  Providence 
Steamship  Co.,  14  R.  I.  348,  both  holding  limitation  extends  to  personal 
injuries. 

Distinguished  in  The  Egypt,  26  Fed.  326,  where  ship's  cargo  was  de- 
stroyed on  dock  by  fire  originating  there;  Quinlan  v.  Pew,  56  Fed.  115; 
.5  C.  C.  A.  438,  arguendo. 

109  XJ.  a.  608-617,  27  L.  Ed.  1049,  S  Sup.  Ot.  407,  BOBESTSOK  v.  PICK- 
EELI*. 

Law  of  place  governs  formal  requirements  to  transfer  of  realty, 
whether  testamentary  or  inter  vivos;  hence,  will  of  realty  in  District  ot 
Columbia  must  be  established  by  production  thereof  and  by  subscribing 
witnesses,  or,  if  dead,  by  proof  of  their  handwriting. 

Approved  in  Watkins  v.  Eaton,  173  Fed.  148,  Federal  court  cannot 
entertain  suit  by  foreign  administrator  against  local  administrator  to 
determine  right  to  fund  belonging  to  estate;  Sayre  v.  Sage,  47  Colo. 
564,  108  Pac.  163,  copy  of  will  admitted  to  probate  in  another  State 
was  not  admissible  to  establish  title  under  will  to  real  property  in 
Colorado;  Ferriday  v.  Grosvenor,  86  Conn.  707,  86  Atl.  572,  title  to 
real  estate  in  Connecticut  cannot  pass  by  will  of  nonresident  without 
complying  with  laws  respecting  probate  of  wills  of  nonresidents;  Prit- 
chard  v.  Henderson,  2  Penne.  (Del.)  557,  47  Atl.  377,  holding  defendant 
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in  ejectment  not  estopped  by  probate  proceedinfrs  in  another  State  in 
which  court  found  that  testator  was  of  unsound  mind  and  that  will  was 
procured  by  fraud  not  estopped  to  deny  such  findings;  Kelly  v.  Moore, 
^22  App.  D.  C.  25,  imperfect  certificate  of  attestation  did  not  vitiate 
"  whole  transaction;  Keane  v.  Chamberlain,  14  App.  D.  C.  106,  applying 
rule  to  transmission  of  title  by  assign^ment  for  benefit  of  creditors; 
Dibble  V.  Winter,  247  111.  251,  93  N.  E.  148,  validity  of  will  affecting 
real  property  in  other  States  depends  upon  its  execution  in  conformity 
with  their  laws ;  Peet  v.  Peet,  229  111.  350,  11  Ann.  Gas.  492,  18  L.  R.  A. 
(N.  S.)  780,  82  N.  E.  378,  constriction  of  will  disposing  of  real  prop- 
erty in  Illinois  depends  on  law  of  Illinois  and  not  of  State  where  made; 
Thompson  v.  Pamell,  81  Kan.  133,  33  L.  R.  A.  (N.  S.)  658,  105  Pac. 
607,  provision  for  probate  of  authenticated 'copy  of  foreign  will  does 
not  deny  jurisdiction  to  probate  on  original  will  executed  in  foreign 
State;  Succession  of  Hasling,  114  La.  296,  297,  38  South.  175,  validity 
of  will  made  in  Louisiana  by  citizen  thereof  bequeathing  realty  in  Mis- 
sissippi tested  by  laws  of  latter;  Jacobs  v.  Whitney,  205  Mass.  480,  18 
Ann.  Cafi.  576,  91  N.  E.  1011,  effect  of  will  in  regard  to  real  property 
depends  on  lex  rei  sitae;  Matter  of  Horton,  217  N.  Y.  367,  111  N.  E. 
1067,  if  court  has  jurisdiction,  proceeding  to  probate  will  is  in  rem, 
and  notice  to  nonresidents  may  be  dispensed  with;  Harrison  v.  Weath- 
erby,  180  111.  435,  54  N.  E.  240,  and  Ford  v.  Ford,  70  Wis.  44,  6  Am. 
St.  Rep.  122,  33  N.  W.  194,  both  holding  testator's  capacity  governed 
by  law  of  place;  Nelson  v.  Potter,  50  N.  J.  L.  325,  15  Atl.  376,  holding 
will  must  conform  to  requirements  of  place  where  realty  is;  Knight  v. 
Hollings,  73  N.  H.  499,  63  Atl.  40,  arguendo. 

'    Probate  of  will  in  case  of  death  or  absence  of  one  or  more  of 
witnesses.    Note,  Ann.  Cas.  1914G,  904. 

Execution  of  will  of  realty  controlled  by  lex  situs.    Note,  2  Ann. 
Gas.  591. 

Conflict  of  laws  as  to  wills.    Note,  2  L.  R.  A.  (N.  S.)  424. 

In  most  States  wiU  of  realty  must  be  probated  before  received  else- 
wliere  as  conveyance,  but  not  in  Maryland,  where  common  law  prevails; 
hence,  not  in  District  of  Columbia. 

Approved  in  Campbell  v.  Porter,  162  U.  S.  485,  40  L.  Ed.  1047,  16 
Sup.  Ct.  874,  denying  right  of  Supreme  Court  of  District  of  Columbia 
to  probate  will  as  to  realty;  In  re  Coming's  Will,  159  Mich.  476,  134 
Am.  St.  Rep.  789,  124  N.  W.  515,  will  of  resident  of  another  State,  who 
died  leaving  property  in  Michigan  could  not  be  .probated  in  Michigan 
until  its  validity  had  been  established  in  court  of  domicile. 

Courts  of  one  State  need  not  give  greater  force  to  decrees  of  other 
States  than  they  have  there;  hence,  IMstriet  of  Columbia  courts  need  not 
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give  effect  to  Virgliila  probate  of  will  as  passing  title  to  any  bnt  Virginia 
realty. 

Approved  in  Tilt  v.  Kelsey,  207  U.  S.  57,  52  L.  Ed.  102,  28  Sup.  Ct. 
1,  assignment  under  New  York  laws  of  succession  tax  upon  personal 
property  of  decedent,  whose  will  was  probated  in  New  Jersey,  was 
contrary  to  full  faith  and  credit  clause  of  Constitution;  Overby  v. 
Gordon,  177  U.  S.  223,  44  L.  Ed.  745,  20  Sup.  Ct.  607,  holding  adjudi- 
cation of  fact  of  domicile  of  decedent  made  in  grant  of  administration 
has  no  probative  force  on  question  of  domicile  in  court  outside  of  State 
in  proceeding  for  administration  of  assets  within  that  jurisdiction, 
where  adjudication  was  made  in  proceeding  in  rem;  Higgins  v.  Eaton, 
188  Fed.  964,  giving  policy  of  probate  laws  of  New  York  in  case  of 
testator  domiciled  in  another  State;  Tarbell  v.  Walton,  71  Vt.  409, 
45  Atl.  749,  holding  probate  of  will  in  another  State  establishes  nothing 
but  validity  of  will  in  such  State;  In  re  Box's  Will,  127  Wis.  270,  106 
N.  W.  1065,  County  Court  has  no  jurisdiction  to  admit  to  probate  will 
which  had  been  probated  in  Illinois  and  c(^y  of  will  and  record  of 
probate  not  authenticated  as  required  by  statute;  Frame  v.  Thurmann, 
102  Wis.  670,  79  N.  W.  43,  denying  finality  of  Louisiana  probate  as  to 
Wisconsin  property.  . 

Foreign  judgments.    Note,  94  Ant  St.  Rep.  669. 

Virginia  probate  of  will,  never'  contested  there  in  chancery,  is  con- 
clusive elsewhere  as  to  property  there  transferable  by  will,  but  not  as  to 
realty  in  other  States  requiring  local  probate. 

Approved  in  Winslow  v.  Donnelly,  119  Ind.  566,  22  N.  E.  12,  holding 
will  probated  in  another  State  not  subject  to  collateral  attack. 

Probate  of  wiU  of  realty  in  one  State  does  not  establish  its  validity  as 
to  realty  in  other  States,  and  proof  in  ejectment  of  devise  of  land  in  Mary- 
land— ^and,  hence,  District  of  Columbia — must  be  by  producing  will  and 
subscribing  witnesses,  or,  if  will  be  lost  or  unobtainable,  by  secondary  evi- 
dence of  execution  and  contents. 

Approved  in  Northrop  v.  Columbian  Lumber  Co.,  186  Fed.  781,  108 
C.  C.  A.  640,  probate  of  foreign  will  was  effective  although  made  after 
beginning  of  action;  Perry  v.  Sweeny,  11  App.  D.  C.  412,  decree  admit- 
ting will  to  probate  after  contest  is  not  conclusive  in  subsequent  action 
of  ejectment  between  same  parties;  Barbour  v.  Moore,  4  App.  D.  C. 
546,  probate  of  will  is  prima  facie  evidence  of  its  due  execution ;  Fitz- 
gerald V.  Wynne,  1  App.  D.  C.  117,  will  must  be  probated  before  it  can 
be  set  up  in  answer  as  foundation  of  right  or  claim ;  Chidsey  v.  Brookes, 
130  Ga.  220,  14  Ann.  Gas.  975,  60  S.  £.  530,  devisee  could  not  maintain 
suit  in  Georgia  to  recover  land,  where  her  petition  showed  title  de- 
pended on  unprobated  foreign  will;  Nelson  v.  Potter,  50  N.  J.  L.  326, 
15  Atl.  376,  and  Wells-Fai^o  etc.  Co.  v.  Walch,  87  Wis.  71,  57  N.  W. 
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970,  both  holdinp:  foreign  probate  ineffectual  to  pass  title  to  realty;  In 
re  Clayson,  24  Of.  547,  34  Pac.  360,  holding  foreign  probate  must  be  in 
form  prescribed  by  law  of  situs. 

Conclusiveness  of  foreign  probate  of  will.    Note,  115  Am.  St.  Bep. 
619. 

Conclusiveness  in  domestic  courts  of  foreign  will  duly  probated 
abroad.    Note,  9  Ann.  Gaa.  423. 

Effect  of  probate  of  will  in  other  State.    Note,  48  L.  R.  A.  138» 
136,  138»  140.  142,  147. 

Conclusiveness  of    foreign  probate  as   affecting    realty.    Note,  6 
L.  R.  A.  (N.  S.)  618. 

Conflict  of  laws  as  to  contracts  relating  to  realty.    Note,  L.  R.  A. 
1916A,  1020. 

Estoppel  by  deed  does  not  ezist  against  grantee  not  executing  instru- 
ment. 

Approved  in  Langley  v.  Kesler,  57  Or.  286,  110  Pac.  403,  reaffirming 
rule;  Levi  v.  Mathews,  145  Fed.  157,  76  C.  C.  A.  122,  one  claiming  title 
by  adverse  possession  not  estopped  by  acceptance  of  deed  from  third 
person  from  denying  title  was  in  latter. 

Orantee  is  estopped  to  deny  grantoz*s  title  to  avoid  payment  of  pur- 
chase money. 

Approved  in  Comptograph  Co.  v.  Burroughs  Adding  Mach.  Co.,  175 
Fed.  798,  in  infringement  suit,  where  licensee  of  patent  attacked  valid- 
ity of  patent,  licensor  was  not  entitled  to  cancellation  of  patent;  Town- 
send  y.  Kreigh,  133  Mich.  246,  94  N.  W.  733,  applying  rule  where 
grantee  gave  purchase  money  mortgage;  Goodell  v.  Sanford,  31  Mont. 
173,  77  Pac.  526,  beneficiary  vendees  under  trust  who  assented  thereto, 
sold  portions,  and  made  partial  payments  and  ratified  transaction  be- 
tween purchaser  and  vendor  until  sued  for  price,  are  estopped  to  claim 
they  received  no  title;  John  L.  Roper  Lumber  Co.  v.  Richmond  Cedar 
Works,  168  N.  C.  347,  84  S.  E.  525,  grantee  may  hold  adversely  to  his 
grantor  and  should  be  at  liberty  to  deny  his  grantor  had  title;  Weston 
V.  Jno.  L.  Roper  Lumber  Co.,  162  N.  C.  172,  Ann.  Gas.  1915A,  931,  77 
S.  E.  432,  grantee  of  lands  allotted  to  one  party  in  partition  proceedings 
is  not  estopped  to  deny  title  of  another  to  different  part  of  the  land 
derived  through  such  proceeding. 

Where  both  parties  claim  title  through  same  grantor,  neither  can  deny 
his  then  title. 

Approved  in  Bull  v.  Campbell,  225  Fed.  928,  Kelso  v.  Stigar,  75  Md. 
402,  24  Atl.  24,  and  Neher  v.  Armijo,  9  N.  M.  337,  54  Pac.  240,  all  re- 
affirming rule;  Clinchfield  Coal  Corp.  v.  Steinman,  223  Fed.  747,  139 
C.  C.  A.  273,  in  ejectment  defendant  could  not  show  title  in  another 
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independent  of  the  common  source  without  connecting  himself  with  such 
independent  title;  Service  v.  West,  60  Colo.  368,  153  Pac.  447,  in  suit 
to  quiet  title  grantee  could  not  assert  his  title  was  sufficient  for  his 
protection  but  not  available  for  his  contestant,  who  obtained  through 
same  grantor;  Board  of  Trustees  v.  New  York  etc.  R.  Co.,  85  N.  J.  L. 
280,  89  Atl.  774,  in  ejectment  it  was  sufficient  to  trace  plaintifE's  title 
back  to  common  source. 

Right  of  one  of  two  parties  deriving  title  from  common  source  to 
assert  paramount  title  as  against  other  party.  Note,  16  Ann. 
Gas.  652. 

Estoppti  In  pais  cannot  now,  except  In  few  cases,  preclude  denial  of 
grantor's  title  in  absence  of  recitals  or  relationship  making  denial  dis- 
honest; hence  grant  of  Ufe  estate,  without  recitals  or  reference  to  remain- 
der, does  not  estop  grantee  to  claim  fee. 

Approved  in  Davis  v.  Denham,  145  Ala.  251,  40  South.  278,  grantee 
could  set  up  paramount  title  he  derived  from  third  person;  Anderson 
V.  Reid,  10  App.  D.  C.  430,  defendant  who  claimed  under  tax  deed 
which  recited  sale  for  taxes  assessed  in  name  of  plaintiff  was  estopped 
from  denying  plaintiff  was  owner  at  time  of  sale;  Oregon  etc.  R.  R. 
Co.  V.  Quigley,  10  Idaho,  780,  80  Pac.  405^  applying  rule  to  grant  of 
right  of  way  over  public  lands;  Hunt  v.  Rabitoay,  125  Mich.  142,  84 
N.  W.  60,  holding  life  tenant  cannot  purchase  hostile  claims  to  set  up  in 
opposition  to  original  title  during  his, life  tenancy;  Schmitt  y.  Trap- 
hagen,  73  N.  J.  Eq.  401,  133  Am.  St  Bep.  789,  69  Atl.  190,  grantee  was 
not  estopped  to  deny  grantor's  title  by  deed  with  covenant  against 
grantor's  acts;  Drake  v.  Howell,  133  N.  C.  167,  46  S.  E.  541,  holding 
where  in  action  for  trespass  in  cutting  down  trees,  plaintiff  failed  to 
prove  actual  possession  or  legal  title  to  trees,  defendants  not  estopped 
to  deny  plaintiff's  title  by  two  deeds  from  plaintiff  conveying  right  to 
defendant  to  cut  timber;  Coleman  v.  Coleman,  71  S.  C.  520,  51  S.  E. 
251,  where  tenant  in  common  conveyed  fee  to  A  and  children,  and  A 
conveyed  fee  to  B,  who  held  exclusive  possession  for  twenty  years, 
deed  from  cotenants  of  A's  grantor  to  B  not  presumed  as  against  A's 
children  after  their  majority;  Bybee  v.  Oregon  etc.  R.  R.  Co.,  139  U.  S. 
682,  35  L.  Ed.  309, 11  Sup.  Ct.  645,  reaffirming  rule ;  Elder  v.  McClaskcy, 
70  Fed.  547,  17  C.  C.  A.  251,  and  Robinson  v.  Thornton,  102  Cal.  683, 
34  Pac.  122,  both  holding  grantee  not  estopped  to  claim  under  inde- 
pendent title;  Moore  v.  Smead,  89  Wis.  565,  62  N.  W.  428,  holding 
grantee  not  estopped  to  show  divesting  of  grantor's  title  under  para- 
mount lien. 

Estoppel  of  purchaser  under  executory  contract  of  sale  to  deny  his 
vendor's  title.    Note,  Ann.  Gas.  1912G,  404. 
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109  U.  S.  618-620,  27  L.  Ed.  1053,  3  Sup.  Ot.  344,  SWEENEY  V.  XTNITED 

STATES.  I 

Where,  under  contract  with  United  States  to  bnild  wall,  providing  that 
payment  should  not  be  made  nntil  oMcer  designated  by  United  States  had 
certified  "that  it  was  in  all  respects  as  contracted  for,"  and  findings 
showed  such  officer  refused  such  certificate  in  exercise  of  honest  Judgment, 
without  fraud  or  gross  mistake,  contractor,  haying  been  notified  in  advance 
of  defective  material,  cannot  recover. 

Approved  in  Eyre-Shoemaker  v.  Buffalo  R.  &  P.  R.  Co.,  193  Fed. 
389,  113  C.  C.  A.  313,  Second  Nat.  Bank  v.  Pan-American  Bridge  Co., 
183  Fed.  394,  105  C.  C.  A.  611,  and  Southern  Mfg.  Co.  v.  R.  L.  Moss 
Mfg.  Co.,  13  Ga.  App.  856,  81  S.  E.  266,  all  holding  that  where  com- 
pensation of  builder  is  due  and  payable  on  certificate  of  architect  or 
engineer,  such  certificate  is  condition  precedent  to  payment;  Memphis 
Trust  Co.  V.  Brown-Ketchum  Iron  Wks.,  166  Fed.  403,  404,  93  C.  C.  A. 
162,  and  Dare  County  v.  Smith  Const.  Co.,  152  N.  C.  29,  67  S.  E.  40, 
both  holding  where  contract  provided  for  appointment  of  arbiter  to  pass 
on  disputed  matters,  his  judgment  was  final  on  matters  committed  to 
his  judgment;  Cook  v.  Foley,  152  Fed.  51,  81  C.  C.  A.  237,  where 
specifications  making  estimates  of  engineers  final  and  conclusive  were 
treated  as  part  of  contract/  such  estimates  were,  in  effect,  an  award 
by  arbitration;  Bush  v.  Jones,  144  Fed.  945,  6  L.  R.  A.  (N.  S.)  774, 
75  C.  C.  A.  682,  applying  rule  to  contract  providing  for  payments  only 
on  architect's  certificate;  Moore  v.  Cornwall,  144  Fed.  30,  75  C.  C.  A. 
180,  charter  providing  that  captain  to  furnish  charterer's  certificate 
from  charterer's  marine  surveyor  that  vessel  is  seaworthy,  otherwise 
charter  void,  does  not  justify  refusal  of  certificate  without  survey 
because  of  age  of  vessel ;  Guild  v.  Andrews,  137  Fed.  371,  70  C.  C.  A. 
49,  applying  rule  to  contract  for  sewer  making  engineer  arbiter  of 
amount  and  character  of  work  done,  its  conformity  to  contract  and 
compensation  to  be  paid;  American  Bonding  etc.  Co.  v.  Gibson  County, 
127  Fed.  673,  62  C.»  C.  A.  397,  holding  owner  cannot  recover  per  diem 
damages  for  delay,  where  damages  not  shown  to  be  audited  nor  cer- 
tificate of  architect  issued  as  provided  in  contract;  Mobile  v.  Shea,  127 
Fed.  529,  62  C.  C.  A.  319,  upholding  contractor's  right  to  recover  for 
construction  of  sewer  system  under  conti'act  giving  specifications,  esti- 
mates to  be  made  and  disputes  settled  by  engineer,  though  plans  de- 
parted from;  Parlin  &  OrendorflE  Co.  v.  Greenville,  127  Fed.  61,  61 
C.  C.  A.  591,  holding  where  contractor  agrees  to  build  garbage  furnace 
with  certain  capacity,  city  to  pay  for  on  acceptance,  board  cannot 
defeat  recovery  by  unreasonable  refusal;  United  States  v. .Venable 
Const.  Co.,  124  Fed.  273,  holding  where  government  contract  provided 
that  final  settlement  should  be  made  on  final  estimates  rendered  for 
such  work  by  officer  in  chaise,  estimate  made  by  such    officer  from 
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measurements  and  other  records  is'  conclusive;  Boyce  v.  United  States 
Fidelity  etc.  Co.,  Ill  Fed.  143,  49  .C.  C.  A.  276,  holding  where,  under 
terms  of  contract,  city  trustees  after  due  notice  declared  contract  for- 
feited and  permitted  contractor's  surety,  which  had  contract  of  in- 
demnity with  contractor,  to  complete  work,  which  surety  did  at  expense 
greater  than  price  received,  surety  was  creditor  of  contractor  and  en- 
titled to  maintain  petition  in  bankruptcy  against  him;  Boston  Store  v. 
Sehleuter,  88  Ark.  224,  114  S.  W.  246,  whether  delay  in  completing  con- 
tract was  caused  by  fraud  or  bad  faith  of  architect  was  question  for 
jury;  Ark-Mo  Zinc  Co.  v.  Patterson,  79  Ark.  513,  96  S.  W.  172,  in 
action  on  sale  of  mining  machinery,  evidence  did  not  establish  per- 
formance of  contract  on  part  of  contractor;  Empson  Packing  Co.  v. 
Clawson,  43  Colo.  193,  95  Pac.  547,  parties  to  contract  who  designated 
certain  officials  of  defendant  company  to  pass  on  fitness  of  peas  for 
canning  were  bound  by  their  judgment ;  Mercantile  Trust  Co.  v.  Hensey, 
27  App.  D.  C.  215,  terms  of  contract  were  not  sufficiently  clear  and 
express  to  warrant  holding  that  architect's  letter  reporting  completion 
of  houses  must  be  taken  as  final;  Shea  v.  Sewerage  etc.  Board,  124 
La.  329,  50  South.  176,  contract  making  engineer  judge  of  manner  in 
which  work  was  done  confined  his  authority  to  defective  workmanship; 
Filston  Farm  Co.  v.  Henderson  &  Co.,  106  Md.  369,  67  Atl.  233,  in  ac- 
tion to  enforce  mechanic's  lien,  where  payments  were  to  be  made  on 
certificates  of  architect,  production  of  certificate  was  waived  by  owner; 
Lamson  v.  Marshall,  133  Mich.  266,  95  N.  W.  83,'.  difference  of  eight 
hundred  yards  between  estimate  of  engineer  and  rock  actually  exca- 
vated is  not  evidence  of  bad  faith;  Standard  Const.  Co.  v.  Brantley 
Granite  Co.,  90  Miss.  25,  43  South.  300,  court  should  have  given  per- 
emptory instruction  for  defendant  in  absence  of  proof  that  architect's 
judgment  was  dishonest;  Burgin  v.  Smith,  151  N.  C.  574,  66  S.  E.  613, 
where  defects  in  work  of  enlarging  courthouse  were  consistent  with 
honest  dealing,  acceptance  of  work  was  conclusive;  Livesley  v.  John- 
ston, 45  Or.  46,  106  Am.  St.  Bep«  647,  65  L.  R.  A.  783,  76  Pac.  949, 
upholding  contract  for  sale  of  hops  providing  that  if  in  judg^nent  of 
buyer  less  quantity  or  in  different  condition  than  agreed  on  delivered, 
buyer  may  take  same  at  difference  in  price  between  contract  and  value 
of  hops  delivered;  Brooke  v.  Laurens  Milling  Co.,  78  S.  C.  203,  125 
Am.  St.  £ep.  780,  58  S.  E.  807,  where  contract  appointed  arbiter,  whose 
judgment  was  to  be  final,  only  question  was  whether  arbiter  exercised 
honest  judgment;  Fairmont  Plumbing  Co.  v. *Carr,  54  W.  Va.  276,  46 
S.  E.  460,  applying  rule  to  contract  for  plumbing  providing  for  payment 
when  work  completed  to  satisfaction  of  owner  or  architect ;  Chicago  etc. 
R.  R.  Co.  V.  Price,  138  U.  S.  193,  36  L.  Ed.  919,  11  Sup.  Ct.  291,  Martins- 
burg  etc.  R.  R.  Co.  V.  March,  114  U.  S.  550,  29  L.  Ed.  255,  5  Sup.  Ct. 
1035,  Ogden  v.  United  States,  60  Fed.  727,  9  C.  C.  A.  251,  Mundy  v. 
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Louisville  etc.  Ry.  Co.,  67  Fed.  637,  14  C.  C.  A.  583,  and  Hot  Springs 
Ry.  Co.  V.  Maher,  48  Ark.  529,  3  S.  W.  641,  all  holding  engineer's  de- 
cisions binding  under  construction  contracts  involved;  Breyman  v  Ann 
Arbor  Ry.  Co.,  85  Fed.  585,  holding  railroad  manager's  certificates, 
under  contract  for  monthly  payments  of  ninety  per  cent,  conclusive  of 
amount  of  work;  Pauly  Jail  etc.  Co.  v.  Hemphill  County,  62  Fed.  704, 
10  C.  C.  A.  595,  holding  incapacity  of  commissioner  appointed  by  county 
to  inspect  work  no  defense ;  Elliott  ▼.  Missouri  etc.  Ry.  Co.,  74  Fed.  709, 
21  C.  C.  A.  3,  holding  arbiter's  decision  conclusive  on  count,  measure- 
ment or  distance  though  capable  of  exact  measurement;  Logansport 
etc.  Gas  Co.  v.  Peru,  89  Fed.  187,  upholding  gas  franchise  ordinance, 
reserving  right  to  council  to  fix  price  of  gas  after  ten  years;  Howard 
V.  Pensacola  etc.  R.  R.  Co.,  24  Fla.  600,  5  South,  374,  holding  parties 
to  contract  may  bind  themselves  by  submitting  differences  to  employee 
of  one;  Baltimore  etc.  R.  R.  Co.  v.  Brydon,  65  Md.  227,  57  Am.  Rep. 
826,  9  Atl.  128,  holding  decision  must  be  based  on  honest  judgment; 
Wilbur  V.  Bingham,  3  Ohio  C.  C.  462,  holding  defendant  sole  judge 
under  proviso  that  he  need  not  pay  for  furnace  unless  satisfactory; 
East  Tennessee  etc.  R.  R.  Co.  v.  Central  Lumber  etc.  Co.,  95  Tenn.  544, 
32  S.  W.  636,  upholding  building  contractor's  provision,  giving  arbi- 
trator sole  power  of  deciding  proper  allowances  for  alterations ;  Boettler 
v.  Tendrick,  73  Tex.  494,  5  L.  B.  A.  276,  11  S.  W.  500,  holding  conclu- 
sive, approval  of  architect  with  complete  power  of  supervision,  fraud 
being  absent. 

Distinguished  in  El  Paso  etc.  R.  R.  Co.  v.  Eichel,  226  U.  S.  594,  57 
L.  Ed.  372,  33  Sup.  Ct.  179,  evidence  showed  certain  questions  were  not 
submitted  by  contractor  to  engineer  and  were  conditions  precedent  to 
contract;  Mercantile  Trust  Co.  v.  Hensey,  205  U.  S.  309,  10  Ann.  Oas. 
572,  51  L.  Ed.  815,  27  Sup.  Ct.  535,  plaintiff  could  sue  for  breach  of 
contract  where  contract  showed  architect's  certificate  was  not  intended 
to  be  conclusive;  General  Fireproofing  Co.  v.  T.  Wallace  &  Son,  175 
Fed.  664,  99  C.  C.  A.  204,  contract  did  not  make  architect's  decision 
conclusive  in  any  sense  except  as  to  construction  of  specifications  and 
drawings;  Merchants'  Nat.  Bank  v.  East  Grand  Forks,  94  Minn.  252, 
102  N.  W.  705,  upholding  Curative  Act  requiring  city  to  pay  for  work 
done  under  city  contract  providing  for  payments  on  estimate  of  en- 
gineer; Fletcher  v.  New  Orleans  etc.  Ry.  Co.,  19  Fed.  731,  where  rail- 
road availed  itself  of  labor  and  refused  approval  in  bad  faith;  Central 
Trust  Co.  v.  Louisville  e!c.  Ry.  Co.,  70  Fed.  284,  where  contract  did 
not  make  engineer's  estimate  conclusive;  Crane  Elevator  Co.  v.  Clark^ 
80  Fed.  708,  26  C.  C.  A.  100,  where  architect  refused  to  determine 
satisfactoriness  of  work;^  Moran  v.  Schmitt,  109  Mich.  292,  67  N.  W. 
326^  where  arbiter  selected  refused  to  make  estimates ;  Galveston,  H.  etc. 
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Ry.  Co.  V.  Hendry,  65  Tex.  692,  where  engineer  measored  rock  on  wrong 
construction  of  contract. 

109  IT.  8.  621-627,  27  L.  Ed.  105S,  3  Sup.  Ot.  852,  OHEROKEE  COUNTY 
OOMMBS.  V.  WHiSON. 

Since,  under  Kansas  statutes,  duty  deyolved  upon  l>oard  of  county 
commissioners,  in  consequence  of  vacancy  in  office  of  township  trustee,  to 
levy  tax  to  pay  judgment  recovered  on  township  bonds,  mandamus  prop- 
erly issued  to  them. 

Approved  in  Labette  County  Commrs.  v.  Moulton,  112  U.  S.  222, 
28  L.  Ed.  701,  5  Sup.  Ct.  110,  following  rule ;  United  States  v.  Saunders, 
124  Fed.  127,  59  C.  C.  A.  394,  holding  where  judgment  has  been  ren- 
dered against  city  on  its  bonds,  no  demand  necessary  before  instituting 
mandamus  to  levy  tax  to  pay  such  judgment. 

Board  of  county  commissioners,  appealing  from  Judgment  in  mandamus 
proceedings,  requiring  tax  levy,  cannot  complain  for  other  officers  who 
have  not  appealed. 

Approved  in  Labette  County  Commrs.  v.  Moulton,  112  U.  S.  225, 
28  L.  Ed.  702,  5  Sup.  Ct.  112,  holding  one  writ  a<rainst  all  officers  con- 
cerned in  levying  tax  proper  remedy  to  enforce  collection. 

109  U.  8.  627-629,  27  L.  Ed.  1055,  3  Sup.  Ct.  844,  SALAMANCA  TOWN- 
SHIP V.  WILSON. 

In  absence  of  constitutional  or  legislative  provisions,  removal  of  town- 
ship treasurer  into  adjoining  township  does  not,  of  itself,  vacate  his  office, 
80  as  to  invalidate  service  of  summons  upon  him  in  his  official  capacity,  in 
action  against  township. 

Approved  in  Dempsey  v.  Township  of  Oswego,  51  Fed.  100,  2  C.  C.  A. 
110,  holding  service  of  mandamus  not  invalidated  by  removal  of  officer 
from  township;  dissenting  opinion  in  Coleman  v.  Sands,  87  Va.  703, 
704,  13  S.  E.  152,  majority  holding  registrar  of  voters  remains  in  office 
until  acceptance  of  his  resignation. 

Distinguished  in  Amy  v.  Watertown,  130  U.  S.  315,  32  L.  Ed.  951,  9 
Sup.  Ct.  535,  holding  service  on  mayor  ineffectual  after  his  resiornation ; 
United  States  Bank  v.  City  of  Kendall,  179  Fed.  922,  mere  failure  to 
elect  officers  did  not  dissolve  municipal  corporation,  and  writ  could  be 
served  on  officer  last  in  office;  School  Dist.  v.  Wolf,  78  Kan.  809,  20 
L.  B.  A.  (N.  S.)  858,  98  Pac.  238,  upon  detachment  of  territory'  in 
which  old  school  board  resided  from  school  district,  their  offices  became 
vacant  ipso  facto. 

109  U.  8.  629-632,  27  L.  Ed.  1056,  8  Sup.  Ct.  434,  EX  PABTE  BOYER. 

District  Courts  have  admiralty  Jurisdiction  over  navigable  canals  solely 
within  one  State,  used  as  public  highway  for  commerce  between  places  in 
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different  States,  even  as  to  barges  in  collision,-  one  of  which  is  going  from  ' 
one  place  to  another  in  same  State;  e.  g.,  collision  on  Illinois  and  Michigan 
canal,  connecting  Lake  Michigan  with  Mississippi  River. 

Approved  in  The  Robert  W.  Parsons,  191  U.  S.  28,  30,  35,  48  L.  Ed. 
78,  24  Sup.  Ct.  8,  holding  Erie  Canal  being  navigable  water  of  the 
United  States  within  scope  of  admiralty  jurisdiction,  lien  for  repairs 
to  canal-boat  cannot  be  enforced  in  rem  in  State  courts;  United  States 
V.  Banister  Realty  Co.,  155  Fed.  592,  admiralty  and  maritime  jurisdic- 
tion of  United  States  courts  extends  beyond  the  limits  of  tide  waters; 
State  V.  Columbia  Water  Power  Co.,  82  S.  C.  187,  190,  129  Am.  St.  Rep. 
876,  17  Ann.  Gas.  343,  22  L.  R.  A.  (N.  S.)  435,  63  S.  E.  887,  889,  navi- 
gability of  waters  does  not  depend  upon  its  actual  use  for  navigation, 
but  on  its  capacity  for  such  use;  In  re  Gamett,  141  U  S.  15,  17,  35 
L.  Ed.  634,  635,  11  Sup.  Ct.  843,  844,  holding  limited  liability  law  ap- 
plies to  vessels  on  navigable  rivers  above  tide  water;  The  Ella  B.,  24 
Fed.  508,  assuming  jurisdiction  over  five-ton  in  Buffalo  harbor;  The 
F.  etc.  P.  M.  No.  2,  33  Fed.  514,  assuming  jurisdiction  over  vessel 
damaging  raft  of  logs;  Pope  v.  Seek  worth,  47  Fed.  830,  assuming 
jurisdiction  over  collision  with  barge  on  Allegheny  River;  The  Katie, 
40  Fed.  482,  488,  7  L.  R.  A.  59,  63,  holding  Savannah  River  public 
navigable  stream;  McRae  v.  Bowers  Dredging  Co.,  86  Fed.  347,  holding 
dredge  designed  to  facilitate  navigation  subject  to  maritime  lien;  Louis- 
ville etc.  R.  R.  Co.  V.  Commission  of  Tennessee,  19  Fed.  712,  invalidat- 
ing State  law  regulating  interstate  traffic;  Illinois  Cent.  Ry.  Co.  v. 
Stone,  20  Fed.  475,  holding  void.  State  legislation  regelating  trans- 
portation charges  of  railroad  not  wholly  within  State. 

Distinguished  in  Lehigh  Valley  R.  R.  Co.  v.  Pennsylvania,  145  U.  S. 
204,  36  L.  Ed.  676,  12  Sup.  Ct.  809,  upholding  taxation  of  railroad  pass- 
ing through  another  State  between  points  in  same  State;  United  States 
V.  Burlin<Tton  etc.  Ferry  Co.,  21  Fed.  333,  holding  navigable  river  or 
lake  wholly  in  one  State,  without  navigable  outlet,  not  within  Federal 
jurisdiction. 

Canal  as  navigable  water.    Notes,  17  Ann.  Gas.  350;  22  L.  R«  A. 
(N.  S.)  435. 

What  waters  are  navigable.    Kote,  42  L.  R.  A.  325. 

109  U.  S.  633-640,  27  L.  Ed.  1058,  3  Sup.  Ct.  531,  ESTEY  ▼.  BUBDETT. 

There  is  no  Invention  in  length  and  size  of  valve  openings  in  claim  2 
of  Bnrdett  organ  reed-board  patent. 

Approved  in  Clark  Pomace-Holder  Co.  v.  Ferguson,  119  U.  S.  338, 
30  L.  Ed.  408,  7  Sup.  Ct.  384,  Grant  v.  Walter,  148  U.  S.  554,  37  L.  Ed. 
557,  13  Sup.  Ct.  701  faffirmins:  38  Fed.  596),  and  Siraonds  Mfg.  Co.  v. 
Atkins,  63  Fed.  587,  all  holding  change  of  proportions  not  invention; 
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Thompson  v.  Boisselier,  114  U.  S.  12,  29  L.  Ed.  80,  5  Sup.  Ct.  1048,  and 
Stirrat  v.  Excelsior  Mfg.  Co.,  61  Fed.  984,  10  C.  C.  A.  216,  both  holding 
trifling  improvement,  apparent  to  any  mechanic,  not  invention;  Wright 
V.  Yuengling,  33  Fed.  656,  holding  patent  of  mechanical  operation  does 
not  protect  mere  form  of  parts;  Bonnell  v.  Stoll,  57  Fed.  397  (affirmed 
in  61  Fed.  768,  10  C.  C.  A.  48),  denying  invention  in  substituting  single 
hinge  wire,  passing  through  coils  of  bed-spring,  for  two ;  and  in  follow- 
ing cases,  denying  invention  in  patents  named;  Cluett  v.  Claflin,.24 
Blatchf.  416,  30  Fed.  924,  No.  156,880,  for  combination  of  shirt-bosom 
and  shirt-body;  Leonard  v.  Lovell,  29  Fed.  314,  No.  261,736,  for  im- 
provement of  removable  ice-box  partitions;  Sampson  v.  Donaldson,  69 
Fed.  624,  6  C.  C.  A.  342,  No.  400,989,  for  improvement  in  valve- 
reseating  tools. 

Right  to  patent  for  new  method  of  applying  scientific  principle 
to  useful  purpose.    Note,  20  "6,  B.  0.  81. 

Miscellaneous.  Cited  in  Ex  parte  National  Enameling  etc.  Co.,  201 
U.  S.  160,  50  L.  Ed.  708,  26  Sup.  Ct.  404,  decree  in  infringement  suit 
against  single  defendant  dismissing  bill  as  to  claims  held  invalid  is  not 
final  appealable  decree. 

109  U.  S.  641-650,  27  Ii.  Ed.  1060,  8  Sup?  Ct.  625,  CLEMENTS  v.  ODOB- 
I.ES8  EXCAVATIKa  APPABATUS  CO. 

Patents  dispensing  with  valve  essential  to  operation  of  prior  patent^ 
since  reissued,  do  not  infringe  reissue  unless  it  be  broader  than  original, 
in  wliich  case  it  is  void. 

Approved  in  Tubular  Rivet  Co.  v.  Copeland,  26  Fed.  707,  holding 
claim  in  reissued  patent,  broader  than  original,  void. 

Distinguished  in  American  Automotoneer  Co.  v.  Porter,  232  Fed.  461, 
particular  invention  first  claimed  in  the  reissue  may  be  sufficiently  dis- 
closed in  original  merely  by  specification  and  drawing. 

Omission  to  claim,  under  combination  patent,  subcombinations  appar- 
ent on  face  thereof,  is  public  dedication,  irrevocable  by  amended  reissue, 
four  and  one-half  years  later,  covering  intervening  patents  granted  to 
others  prior  to  application  for  reissue. 

Approved  in  American  Automotoneer  Co.  v.  Porter,  232  Fed.  462, 
under  reissue  statute,  rights  accruin<^  after  first  issue  and  before  ap- 
plication for  reissue  shall  not  affect  latter  right;  Turner  &  Seymour 
Mfg.  Co.  V.  Dover  Stamping  Co.,  Ill  U.  S.  327,  28  L.  Ed.  444,  4  Sup.  Ct. 
405,  Torrent  &  Arms  Lumber  Co.  v.  Rodgers,  112  U.  S.  669,  28  L.  Ed. 
846v  5  Sup.  Ct.  507,  Wooster  v.  Handy,  22  Blatchf.  333,  21  Fed.  66, 
Matthews  v.  Iron-Clad  Mfg.  Co.,  22  Blatchf.  432,  21  Fed.  643,  and 
Electric  Gas  etc.  Co.  v.  Tillotson,  22  Blatchf.  483,  21  Fed.  570,  all  in- 
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validating  reissues  made  to  cover  structures  brought  into  use  prior  to 
application  therefor;  Electric  Gas  Lighting  Co.  v.  Boston  Electric  Co., 
139  U.  S.  601,  502,  25  L.  Ed.  260,  11  Sup.  Ct.  593,  where  there  was  eight 
and  one-half  years'  delay  and  no  inadvertence;  Baltimore  Car  etc.  Co. 
v.  North  Baltimore  Ry.  Co.,  21  Fed.  48,  where  adverse  rights  accrued 
before  reissue,  after  fourteen  years'  delay;  Schwarzenbacli  v.  Odorless 
Excavating  etc.  Co.,  65  Md.  38,  57  Am.  Rep.  302,  3  Atl.  676,  arguendo. 
Distinguished  in  Hammond  v.  Franklin,  23  Blatchf.  81,  22  Fed.  836, 
holding  less  than  three  months  not  unreasonable  delay;  Topliff  v.  Top- 
liff,  145  U.  S.  169,  36  L.  Ed.  664,  12  Sup.  Ct!  830,  discussing  conditions 
of  reissue  where  claim  is  narrower  than  invention;  Odell  v.  Stout,  22 
Fed.  162,  permitting  enlargement  to  include  patentable  features,  if  sea- 
sonably made,  in  absence  of  intervening  rights;  Hutchinson  v.  Everett, 
33  Fed.  504,  where  application  for  reissue  for  inadvertent  omission  was 
made  twenty  days  after  issue;  Hillbon  v.  Hale  etc.  Mfg.  Co.,  69  Fed. 
964,  16  C.  C.  A.  569,  where  amended  reapplication  covered  substan- 
tially same  claims. 

Right  to  make  impracticable  specification  good  by  amendment  or 
disclaimer.     Note,  20  E.  R.  0.  794. 

109  U.  8.  650-651,  27  L.  Ed.  1064,  3  Sup.  Ct.  42Q,  AIiBBIOHT  ▼.  EMERY. 

Not  cited. 

109  IT.  S.  651-654,  27  L.  Ed.  1064,  3  Sup.  Ot.  436,  WINCHESTER  k  PART- 
RIDGE MFa.  CO.  v.  FCNGE. 

Not  cited. 

109  U.  S.  654-659,  27  I.  Ed.  1068,  8  8np.  Ct.  417,  WYMAK  v.  HALSTEAD. 

Simple  contract  debts  due  decedent  are  assets  at  debtor's  domicile  for 
purpose  Of  founding  administration,  and  locality  is  not  altered  by  giving 
bill  of  exchange  or  note,  payable  elsewhere. 

Approved  in  Michigan  Trust  Co.  v.  Probasco,  29  Ind.  App.  114,  63 
N.  E.  257,  reaffirming  rule;  Wheeler  v.  Sohmer,  233  U.  S.  438,  58  L.  Ed. 
1036,  34  Sup.  Ct.  607,  New  York  State  had  authority  to  impose  transfer 
tax  on  promissory  notes  left  by  nonresident  in  safe  deposit  box  in  New 
York ;  Buck  v.  Beach,  206  U.  S.  403,  11  Ann.  Oajs.  732,  51  L.  Ed.  1112, 
27  Sup.  Ct.  712,  debts  evidenced  by  notes  given  and  payable  in  Ohio 
for  loans  on  Ohio  lands  are  not  subject  to"  taxation  in  Indiana;  Cunnius 
v.  Reading  School  Dist.,  198  U.  S.  467,  49  L.  Ed.  1129,  25  Sup.  Ct.  721, 
upholding  power  of  State  to  confer  jurisdiction  to  administer  estates 
of  absentees;  Blackstone  v.  Miller,  188  U.  S.  205,  47  L.  Ed.  445,  23 
Sup.  Ct.  278,  upholding  imposition  of  tax  under  New  York  inheritance 
tax  law  on  transfer  under  will  of  nonresident  of  debts  due  decedent 
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by  residents  of  that  State ;  Tootle  v.  Coleman,  107  Fed.  44,  57  L.  R.  A. 

120,  46  C.  C.  A.  132,  holding  garnishment  hy  citizen  of  one  State  of 
debtor  of  same  State  whose  creditor  resides,  whose  debt  is  cont;racted 
and  is  payable  in  another  State,  is  such  attachment  of  chose  in  action 
as  authorizes  court  to  obtain  jurisdiction  to  dispose  of  it  by  publication 
of  summons  against  defendant;  Murphy  v.  Grouse,  135  Cal.  20,  87 
Am.  St.  Bep.  94,  66  Pac.  973,  holding  stock  certificates  owned  by  non- 
resident and  in  his  possession  at  death  at  his  domicile  have  situs  for 
purpose  of  administration  at  debtor's  domicile;  Neal  v.  Boykin,  129 
6a.  681,  121  Am.  St.  Bep.  237,  59  S.  £.  914,  mere  existence  of  promis- 
sory note  in  De  Kalb  county  payable  to  decedent,  when  maker  resided 
in  another  county,  would  not  give  De  Kalb  county  jurisdiction  to  grant 
letters  of  administration  on  estate  of  deceased  nonresident  payee ;  Bates 
Machine  Co.  v.  Norton  Iron  Works,  113  Ky.  379,  68  S.  W.  425,  where 
debtor  is  resident  of  State,  fact  that  money  about  to  be  collected  by 
creditor  and  removed  from  State  is  sufficient  ^ound  for  attachment; 
Bliss  V.  Bliss,  221  Mass.  207,  L.  B.  A.  1916A,  889,  109  N.  E.  150,  ex- 
ecutors of  deceased  owner  of  registered  bonds  of  commonwealth  ap- 
pointed by  court  of  domicile  of  testator  could  not  enforce  transfer  of 
bonds  by  registration  until  ancillary  letters  had  been  taken  out  in 
Massachusetts;  In  re  Rogers'  Estate,  149  Mich.  307,  119  Am.  St.  Bep. 
677,  11  L.  B.  A.  (N.  S.)  1134,  112  N.  W.  932,  mortgages,  notes  and 
papers  representing  property  of  nonresident  decedent  within  State  are 
subject  to  transfer  stock;  State  v.  Probate  Court,  128  Minn.  382, 
L.  B.  A.  1916A,  901,  150  N.  W.  1097,  where  courts  of  debtor's  domicile 
have  jurisdiction  of  debt  for  purposes  of  administration,  they  have 
jurisdiction  to  enforce  succession  tax;  Cutrer  v.  State  of  Tennessee, 
98  Miss.  849,  Ann.  Gas.  1913B,  344,  35  L.  B.  A.  (N.  S.)  333,  54  South. 
436,  where  administrator  brought  property  of  decedent  from  Ten- 
nessee and  converted  it  to  his  own  use  in  Mississippi,  suit  was  maintain- 
able in  latter  State  to  compel  executor  to  pay  money  so  converted  to 
State  of  Tennessee;  Turner  v.  Campbell,  124  Mo.  App.  138,  101  S.  W. 

121,  upholding  grant  of  letters  of  administration  on  estate  of  nonresi- 
dent where  but  small  portion  of  estate  was  in  this  State;  Kidd  v.  New 
Hampshire  Traction  Co.,  72  N.  H.  285,  66  L.  B.  A.  574,  56  Atl.  469,  right 
of  foreign  corporation  to  action  against  resident  corporation  is  prop- 
erty within  jurisdiction  of  local  courts;  In  re  Gor^Dn's  Estate,  186 
N.  Y.  480,  10  L.  B.  A.  (N.  S.)  1089,  79  N.  E.  725,  where  domestic  cor- 
poration issued  life  insurance  to  nonresident,  its  proceeds  paid  to 
foreign  executor  of  insured  was  not  property  within  State  subject  to 
transfer  tax;  H.  J.  Baker  &  Bro.  v.  Doe,  88  S.  C.  76,  34  L.  B.  A.  (N.  S.) 
610,  70  S.  E.  433,  tangible  property  is  subject  to  attachment  wherever 
it  may  be  located,  but  a  debt  can  be  attached  only  at  domicile  of  debtor; 
Chicasro  etc.  Ry.  Co.  v.  Sturm,  174  U.  S.  714,  43  L.  Ed.  1144,  19  Sup.  Ct. 
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799,  upholding  decree  garnishing  nonresident's  wages  at  domicile  of 
dehtor  corporation;  New  England  Mut.  Life  Ins.  Co.  v.  Woodworth,  111 
U.  S.  .146,  28  L.  Ed.  381,  4  Sup.  Ct.  367,  holding  life  poUcy  of  foreign 
company  assets  for  administration  in  State  where  it  subjects  itself  to 
service  of  process;  Mooney  v.  Buford  etc.  Mfg.  Co.,  72  Fed.  40,  18 
C.  C.  A.  421,  holding  debt  due  nonresident  by  foreign  company,  which 
has  subjected  itself  to  service  of  process,  gamishable;  McCully  v. 
Cooper,  114  Cal.  262,  56  Am.  St.  Rep.  70,  36  L.  R.  A.  494,  46  Pac.  83, 
holding  local  ancillary  administrator  entitled  to  possession  of  disputed 
deposit  certificate  in  local  bank;  Reynolds  v.  McMullen,  55  Mich.  583, 
64  Am.  Rep.  895,  22  N.  W.  49,  holding  foreign  administrator  may  not 
sell  mortgage  on  Michigan  land;  Sulz  v.  Mutual  Reserve  Fund  Ldfe 
Apsn.,  145  N.  Y.  571,  28  L.  R.  A.  382,  40  N.  E.  244,  holding  life  policy 
assets  where  debtor  resides ;  Butler  v.  Goreley,  146  U.  S.  313,  36  L.  Ed., 
986,  13  Sup.  Ct.  88,  holding  proceeds  of  claim  against  United  States, 
assets  of  Massachusetts  debtor's  assignee  in  insolvency;  Fox  v.  Tay,  89 
Cal.  348,  23  Am.  St.  Rep.  479,  24  Pac.  856,  holding  local  administrator 
liable  to  domiciliary  administrator  for  assets  received;  Catlin  v.  Wilcox 
Silver  etc.  Co.,  123  Ind.  483,  18  Am.  St.  Rep.  344,  8  L.  R.  A.  66,  24  N.  E. 
252,  upholding  garnishment  by  Connecticut  citizen  of  debt  due  to  Illinois 
debtor;  Bull  v.  Fuller,  78  Iowa,  23,  16  Am.  St.  Rep.  420,  42  N.  W.  573, 
arguendo. 

Distinguished  in  Moore  v.  Jordan,  36  Kan.  276,  69  Am.  Rep.  663,  13 
Pac.  339,  where  plaintiff  was  not  entitled  to  proceeds ;  Amsden  v.  Daniel- 
son,  18  R.  I.  789,  31  Atl.  4,  where  decedent's  executor  attached  non- 
resident's realty;  Hauf  v.  Wilson,  31  Fed.  389,  denying  power  of  court 
of  promisor's  domicile  to  enjoin  nonresident  holder  of  note;  Cooper  v. 
Beers,  143  III.  32,  33  N.  E.  62,  holding  all  personal  property  distribut- 
able, after  debts  paid,  according  to  law  of  decedent's  domicile. 

What  assets  will  give  jurisdiction  to  appoint  administrator.     Note, 
24  L.  R.  A.  686,  687. 

Payment  to  administrator  appointed  in  State  of  decedent's  domicile, 
within  or  without  such  State,  is  valid  as  against  other  administratom. 

Approved  in  New  England  Mut.  Life  Ins.  Co.  v.  Woodworth,  111  U.  S. 
147,  28  L.  Ed.  382,  4  Sup.  Ct.  368,  reaffirmine:  rule;  Gardiner  v.  Thorn- 
dike,  183  Mass.  82,  66  N.  E.  634,  upholding  payment  of  legacy  to 
f^ardian  of  legatee  who  was  appointed  by  court  of  another  State  and 
who  toprether  with  legatee  is  resident  of  such  other  State;  dissenting 
opinion  in  Overby  v.  Gordon,  13  App.  D.  C.  422,  majority  holding  that 
where,  pending  trial  here  of  issues  to  determine  domicile  of  decedent, 
letters  were  obtained  in  Georgia  and  assets  removed  there,  judgment 
of  Georgia  court  was  not  admissible  at  trial  on  question  of  residence. 
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DiHtingaislied  in  Moore  v.  Jordan,  36  Kan.  277,  69  Am.  Rep.  666,  13 
Pac.  340,  denying  Colorado  administrator's  title  to  notes  of  Illinois 
deeedenty  payable  in  Kansas. 

United  States  has  no  domicile  in  any  special  part  of  Union,  and  debts 
doe  by  them,  uilike  private  debtors',  do  not  constitnte  local  assets;  nor 
does  giving  of  treasury  draft  or  deposit  there  of  money  affect  locality  of 
debts,  and  they  may  be  paid  in  discretion  of  proper  officer,  uncontrolled 
by  mandamus,  either  to  administrator  of  decedent's  domicile  or  to  ancil- 
lary administrator  in  District  of  Columbia. 

Approved  in  Orinoco  Ii-on  Co.  v.  Metzel,  230  Fed.  46,  courts  of  Dis- 
trict of  Columbia  obtained  no  jurisdiction  as  against  District  Court 
for  Southern  District  of  Ohio,  in  bankruptcy,  from  fact  that  fund 
was  in  United  States  treasury;  United  States  v.  Tyndale,  116  Fed.  825, 
54  C.  C.  A.  324,  holding  where  unclaimed  assets  found  on  dead  body 
floating  on  high  seas  which  is  brought  ashore  in  certain  county  are 
libeled  in  Federal  court  sitting  in  another  county,  first  county  not  place 
of  administration  to  exclusion  of  second;  In  re  Estate  of  Coit,  3  App. 
D.  C.  251,  claim  against  government  did  not  furnish  foundation  for 
local  administration  when  decedent  was  domiciled  in  another  State 
at  time  of  his  death;  Cutrer  v.  State  of  Tennessee,  98  Miss.  853,  Ann. 
Gas.  1912B,  344,  36  L.  E.  A.  (N.  8.)  333,  54  South.  437,  debts  due 
United  States  have  no  locality  at  seat  of  government;  United  States  v. 
Umited  States  Fidelity  etc.  Co.,  80  Vt.  92,  66  Atl.  811,  United  States 
as  creditor  has  same  ubiquitous  character  and  was  domiciled  in  juris- 
diction where  suit  was  l)rought;  Taylor  v.  Bemiss,  110  U.  S.  45,  28 
li.  Ed.  66,  3  Sup.  Ct.  443,  holding  payment  by  government  to  Wash- 
ington attorneys  of  Louisiana  tutrix  binding  on  minor  heirs;  Manning 
V.  Leighton,  65  Vt.  101,  24  L.  E.  A.  693,  26  Atl.  263,  upholding  right  of 
Court  of  Commissioners  of  Alabama  Claims  to  refuse  judgment  in  suit 
by  foreign  administrator;  Davis  v.  Chapman,  83  Va.  73,  6  Am.  St.  Bep. 
255,  1  S.  E.  476,  holding  surety  bound  by  government's  payment  to 
administrator  wherever  made. 

Distinguished  in  Jones  v.  Rutherford,  26  App.  D.  C.  121,  122,  draft 
drawn  by  United  States  in  settlement  of  claim  against  government 
was  personal  property  situated  within  District  of  Columbia;  I^berts 
V.  Consaul,  24  App.  D.  C.  561,  where  an  appropriation  had  been  made 
by  Congress  to  pay  a  finding  by  Court  of  Claims,  the  fund  had  a  lo- 
cality in  District  of  Columbia  as  between  the  treasurer  and  claimant. 

109  U.  8.  669-664,  27  L.  Ed.  1067,  3  Sup.  Ct.  479,  BACHMAN  v.  I.AW80K. 

Treaty  of  Washington,  Geneva  award  and  act  of  Congress  creating 
Court  of  Commissioners  of  Alabama  Claims,  did  not  create,  hut  merely 
raeognlzed   right  to   compensation   for  ships   captured   by   rebel   cruiser 
XII— 17 
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Florida;  hence  idilp  owner's  refusal  thereafter  to  permit  collection  of  his 
claim  hy  firm  theretofore  employed  to  do  so,  and  incurring  expense,  did 
not  destroy  right  to  commission. 

Approved  in  Williams  v.  Heard,  140  U.  S.  544,  35  L.  Ed.  556,  11 
Sup.  Ct.  889,  holding  such  right  passes  to  assignee  in  bankruptcy; 
Grant  v.  Bodwell,  78  Me.  464,  7  Atl.  14,  holding  residuary  bequest 
passes  money  realized  under  such  award;  Manning  v.  Perkins,  85  Me. 
175,  26  Atl.  1016,  holding  agreement  to  prosecute  similar  claim  not 
champertous;  Grapel  v.  Hodges,  112  N.  Y.  425,  20  N.  E.  543,  holding 
such  right  not  extinguished  by  Geneva  tribunal's  disallowance  of  claim; 
Taft  V.  Marsily,  120  N.  Y.  480,  24  N.  E.  927,  holding  such  right  assign- 
able before  award. 

Distinguished  in  Idler  v.  Borgmeyer,  65  Fed.  915,  13  G.  C.  A.  198, 
where  judgment  to  be  collected  was  set  aside  and  collection  made 
through  international  commission;  Heard  v.  Sturgis,  146  Mass.  547,  16 
N.  E.  440  (but  see  dissenting  opinion  in  146  Mass.  553,  16  N.  E.  443), 
holding  money  paid  under  award  does  not  pass  to  assignee  in  bank- 
ruptcy. 

Contract^  between  attorneys  and  clients.    Note,  83  Am.  St.  Rep. 
184. 

Act  of  Congress  of  1874,  §18,  annulling  liens  on  claims  allowed  by 
Court  of  Commissioners  of  Alabama  Claims,  does  not  Invalidate  contract 
creating  personal  liability  In  the  claimants  for  services  of  average  ad- 
justers in  collecting  claim. 

Distinguished  in  Manning  ▼.  Leighton,  65  Vt.  93,  24  L.  R.  A.  690,  26 
Atl.  260,  holding  attorney's  lien  could  not  be  acquired  under  said  act. 

109  XT.  S.  665-668,  27  L.  Ed.  1066,  8  Sup.  Ct.  482,  BENDET  ▼.  TOWNSEND. 

Indorser  of  note  before  delivery  is,  as  to  payee  or  subsequent  indorsee. 
Joint  maker. 

Approved  in  Allison  v.  First  Nat.  Bank,  200  Fed.  1021,  118  C.  C.  A. 
664,  and  Camp  v.  First  National  Bank  of  Ocala,"44  Fla.  503,  103  Am. 
St.  Rep.  173,  33  South.  242,  both  following  rule;  Browns  Valley  State 
Bank  v.  Porter,  232  Fed.  439,  indorser  of  note  to  g^ve  it  credit  was  not 
eutittfed  to  notice  of  nonpayment;  Phipps  v.  Harding,  70  Fed.  471,  30 
L.  R.  A.  515,  17  C.  C.  A.  203,  reaffirming  rule ;  Melton  v.  Brown,  25  Fla. 
463,  6  South.  212,  and  Salisbury  v.  First  National  Bank,  37  Neb.  876, 
40  Am.  St  Rep.  528,  56  N.  W.  728,  holding  such  indorser  liable  as  joint 
maker. 

In  Michigan,  mortgage  stipulation  for  fixed  attorney's  fee  is  void. 
Approved  in  Kittermaster  v.  Brossard,  105  Mich.  221,  55  Am.  8t.  ReXK 
488,  63  N.  W.  76,  following  rule. 
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Distinguished  in  Smith  v.  Worthington,  53  Fed.  984,  4  C.  C.  A.  130, 
holding  counsel  fees  allowable  within  discretion  of  probate  court. 

Validity  of  stipulation  for  attorneys'  fees.    Note,  L.  R.  A.  1915B, 
987. 

Federal  courts  are  bound  by  State  law  as  to  yalidity  of  mortgage 
■tiimlation  for  attorney's  fees. 

Approved  in  Mcllwaine  v.  Ellington,  111  Fed.  584,  55  L.  R.  A.  938, 
49  C.  C.  A.  446,  holding  where  contract  between  building  association 
and  borrowing  stockholder  is  governed  by  law  of  association's  domicile 
and  is  valid  thereunder,  such  law  determines  amount  due  on  contract 
in  Federal  suit  to  foreclose  mortgage  after  association  becomes  insol- 
vent, notwithstanding  laws  of  State  where  suit  brought  and  property 
situated;  In  re  Roche,  101  Fed.  959,  42  G.  G.  A.  115,  holding  where 
mortgage  creditor  of  bankrupt  proves  claim  as  secured  debt  including 
stipulated  attorney's  fees,  but  latter  is  disallowed  by  referee.  District 
Court  decree  reversing  such  disallowance  is  appealable  to  Cireuit 
Court  of  Appeals  under  Bankruptcy  Act,  §  25,  subd.  3 ;  Robinson  v. 
Alabama  etc.  Mfg.  Co.,  51  Fed.  270,  denying  attorney  fee  as  of  right, 
for  Georgia  foreclosnre;  Deck  v.  Whitman,  96  Fed.  884,  Federal  court 
must  follow  statutes  regulating  enforcement  of  mortgage  contracts; 
Gray  v.  Havemeyer,  53  Fed.  179,  3  C.  C.  A.  497,  holding  provision  for 

attorney's  fees  in  Nebraska  mortgage  void. 
Distinguished  in  Dodge  v.  Tulleys,  144  U.  S.  457,  86  L.  Ed.  508,  12 

Sup.  Ct.  730,  holding  State  law  does  not  alter  Federal  court  practice  in 

tanng  costs. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  415. 

^^tinction  of  judgments  against  principals  by  surety's  payment. 
Note,  68  L.  R.  A.  518,  519,  529,  581. 

Conflict  of  laws  as  to  validity  and  effect  of  mortgage.    Not^  Ann. 
Cbs.  19180,  281. 

109  XT.  S.  669-^1,  27  !•.  Ed.  1080,  8  Sup.  Ct.  421,  SBOTH  v.  GBEENHOW. 

Wbere  pleadings  sbow  tender  to  Virginia  tax  collector  of  State  bond 
coapons  receivable  in  payment  of  taxes  by  statute  anthorizlng  issue,  and 
Ills  Tefusal  of  them  under  prohibiting  act  of  1882,  constitutional  question 
^ppean,  giving  Federal  court  jurisdiction. 

Approved  in  Crystal  Springs  Land  etc.  Co.  v.  Los  Angeles,  76  Fed. 
154,  holding  Federal  jurisdiction  attaches  when  pleadings  show  arbitrary 
legislative  transfer  .of  private  property. 
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Distinguished  in  New  Jersey  etc.  R.  R.  Co.  v.  Mills,  113  U.  S.  257, 
28  L.  Ed.  952,  5  Sup.  Ct.  459,  where  bill  alleging  inconsistency  of  rail- 
road lease  with  charter  impugned  no  State  statute. 

Where  complaint  in  trespass  placed  value  of  property  taken  at  one 
hundred  dollars,  and  damages  at  five  thousand  dollars,  it  cannot  be  as- 
sumed, in  absence  of  allegations  justifying  adverse  oondnsion  as  matter 
of  law,  that  damages  asked  are  not  recoverable;  it  would*  be  otherwise  If 
finding  below  showed  damages  were  so  placed  merely  to  secure  removal 

Approved  in  Smithers  v.  Smith,  204  U.  S.  642,  51  L.  Ed.  660,  27  Sup. 
Ct.  297,  rule  that  plaintiff's  allegations  govern  in  determining  jurisdic- 
tion controls  even  where  declaration  shows  perfect  defense  might  be 
made;  Lowenthal  v.  Georgia  Coast  &  P.  R.  Co.,  233  Fed.  1015,  uphold- 
ing court 's  jurisdiction  where  not  only  installments  of  interest  were  due, 
but  principal  was  also  in  grave  hazard;  Le  Roy  v.  Hartwick,  229  Fed. 
858,  fact  that  upon  trial  amount  recovered  is  less  than  amount  neces- 
sary for  court's  jurisdiction  does  not  defeat  it;  American  Sheet  etc  Co. 
V.  Winzeler,  227  Fed.  323,  pleading  clearly  on  its  face  showed  a  claim 
proffered  in  good  faith;  Evans  v.  Lehigh  Coal  &  Nav.  Co.,  205  Fed. 
640,  evidence  did  not  justify  conclusion  that  damages  were  stated  in 
excess  of  three  thousand  dollars  merely  to  give  colorable  jurisdiction; 
Hampton  Stave  Co.  v.  Gardner,  154  Fed.  806,  83  C.  C.  A.  521,  where 
vendee  claimed  damages  in  amount  giving  court  jurisdiction  for  breach  of 
contract  of  sale  of  real  estate,  record  failed  to  show  amount  claimed  was 
in  bad  faith;  Barry  v.  Edmunds,  116  U.  S.  559,  29  L.  Ed.  732,  6  Sup.  Ct. 
506,  refusing  dismissal  unless  record  creates  legal  certainty  of  want 
of  jurisdictional  amount;  Still well-Bierce  &  Smith vaile  Co.  v.  William- 
son Oil  etc.  Co.,  80  Fed.  70,  holding  disputed  setoff,  reducing  claim 
below  jurisdictional  amount,  does  not  destroy  jurisdiction;  Holden  v. 
Utah  etc.  Machinery  Co.,  82  Fed.  210,  where  less  than  jurisdictional 
amount  alleged  cannot  be  legally  inferred  from  complaint,  case  must 
go  to  trial;  Levinski  v.  Middlesex  Banking  Co.,  92  Fed.  458,  34  C.  C.  A. 
452  (but  see  dissenting  opinion  in  92  Fed.  465),  where  exceptions  to 
damage  items  claimed  in  good  faith  reduce  amount  below  two  thousand 
dollars,  case  should  not  be  remanded ;  Withers  v.  Hopkins  etc.  Savings 
Bank,  104  Ga.  95,  30  S.  E.  768,  where  defendant  in  real  action  claims 
payment  of  two  thousand  two  hundred  dollars,  case  involves  over  two 
thousand  dollars;  Bowman  v.  Chicago  etc.  Ry.  Co.,  115  U.  S.  614,  29 
L.  Ed.  50S,  6  Sup.  Ct.  193,  where  amendment  of  complaint  and  stipula- 
tion of  parties  show  fictitious  claim  of  jurisdictional  amount;  Simon  v. 
House,  46  Fed.  318,  dismissing  case  where  undisputed  evidence,  on  plea 
to  jurisdiction  shows  land  value  insufficient;  Bank  of  Arapahoe  v. 
David  Bradley  &  Co.,  72  Fed.  872,  19  C.  C.  A.  206,  holding  increase 
of  amount  by  clearly  fictitious  claim  does  not  give  jurisdiction. 
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109  IT.  8.  672-702,  27  L.  Ed.  1070,  3  Sup.  Ot.  445,  4  Sup.  Ot.  15,  POTO^iAO 
STEAMSHIP  00.  v.  XTPPEE  POTOMAO  STEAMBOAT  GO. 

Trust  deed  of  land  on  Potomac  Biver,  to  lay  same  out  as  city,  with 
BQch  streets,  squares,  etc.,  as  President  should  approve,  and  convey  these 
to  use  of  United  States  forever,  and  of  residue,  to  reconvey  equal  half  to 
srantor,  followed  by  division  of  lots,  amounted  to  conveyance  to  United 
States  of  whole  parcel  in  fee,  and  reconveyance  of  lot  apportioned  to 
grantor,  bounded  by  strip  along  river  designed  as  street,  left  fee  absolute 
of  such  strip  in  United  States. 

a 

Approved  in  Snowden  v.  Loree,  122  Fed.  497,  applying  rule  whfere 
city  of  Allegheny  platted  and  laid  out  under  Pennsylvania  act  of  1787^ 
District  of  Columbia  Commrs.  v.  Baltimore  etc.  R.  B.  Co.,  114  U.  Si  461, 
29  L.  Ed.  220,  5  Sup.  Ct.  1103,  denying  right  to  use  Washington  street 
for  unusual  purpose,  unless -authorized  by  Congress;  Morris  v.  United 
Stotes,  174  U.  S.  266,  269,  43  L.  Ed.  971,  972,  19  Sup.  Ct.  677,  678,  con- 
struing similar  Washington  grant;  London  &  San  Francisco  Bank  vi 
Oakland,  90  Fed.  699,  33  C.  C.  A.  237,  holding  signing  and  filing  of  plat 
is  dedication  of  street  shown  thereon;  Bauman  v.  Ross,  167  U.  S.  565> 
42  L.  Ed.  280,  17  Sup.  Ct.  973,  arguendo. 

Distinguished  in  Rasmussen  v.  Walker  Warehouse  Co.,  68.  Or.  326^ 
136  Pac.  665,  land  under  the  water  may  be  reserved  by  reservatiofn  of 
strip  along  the  shore.  .    ) 

Division  and  apportionment  of  realty  by  final  instrument  between  par- 
ties concerned  cannot  be  modified  or  controlled  in  possessory  action. by 
proof  of  preliminary  negotiations  or  agreement;  e.  g.,  unofficial  list  of  such 
realty,  describing  certain  lot  as  having  waterfront. 

Approved  in  Knitting  Mills  v.  United  States  Fidelity  etc.  Co., .  137 
N.  C.  570,  70  L.  R.  A.  167,  50  S.  E.  306,  legal  effect  of  terms  of  bond 
rannot  be  modified  by  extrinsic  evidence  of  preliminary  negotiations; 
Hazleton  Tripod  etc.  Co.  v.  Citizens'  St.  Ry.  Co.,  72  Fed.  323,  wjiere 
agreement' to  furnish  boilers  ''at  cost'^  was  followed  by  written  instru- 
ment designating  amount. 

Parol  evidence  to  vary,  etc.,  written  contract.    Note,  17  L.  R.  A. 
271. 

Acquisition  of  fee  in  strip  for  street  along  river  bank  carries  riparian 
rights,  including  right  of  wharfage. 

Approved  in  Donovan-Hopka-Minnenian  Co.  v.  Hope  Lumber  Mfg. 
Co.,  194  Fed.  649,  115  C.  C.  A.  1,  riparian  rights  may  be  severed  from 
riparian  land  and  conveyed  by  owner  \o  third  ])arties,  while  retaining 
the  land  to  which  they  were  theretofore  appurtenant;  McCloskey  v. 
Pacific  Coast  Co.,  160  Fed.  800,  22  L.  R»  A.  (N.  S.)  673,  87  C.  C.  A.  568, 
acts  of  dedication  operated  to  relinquish  to  the  public  right  of  access 
to  open  navigable  waters  in  front  of  land;  St.  Louis  v.  Missouri  Pac. 
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Ry.  Co.,  114  Mo.  23,  21  S.  W.  206,  holding  accretion  to  river  shore 
bounded  by  street  belongs  to  public. 

Effect  of  deed  to  carry  title  to  water's  edge  where  Street  or  high- 
way intervenes.    Note,  13  L.  B.  A.  (N.  S.)  552. 

Riparian  proprietor  is  one  whose  land  Is  bounded  by  navigable  stream, 
and  his  rights  as  such  include  access  to  navigable  part  thereof,  and  right 
to'  make  wharf,  etc.,  subject  to  general  legislative  regulations. 

Approved  in  Sullivan  Timber  Co.  v.  City  of  Mobile,  110  Fed.  192, 
holding  riparian  owner  along  navigable  stream  may  erect  wharf;  Mobile 
Docks  Co.  V.  City  of  Mobile,  146  Ala.  204,  9  Ann.  Gas.  1229,  3  L.  B.  A. 
(N.  S.)  822,  40  South.  207,  discussing  meaning  of  words  ''riparian 
rights'*  in  Acts  1866-67,  p.  307,  granting  to  city  of  Mobile  riparian 
rights  to  river  front ;  United  States  v.  Roth,  2  Alaska,  263,  holding  pos- 
session of  hoi^esteader  coextensive  with  boundaries  of  land,  and  ex- 
tends over  shore  lands  of  navigable  waters  abutting  thereon;  Spring 
Valley  Water  Co.  v.  County  of  Alameda,  24  Cal.  App.  281,  141  Pac.  39, 
riparian  ris^hts  arc  unmistakably  appurtenant  to  land,  and  assumed  to 
be  included  in  any  assignment  of  land ;  Crawford  Co.  v.  Hathaway, 
67  Neb.  336,  108  Ajn.  St.  Eep.  655,  93  N.  W.  784,  determining  riparian 
rights  under  irrigation  laws;  Oliver  v.  Klamath  Lake  Navigation  Co., 
54  Or.  99,  102  Pac.  787,  where  conveyance  specifically  described  prop- 
erty lying  *north  of  a  certain  street  and  extending  into  water  by  lots 
and  blocks,  grantee  acquired  no  riparian  rights  south  of  street;  Clark 
V.  Cambridge  etc.  Imp.  Co.,  45  Neb.  807,  64  N.  W.  241,  holding  vested 
riparian  rights,  property,  unimpairable  without  compensation;  Shively 
V.  Bowlby,  152  U.  S.  24,  38  L.  Ed.  340, 14  Sup.  Ct.  556,  reviewing  various 
State  laws  as  to  riparian  rights;  Waite  v.  O'Neil,  72  Fed.  357,  and 
Waite  V.  O'Neil,  76  Fed.  415,  34  L.  R.  A.  555,  22  C.  C.  A.  248,  holding 
riparian  interest  mere  right  of  occupancy;  dissenting  opinion  in  Eisen- 
bach  V.  Hatfield,  2  Wash.  282,  12  L.  R.  A.  651,  26  Pac.  553,  majority 
holding  riparian  owner  has  no  rights  of  wharfage  below  high-water 
mark,  as  against  State's  grantee  dissenting  opinion  in  Scran  ton  v. 
Wheeler,  179  U.  S.  179,  45  L.  Ed.  143,  21  Sup.  Ct.  63,  majority  holding 
where  pier  erected  by  government  on  land  submerged  under  navigable 
water,  title  to  which  is  owned  by  riparian  owner,  when  this  is  done 
merely  to  improve  navigation,  though  it  permanently  destroys  his  access 
to  navigable  water,  he  is  not  entitled  to  compensation;  Newport  News 
etc.  Dry  Dock  Co.  v.  Jones,  105  Va.  510,  54  S.  E.  316,  arguendo. 

Nature  of  riparian  rights,  and  lands  to  which  they  attach.  Note, 
9  Ann.  Gas.  1236. 

Whether  one  is  a  riparian  or^ittoral  owner,  whose  property  abuts 
on  highway  bordering  on  navigable  water.  Note,  22  L.  R.  A. 
(N.  S.)  674.  675. 


263    CHICAGO  ETC,  R.  R.  CO.  v.  UNION  ETC,  CO.    109  U.  S.  702-725 

Ownership  of  riparian  owner  to  thread  of  stream.    Note,  23  £.  B.  0. 
186. 

Wliere  street  is  acquired  hy  United  States  In  fee,  it  is,  unlike  dedi- 
cated street,  snhject  to  no  trust  in  favor  of  adjacent  owper,  to  be  used  as 
such. 

Approved  in  Morris  v.  United  States,  174  U.  S.  287,  43  L.  Ed.  978,  19 
Sup.  Ct.  685,  reaffirming  rule;  London  etc.  Bank  v.  Oakland,  86  Fed. 
34,  holding  nonuser  of  street  does  not  impair  public  right  therein. 

I«aad  cannot  be  appurtenant  to  land;  hence  right  of  wharfage  does  not 
appertain  to  lots  separated  from  stream  by  street. 

Approved  in  Turner  v.  People's  Ferry  Co.,  22  Blatchf.  278,  21  Fed. 
95,  where  owner  had  filled  up  low  land  between  lot  and  street  or  wharf ; 
Waite  t.  O'NeU,  76  Fed.  414,  34  L.  B.  A.  555,  22  C.  G.  A.  248,  holding 
washing  away  of  landing  exempts  lessee  of  riparian  rights  from  rent; 
Webb  V.  Demopolis,  95  Ala.  132,  21  L.  &.  A.  69,  13  South.  295,  holding 
city  has  right  to  construct  public  landings  along  street  adjacent  to 
stream;  Village  of  Pewaukee  v.  Savoy,  103  Wis.  278,  79  N.  W.  438, 
holding  riparian  rights  appertain  to  street  bounding  navigable  lake; 
dissenting  opinion  in  Morris  v.  United  States,  174  U.  S.  358,  43  L.  Ed. 
1004,  19  Sup.  Ct.  711,  where  majority  recognized  right  to  compensation 
for  seawall  and  improvements. 

Right  to  wharfage.    Note,  70  L.  B.  A.  196. 

Right  to  erect  wharves.    Note,  40  L.  B.  A.  647. 

Inference  is  almost  irreststible  that  city  laying  out  and  acquiring 
street  along  navigable  river  does  not  leave  riparian  rights  to  private 
ownership. 

Approved  in  Chlopeck  Fish  Co.  v.  City  of  Seattle,  64  Wash.  331,  117 
Pac.  238,  city  extending  street  over  tide-lands  could  maintain  slip  and 
wharf  at  end  of  street  and  extend  same  into  water  for  jise  of  public; 
Morris  v.  United  States,  174  U.  S.  250,  43  L.  Ed.  965,  19  Sup.  Ct.  671, 
holding  founders  of  city  of  Washington  intended  to  secure  public  access 
to  river. 

Miscellaneous.  Cited  in  South  Bound  R.  R.  Co.  v.  Burton,  67  8.  C. 
520,  46  S.  E.  341,  under  act  of  1876,  under  which  city  of  Columbia 
founded,  abutting  owner  entitled  to  damages  where  council  authorized 
operation  of  railroad  in  street. 

109  V.  &  702-725,  27  L.  Ed.  1081,  3  Sup.  Ot  594,  OHIOAGO  BTO.  B.  B. 

CO.  T.  xmnov  bollingkmiij:.  co.  ' 

Dismissal  of  original  bill  before  final  hearing  carries  cross-bill. 
Approved  in  United  States  v.  Reese,  166  Fed.  351,  in  suit  by  United 
States  to  set  aside  patent  to  public  land  on  ground  of  fraud,  com- 
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plainant  was  entitled  to  dismiss  notwithstanding  interveners  claimed 
to  be  innocent  purchasers;  Houghton  v.  Whitin  Mach.  Works,  160  Fed. 
228,  cross-bill  prajdng  that  plaintiff  be  enjoined  from  litigating  infringe- 
ment except  in  pending  suit  and  seeking  discovery  of  evidence  will  not 
prevent  dismissal^  Badger  v.  Gold  Min.  &  Mill  Co,  v.  Stockton  Gold 
etc.  Min.  Co.,  139  Fed.  840,  dismissal  of  bill  to  quiet  title  to  mining 
claim  does  not  carry  with  it  cross-bill  seeking  to  have  title  quieted  in 
defendant  and  which  alleges  facts  not  in  original  bill;  Gilmore  v.  Bort, 
134  Fed.  662,  in  suit  to  cancel  indemnity  bond,  one  of  defendants,  by 
filing  cross-bill  alleging  validity  of  bond  and  seeking  relief  against 
codefendant  on  own  bond,  does  not  have  right  to  object  to  original 
bill ;  Georgia  Pine  Turpentine  Co.  v.  Bilfinger,  129  Fed.  132,  complainant 
in  infringement  suit  in  which  preliminary  injunction  issued  cannot 
dismiss  without  prejudice  after  proofs  taken  showing  no  infringement; 
Heinze  v.  Butte  etc.  Min.  Co.,  126  Fed.  6,  61  C.  C.  A.  63,  holding  where 
cross-bill  in  partition  suit  contained  all  necessary  averments  for  af^ 
firmative  relief  for  cancellation  of  deeds,  court  may  try  all  issues  raised 
at  same  time  without  staying  partition  suit;  Detroit  v.  Detroit  City  Ry., 
55  Fed.  575,  arguendo. 

Distinguished  in  Small  v.  Peters,  104  Fed.  404,  holding  dismissal  does 
not  carry  cross-bill  where  in  suit  for  specific  performance  latter  sets 
up  new  matter  as  ground  for  affirmative  relief;  San  Diego  Flume  Co. 
v.  Souther,  90  Fed.  167,  32  C.  C.  A.  548,  where  cross-bill  alleges  new 
matter  and  asks  af&rmative  relief  equivalent  to  original  bill. 

Complainant  may  generally  dismiss  bill  at  any  time  on  paying  costs, 
but  not  without  consent  after  decree,  final  or  Interlocutory,  whereby  de- 
fendant's rights  have  been  adjudicated,  or  he  has  become  entitled  to  decree; 
hence,  not  in  railroad  foreclosure  after  Interlocutory  decree  establishing 
defendant's  cross-bill  for  paramoimt  lien,  and  after  expiration  of  limita- 
tion on  his  right  of  action. 

Approved  in  Young  v.  J.  Samuels  &  Bro.,  232  Fed.  787,  it  would 
be  improper  to  impose  conditions  on  discontinuance  other  than  pay- 
ment of  costs;  In  re  Traunstein,  225  Fed.  319,  where  seller  of  prop- 
erty to  bankrupt  filed  petition  in  bankruptcy  court,  praying  for  its  pos- 
session against  trustee  and  bankrupt's  lessor,  he  could  not  withdraw 
petition  over  objection  of  trustee;  Carlisle  v.  Smith,  224  Fed.  232,  233, 
and  Kyle  v.  Reynolds,  211  Mass.  112,  97  N.  E.  615,  both  holding  mere 
hardship  and  annoyance  of  defending  another  suit  would  not  justify 
denial  of  motion  to  dismiss ;  The  Bainbridge,  199  Fed.  407,  118  C.  C.  A. 
88,  upholding  denial  of  motion  to  dismiss  in  admiralty  case  after  hear- 
ing and  filing  of  opinion  directing  decree;  Harding  v.  Com  Products 
Refining  Co.,  168  Fed.  666,  94  C.  C.  A.  144,  upholding  dismissal  without 
prejudice  in  stockholder's  suit  brought  in  State  court,  where  purpose 
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was  to  have  questions  litigated  in  State  court;  Gilmore  v,  Bort,  134 
Fed.  660,  in  suit  to  cancel  bond  given  by  complainants  to  indemnify 
defendants  for  loss  of*  money  of  one  of  them  deposited  by  other  in  cer- 
tain bank,  latter  filing  cross-bill  alleging  validity  of  bond  and  also  seek- 
ing relief  against  codefendant  on  own  bond,  cannot  object  to  dismissal 
of  original  bill;  Texas  Cotton  Products  Co.  v.  Stams,  128 -Fed.  184, 
holding  plaintiff  procuring  dismissal  of  suit  removed  to  Federal  court 
may  institute  second  suit  in  State  court,  dismissal  being  without 
prejudice ;  Ebner  v,  Zimmerly,  118  Fed.  820,  55  C.  C.  A.  430,  upholding 
dismissal  without  prejudice  under  Alaska  Code  Civ.  Proc,  §  378,  for 
failure  of  proof;  McCabe  v.  Southern  R.  Co.,  107  Fed.  214,  holding 
where  State  court  reversed  decree  on  ground  of  error  in  refusing  re- 
moval, plaintiff  may  appear  in  Federal  court  in  which  case  has  been 
docketed  and  discontinue  cause  on  payment  of  costs,  excluding  State 
Court  costs;  Baldwin  v.  Roman,  132  Ala.  325,  31  South.  596,  holding 
where  garnishee  answered  that  he  was  not  indebted  to  defendant  and 
plaintiff  sought  to  contest  answer,  which  right  was  denied  him,  plaintiff 
could  take  nonsuit;  Mayfield  v.  Wernicke  Chemical  Co.,  65  Fla.  118,  61 
South.  193,  upholding  refusal  to  dismiss  bill  in  suit  to  remove  cloud  on 
title,  when  application  was  made  six  weeks  after  case  was  set  down  for 
trial;  Tilgman  Cypress  Co.  v.  John  R.  Young  Co.,  60  Fla.  385,  63  South. 
940,  where  proceedings  by  defendants  were  in  their  nature  merely  de- 
fensive, complainant  had  right  to  dismiss  without  prejudice;  Long  v. 
Anderson,  48  Fla.  287,  37  South.  219,  after  answer  to  bill  in  equity,  mere 
filing  of  praecipe  for  dismissal  by  plaintiff  without  order  of  court 
thereon  is  not  dismissal  of  bill;  Moore-Mans6eld  Const.  Co.  v.  Marion, 
etc.  Co.,  52  Ind.  App.  563,  101  N.  E.  16,  right  to  dismiss  without  preju- 
dice before  jury  returns  extends  to  equity  cases  as  well  as  actions  at 
law;  In  re  Ward's  Estate,  152  Mich.  237,  116  N.  W.  30,  by  consenting 
to  dismissal  of  chancery  suit,  all  incidents  of  appeal  fell  with  it;  Wash- 
ington etc.  Inv.  Assn.  v.  Saunders,  24  Wash.  328,  329,  64  Pac.  548,  549, 
holding  plaintiff  cannot  dismiss  where  counterclaim  demanding  affirma- 
tive relief  has  been  set  up. 

Approved  in  following  cases,  denying  right  to  dismiss  under  cir- 
cumstances stated:  Pullman  Palace  Car  Co.  v.  Central  Transp.  Co.,  171 
U.  S.  146,  43  L.  Ed.  112,  18  Sup.  Ct.  811,  where  it  would  be  manifestly 
prejudicial  to  defendant,  aside  from  vexation  of  further  litigation; 
Electric  Accumulator  Co.  v.  Brush  Electric  Co.,  44  Fed.  604,  after,  proof 
taken,  where  defendant  asked  affirmative  relief;  Hershberger  v.  Blewett, 
55  Fed.  172,  after  interlocutory  decree  based  on  demurrer  and  excep- 
tions; Detroit  v.  Detroit  City  Ry.  Co.,  55  Fed.  572,  where  defendant 
had  filed  eross-bill  for  affirmative  relief  and  incurred  expense  preparing 
defense;  Callahan  v.  Hicks,  90  Fed.  543,  where  new  action  to  establish 
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defendant's  rights  would  be  barred  by  limitation;  HoUingsworth  & 
Vose  Co.  V.  Foxboro's  Water  Supply  Dist.,  171  Mass.  451,  50  N.  E. 
1037,  where  new  trial  had  been  granted ;  State  v.  Hemingway,  69  Miss. 
507,  10  South.  577,  where  defendant  had  decree  which  required  further 
decree  to  give  effect  to  it;  Johnson  v.  Miller,  96  Fed.  275,  37  C.  C.  A. 
471,  holding  creditors  have  interest  in  suit  after  receiver  appointed; 
Nashua  etc.  R.  R.  Co.  v.  Boston  etc.  R.  R.  Corp.,  164  Mass.  225,  49  Am. 
St.  Rep.  456,  41  N.  E.  269,iiolding  nugatory  discontinuance  filed  after 
joinder  of  issue,  no  order  being  made.  Approved  in  following  cases, 
upholding  right  to  dismiss:  Connecticut  etc.  R.  R.  Co.  v.  Hendee,  27 
Fed.  678,  and  American  Zylonite  Co.  v.  Celluloid  Mfg.  Co.,  32  Fed.  6lO, 
where  defendant  had  acquired  no  substantive  rights;  Western  Union  f 
Tel.  Co.  V.  American  Bell  Tel.  Co.,  50  Fed.  665,  after  withdrawal  of 
master's  report  and  further  proceedings  before  him;  Langlois  v.  Mat- 
thiessen,  155  111.  230,  40  N.  E.  496,  after  hearing  on  master's  report 
and  case  taken  under  advisement,  there  being  no  cross-bill;  Bates  v. 
Skidmore,  170  III,  238,  239,  48  N.  E.  964,  after  reference,  but  before 
taking  evidence ;  Gregory  v.  Pike,  67  Fed.  848,  849,  15  C.  C.  A.  33,  and 
Rice  V.  Sharpleigh  Hardware  Co.,  85  Fed.  563,  arguendo. 

Right  of  complainant  to  dismiss  bill  in  equity  without  order  of 
court.    Note,  5  Ann.  Gas.  850. 

Where,  in  railroad  foreclosure,  cross-complainant  secures  decree  estab- 
lishing Uen,  original  bill  not  being  dismissed,  decree  is  not  void  because, 
considering  cross-bill  alone,  jurisdiction  founded  on  divene  citizenship 
would  not  have  existed. 

Approved  in  State  v.  Ross,  122  Mo.  473,  23  L.  R.  A.  548,  25  S.  W.  957, 
supporting  doubtful  jurisdiction  by  joinder  of  trustee  entitled  to  relief. 

Stipulation  in  contract  of  sale  of  rails,  reserving  lien  thereon  and 
restricting  use  to  special  road,  does  not  waive  statutory  lien. 

Approved  in  M.  A.  Phelps  Lumber  Co.  v.  McDonough  Mfg.  Co.,  202 
Fed.  448,  120  C.  C.  A.  555,  The  Pearl,  189  Fed.  542,  Elwood  State  Bank 
v.  Mock,  40  Ind.  App.  688,  82  N.  E.  1004,  and  Fairbanks-Morse  Co.  v. 
Union  Bank  etc.  Co.,  55  Wash.  542,  104  Pac.  817,  all  holding  thaf  seller 
of  property  reserving  title  to  himself  until  final  payment  does  not 
thereby  waive  statutory  lien;  Case  Mfg.  Co.  v.  Smith,  40  Fed.  341,  5 
L.  R.  A,  232,  holding  reservation  of  title  till  payment,  does  not  waive 
lien;  Newgass  v.  Atlantic  etc.  Ry.  Co.,  56  Fed.  682,  holding  lien  not 
waived  by  contract  recorded  as  conditional  sale. 

Agreement  to  accept  note,  payable  after  expiration  of  statutory  lien, 
does  not  waive  lien  unless  note  delivered;  hence  lien  may  be  enforced  be- 
fore such  time  if  delivery  of  note  be  refused. 
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Approved  in  Sprague  v.  Provident  Savings  etc.  Co.,  163  Fed.  453,  90 
C.  C.  A.  71,  discussing  effect  of  waiver  of  mechanic's  lien  contained  in 
building  contract;  Hooven,  Owens  &  Rentschler  Co.  v.  John  Feather- 
stone  's  Sons,  HI  Fed.  95,  49  C.  C.  A.  229,  holding  retention  by  contract 
of  title  to  materials  furnished  as  security  for  purchase  price  by  claimant 
of  mechanic's  lien  will  not  estop  vendor  from  enforcing  his  statutory 
lien;  Hooven,  Owens  &  Rentschler  Co.  y.  Featherstone,  99  Fed.  181, 
holding  reservation  by  one  fuimishing  engine  to  be  placed  in  building 
of  title  to  engine  until  payment  made  not  waiver  of  statutory  me- 
chanic's lien;  Warner  Mfg.  Co.  v.  Capitol  Iny.  Bldg.  etc.  Loan  Assn., 
127  Mich.  326,  89  Abl  St.  Bep.  474,  80  N.  W.  829,  holding  retention 
of  title  on  sale  of  chattels  until  payment  of  purchase  price  not  incon- 
sistent with  mechanic's  lien;  Baumhoff  v.  St.  Louis  &  K.  Ry.  Co.,  171 
Mo.  128,  94  Axo.  St.  Bep.  775,  71  S.  W.  159,  holding  mechanic's  lien 
not  waived  by  agreement  to  take  securities  in  payment;  Rosenbaum  v. 
Hayes,  10  N.  D.  327,  86  N,  W.  980,  applying  principle  to  factor's  lien; 
Phoenix  Mfg.  Co.  v.  McCormick  Harvesting  Mach.  Co.,  Ill  Wis.  574, 
87  N.  W.  458,  holding  where  machinery  is  sold  for  purpose  of  annexa- 
tion to  realty,  intention  to  waive  lien  on  realty  not  inferred  from  fact 
that  prior  to  annexation  vendor  takes  chattel  mortgage  on  machinery 
as  security  for  price;  Central  Trust  Co.  v.  Richmond  etc.  Ry.  Co.,  68 
Fed.  95,  41  L.  B.  A.  461,  15  C.  C.  A.  273,  where  lienholder  agreed  to 
accept  bonds;  Reynolds  v.  Manhattan  Trust  Co.,  83  Fed.  601,  27 
C.  C.  A.  620,  where  insolvent  corporation  no  longer  capable-  of  issuing 
bonds  promised  payment  therein  and  took  receipt. 

109  X7.  &  725-734,  27  L.  Ed.  1089,  3  Sup.  Ot.  575,  HOWABD  T.  0ABU8L 

When  will  shows  testator's  purpose  to  give  flrtft  taker  absolute  power 
of  disposition,  limitation  over  is. void;  hence  devise  to  A.  of  property  to 
be  lield  by  bim,  bis  heirs  and  assigns  forever,  with  the  hope  and  trust, 
howeT«r,  that  he  wiU  not  diminish  same  unnecessarily,  and  that  at  hia 
death  remainder  nndisposed  of  by  devise  or  sale  shall  descend  to  others, 
gives  A.  an  estate  in  fee  simple,  with  absolute  power  of  disposition,  with- 
out any  trust,  and  limitation  over  is  void. 

Approved  in  Russell  v.  Jones,  135  Fed.  941,  68  C.  C*  A.  487,  holding 
evidence  insufficient  to  show  verbal  contract  by  legatee  to  make  certain 
testamentary  disi>osition  of  prox)erty;  McDuffie  v.  Montgomery,  128  Fed. 
110,  111,  holding  will  giving  residue  to  wife  absolutely,  requesting  her 
to  assist  testator's  brothers  and  sifters  and  divide  with  them  at  her 
death,  created  no  trust ;  Bernstein  v.  Bramble,  81  Ark.  483, 11  Ann.  Gas. 
348,  8  L.  B.  A.  (N.  S.)  1028,  99  S.  W.  682,  limitation  over  to  brother 
and  sister  on  death  of  wife  did  not  affect  devise  to  her  in  fee;  Mont- 
gomeiy  v.  Brown,  25  App.  D.  C.  495,  where  will  gave  life  insurance 
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and  all  other  property  not  disposed  of  to  wife,  and  then  provided  that 
at  her  death  all  his  property  should  revert  to  others,  widow  took  insur- 
ance money  absolutely;  Wilce  v.  Van  Anden,  248  111.  364,  140  Am.  St. 
Eep.  212,  21  Ann.  Gas.  153,  94  N.  E.  45,  provision  in  will  that  after 
death  of  testator's  wife  and  daughter  trustees  could  dispose  of  re- 
maining estate  as  they  might  think  best  was  void  for  uncertainty;  Curry 
v.  Curry,  68  Ind.  App.  679,  105  N.  E.  956,.  construing  devise  as  being 
a  limitation  over  by  way  of  executory  devise  and  not  as  a  remainder; 
Becker  v.  Roth,  132  Ky.  433,  115  S.  W.  762,  limitation  over  of  such 
part  of  devised  property  as  should  remain  undisposed  of  in  case  of 
wife's  marriage  or  death  was  void;  Clay  v.  Chenault,  108  Ky.  103,  55 
S.  W.  737,  holding  under  will  devising  land  to  son,  with-]^wer  to  sell, 
and  providing  that  if  at  son's  death  without  descendants  proceeds 
should  be  invested  in  other  lands,  such  land  should  revert  to  testator's 
estate,  son  took  fee ;  Gannon  v.  Albright,  183  Mo.  252,  105  Am.  St.  Bep. 
471,  67  L.  B.  A.  97,  81  S.  W.  1164,  where  will  gave  land  to  testator's 
sons,  their  heirs  and  assigiis  forever,  and  if  either  should  die- without 
issue  property  to  go  to  testator's  heirs,  sons  took  fee;  Smullin  t. 
Wharton,  73  Neb.  686,  103  N.  W.  295,  words  of  recommendation  not 
certain  enough  to  warrant  holding  that  property  was  not  absolutely 
given  to  wife;  Bodmann  v.  Qerman  etc.  Widows'  Home  v.  Lippardt, 
70  Ohio  St.  288,  290,  294,  71  N.  E.  774,  775,  will  giving  wife  all  estate 
with  power  to  sell  and  after  her  death  all  remaining  to  be  distributed 
in  certain  way  gives  widow  power  to  convey  fee;  Manierrc  v.  Welling, 
32  R.  I.  136,  Ann.  Gas.  1912G,  1311,  78  Atl.  520,  restraints  on  alienation 
imposed  by  will  were  so  general  and  so  nearly  absolute  in  character, 
they  should  be  held  invalid;  Ensley  v.  Ensley,  105  Tenn.  3.21,  58  S.  W. 
291,  construing  will  as  not  raising  precatory  trust;  Reeves  v.  School 
Dist.  No.  59  of  Lincoln  Co.,  24  Wash.  287,  64  Pac.  753,  holding  devise 
of  balance  of  property  to  son,  and  in  case  of  his  death  to  school  fund, 
passes  absolute  fee  simple  title  to  devisee;  Behrens  v.  Baumann,  66 
W.  Va.  60,  27  L.  R.  A.  (N.  S.)  1092,  66  S.  E.  7,  discussing  effect  and 
meaning  of  phrase  in  will,  'Hhen  the  estate  left  over";  Potter  v.  Couch, 
141  U.  S.  315,  35  L.  Ed.  732,  11  Sup.  Ct.  1010,  holding  limitation  over, 
in  case  of  alienation,  void  for  repugnancy  to  estate  devised;  Roberts 
v.  Lewis,  153  U.  S.  378,  38  L.  Ed.  751,  14  Sup.  Ct.  947,  holding,  under 
devise,  with  power  of  disposal,  during  widowhood,  and  to  children  in 
case  of  remarriage,  widow  may  convey  fee  during  widowhood;  Col  ton 
v.  Colton,  10  Sawy.  328,  21  Fed.  596,  holding  recommendation  and  re- 
quest to  make  provision  for  support  creates  no  trust;  Toms  v.  Owen, 
52  Fed.  423,  427,  holding  expression  of  testator's  desire  as  to  disposal 
of  property  absolutely  devised  cannot  create  enforceable  trust;  Mills 
v.  Newberry,  112  111.  136,  54  Am.  Bep.  218,  holding  trust  cannot  b9 
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implied  from  direction  to  devise  tmexpended  remainder,  owing  to  un-i 
certainty  as  to  estate  that  may  remain;  Randall  v.  Randall,  135  111, 
400,  25  Am.  St.  Rep.  375,  25  N.  E.  781,  holding  trust  cannot  be  implied 
merely  from  words  indicating  motive  which  induced  the  gift;  Coulson 
V.  Alpaugh,  163  111.  302,  46  N.  E.  217,  holding  request  to  distribute  re- 
mainder, annexed  to  devise  of  life  estate,  with  power  of  disposal,  creates 
no  trust;  Maurer  v.  Bowman,  169  111.  595,  48  N.  E.  826,  upholding  pro- 
vision authorizing^  executor  to  take  whatever  of  estate  he  may  consider 
due  him.  for  testator's  indebtedness;  FuUenwider  v.  Watson,  113  Ind. 
20,  14  N.  E.  571,  holding  bequest  with  absolute  power  of  disposition 
conveys  whole  interest,  irrespective  of  request  to  give  residue  to  others 
on  legatee's  death;  Orth  v.  Orth,  145  Ind.  194,  195,  57  Am.  St.  Rep. 
192,  193,  32  L.  R.  A.  305,  42  N.  E.  280,  holding  letter  to  devisee 
of  fee,  contemporaneous  with  will,  requesting  her  to  devise  remainder 
to  children,  creates  no  trust;  Mulvane  v.  Rude,  146  Ind.  483,  45  N.  E. 
661,  holding  gift  over  to  another  of  portion  of  absolute  gift,  undisxK>8ed 
of  by  first  taker  at  death,  void;  McNutt  v.  McComb,  61  Kan.  25,  58 
Pac.  967,  holding  subsequent  direction  inconsistent  with  uncontrolled 
power  of  disposal  of  fee  devised  void;  Ball  v.  Hancock,  82  Ky.  115, 
placing  similar  constructioa  on  deed  whose  recital  was  equivalent  to 
agreement  to  convey;  McClellan  v.  Larcher,  45  N.  J.  Eq.  21,  23,  16 
Atl.  272,  273,  similarily  construing  like  devise;  Howze  v.  Drennan, 
29  S.  C.  471,  7  S.  E.  819,  holding  words  relied  on  to  cut  down  absolute 
estate  must  be  clear  and  mandatory;  Bradley  v.  Games,  94  Tenn.  31, 
45  Am.  St.  Rep.  698,  27  S.  W.  1008,  holding  power  of  disposition  given 
by  words  of  necessary  implication;  Cornwell  v.  Wulff,  148  Mo.  562, 
45  L.  R.  A.  58,  50  S.  W.  444  (see  dissenting  opinion  in  148  Mo.  573, 
45  L.  R.  A.  62,  50  S.  W.  448),  holding  attempted  qualification  of  fee 
simple,  created  by  deed,  void;  dissenting  opinion  in  Wimbush  v.  Wim- 
bush,  253  111.  414,  97  N.  E.  704,  majority  holding  language  of  subsequent 
paragraph  of  will  limited  estate  created  by  will  and  created  a  trust 
estate  instead  of  absolute  fee;  Roth  v.  Rauschenbusch,  173  Mo.  590, 
73  S.  W.  666,  arguendo. 

Distinguished  in  Holcomb  v.  Wright,  5  App.  D.  C.  82,  where  tes- 
tator bequeathed  fund  to  trustee  for  benefit  of  mother  with  residue 
to  infant  son,  provided  if  son  should  die  during  minority  entire  estate 
should  go  to  mother,  son  did  not  have  power  of  disposition  over  resi- 
duary estate;  Patty  v.  Goolsby,  51  Ark.  74,  9  S.  W.  851,  holding  devise 
of  estate  during  life,  with  power  of  disposal,  remainder  over,  created 
only  life  estate,  with  power  to  sell  life  interest;  Gadd  v.  Stoner,  113 
Mich.  691,  71  N.  W.  1112,  holding  power  of  disposal  annexed  to  clause 
for  life  will  not  necessarily  defeat  devise  of  remainder  in  fee;  Cox  v. 
WUlis,  49  N.  J.  Eq.  134, 135,  22  Atl.  795,  796,  holding  devise  to  wife  ''in 
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good  faith,  and  believing  that  she  will  distribute"  portion  not  needed 
for  maintenance  by  will,  created  trust. 

Precatory  trusts.    Notes,  48  Axo.  Bep.  498;  106  Am.  St.  Bep.  508. 

Creation  of  trust  by  precatory  words  in  will.  Note,  37  L.  R.  A. 
(N.  S.)  660. 

Validity  and  effect  of  devise  over  after  life  estate  with  power  of 
disposition.    Note,  7  Ann.  Gas.  957. 

Effect  of  gift  over  upon  estate  taken  under  will.  Note,  1  Ann.  Oas. 
882. 

Remainder  after  life  estate  with  power  of  disposition.  Note,  1 
L.  R.  A.  (N.  S.)  783. 

Gift  over  after  absolute  devise.    Note,  5  L.  R.  A.  (N.  S.)  324. 

Invalidity  for  repugnancy  of  gift  over  after  absolute  gift  to  a 
designated  person.    Note,  28  E.  R.  G.  72. 

Construing  words  of  general  purpose  in  will  into  a  trust  which 
will  defeat  the  general  purpose  of  the  gift.  Note,  25  E.  R.  G. 
478.  479. 

Invalidity  of  condition  in  will  inconsistent  with,  and  repugnant  to, 
previous  gift.    Note,  25  £.  R.  G.  624. 

100  U.  8.  735-741,  27  L.  Ed.  lOOS,  3  Sup.  Ct.  502,  SHERMAN  00I7NTT  V. 
SIMONS. 

Bona  fide  holder  for  value,  before  maturity,  of  county  bonds,  is  not 
required  to  go  behind  the  law  and  recitals  of  bonds,  to  find  if  county's^ 
indebtedness  exceeds  authorized  amount. 

Approved  in  Miller  v.  Perris  Irr.  Dist.,  99  Fed.  145,  holding  recitals 
in  irrigation  bonds  issued  under  California  act  of  1887,  that  such  bonds 
were  issued  by  authority  of,  and  pursuant  to,  and  after  full  compliance 
with  all  requirements  of  said  act,  estops  district  as  against  bona  fide 
holder*  Franklin  Savings  Bank  v.  Inhabitants  of  Framingham,  212 
Mass.  94,  98  N.  E.  926,  unauthorized  statements  by  town  officers  and 
those  not  in  the  performance  of  some  duty  do  not  bind  the  town ;  Gunni- 
son County  Commrs.  v.  Rollins,  173  U.  S.  269,  43  L.  Ed.  689,  19  Sup.  Ct. 
395,  Dudley  v.  Board  of  Commrs.,  80  Fed.  677,  26  C.  C.  A.  82,  Waite 
v.  Santa  Cruz,  89  Fed.  635,  Town  of  Brewton  v,  Spira,  106  Ala.  236, 
17  South.  608,  and  Color  v.  Board  of  Commrs.  of  Santa  Fe  County, 
6  N.  M.  136,  27  Pac.  630,  holding  county  estopped  to  deny  truth  of 
recitals  in  bonds  held  by  bona  fide  purchasers;  Pulaski  County  v.  Reeve, 
42  Ark.  56,  placing  same  construction  on  Arkansas  Constitution  and 
act  authorizing  bond  issue;  Meyer  v.  Brown,  65  Cal.  591,  26  Pac.  284, 
holding  municipal  bonds,  signed  and  issued  as  required  in  authorizing 
act,  valid,  notwithstanding  irreerularity  of  issuing  agent. 
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Distinguished  in  Lake  County  t.  Graham,  130  U.  S.  684,  32  L.  Bd. 
1068,  9  Sup.  Ct.  657,  holding  county  not  estopped  to  allege  that  issu- 
ance of  bonds  was  unconstitutional;  Doon  Twp.  v.  Cummins,  142  U.  S. 
37^,  35  L.  Ed.  1048,  12  Sup.  Ct.  223,  where  purchaser,  on  taking  bonds, 
had  record  notice  that  constitutional  limit  had  been  exceeded  in  their 
issuance. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.  Note,  51  Am. 
St  Bep.  824. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  668. 

Decision  by  officers  whom  law  charged  with  duty  of  fixing  amount  of 
bonds  which  county  could  lawfully  issue  cannot  be  disputed  by  county  in 
salt  on  such  bonds  by  bona  fide  holder  for  value. 

Approved  in  Wesson  v.  Town  of  Mt.  Vernon,  98  Fed.  810,  39  C.  C.  A. 
301,  holding  recitals  in  township  refunding  bonds  that  they  are  issued 
for  purpose  of  funding  and  retiring  certain  outstanding  and  unpaid 
obligations  estop  township  form  denying  validity  of  funded  debts ;  Board 
of  Commrs:  of  Lake  County  v.  Sutliff,  97  Fed.  277,  38  C.  C.  A.  167, 
and  Beatrice  v.  Edminson,  117  Fed.  432,  both  holding  recitals  in  munici- 
pal bonds  which  import  issuance  in  accordance  with  law  or  Constitu- 
tion which  contains  limitation  of  indebtedness  estops  municipality  from 
setting  up  excess  of  prescribed  limitation,  where  recitals  were  by  officers 
whose  duty  it  was  to  determine  whether  debt  limit  was  exceeded  before 
they  issued  bonds;  Chilton  v.  Town  of  Gratton,  82  Fed.  879,  holding 
legislature  may  create  board,  with  authority  to  conclusively  determine 
questions  of  fact,  upon  which  limitations  of  bond  issue  depend;  Flagg 
V.  School  District,  4  N.  D.  60,  25  L.  R.  A.  375, 58  N.  W.  510,  applying  rule 
to  non-negotiable  county  bonds ;  dissenting  opinion  in  City  of  Santa  Cruz 
V.  Waite,  98  Fed.  398,  39  C.  C.  A.  106,  majority  holding  under  Cal.  Act 
1893,  p.  59,  relating  to  refunding  of  municipal  indebtedness,  recitals 
by  city  council  could  not  estop  city  from  proving  by  records  want  of 
notice  of  election  which  would  invalidate  bonds. 

Distinguished  in  Dixon  County  v.  Field,  111  XJ.  S.  96,  28  L.  Ed.  864, 
4  Sup.  Ct.  321,  holding  recital  of  facts  which  corporate  officers  lacked 
authority  to  determine  does  not  estop  county;  Johnson  City  v.  Charles- 
ton etc.  R.  R.  Co.,  100  Tenn.  147,  44  S.  W.  672,  holding  municipality 
not  estopped  to  dispute  validity  upon  ground  of  illegal  issuance  to  non- 
resident corporation. 

Recitals  in  municipal  bond  that  debt  limit  has  not  been  exceeded 
as  affecting  validity  thereof  in  hands  of  purchaser.  Note,  17  Ann. 
Caa.  1246. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.  Note, 
L.  B.  A.  1915A,  934,  974. 
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Act  authorizing  county  to  lasne  bonds  for  its  indebtedness  does  not 
violate  Nebraska  tonstitntlonal  provision  that  legislature  "shall  pass  no 
special  act  conferring  corporate  powers." 

Approved  in  Hotchkiss  v.  Marion,  12  Mont.  224,  29  Pac.  823,  holding 
issuance  of  county  bonds  to  redeem  indebtedness  not  within  prohibition 
of  incurring  debt  beyond  certain  sum  for  single  purpose;  dissenting 
opinion  in  State  v.  Pugh,  43  Ohio  St.  135, 1  N.  E.  462,  majority  holding 
act  authorizing  sinking  fund  trustees  to  redistrict  certain  city,  special 
and  local. 

Counties,  under  decisions  of  Nebraska,  are  not  municipal  corporations; 
hence  act  authorizing  county  to  issue  bonds  for  its  indebtedness  is  not  in 
violation  of  Nebraska  constitutional  prohibition  of  local  or  special  laws 
"granting  to  any  corporation  any  exclusive  privileges." 

Approved  in  Donahue  v.  City  of  Newburyport,  211  Mass.  568,  Ann. 
Oas.  1913B,  742,  98  N.  E.  1083,  word  '* corporation''  in  act  making  per- 
sons and  corporations  liable  for  negligent  death  does  not 'include 
municipal  corporations. 

Corporation  as  including  municipal  corporation.    Note,  AxiXL  Oas. 
1913B,  746. 
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110  TT.  8.  U7,  28  Ii.  Ed.  47,  3  Sup.  Ot.  473,  GOODWIN  ▼.  OOLOBABO 
MOBTOAOE  ETC.  OO. 

Homestead  law  of  Colorado,  reqnlzlxig  margiiial  entry  of  word  'lioine- 
atead"  oa  claimant's  record  title,  la  condition  precedent  to  benefits  of  act. 
Hence,  mortgagee's  actual  noticei  of  homestead  claim  is  wlthoat  effect 

Approved  in  In  re  Youngstrom,  153  Fed.  103,  82  C.  C.  A.  232,  hold- 
ing where  homestead  had  not  been  designated  on  record  when  bank- 
ruptcy petition  was  filed,  premises  were  not  exempt;  In  re  Bumham, 
202  Fed.  763,  holding  homestead  claim  could  not  be  allowed  out  of  fund 
derived  from  sale  of  community  property  and  separate  property  of 
bankrupt. 

Validity  of  statute  requiring  foreign  corporation  to  appoint  resi- 
dent a^nt  for  service  of  process.    Note,  6  Ann.  Oas.  42. 

Who  may  be  served  with  process  in  suit  against  foreign  corpora- 
tion.   Note,  23  L.  B.  A.  495. 

Recognition     or    exclusion    of    foreign     corporations.    Note,    24 
L.  B.  A.  293. 

110  XT.  &  7-15,  28  la.  Ed.  49,  8  Sup.  Ot.  428,  MABTIN  ▼.  WEBB. 

OasUer  may  bind  bank  by  transactions  outside  usual  duties — ^in  ab- 
aance  of  charter  reetrlction— if  authorized  by  directors  by  writing,  parol, 
implication  ftom  settled  course  of  business,  or  acquiescence;  e.  g.,  where 
cashier,  long  in  charge  of  whole  business,  including  taking  and  discharg- 
ing of  secoritiesy  discharged  trust  deed,  and  took  new  notes  and  mortgage 
to  permit  consolidation  in  single  trust  deed  of  prior  liens  on  debtor's  prop- 
erty. 

Approved  in  Manchester  Mill  &  Elevator  Co.  v.  Strong,  231  Fed.  881, 
where  chief  executive  officer  of  milling:  company  was  held  out  as  general 
manager,  though  never  formally  appointed  as  such  company  was  es- 
topped to  deny  his  authority;  Clark  Sparks  &  Sons  Mule  &  Horse  Co.  v. 
Americus  Nat.  Bk.,  230  Fed.  740,  holding  where  assistant  cashier  of  bank 
XII— 18  (273) 
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knew  of  its  insolvent  condition,  such  knowledge  is  imputable  to  bank; 
Charles  Roesch  &  Sons  Co.  v.  Mumf  ord,  230  Fed.  60,  holding  where  com- 
pany had  at  first  right  to  treat  assignment  as  void,  by  accepting  it,  it  is 
precluded  from  denying  its  validity;  Jenkins  S.  S.  Co,  v.  Preston,  186 
Fed.  611, 108  C.  C.  A.  473,  where  general  manager  of  steamship  company, 
who  was  also  secretary  and  treasurer  and  had  full  charge  of  business, 
made  two-year  contract  of  employment  with  ship' captain,,  company 
cannot  repudiate  contract  after  captain  served  one  year  with  directors' 
knowledge;  Jenson  v.  Toltec  Ranch  Co.,  174  Fed.  89,  98  C.  C.  A.  60, 
where  corporate  ofiScer  empowered  to  sell  and  convey  corporation's  land 
without  signature  of  any  other  officer  bought  and  sold  land,  borrowed 
money  and  secured  its  repayment  by  pledge  of  its  personal  property, 
and  then  borrowed  money  from  bank  and  secured  its  repayment  by  con- 
veyance of  some  of  land  of  corporation,  both  corporation  and  stock- 
holders were  estopped  to  deny  his  authority;  In  re  Gouvemeur  Pub. 
Co.,  168  Fed.  120,  where  for  long  period  managing  officer  of  corpora- 
tion advanced  his  own  money  to  pay  its  bills,  which  he  charged  up  as 
debt  of  company  on  its  books  and  repaid  himself  from  future  collec- 
tions, with  knowledge  of  directors,  unpaid  advances  were  provable  when 
corporation  became  bankrupt;  Nicholson  v.  Randall  Bank  Co.,  130  Cal. 
539,  62  Pac.  932,  holding  where  bank  directors  permit  cashier  to  trans- 
fer accounts  from  bank  which  it  succeeded,  a^id  render  statements 
showing  accounts  to  have  been  transferred,  and  lead  depositors  to  be- 
lieve their  accounts  have  been  transferred,  bank  is  estopped  from  de- 
nying liability  on  such  accounts;  First  Nat.  Bank  v.  Pickens,  7  Ind. 
Ter.  732,  104  S.  W.  950,  bank  held  bound  by  act  of  cashier  in  receiving 
payment  of  note  held  by  bank  as  collateral  after  loan  secured  thereby 
had  been  repaid;  Benton  County  Sav.  Bank  v.  First  Nat.  Bank,  161 
Iowa,  720,  140  N.  W.  814,  bank  held  liable  on  forged  notes  sold  by  its 
president  and  active  manager;  State  v.  Corning  State  Savings  Bank, 
139  Iowa,  343,  115  N.  W.  939,  savings  bank  held  bound  by  implied 
authority  of  its  president  to  negotiate  commercial  paper;  Sherwood  v. 
Home  Savings  Bank,  131  Iowa,  534,  539,  109  N.  W.  11,  13,  bank  held 
liable  under  local  custom  for  note  and  mortgage  deposited  with  cashier; 
Blanc  V.  Germania  Nat.  Bank,  114  La.  742,  38  South.  538,  corporation 
is  estopped  from  denying  liability  on  note  executed  by  secretary  in  due 
course  of  business,  although  charter  requires  president  and  secretary 
to  execute  notes,  where  secretary's . acts  have  been  recognized;  Muth  v. 
St.  Louis  Trust  Co.,  94  Mo.  App.  107,  67  S.  W.  982,  holding  paying 
teller  has  not  implied  authority  to  certify  checks;  Trent  v.  Sherlock,  24 
Mont.  264,  61  Pac.  652,  holding  single  instance  of  permission  of  min- 
ing superintendent  to  contract  for  purchase  of  machinery  and  another 
instance  where  he  deposited  corporate  funds  in  own  name  and  drew 
personal  cheeks  thereon  do  not  authorize  his  pledge  of  corporate  prop- 
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erty  for  corporate  debt;  Gemer  v.  Mosher,  68  Neb.  166,  78  N.  W.  391, 
holding  to  charge  bank  director  individually  with  consequences  of  false 
reports  it  must  appear  that  he  attested  report  required  of  cashier  by 
U.  S.  Rev.  Stats.,  §  5211;  Smith  v.  Bank  of  New  England,  72  N.  H.  9, 
54  Atl.  387,  directors  of  corporation  are  estopped  from  denying  author- 
ity of  president  to  execute  contract  when  with  knowledge  they  did  not 
disaffirm  it ;  Murphy  v.  W.  H.  &  F.  W.  Cane,  Inc.,  82  N.  J.  L.  562,  Ann. 
Oafl.  1913D,  643,  82  Atl.  856,  discussing  power  of  president  of  building 
eonstmction  company  to  award  subcontracts;  Crossley  v.  St.  Philip 
Neri,  74  N.  J.  L.  656,  9  L.  R.  A.  (N.  S.)  1134,  67  Atl.  27,  authority  of 
bishop  and  vicar-general  to  bind  church  by  signing  notes  held  to  be 
inferred  from  custom;  Louchheim  v.  Somerset  Bldg.  &  L.  Assn.,  211 
Pa.  503,  60  Atl.  1055,  secretary  of  building  association  who  collected 
dues  from  members  for  years  when  by-laws  authorized  a  committee  to 
do  so  is  deemed  to  have  power  to  do  so,  and  pa3mients  to  him  were 
payments  to  the  association;  Louchheim  v.  Somerset  Bldg,  &  L.  Assn., 
211  Pa.  506, 60  Atl.  1056,  after  permitting  secretary  to  collect  money  due 
building  association  for  twenty  years  it  cannot  set  up  want  of  authority 
in  the  by-laws ;  Cook  y.  American  Tubing  etc.  Co.,  28  R.  I.  65, 9  L.  B.  A. 
(N.  S.)  193,  65  Atl.  650,  president  and  general  manager  of  corporation 
held  out  to  public  by  acquiescence  of  stockholders  and  directors  as 
authorized  to  borrow  money;  Coolidge  v.  Schering,  32  Wash.  564,  73 
Pac.  685,  where  secretary  and  treasurer  of  company  who  had  charge  of 
its  affairs  wrongfully  sold  certain  land  to  innocent  purchaser,  corpora- 
tion was  estopped  from  denying  authority  of  officers  when  corporation 
did  not  take  any  steps  for  two  years  after  notice;  Union  Bank  &  Trust 
Co.  V.  Long  Pole  Lumber  Co.,  70  W.  Va.  566,  41  L.  R.  A,  (N.  S.)  663, 
74  S.  E.  678,  publication  of  notice  of 'resignation  in  newspaper  held  in- 
sufficient notice  of  revocation  of  president's  authority  to  indorse  note; 
Carpy  v.  Dowdell,  115  Cal.  683,  47  Pac.  696,  following  rule;  Sherwood 
v.  Roundtree,  32  Fed.  121,  presuming  from  general  agency,  authority 
to  make  usurious  loans;  Bell  v.  Hanover  Nat.  Bank,  57  Fed.  822,  where 
bank  president  pledged  deposit  with  correspondent  for  advances;  Man- 
hattan Trust  Co.  V.  Sioux  etc.  R.  Co.,  65  Fed.  564,  where  trust  company 
officers  permitted  rehypothecation  of  securities  held  by  them;  Glidden 
etc.  Varnish  Co.  v.  Interstate  Nat.  Bank,  69  Fed.  922,  16  C.  C.  A.  534, 
where  general  agent  of  nonresident  corporation  customarily  si^ed 
notes;  First  Nat.  Bank  v.  G.  V.  B.  Min.  Co.,  89  Fed.  444,  upholding 
Idaho  mortgage  by  New  York  company's  president,  in  charge  there; 
Cox  V.  Robinson,  82  Fed.  284,  27  C.  C.  A.  120,  where  bank  president 
assigned  judgment;  Moore  v.  Gans  etc.  Mfg.  Co.,  113  Mo.  107,  20  S.  W. 
976,  upholding  assignment  of  corporation  contract,  within  apparent 
authority  of  secretary  and  treasurer;  Armstrong  v.  Chemical  Nat. 
Bank,  83  Fed.  571,  27  C.  C.  A.  601,  where  vice-president  was  engaged  * 
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in  outside  speculation  with  bank's  funds;  G.  V.  B.  Min.  Co.  y.  First 
Nat.  Bank,  95  Fed.  30,  36  C.  C.  A.  633,  where  stockholders  knew  of 
usual  employment;  National  State  Bank  v.  Vigo  Co.  Nat.  Bank,  141 
Ind.  355,  60  Axo.  St.  Bep.  332,  40  N.  E.  800,  holding  presumption  in 
favor  of  president's  authority  if  within  directors'  power  to  authorize; 
Sparks  v.  Dispatch  Transfer  Co.,  104  Mo.  540,  24  Am.  St.  Rep.  352,  12 
L.  R.  A.  718,  15  S.  W.  419,  where  note  executed  by  company's  president 
in' purchase  of  mules  was  within  usual  employment;  Fifth  Ward  Sav. 
Bank  v.  First  Nat.  Bank,  48  N.  J.  L.  527,  7  At!.  326,  where  savings 
bank  treasurer,  held  out  to  public  as  general  agent,  borrowed  money; 
Martin  v.  Niagara  etc.  Mfg.  Co.,  122  N.  Y.  175,  25  N.  E.  306,  where 
president  of  manufacturing  corporation  indorsed  accommodation  paper; 
Calvert  v.  Idaho  Stage  Co.,  25  Or.  414,  36  Pac.  25,  upholding  contract 
of  mail-carrying  company's  president  with  stage  company;  First  Nat. 
Bank  v.  Shook,  100  Tenn.  444,  45  S.  W.  340,  holding  release  of  joint 
maker  of  note  ratified  by  acquiescence;  Ford  v.  Hill,  92  Wis.  195,  53 
Am.  St.  Rep.  905,  66  N.  W.  116,  where  corporation  president  gave 
power  of  attorney  to  confess  judgment;  Chicago  Lumbering  Co.  v. 
Hewitt,  64  Fed.  314,  12  C.  C.  A.  129,  holding  note  obtained  by  bank's 
president,  without  consideration,  to  be  used  as  collateral  at  clearing- 
house, not  enforceable  by  receiver. 

Distinguished  in  State  Bank  v.  Forsyth,  41  Mont.  261,  28  L.  R.  A. 
(N.  S.)  501,  108  Pac.  917,  one  who  gave  his  note  to  cashier  in  order 
that  latter  might  substitute  same  for  his  own  notes  in  favor  of  bank 
held  liable  because  of  his  notice  of  wrongful  character  of  transaction; 
Stokes  V.  New  Jersey  Pottery  Co.,  46  N.  J.  L.  242,  where  mortgage  of 

realty  was  not  within  usual  employment  of  company's  president. 

* 

Where  casUer  has  f<Mr  years  carried  on  bank  business  outside  of  the 
uenal  authorized  scope  of  cashier's  agency,  authority  from  directors  to  do 
so  wfU  be  presumed.  Directors  are  presumed  to  know  what,  by  due  dili- 
gence they  shojold  have  known,  as  to  the  general  course  of  bank's  business. 
Approved  in  Lawlor  v.  Loewe,  209  Fed.  728,  126  C.  C.  A.  445,  apply- 
ing rule  in  suit  against  members  of  labor  union  for  conspiracy  in  aid- 
ing effort  to  unionize  factory;  Rankin  v.  Cooper,  149  Fed.  1013,  direc- 
tors of  bank  are  liable  for  loss  sustained  by  reason  of  excessive  loans 
by  president  where  they  had  no  knowledge  of  the  fact  and  took  no  steps 
to  reduce  the  loans;  Kent  v.  Addicks,  126  Fed.  116,  60  C.  C.  A.  660, 
holding  upon  issue  as  to  authority  of  agent  to  bind  his  principal  by 
particular  contract,  evidence  is  admissible  to  show  that  he  had  made 
other  similar  contracts  which  had  been  accepted  and  carried  out  by  his 
principal ;  Gale  v.  Chase  Nat.  Bank,  104  Fed.  217,  43  C.  C.  A.  496,  hold- 
ing evidence  that  bank  cashier  liad  drawn  nine  drafts  in  payment  of 
own  debts,  only  four  of  which  were  to  his  own  order  and  all  issued 
within  preceding  six  months,  is  insufficient  to  infer  authority  to  issue 
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such  drafts;  Hall  ▼.  Henderson,  126  Ala.  495,  28  South.  544,  holding 
stockholder,  who  is  also  treasurer  of  corporation,  cannot,  as  against 
creditors  of  corporation,  avoid  probative  force  of  entries  in  books  he  is 
required  to  keep  as  treasurer,  by  proof  of  dereliction  of  duty  or  negli- 
gence in  not  keeping  books;  Ray  v.  Borgfeldt,  169  Cal.  265,  146  Pac. 
682,  holding  president  and  manager  of  coi*poration  who  attended  to  and 
managed  its  affairs  has  authority  to  bind  it  by  oral  agreement;  Stevens 
v.  Selma  Fruit  Co.,  18  Cal.  App.  251,  123  Pac.  216,  in  action  in  note  of 
corporation  executed  by  its  manager  for  proceeds  of  fruit  shipped  by 
corporation,  where  manager  testified  to  other  similar  transactions  which 
were  never  questioned,  directors  are  presumed  to  have  authorized  note; 
McClure  v.  People,  27  Colo.  371,  61  Pac.  617,  holding  bank  president 
cannot  relieve  himself  from  prosecution  for  receiving  deposits  in  in- 
solvent bank  by  plea  of  ignorance  of  conditions  of  bank;  Lippitt  ▼. 
Ashley,  89  Conn.  464,  94  Atl.  1000,  bank  directors  are  required  to  see 
that  bank  receives  protection  of  approved  system  of  bookkeeping; 
Lowndes  v.  City  Nat.  Bank,  82  Conn.  16,  22  L.  R.  A.  (N.  S.)  408,  72  Atl. 
153,  knowledge  of  teller  and  bookkeeper  that  checks  drawn  by  cashier 
against  account  of  estate  were  for  wrongful  purpose  held  imputable  to 
bank;  Spongbei^  v.  First  Nat.  Bank,  18  Idaho,  533,  535,  Ann.  Oas. 
1912A,  95,  31  L.  R.  A.  (N.  S.)  736,  110  Pac.  718,  719,  holding  where 
directors  of  bank  had  eighteen  months'  knowledge  of  lease  executed  by 
its  cashier  without  authority,  his  act  was  ratified;  Barnes  v.  Century 
Sav.  Bank,  165  Iowa,  171,  144  N.  W.  379,  holding  where  bank  cashier 
in  making  loan  stated  incorrectly  maker's  liabilities,  his  act  was  act  of 
bank,  and  it  was  liable  for  the  fraud;  Cunningham  v.  Shellman,  164 
Ky.  599,  175  S.  W.  1051,  directors  held  liable  for  loan  made  by  bank 
in  excess  of  statutory  limit;  City  of  Franklin  v.  Caldwell,  123  Ky.  535, 
96  S.  W.  607,  holding  where  directors  of  bank  innocently  declared  divi- 
dend while  bank  was  insolvent,  they  were  liable  only  for  amount  of 
dividend;  State  v.  Quackenbush,  98  Minn.  524,  108  N.  W.  957,  holding 
in  prosecution  for  accepting  deposits  when  bank  is  insolvent,  presump- 
tion is  that  president  had  knowledge;  Clement  v.  Young-McShea 
Amusement  Co.,  69  N.  J.  £q.  352,  60  Atl.  421,  determining  ratification 
of  lease  to  corporation  where  made  by  party  who  was  practically  owner 
of  corporation;  Blake  v.  Domestic  Mfg.  Co.,  64  N.  J.  Eq.  497,  38  Atl. 
258,  holding  where  corporation's  treasurer  is  made  its  general  agent  for 
indorsement  of  paper  by  reason  of  acquiescence  of  directors  in  numer- 
ous indorsements  made  by  him  while  holding  himself  out  to  public  as 
having  authority  to  do  so,  an  indorsement  made  by  him  is  binding  on 
corporation,  though  indorsee  had  no  knowledge  of  prior  indorsements; 
McCarty  v.  Kepreta,  24  N.  D.  413,  Ann.  Oas.  1915A,  834,  48  L.  R.  A. 
(N.  S.)  65,  139  N.  W.  1000,  imputing  knowledge  to  president  and  direc- 
tors of  bank  of  want  of  consideration  of  note  given  bank,  where  cashier 
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had  actual  notice  of  infirmity;  Tourtelot  ▼.  Whithed,  9  N.  D.  474,  84 
N.  W.  10,  holding  when  bank  directors  abandon  management  of  bank 
to  president,  it  is  presumed  that  he  is  authorized  to  do,  in  bank's  name, 
anything  which  bank  might  lawfully  do,  and  no  special  anthorization  or 
ratification  is  necessary;  Orme  v.  Baker,  74  Ohio  St.  353,  78  N.  E.  444, 
where  board  of  directors  gives  entire  charge  of  its  affairs  to  cashier, 
it  is  liable  to  depositor  who  deposits  money  day  before  its  insolvency, 
which  resulted  from  fraud  of  its  cashier;  Hardin  v.  Dale,  45  OkL  701; 
146  Pac.  719,  holding  where  corporation  was  payee  of  note  and  was 
notified  of  failure  of  its  consideration  and  then  by  vote  of  directors 
sold  and  indorsed  it  over  to  one  of  its  such  directors,  he  was  not  pur- 
chaser in  good  faith;  Ames  v.  Farmers'  etc.  Bank,  48  Wash.  333,  93 
Pac.  532,  bank  directors  held  to  have  had  notice  that  certain  other  bank 
was  controlled  by  their  bank;  Coolidge  v.  Schering,  32  Wash.  564,  73 
Pac.  685,  holding  where  corporate  officer  in  sole  charge  of  its  business 
falsely  represents  that  he  is  authorized  to  sell  its  realty  and  fraud- 
ulently connives  with  fictitious  officer  to  make  conveyance  thereof,  and 
corporation  does  not  disaffirm  for  two  years  after  discovery  of  fraud, 
it  is  estopped  to  deny  officer's  authority;  dissenting  opinion  in  People  ▼. 
Grutz,  212  N.  T.  88,  Ann.  Gas.  1915D,  167,  L.  B.  A.  1915D,  229,  105 
N.  E.  849,  majority  holding  in  trial  of  one  indicted  for  arson  committed 
through  agency  of  another,  conversations  between  them  tending  tashow 
conspiracy  are  admissible;  Carpy  v.  Dowdell,  115  Cal.  684,  47  Pac.  696, 
and  First  Nat.  Bank  v.  Stone,  106  Mich.  370,  64  N.  W.  488,  foUowinsr 
rule;  St.  Louis  etc.  Ry.  Co.  v.  Johnston,  133  U.  S.  576,  83  L.  Ed.  686, 
10  Sup.  Ct.  393,  Somerville  v.  Beal,  49  Fed.  792,  and  Wasson  v.  Haw- 
kins, 59  Fed.  234,  all  charging  with  trust  deposits  accepted  by  bank 
known  by  officers  to  be  irretrievably  insolvent;  Auten  v.  United  States 
Nat.  Bank,  174  U.  S.  147,  48  L.  Ed.  920,  19  Sup.  Ct.  637,  upholding  re- 
discount by  nonresident  bank's  president  with  New  York  bank;  Leices- 
ter Piano  Co.  v.  Front  Royal  etc.  Imp.  Co.,  55  Fed.  203,  5  C.  C.  A.  60, 
holding  representations  of  manufacturing  company's  general  manager 
to  secure  site  binding;  Fisher  v.  United  States  Nat.  Bank,  64  Fed.  711, 
12  C.  C.  A.  413,  where  insolvent  bank's  president  secured  discount  by 
representing  it  solvent ;  Warren  v.  Robinson,  19  Utah,  309,  57  Pac.  292, 
and  National  Bank  v.  Hill,  148  Mo.  391,  49  S.  W.  1014,  both  holding  in- 
solvent bank's  directors  liable  for  losses  resulting  from  want  of  dili- 
p^ence;  Grener  v.  Mosher,  58  Neb.  156,  78  N.  W.  391,  holding  directors' 
attestation  of  national  bank  report  binding  representation  of  its  truth ; 
Hanover  Bank  v.  American  etc.  Trust  Co.,  148  N.  Y.  623,  51  Am.  St. 
Rep.  726,  43  N.  E.  75,  holding  warehouse  company's  directors  charged 
with  knowledge  of  book  entries ;  dissenting  opinion  in  Briggp  v.  Spauld- 
inp,  141  U.  S.  170,  35  L.  Ed.  677,  11  Sup.  Ct.  937,  majority  relieving 
director  from  responsibility  for  fraud  committed  during  his  absence  on 
sick  leave;  Anderson  v.  Kissam,  35  Fed.  705,  arguendo. 
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Distinguished  in  Wheeler  v.  Aiken  etc.  Savings  Bank,  75  Fed.  786, 
holding  directors  not  liable  for  error  in  judgment  of  officer  selected 
with  due  care. 

Limited  in  Wallace  v.  Lincoln  Savings  Bank,  89  Tenn.  659,  24  Am. 
8t.  Bep.  648,  15  S.  W.  455,  to  actions  between  bank  and  stranger. 

Authority  of  officer  to  represent  corporation  as  inferred  from  man- 
ner in  which  he  has  been  permitted  to  act.  Note,  Ann.  Gas. 
1913D,  646. 

Care  required  of  bank  directors.    Note,  15  L.  R.  A.  308. 

110  V.  8.  15-26,  28  L.  Ed.  52,  3  Sup.  Ct.  495,  HOLLAIH)  ▼.  CHAUUEK. 

Bill  of  peacfli  formerly  lay  only  in  favor  of  one  In  possession,  whose 
po8B688ioa  had  been  disturbed  by  repeated  and  unsuccessful  actions  at  law. 

Approved  in  Wehrman  v.  Conklin,  155  U.  S.  322,  39  L.  Ed.  172,  15 
Sup.  Ct.  132,  Northern  Pac.  R.  Co.  v.  Amacker,  49  Fed.  535,  1  C.  C.  A. 
345,  and  Stanton  v.  Catron,  8  N.  M.  369,  45  Pac.  888,  following  rule; 
Mathews  Slate  Co.  v.  Mathews,  148  Fed.  493,  Rev.  Laws  Mass.,  c.  159, 
sec.  3,  cl.  7,  relating  to  suits  by  creditors,  to  reach  property  of  debtor, 
,  does  not  apply  to  Federal  court;  New  Jersey  &  N.  C.  Land  &  Lumber 
Co.  V.  Gardner-Lacy  Lumber  Co.,  113  Fed.  397,  holding  where  bill  against 
numerous  defendants  seeks  to  establish  title,:  remove  cloud  and  enjoin 
trespass,  and  defendant  in  possession  of  part  of  land  traverses  title, 
denies  trespass  and  sets  up  apparently  good  title,  restraining  order  will 
be  vacated  unless  trial  of  right  of  possession  had. 

Distinguished  in  Sharon  v.  Tucker,  144  U.  S.  542,  36  L.  Ed.  535,  12 
Sup.  Ct.  722,  holding  actual  possession  of  plaintiff  unnecessary  to  a  suit 
to  establish  title  acquired  by  adverse  possession. 

Where,  as  In  Nebraska,  ejectment  Is  no  lo;iger  fictitious  action,  but, 
like  others,  conclusive  on  parties,  repeated  prior  adjudications  at  law  are 
not  necessary  preliminary  to  equitable  relief. 

Approved  in  Greenfield  v.  United  States  Mortgage  Co.,  133  Fed.  786, 
787,  where  plaintiff  is  owner  in  possession  of  real  property,  and  there 
is  outstanding  adverse  claim,  he  is  entitled  to  maintain  suit  to  quiet 
title  without  first  establishing  his  title  by  action  at  law;  Dishong  v. 
Finkbiner,  46  Fed.  13,  14,  declining  to  enjoin  second  action  of  eject- 
ment, where  permitted  by  State  laws. 

Bill  quia  timet,  which  sought,  In  view  of  anticipated  wrong,  to  prevent 
fntnre  litigation,  ordlnadly  lay  only  when  plaintiff  was  in  possession,  and 
when  (except  where  defendants  were  many)  his  title  had  been  established 
at  law,  or  was  founded  on  undisputed  evidence  or  long  possession. 

Approved  in  United  States  Min.  Co.  v.  Lawson,  134  Fed.  772, 
07  C.  C.  A.  587,  owner  of  mining  claim  in  possession  of  its  surface 
elaimin^  title  to  entire  claim  may  maintain  quiet  title  action,  although 
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bill  shows  defendant  has  done  underground  work  and  removed  ore; 
Marks  ▼.  Main,  4  Mackey  (D.  C),  567,  holding  that  before  court  of 
chancery  will  aid  to  quiet  title  to  land  plaintiff  must  have  been  in  pos- 
session and  it  must  have  been  threatened;  Baca  v.  Anoya,  14  N.  M. 
396,  20  Ann.  Oba.  77,  94  Pac.  1021,  discussing  right  to  intervene  in  peti- 
tion suit  under  C.  L.  1897,  section  3182 ;  Bird  v.  Winger,  24  Wash.  277, 
64  Pac.  180,  holding  anyone  in  possession  though  not  owner  may  main- 
tain action  to  quiet  title;  Jones  v.  Nixon,  102  Tenn.  98,  50  S.  W.  741, 
bill  quia  timet  lies  to  prevent  or  remove  cloud;  Johnston  v.  Kramer 
Bros.  &  Co.,  203  Fed.  741,  following  rule;  Camp  v.  Boyd,  229  U.  S.  652, 
57  L.  Ed.  1327,  33  Sup.  Ct.  785,  holding  parties  in  possession  of  land 
having  equitable  and  legal  title  to  portion  of  it  but  not  legal  title  to 
all,  may.  invoke  equity  to  restrain  maintenance  of  ejectment  suits; 
Graves  v.  Ashbum,  215  U.  S.  335,  64  L.  Ed.  221,  30  Sup.  Ct.  108,  hold- 
ing suit  to  remove  cloud  and  cancel  fraudulent  deed  could  be  main- 
tained even  though  there  was  no  allegation  of  possession  in  bill. 

Distinguished  in  Kansas  City  Southern  Ry.  Co.  v.  Quigley,  181  Fed. 
195,  196,  where  railroad  was  in  quiet  possession  of  all  its  property  and 
property  owners  at  certain  point  opposed  removal  of  its  division  point 
to  another  place  as  in  violation  of  contract,  bill  to  restrain  property  • 
owners  from  suing  for  damages  or  for  specific  performance  is  not  bill 
quia  timet  or  to  remove  cloud,  nor  is  it  a  bill  of  peace. 

Federal  court  having  Jurisdiction  by  diverse  citizenship,  may  properly 
administer  relief  under  Nebraska  statute,  permitting  suit  to  guiet  title, 
by  one  out  of  possession,  although  plalntiff^s  title  has  not  been  established 
at  law,  as  would  have  been  necessary  but  for  the' statute,  and  although 
ejectment  was  not  maintainable  since  the  property  was  unoccupied. 

Approved  in  Lawson  v.  United  States  Mining  Co.,  207  U.  S.  9,  52 
L.  Ed.  73,  28  Sup.  Ct.  15,  holding  one  in  possession  of  surface  of  mining 
claim  under  patent  may  maintain  action  to  quiet  title  to  vein  below  sur- 
face ;  Devine  v.  Los  Angeles,  202  U.  S.  333,  50  L.  Ed.  1063,  26  Sup.  Ct. 
652,  in  order  to  give  Federal  court  jurisdiction,  it  is  not  sufficient  that 
bill  to  quiet  title  shows  that  defendant's  adverse  title  was  based  on 
erroneous  construction  of  treaty  of  Guadalupe  Hidalgo;  Naylor  v. 
Foreman-Blades  Lumber  Co.,  230  Fed.  671,  holding  equity  will  retain 
jurisdiction  in  action  of  ejectment  under  North  Carolina  statute, 
though  defendant  is  in  possession,  and  validity  of  deeds  may  be  tried 
before  jury;  Johnson  v.  North  Star  Lumber  Co.,  206  Fed.  628,  124 
C.  C.  A.  409  (affirming  North  Star  Lumber  Co.  v.  Johnson,  196  Fed. 
58,  69),  applying  rule  under  Oregon  statute;  Baum  v.  Longwell,  200 
Fed.  451,  452,  453,  holding  suit  may  be  maintained  in  Federal  court 
where  it  is  alleged  in  bill  either  that  plaintiff  is  in  possession,  or  that 
neither  party 'is  in  possession,  so  as  to  exclude  adequate  remedy  at  law; 
United  States  v.  Oregon  &  C.  R.  Co.,  186  Fed.  931,  holding  where 
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neither  the  United  States  nor  the  railroad  company  are  in  possession  of 
wild  and  unoccupied  land,  former  may  maintain  suit  to  quiet  title  or 
remove  cloud;  New  Jersey  &  N.  C.  Land  &  Lumber  Co.  v.  Gardner- 
Lacy  Lumber  Co.,  178  Fed.  778,  102  C.  C.  A.  220,  holding  when  allega- 
tions in  complaint  of  title  and  possession  in  plaintiff  are  denied  by 
answer,  Federal  court  is  not  without  jurisdiction;  Stockton  v.  Oregon 
Short  Line  R.  Co.,  170  Fed.  629,  632,  holding  Federal  courts  have  juris- 
diction of  suit  to  quiet  title  where  neither  pleadings  of  plaintiff  nor 
defendant  disclose  possession;  United  States  V.  Leslie,  167  Fed.  674, 
holding  United  States  may  maintain  suit  in  equity  for  cancellation  of 
invalid  deed  of  heir  of  Indian  allottee,  who  held  under  trust  patent; 
American  Assn.  v.  Williams,  166  Fed.  20,  23,  93  C.  C.  A.  1,  holding 
where  by  local  statute  bill  will  lie  to  remove  cloud  independent  of  pos- 
session, suck  right  may  be  enforced  by  Federal  court  in  equity  if  some 
ground  of  Federal  jurisdiction  appears ;  Kraus  v.  Congdon,  161  Fed.  21, 
88  C.  C.  A.  182,  holding  under  Washington  code  in  suit  by  one  in  posses- 
sion of  land  to  set  aside  tax  title,  he  is  not  required  to  plead  title  in 
himself  nor  to  prove  it;  Warren  v.  Oregon  etc.  Realty  Co., ^156  Fed. 
206,  holding  holder  of  legal  title  to  unoccupied  land,  having  present 
right  of  possession,  is  presumed  to  have  actual  possession  to  maintain 
suit  to  protect  his  ownership ;  North  Carolina  Mining  Co.  v.  Westf eldt, 
151  Fed.  298,  299,  holding  bill  alleging  ownership  setting  forth  chain 
of  title,  charging  defendant's  claim  of  title  affected  complainant's  title 
and  disturbed  his  right  of  possession,  sufficiently  showed  complainant 
was  in  actual  possession  and  stated  cause  of  action  to  quiet  title;  Smith 
Oyster  Co.  v.  Darbee  &  Immel  Oyster  &  Land  Co.,  149  Fed.' 559,  under 
Cal.  Civ.  Code,  §  738,  action  to  quiet  title  may  be  maintained  against 
adverse  claims  without  plaintiff  first  establishing  his  right  by  action 
at  law;  United  States  Min.  Co.  v.  Lawson,  134  Fed.  771,  67  C.  C.  A. 
587,  Federal  court  may  enforce  remedy  givien  by  Utah  Rev.  Stats.,  1898, 
§§2915,  3511,  relating  to  actions  to  quiet  title;  Willitt  v.  Baker,  133 
Fed.  943,  where  State  statute  authorizes  suit  to  quiet  title  regardless 
of  possession.  Federal  court  has  jurisdiction,  in  which  suit  to  support 
adverse  claim  to  mining  grounds  may  be  maintained;  Jones  v.  Mutual 
Fidelity  Co.,  123  Fed.  617,  holding,  under  Del.  Act  of  1891,  giving  chan- 
cellor power  at  suit  of  creditors  to  appoint  receivers  for  insolvent  cor- 
porations. Federal  equity  court  may  appoint  receiver  at  suit  of  unse- 
cured creditors;  Hanley  v.  Beatty,  117  Fed.  67,  54  C.  C.  A.  445,  holdinc^, 
under  Idaho  Rev.  Stats.,  §  4538,  where  suit  in  equity  brought  in  Fed- 
eral court  for  cancellation  of  deeds  to  interest  in  mining  claim,  for  de- 
termination of  defendant's  adverse  claim,  for  appointment  of  receiver 
to  control  and  work  mine  and  to  restrain  defendant  from  extracting  ore 
therefrom  pending  suit,  court  may  determine  entire  controversy;  Green 
▼.  Turner,  98  Fed.  758,  holding  Federal  jurisdiction  over  suit  to  quiet 
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title,  merely  by  resident  of  State  where  land  is  situate  against  residents 
of  other  States,  on  whom  personal  service  could  not  be  had  in  sueh 
State,  cannot  be  defeated  on  ground  of  adequacy  of  remedy  at  law, 
merely  because  action  for  possession  could  be  maintained  against  ten- 
ants in  possession;  Pioneer  Mining  Co.  v.  Pacific  Coal  Co.,  4  Alaska, 
393,  394,  holding  where  defendant  has  submitted  to  jurisdiction  of 
court  of  equity  in  suit  to  quiet  title,  such  court  must  determine  whole 
controversy;  Murray  v.  Quigley,  119  Iowa,  14,  92  N.  W.  871,  holding 
remaindermen  suing  to  quiet  title,  whose  rights  were  vested  and  who'Se 
action  involved  invalidating  of  school  land  patent,  on  ground  of  fraud 
cannot  escape  plea  of  limitations  (Code  1873,  §  2529)  on  plea  that  they 
had  at  no  time  such  interest  as  would  warrant  their  interference  with 
title;  Montana  Ore  Purchasing  Co.  v.  Boston  etc.  Min.  Co.,  27  Mont. 
540,  541,  71  Pac.  1006,  upholding  equity  jurisdiction  where  plaintiff 
brings  action  under  Code  Civ.  Proc,  §  1310,  against  defendant  not  in 
possession;  Brady  v.  Cartaret  Realty  Co.,  70  N.  J.  Eq.  753,  118  Am.  St. 
Rep.  778,  8  L.  B.  A.  (N.  S.)  866,  64  Atl.  1080,  holding  defendant  in 
suit  to  quiet  title  brought  under  law  of  New  Jersey  is  not  entitled  as 
constitutional  right  to  trial  by  jury;  Christman  v.  Hilliard,  167  N.  C. 
8,  82  S.  E.  951,  holding  one  not  in  possession  could  maintain  action  to 
determine  adverse  claim  against  one  holding  tax  deed;  Campbell  ▼. 
Cronly,  150  N.  C.  464,  64  S.  E.  216,  holding  where,  under  laws  of  North 
Carolina,  any  person  may  maintain  action  to  determine  adverse  claim, 
such  controversy  may  be  submitted  without  action  on  agreed  facts; 
Prentice  v.  Duluth  Storage  etc.  Co.,  58  Fed.  442,  7  C.  C.  A.  293,  follow- 
ing rule;  Grand  Rapids  etc.  R.  Co.  v.  Sparrow,  36  Fed.  211,  1  L.  R.  A. 
482,  under  Michigan  statute;  Reynolds  v.  Crawfordsville  First  Nat. 
Bank,  112  U.  S.  411,  28  L.  Ed.  736,  5  Sup.  Ct.  216,  holding  averment 
that  adverse  deed  is  void  on  its  face  will  support  bill  to  quiet  title  in 
Indiana;  United  States  v.  Wilson,  118  U.  S.  89,  30  L.  Ed.  112,  6  Sup. 
Ct.  993,  upholding  suit  by  holder  of  lien  at  law,  to  remove  cloud  under 
Tennessee  statute ;  More  v.  Steinbach,  127  U.  S.  84,  82  L.  Ed.  56,  8  Sup. 
Ct.  1072,  upholding  suit  by  plaintiff  out  of  possession  to  determine  ad- 
verse claim;  Wehrman  v.  Conklin,  155  U.  S.  324,  325,  39  L.  Ed.  172, 
173,  IS  Sup.  Ct.  132,  133,  holding  State  enlargement  of  suit  to  quiet 
title  enforceable  by  Federal  court  if  legal  remedy  inadequate,  and  right 
to  jury  trial  not  infringed;  Roberts  v.  Northern  Pac.  R.  R.  Co.,  158 
U.  S.  30,  39  L.  Ed.  883,  15  Sup.  Ct.  766,  denying  existence  of  remedy  at 
law  where  lands  in  dispute  are  unoccupied;  Lamb  v.  Farrell,  21  Fed. 
8,  10,  entertaining  like  suit  where  permitted  by  well-established  State 
decisions;  Northern  Pac.  R.  Co.  v.  Cannon,  46  Fed.  232,  and  Southern 
Pac.  R.  Co.  V.  Stanley,  49  Fed.  265,  both  upholding  suit  to  quiet  title 
by  railroad  out  of  possession ;  Harding  v.  Guice,  80  Fed.  164,  26  C.  C.  A. 
352,  upholding  suit  by  plaintiff  out  of  possession  to  remove  cloud  of 


283  HOLLAND  v.  CHALLEN.  110  U.  S.  15-26 

void  tax  deed;  Jackson  v.  Tatebo,  3  Wash.  461,  28  Pac.  918,  upholding 
action  to  quiet  title  of  equitable  owner  out  of  possession;  Bigelow  v. 
Chatterton,  51  Fed.  615,  616,  2  C.  C.  A.  402,  holding  suit  to  determine 
adverse  claim  to  unoccupied  land  should  be  on  equity  side;  Morse  v. 
South,  80  Fed.  210,  holding  equity  rule,  requiring  legal  title  and  pos- 
session, not  altered  by  Kentucky  trespass  statute;  Gombert  v.  Lyon,  80 
Fed.  305,  remanding  suit  to  State  court  where,  under  Federal  pro- 
cedure, adequate  legal  remedy  exists;  Southern  Ry.  Co.  v.  North  Caro- 
lina R.  Co^  81  Fed.  598,  upholding  suit  by  lessee  railroad  to  establish 
validity  of  lease ;  Love  v.  Rryson,  57  Ark.  593,  22  S.  W.  342,  upholding 
suit  to  quiet  title  based  on  mortgage  preparatory  to  sale  thereunder; 
Abbott  V.  Union  etc.  Ins.  Co.,  127  Ind.  73,  26  N.  E.  154,  refusing  to 
review  Federal  court's  decision  in  suit  on  tax  deed  to  quiet  title;  Force 
V.  Stubbs,  41  Neb.  274,  275,  59  N.  W.  799,  holding  anyone  may  sue  to 
quiet  title  without  regard  to  possession;  Gentile  v.  Kennedy,  8  N.  M. 
355,  45  Pac.  881,  holding  equity  alone  can  afford  relief  where  neither 
party  has  possession;  McClure  v.  Adams,  76  Fed.  901,  Blythe  v.  Hinck- 
ley, 84  Fed.  234,  Stanton  v.  Catron,  8  N.  M.  370,  45  Pac.  888,  Preston 
V.  Chicago  St.  L.  &  N.  O.  R.  Co.,  175  Fed.  490,  Sweeney  v.  Hanley,  126 
Fed.  100,  61  C.  C.  A.  153,  and  Comegys  v.  Hendricks,  55  Or.  534,  106 
Pac.  1016,  all  arguendo. 

Distinguished  in  Pacific  Coal  &  Transp.  Co.  v.  Pioneer  Min.  Co.,  205 
Fed.  580,  581,  123  C.  C.  A.  593,  where  complaint  in  suit  toMjuiet  title 
under  Alaska  code  authorizing  such  suit  by  one  in  possession  alleged 
title  and  possession  in  himself,  and  defendant  joined  issue  thereon  and 
alleged  title  and  possession  in  itself  but  prayed  that  its  title  be  quieted, 
defendant  was  not  entitled  to  jury;  Ennis-Brown  Co.  v.  Central  Pac. 
Ry.  Co.,  228  Fed.  49,  holding  to  i^ustain  suit  in  equity  in  Federal  court 
to  quiet  title,  when  complainant  is  out  of  possession,  land  must  ber  un- 
occupied land ;  New  Jersey  Land  etc.  Co.  v.  Gardener-Lacy  Lumber  Co., 
190  Fed.  865, 866,  holding  Federal  court  of  equity  is  without  jurisdiction 
where  plaintiff  is  out  of  possession  and  defendant  claims  title  by  adverse 
possession,  as  latter  is  entitled  to  jury  trial ;  Bearden  v.  Benner,  120  Fed. 
693,  holding  only  one  having  clear  legal  and  equitable  title  connected 
with  possession  can  maintain  suit  to  remove  cloud;  Peck  v.  Ayers  etc. 
Tie  Co.,  116  Fed.  275, 53  C.  C.  A.  551,  holding  where  Federal  equity  court 
obtains  jurisdiction  over,  suit  by  complainant  out  of  possession  to  re- 
strain waste,  it  may  retain  it  to  grant  further  relief  by  settling  ques- 
tion of  title;  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  112  Fed.  9, 
61  L.  R.  A.  230,  50  C.  C.  A.  79,  denying  Federal  equity  jurisdiction  of 
suit  to  determine  title  of  right  to  possession  of  lands  brought  by 
one  who  is  out  of  possession  against  claimant  in  possession;  First 
Baptist  Church  v.  Harper,  191  Mass.  209,  77  N.  E.  780,  holding  that 
religious  society  until  it  perfected  its  title  to  land,  althoucrh  in  actual 
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possession  to  land,  conld  not  maintain  action  to  remove  cloud;  Frost 
V.  Spitley,  121  U,  S.  557,  30  L.  Ed.  1012,  7  Sup.  Ct.  1132,  where  plain- 
tiff had  merely  equitable  title;  Whitehead  v.  Shattuck,  138  U.  S.  151, 
152,  156,  34  L.  Ed.  874,  875,  876,  11  Sup.  Ct.  277,  278,  Whitehead  v. 
Entwhistle,  27  Fed.  780,  Gordan  v.  Jackson,  72  Fed.  87,  88,  Taylor  v. 
Clark,  89  Fed.  8,  and  Davidson  v.  Calkins,  92  Fed.  233,  234,  235,  236, 
237,  all  refusing  to  entertain  suit  to  quiet  title  against  defendant  in 
possession;  Northern  Pac.  R.  Co.  v.  Amacker,  49  Fed.  535,  537,  1 
C.  C.  A.  345,  under  Montana  statute,  where  bill  did  not  clearly  aver 
possession  by  plaintiff;  Southern  Pac.  R.  Co.  v.  Goodrich,  67  Fed.  881, 
882,  holding  bill  demurrable  for  failure  to  allege  possession  by  plain- 
tiff, or  deny  possession  by  defendant ;  Sanders  v.  Devereux,  60  Fed.  315, 
8  C.  C.  A.  629,  refusing  to  entertain  bill  for  partition  against  one  ad- 
versely in  possession;  Blythe  v.  Hinckley,  84  Fed.  256,  where  defend- 
ant was  in  possession  when  supplemental  bill  for  possession  was  filed. 

Jurisdiction  to  remove  cloud  from  title  of  property  is  inherent  in  courts 
of  equity,  and  conditions  prescribed  upon  its  exercise  may  be  changed  or 
dispensed  with  by  legislature  without  impairing  court's  general  authority; 
and  though  alteration  of  State  court's  Jurisdiction  cannot  affect  equitable 
Jurisdiction  of  Federal  courts  while  rights  themselves  remain,  they  may 
administer  enlargement  of  equitable  rights. 

Approved  in  Southern  Pine  Co.  v.  Hall,  105  Fed.  89,  44  C.  C.  A.  363, 
reaffirming  rule ;  Denver  etc.  R.  Co.  v.  Mills,  222  Fed.  484,  138  C.  C.  A. 
77,  holding  one  in  possession  of  land  will  be  granted  injunction  to  re- 
strain trespass  where  threatened  act  tends  to  destruction  qf  inheritance ; 
Douglas  Park  Jockey  Club  v.  Grainger,  146  Fed.  419,  suit  to  enjoin 
officers  of  a  state  from  exercising  powers  conferred  by  State  statute  on 
ground  that  they  are  violating  property  rights  of  complainant  under 
Constitution  is  within  jurisdiction  of  Federal  court  without  regard  to 
citizenship;  Ames  Realty  Co.  v.  Big  Indian  Min.  Co.,  146  Fed.  173,  175, 
rights  arising  under  Mont.  Civ.  Code,  §  1891,  relating  to  water  rights, 
may  be  enforced  in  Federal  court  where  there  is  diversity  of  citizen- 
ship ;  New  York  etc.  R.  Co.  v.  City  of  New  York,  145  Fed.  662,  Federal 
court  will  give  effect  to  statute  of  New  York  giving  tenant  under  lease 
for  more  than  ten  years  right  to  maintain  action  to  remove  cloud  upon 
his  title;  Shewalter  v.  Lexington,  143  Fed.  166,  suit  contesting  validity 
of  tax  bill  for  street  improvements  does  not  involve  title  to  real  estate 
within  meaning  of  Constitution  for  purpose  of  giving  Supreme  Court 
of  State  jurisdiction  over  controversies  affecting  titles  to  real  estate; 
Illinois  Life  Ins.  Co.  v.  Newman,  141  Fed.  453,  Federal  court  of  equity 
is  without  power  to  enjoin  collection  of  tax  levied  under  State  author- 
ity on  ground  of  its  illegality;  Courtney  v.  Pradt,  135  Fed.  821,  in  the 
absence  of  statute  authorizing  suit,  against  foreign  executor,  he  cannot 
be  sued  in  State  other  than  where  appointed;  United  States  Shipbuild- 
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ing  Co.  V.  Conklin,  126  Fed.  135,  60  C.  C.  A.  680,  upholding  Federal 
court  jurisdiction,  under  N.  J.  Rev.  Stats.  1896,  p.  298,  §§65,  66,  to 
appoint  receiver  of  insolvent  corporation  at  suit  of  mortgage  bond- 
holders and  stockholders  who  have  lien  on  its  property  by  express 
contract ;  Sanders  v.  Village  of  Riverside,  118  Fed.  722^  55  C.  C.  A. 
240,  holding  filing  of  cross-bill  in  suit  to  quiet  title,  alleging  possession 
in  defendant  and  praying  that  its  own  title  be  quieted,  gives  equity 
court  jurisdiction  to  determine  question  of  title  though  plaintiff  not  in 
I)ossession;  United  States  Min.  Co.  v.  Lawson,  115  Fed.  1007,  holding 
Federal  equity  court  cannot  try  title  to  mining  claim  when  suit  brought 
by  holder  of  legal  title  unless  bill  afiBrmatively  shows  either  that  com- 
plainant is  in  possession  or  that  both  complainant  and  defendant  are 
out  of  possession ;  United  States  Life  Ins.  Co.  v.  Cable,  98  Fed.  764,  39 
C  C.  A.  264,  upholding  Federal  equity  jurisdiction  where  diversity  of 
citizenship  exists,  over  suit  to  cancel  policy,  notwithstanding  com- 
mencement of  action  on  x>olicy  in  State  court,  where  bill  alleges  fraud 
in  delivery  of  policy;  Dawson  v.  Orange,  78  Conn.  100,  61  Atl.  102, 
Pub.  Acta  1893,  p.  237,  c.  66  (Gen.  Stats.  1902,  §4053),  permitting  jury 
in  suits  to  determine  adverse  claims  to  realty,  is  valid;  dissenting 
opinion  in  Heinze  v.  Butte  etc.  Min.  Co.,  126  Fed.  25,  61  C.  C.  A.  63, 
majority  holding  to  support  partition  suit  under  Mont.  Code  Civ.  Proc, 
§  1340,  authorizing  suits  by  cotenants  in  possession  as  joint  tenants 
or  tenants  in  common,  actual  physical  possession  need  not  be  alleged; 
dissenting  opinion  in  Wahl  v.  Franz,  100  Fed.  701,  40  C.  C.  A.  638, 
majority  holding  where,  under  Arkansas  statute,  State  Circuit  Court 
has  jurisdiction  over  will  contest  only  on  appeal  from  probate  court, 
and  on  such  appeal  matter  tried  de  novo,  such  appeal  not  suit  of  civil 
nature  at  law  or  in  equity  within  Judiciary  Act  of  1888,  §§1,  2;  dis- 
senting opinion  in  Lindsay  v.  United  States  Sav.  etc.  Co.,  127  Ala.  374, 
28  South.  720,  majority  holding  before  mortgagor  can  maintain  bill  to 
redeem  from  under  mortgage,  on  ground  of  usury,  he  should  make 
tender  of  amount  ascertained  to  be  due  together  with  legal  interest; 
Chapman  v.  Brewer,  114  U.  S.  171,  29  L.  Ed.  88,  5  Sup.  Ct.  805,  uphold- 
ing suit  in  Circuit  Court  by  assignee  in  possession  to  remove  cloud; 
Ely  V.  New  Mexico  etc.  R.  R.,  129  U.  S.  292,  S2  L.  Ed.  689,  9  Sup.  Ct. 
294,  upholding  complaint  in  Arizona  territorial  court,  alleging  owner- 
ship in  fee  and  defendant's  claim  of  adverse  interest;  Amdt  v.  Griggs, 
134  U.  S.  320,  83  L.  Ed.  919,  10  Sup.  Ct.  558,  and  Morris  v.  Graham,  51 
Fed.  56,  both  upholding  service  by  publication  under  State  statute,  in 
suit  to  remove  cloud;  Gormley  v.  Clark,  134  U.  S.  348,  33  L.  Ed.  914, 
10  Sup.  Ct.  557,  entertaining  suit  under  Minor's  burnt  record  act,  to 
establish  title;  Dodge  v.  Tulleys,  144  U.  S.  457,  36  L.  Ed.  503,  12  Sup. 
Ct.  731,  allowing  attorney's  fees  in  accordance  with  Federal  court  pro- 
cedure, notwithstanding  State  law;  Bardon  v.  Land  etc.  Imp.  Co.,  157 
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U.  S.  330,  39  L.  Ed.  720,  16  Sup.  Ct.  651,  maintaining  Circuit  Court's 
jurisdiction  under  Wisconsin  statute  enlarging  ordinary  action  to  quiet 
title ;  Cowley  v.  Northern  Pac.  R.  R.  Co.,  159  U.  S.  583,  40  L.  Ed.  267. 
16  Sup.  Ct.  131,  and  Lilienthal  v.  Drucklieb,  80  Fed.  563,  both  holding 
rights  given  i)y  State  statutes  enforceable  in  Federal  courts;  Missouri 
etc.  Trust  Co.  v.  Krumscig,  172  U.  S.  361,  43  L.  Ed.  474,  19  Sup.  Ct. 
183,  administering  State  law  giving  right  to  have  usurious  contracts 
canceled;  Goldsmith  v.  Gilliland,  10  Sawy.  610,  22  Fed.  867,  Wells- 
Faigo  &  Co.  V.  Miner,  11  Saw.  286,  26  Fed.  536,  Aspen  Min.  etc.  Co.  v. 
Rucker,  28  Fed.  222,  Grether  v.  Wright,  75  Fed.  746,  23  C.  C.  A.  498, 
and  Darragh  v.  H.  Whetter  Mfg.  Co.,  78  Fed.  13,  14,  23  C.  C.  A.  609, 
holding  enlargement  of  equitable  rights  by  State  statutes  may  be  ad- 
ministered by  Federal  courts;  Clark  v.  Hammett,  27  Fed.  340,  holding 
decree  in  Circuit  Court,  quieting  title,  will  not  bar  action  in  ejectment; 
Union  Pac.  Ry.  Co.  v.  Meier,  28  Fed.  10,  overruling  demurrer  to  bill 
to  quiet  title  which  fails  to  clearly  show  who  is  in  actual  possession; 
Buford  V.  Holley,  28  Fed.  686,  administering  Alabama  right  to  dis- 
covery of  property  fraudulently  transferred  before  obtaining  judgment; 
Lanier  v.  Alison,  31  Fed.  102,  administering  Georgia  right  of  enjoining 
timber  cutting  without  proving  insolvency;  Langstraat  v.  Nelson,  40 
Fed.  783,  holding  bill  to  quiet  title  under  Iowa  statute,  by  person  in 
possession,  not  demurrable  because  showing  ejectment  action  pending; 
Smithe  v.  Henry,  41  Fed.  716,  enjoining  ejectment  on  deed  and  patent 
valid  on  face  but  in  fact  void;  Doe  v.  Waterloo  Min.  Co.,  43  Fed.  222, 
upholding  suit  in  equity  upon  claim  filed  in  land  office,  adverse  to  appli- 
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cation  for  patent ;  Land  etc.  Imp.  Co.  v.  Bardon,  46  Fed.  707,  upholding 
suit  to  bar  title  of  former  owner  and  compel  release;  De  La  Vergne 
Refrigerating  Mach.  Co.  v.  Montgomery  Brewing  Co.,  46  Fed.  830,  State 
statute  giving  complete  legal  remedy  does  not  destroy  Federal  court's 
equitable  jurisdiction  to  enforce  lien;  Weidenfeld  v.  Sugar  Run  R.  Co., 
48  Fed.  619,  assuming  jurisdiction  under  State  statute  to  determine 
existence  of  corporate  franchise,  on  application;  Single  v.  Scott  etc. 
Mfg.  Co.,  65  Fed.  666,  assuming  jurisdiction  upon  service  by  publication 
of  nonresidents,  provided  by  State  statute,  to  enforce  lien;  Gilchrist  v. 
Helena  etc.  R.  Co.,  68  Fed.  711,  enforcing  lien  against  railroad  under 
State  law  giving  same  priority,  though  no  method  provided;  Book  v. 
Justice  Min.  Co.,  68  Fed.  830,  and  Gillis  v.  Downey,  86  Fed.  488,  29 
C.  C.  A.  286,  both  assuming  jurisdiction  to  quiet  title  of  plaintiff  in 
possession  where  State  law  gave  action ;  Society  of  Shakers  v.  Watson, 
68  Fed.  737,  16  C.  C.  A.  632,  upholding  suit  on  note  in  equity  against 
trustees  of  unincorporated  religious  society;  Lone  Jack  Min.  Co.  v. 
Megginson,  82  Fed.  91,  27  C.  C.  A.  63,  holding  objection,  first  made  on 
appeal,  of  adequate  legal  remedy,  too  late;  Provident  etc.  Trust  Co.  v. 
Mills,  91  Fed.  440,  enjoining  sale  under  judgment  to  which  owner  in 
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possession  was  not  pai-ty,  where  State  law  gave  action  to  cancel  deed 
based  on  such  sale;  Hughes  v.  Hannah,  39  Fla.  374,  22  South.  616, 
upholding  provision  for  trial  of  new  rights  without  jury;  Waddingham 
V.  Robledo,  6  N.  M.  378,  28  Pac.  672,  upholding  right  to  enjoin  pos- 
session and  improvement,  where  many  claimed  under  Mexican  land 
grant;  CNeil  v.  Tyler,  3  N.  D.  63,  53  N.  W.  439,  holding  action  to 
quiet  title  by  canceling  tax  deed  is  equitable  action;  Bullion  etc.  Min.  . 
Co.  ▼.  Eureka  Hill  Min.  Co.,  5  Utah,  43,  11  Pac.  519,  upholding  cross- 
complaint  to  action  of  trespass,  asking  quieting  of  title  to  part  of 
mining  claim;  Smith  v.  Wingard,  3  Wash.  Ter.  298,  13  Pac.  719,  hold- 
ing right  to  such  suit  by  one  out  of  possession  equitable;  Robinson  v. 
Alabama  etc.  Mfg.  Co.,  51  Fed.  270,  Rich  v.  Braxton,  158  U.  S.  405, 
39  L.  Ed.  10S2,  15  Sup.  Ct.  1017,  and  Smith  v.  Reeves,  178  U.  S.  444, 
44  L.  Ed.  1144,  20  Sup.  Ct.  922,  all  arguendo. 

Qualified  in  Scott  v.  Neely,  140  U.  S.  109, 114, 115, 117,  35  L.  Ed.  360, 
361,  362,  11  Sup.  Ct,.713,  715,  716,  and  Greeley  v.  Lowe,  155  U.  S.  75, 
39  L.  Ed.  75,  15  Sup.  Ct.  28,  both  holding  equitable  remedy  given  by 
State  law,  enforceable  in  Federal  court,  only  if  right  to  jury  trial  not 
infringed. 

Distinguished  in  Hudson  v.  Wood,  119  Fed.  771,  holding  in  creditor's 
suit  in  Federal  court  by  judgment  creditor  and  another,  alleged  to  be 
his  debtor  on  mere  money  demand,  question  of  latter's  indebtedness,  if 
denied,  cannot  be  tried,  but  complainant  may  obtain  discovery;  Adone 
V.  Strahan,  97  Fed.  692,  holding  Federal  equity  court  has  no  jurisdiction 
over  suit  by  bolder  of  legal  title  out  of  possession  against  defendant 
in  possession  to  cancel  tax  deed  regular  on  face  and  which  constitutes 
cloud  on  title;  Cates  v.  Allen,  149  U.  S.  459,  37  L.  Ed.  808,  13  Su]).  Ct. 
885  (but  see  dissenting  opinion  in  149  U.  S.  463,  37  L.  Ed.  810,  13  Sup. 
Ct.  978),  denying  simple  contract  creditor's  standing  in  Federal  court 
to  vacate  fraudulent  conveyance;  Smyth  v.  Ames,  169  U.  S.  516,  42 
L.  Ed.  838,  18  Sup.  Ct.  422,  holding  Federal  court's  equity  jurisdiction 
not  affected  by  State  statute  giving  suit  at  law;  Hunton  v.  Equitable 
Life  Assur.  Society,  45  Fed.  663,  refusing  to  be  governed  by  State  stat- 
ute conferring  equity  jurisdiction  for  accounting;  Morrow  Shoe  Mfg. 
Co.  V.  New  England  Co.,  60  Fed.  342,  24  L.  R.  A.  425,  8  C.  C.  A.  652, 
where  State  law  authorized  creditor's  bill  before  exhausting  legal 
remedies. 

Adoption  by  Federal  courts  of  remedies  created  by  State  statutes. 
Note,  18  L.  B.  A.  266. 

Effect  of  legal  remedy  on  equitable  jurisdiction  to  remove  cloud. 
Note,  12  L.  R.  A.  (N.  S.)  52,  76. 

Plaintiff  suing  in  Circuit  Court  in  equity,  under  State  statute  giving 
right  of  action,  to  one  out  of  posseealon,  to  determine  adTerse  claims  and 
quiet  title,  must  show  legal  title  to  premises;  e.  g.,  by  tax  deed. 
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Approved  in  Rincon  Water  etc.  Co.  v.  Anaheim  etc.  Water  Co.,  115- 
Fed.  548,  holding  mere  posting  of  notice  by  person  desiring  to  appro- 
priate water  from  stream,  as  required  by  Cal.  Civ.  Code,  §  1415,  does 
not  of  it3cl£  constitute  appropriation,  and  until  appropriation  claimant 
cannot  sue  for  its  diversion  by  others  or  to  determine  adverse  claims; 
Guarantee  Trust  etc.  Co.  v.  Delta  &  Pineland  Co.,  104  Fed.  8,  43 
C.  C.  A.  396,  holding  plaintiff  in  Federal  court  seeking  to  quiet  title 
must  show  legal  title;  First  Baptist  Church  v.  Harper,  191  Mass.  209, 
77  N.  E.  780,  bill  to  remove  cloud  from  land  cannot  be  maintained 
unless  actual  possession  and  legal  title  are  in  plaintifE;  Allen  v.  Halli- 
day,  25  Fed.  688,  689,  reaffirming  rule ;  Goldsmith  v.  Gilliland,  10  Sawy. 
611,  22  Fed.  868,  upholding  bill  showing  tiUe  by  regular  chain  of  title; 
Jones  V.  Nixon,  102  Tenn.  101,  50  S.  W.  741,  party  asking  removal  of 
cloud  must  show  legal  title;  Stanton  t.  Catron,. 8  N.  M.  372,  45  Pac. 
889,  denying  such  action  to  creditor  with  mere  lien  of  execution  levy; 
Jackson  v.  La  Moure  Co.,  1  N.  D.  241,  46  N.  W.  450,  arguendo. 

Distinguished  in  Dick  v.  Foraker,  155  U.  S.  ^^5,  89  L.  Ed.  205,  15 
Sup.  Ct.  129,  where  tax  deed  was  fatally  irregular;  Kennedy  v.  Elliott, 
85  Fed.  835,  where  legal  title  was  uncertain,  owing  to  uncertainty  of 
State  boundary;  Livingston  v.  Hall,  73  Md.  395,  21  Atl.  50,  where  hus- 
band's suit  was  based  on  deed  from  wife,  without  valuable  considera- 
tion; Ely  V.  New  Mexico  etc.  R.  R.  Co.,  2  Ariz.  426,  19  Pac.  9,  holding 
where  complaint  in  suit  to  quiet  title  fails  to  all^e  possession  or  right 
to  possession  in  plaintiff,  it  is  subject  to  general  demurrer  unless  it 
alleges  grounds  for  equitable  relief. 

Fact  that  legal  questions  are  involved  In  equitable  gnlt  is  no  objection 
to  equitable  Jurisdiction;  e.  g.,  preUminary  determination  of  legal  title  to 
realty,  by  conveyances  or  otherwise,  necessary  to  support  equitable  relief 
against   cloud  thereon. 

Approved  in  Wehner  v.  Bauer,  160  Fed.  242,  applying  rule  in  suit  to 
enforce  pledge  by  foreclosing  lien  upon  property  held  as  security  for 
debt  incurred  by  contract;  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  520, 
holding,  under  Del.  Act  of  1891,  giving  chancellor  jwwer,  at  suit  of 
creditors,  to  appoint  receivers  for  insolvent  corporations.  Federal 
equity  court  may  appoint  receiver  at  suit  of  unsecured  creditor;  Mon- 
tana Ore  Purchasing  Co.  v.  Boston  etc.  Min.  Co.,  27  Mont.  310,  70  Pac. 
1121,  upholding  equity  jurisdiction  where  plaintiff  brings  actioh  under 
Code  Civ.  Proc,  §  1310,  against  defendant  not  in  possession ;  Spokane 
Mill  Co.  V.  Post,  50  Fed.  432,  assuming  jurisdiction  of  bill  to  enjoin 
obstruction  of  stream,  though  damages  recoverable  at  law;  Leighton  v. 
Young,  52  Fed.  443,  18  L.  R.  A.  271  3  C.  C.  A.  176,  holding  court  of 
equity  acquiring  jurisdiction,  will  enforce  statutory  rights,  though 
purely  legal. 

Right  to  jury  trial  in  action  to  quiet  title.    Note,  3  Ann.  Gas.  248. 
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I^  Kebnitfka>  fee  simple  of  realty  mi^y  be  sold  for  nnpeid  taxes,  and 
tax  deed  csonyeyg  estate  of  former  owner,  and  of  State  and  county,  and  la 
imiyerBal  evldeiice  of  all  tbin^  necessary  to  yalidlty  tbereof . 

Miscellaneous.  Cited  in  Woodside  v.  Ciceroni,  93  Fed.  4,  35  C.  C.  A. 
177,  and  Smith  v.  Adams,.  130  U.  S.  175,  32  L.  Ed.  898,  9  Sap.  Ct.  569, 
discussing  valne  of  matter  in  dispute. 

110  U.  a  27-42,  28  L.  Ed.  56,  3  Sup.  Ct  485,  OEDAB  BAPIDS  ETO.  B.  B. 
OO.  ▼.  TTBRBINQ. 

under  Iowa  railroad  aid  grants  of  1856  and  1864,  right  to  aU  odd- 
nnmbered  sections  wltbln  siz-mlle  limit,  then  undljq;»osed  of.  Tests  upon 
definite  location  of  line. 

Approved  in  Humbird  ▼.  Avery,  195  U.  S.  508,  49  L.  Ed.  299,  25  Sup. 
Ct.  123,  court  will  not  determine  in  advance  of  action  of  Land  Depart- 
ment respective  rights  of  grantees  from  Northern  Pacific  Railway 
Company  of  land  claimed  to  be  within  indemnity  limits  of  grant  of 
July  2,  1864  (13  Stats,  at  Large,  365,  c.  217) ;  Hewitt  v.  Schultz,  180 
U.  S.  151,  45  L.  Ed.  470,  21  Sup.  Ct.  313,  holding  Land  Department  not 
authorized  to  withdraw  from  settlement  lands  within  indemnity  limits 
of  grant  of  1864  to  Northern  Pacific  upon  mere  receipt  of  and  approval 
of  map  of  definite  location;  Wilbur  v.  Cedar  Rapids  etc.  Ry.  Co.,  116 
Iowa,  66,  89  N.  W.  102,  holding  letter  from  commissioner  of  general 
land  office  to  register,  stating  that  cancellation  of  homestead  entry  was 
because  of  its  conflict  with  selections  under  railroad  grant,  is  hearsay; 
St.  Paul  etc.  Ry.  Co.  v.  Sage,  71  Fed.  46,  17  C.  C.  A.  558,  and  St.  Paul 
etc.  R.  Co.  V.  Ward,  47  Minn.  44,  49  N.  W.  403,  both  holding  title  to 
place  lands  vests  only  upon  filing  of  route  map;  Wisconsin  etc.  R.  Co. 
V.  Price  Co.,  64  Wis.  592,  26  N.  W.  98,  holding  place  lands  taxable 
upon  location  of  railroad;  St.  Paul  etc.  R.  R.  Co.  v.  Winona  etc.  R.  R. 
Co.,  112  U.  S.  726,  28  If.  Ed.  874,  5  Sup.  Ct.  338,  holding  priority  of 
grant  not  location,  governs  rights  of  intersecting  railroads;  Sioux  City 
etc.  R.  R.  Co.  V.  Chicago  etc.  Ry.  Co.,  117  U.  S.  407,  29  L.  Ed.  928,  6 
Sup.  Ct.  791,  and  Sioux  City  etc.  R.  R.  Co.  v.  United  States,  159  U.  S. 
365,  40  L.  Ed.  182,  16  Sup.  Ct.  23,  both  holding  intersecting  railroads, 
under  contemporaneous  grants,  take  equal  moieties  at  place  of  crossing. 

Distinguished  in  Iowa  Falls  etc.  Ry.  Co.  v.  Beck,  67  Iowa,  428,  25 
N.  W.  689,  holding  route  map  must  be  signed  and  filed  by  State 
Governor. 

Under  Iowa  railroad  aid  grants  of  1856  and  1864,  providing  for  selec- 
tion from  broader  zone  of  lands  to  indemnify  for  odd  sections  in  six-mile 
cone,  disposed  of  before  location  of  route,  right  to  sudi  selection  and  reser- 
vation only  arises  when  map  of  complete  route  has  been  duly  filed,  and 
entziea  made  before  then  are  valid. 

Approved  in  Sjoli  v.  Dreschel,  199  U.  S.  566,  50  L.  Ed.  812,  26  Sup. 
Ct.  254,  Secretary  of  Interior  has  no  authority  to  withdraw  from  sale 
XII— 19 


no  U.  S.  42-48     NOTES  ON  U.  S.  REPORTS.  20i 

eovegry,  question  of  fairness  of  eontract  was  for  inry,  reversing  116 
Fed.  545,  holding  cont7*aet  by  attorney  for  contingent  fee,  where  it  is 
not  champertons,  and  costs  are  to  be  paid  and  are  paid  by  client,  is 
valid;  Wooster  v.  Trowbridge,  115  Fed.  727,  holding  where  trostee  of 
insolvent  corporation  who  had  instituted  suit  for  infringement  of  pat- 
ent made  contract  with  complainant  who  also  had  instituted  similar 
suit,  whereby  latter  was  to  manage  both  suits,  employ  counsel,  indem- 
nify trust  estate  against  liability  for  costs  and  net  proceeds  of  two 
suits  to  be  equally  divided,  corporate  creditors  cannot  attack  contract 
after  twenty  years'  acquiescence;  Roberts  v.  Consaul,  24  App.  D.  C. 
559,  upholding  attorney's  contract  for  fifty  per  cent  contingent  fee  for 
prosecuting  claim  against  United  States;  Dale  v.  Richards,  21  D.  C. 
323,  holding  agreement  with  attorney  to  prosecute  on  contingent  fee 
action  on  note  is  not  unlawful;  Stroemer  v.  Van  Arsdel,  74  Neb.  141, 
121  Am.  St  Rep.  718,  4  L.  R.  A.  (N.  S.)  212,  103  N.  W.  1056,  upholding 
contract  between  attorney  and  client  where  part  of  services  were  to  be 
rendered  in  procuring  legislative  act,  and  are  contingent;  Lynde  v. 
Lynde,  64  N.  J.  Eq.  750,  52  Atl.  699,  compelling  attorney  to  account  for 
moneys  collected  in  suit  for  recovery  of  alimony;  Sehultheis  v.  Nash, 
27  Wash.  257,  67  Pac.  709,  holding  guardian  may  make  contract  agree- 
ing to  pay  attorneys  one-half  of  all  estate  they  may  recover  for  ward 
in  action  brought  to  establish  right  thereto;  Bryne  v.  Kansas  eta.  R. 
Co.,  55  Fed.  47,  holding  Tennessee  champerty  statutes  not  controlled 
by  English  decisions ;  Dockery  v.  McLellan,  93  Wis.  388,  67  N.  W.  735, 
holding  contract  for  share  in  recovery  not  champertous  unless  attorney 
undertake  to  pay  part  expenses. 

Distinguished  in  Owens  v.  Wilkinson,  20  App.  D.  G.  65,  holding 
agreement  between  attorney  and  client  for  services  to  be  rendered  in 
procuring  congressional  legislation  will  not  be  enforced ;  Johnson  v.  Van 
Wyck,  4  App.  D.  C.  319,  41  L.  R.  A.  620,  holding  deed  champertous 
where  grantee  was  to  sue  and  advance  costs;  Ball  v.  Halsell,  161  U.  S. 
80,  40  L.  Ed.  624,  16  Sup.  Ct.  556,  where  money  was  collected  through 
Court  of  Claims,  under  Indian  depredation  act  of  1891. 

What  contracts  of  attorneys  are  void  as   against  public  policy. 
Note,  13  Am.  St.  R^.  299. 

Contracts  between  attorneys  and  clients.    Notes,  88  Am.  St.  R^. 
176. 

Validity  of  lobbying  contracts.    Note,  121  Am.  St.  R^.  739. 

Invalidity  of  champertous  agreement  or  one  for  compounding  a 
felony.    Note,  6  E.  R.  0.  391. 

Contract  for  fifty  per  cent  attorney's  fees,  while  su^pidonsly  large, 
will  not  be  set  aside  in  absence  of  undue  influence  and  where  services  fairly 
justify  it. 
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Approved  in  Grievance  Committee  v.  Ennis,  84  Conn.  607,  80  Atl.  771, 
upholding  attorney's  contract  for  contingent  fee  of  one-half  recovery 
for  personal  injury ;  Whinery  v.  Brown,  36  Ind.  App.  282,  75  N.  E.  607, 
eontraet  by  attorney  to  collect  claim  for  damages  for  ten  dollars,  if 
fifty  dollars  was  recovered,  and  if  more,  the  fee  should  be  in  propor- 
tion, is  valid;  F.  B.  Vandegrift  &  Co.  v.  Lanyon  Zinc  Co.,  87  Kan.  379, 
124  Pac.  536,  upholding  broker's  contract  of  fifty  per  cent  for  obtaining 
refunding  of  excess  duties;  Sears  v.  Collie,  148  Ey.  448,  146  S.  W. 
1119,  upholding  attorney's  contract  with  guardian  of  infant  for  prose- 
cuting action  to  recover  land;  Sanders  v.  Woodbury,  146  Ky.  155,  142 
S.  W.  208,  upholding  attorney's  contract  jvith  mother  of  infant  for 
services  in  recovering  for  personal  injuries  to  infant;  Bailey  v.  Garri- 
son, 68  Neb.  782,  94  N.  W.  991,  guardian  has  authority  to  bind  estate 
of  his  ward  by  reasonable  contract  for  services  to  preserve  the  estate; 
Dockery  v.  MoLellan,  93  Wis.  390,  67  N.  W.  736,  upholding  contract  as- 
signing attorney  one-third  interest  in  paving  contract. 

Distinguished  in  Thurston  v.  Bullowa,  42  App.  D.  C.  22,  holding 
attorney's  contract  for  one-third  of  claim  does  not  render  fund  paid 
over  subject  to  enforcement  of  attorney's  lien. 

110  U.  8.  47-60,  28  I..  Ed.  62,  3  Sup.  Ct  471,  OILMEB  ▼.  mOLET. 

In  action  for  personal  injuries,  by  upsetting  of  stage,  where  pleadings 
raised  questions  whether  plaintiff  was  trespasser  or  passenger,  and  he  tes- 
tifled  that  he  had  been  received  as  passenger,  cross-examination  as  to  his 
refusal  to  pay  fare  or  leave  coach  was  proper,  and  overruling  of  such  ques- 
tion was  reversible  error. 

Approved  in  Harrold  v.  Territory  of  Oklahoma,  169  Fed.  52,  17  Ann. 
Gas.  868,  94  C.  C.  A.  415,  accused  testifying  in  his  own  behalf  cannot, 
on  cross-examination  be  asked  impeaching  questions  relative  to  an  iu- 
voluntary  confession  not  treated  in  his  direct  examination;  Resnrec- 
tion  Gold  Min.  Co.  v.  Fortune  Gold  Min.  Co.,  129  Fed.  674,  64  C.  C.  A. 
180,  where  witness  for  plaintiff  has  given  part  of  conversation  on  direct 
examination,  fact  that  entire  conversation  constitutes  affirmative  de- 
fense is  no  bar  to  disclosure  on  cross-examination;  Magness  v.  State^ 
67  Ark.  604,  50  S.  W.  557,  holding  refusal  to  permit  defendant  to  im- 
peach principal  witness'  testimony,  error. 

Passengers,  who  are,  and  when  they  become  such.    Note,  61  Am. 
St.  Rep.  86. 

T.imiring  cross-examination  of  witness  to  scope  of  direct  examina- 
tion.   Note,  17  Ann.  Gas.  15,  18. 

Error  ^^ch  allLrmatlvely  appears  to  have  worked  no  injury  to  appel- 
lant win  be  disregarded;  otherwise  if  error  be  material,  so  far  as  the  record 
sliows,  though  all  of  the  evidence  be  not  contained  therein. 
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Approved  in  Pettine  v.  Territory  of  New  Mexico,  201  Fed.  492,  119 
C.  C.  A.  681,  reversing  conviction  for  mnrder  for  denial  of  new  trial  on 
ground  that  principal  witness  for  State  denied  threats  to  kill  to  which 
he  testified,  were  made  to  himj  Norfolk  &  P.  Traction  Co.  ▼.  Miller,  174 
Fed.  611,  98  C.  C.  A.  453,  reversing  judgment  in  action  by  passenger 
for  assault  by  street  railway  employee  for  erroneous  instruction  on 
punitive  damages;  Alaska-Treadwell  Gold  Min.  Co.  v.  Cheney,  162  Fed. 
600,  89  C.  C.  A.  351,  holding  admission  in  evidence  of  drawings  of  sheave- 
wheel  where  breaking  of  such  wheel  was  alleged  to  be  cause  of  death 
was  not  prejudicial  error;  Mutual  Reserve  Life  Ins.  Co.  v.  Heidel,  161 
Fed.  539,  88  C.  C.  A.  477,  reversing  judgment  in  action  on  insurance 
policy  for  erroneous  exclusion  of  evidence;  Sprinkle  v.  United  States, 
150  Fed.  59,  82  C.  C.  A.  1,  typewritten  letter  purporting  to  have  been 
dictated  by  defendant  and  signed  in  his  name  by  stencil  is  inadmissible 
against  him ;  Armour  &  Co.  v.  Russell,  144  Fed.  616,  6  L.  B.  A.  (N.  S.) 
602,  75  C.  C.  A.  416,  master's  duty  to  servant  regarding  appliances  is 
to  exercise  ordinary  care  to  provide  servant  with  reasonably  safe  place 
and  appliances;  National  Biscuit  Co.  v.  Nolan,  138  Fed.  9,  70  C.  C.  A. 
436,  error  to  permit  plaintiff  to  testify  that  she  depended  on  herself 
for  support;  Union  Pac.  R.  Co.  v.  Field,  137  Fed.  18,  69  C.  C.  A.  536, 
unsworn  statement  of  irrelevant  facts  by  counsel  in  his  statement  to 
jury  is  fatal;  Resurrection  Qt)ld  Min.  Co.  v.  Fortune  Gold  Min.  Co.,  129 
Fed.  677,  64  C.  C.  A.  180,  parol  evidence  is  incompetent  to  substitute 
in  a  conveyance  a  call  for  another  monument  in  place  of  call  for  origi- 
nal monument;  United  States  v.  Honolulu  Plantation  Co.,  122  Fed.  583, 
58  C.  C.  A.  279,  holding  erroneous  admission  of  material  evidence  be- 
fore jury  constitutes  reversible  error  unless  it  is  clearly  shown  to  be 
without  injury  to  opposing  party;  Standard  Life  &  Accident  Ins.  Co. 
v.  Sale,  121  Fed.  669,  61  L.  B.  A.  837,  57  C.  C.  A.  4i8,  applying  rule  to 
instructions  as  to  warranties  in  action  on  life  insurance  policy;  Alaska 
Commercial  Co.  v.  Dinkelspid,  121  Fed.  322,  57  C.  C.  A.  14,  holding 
])crmitting  exhibit  marked  for  identification  but  not  introduced  in  evi- 
dence to  be  included  in  papers  sent  to  jury  is  prejudicial  error;  United 
States  V.  Gentry,  119  Fed.  76,  55  C.  C.  A.  658,  applying  rule  in  action 
for  recovery  of  dan^^iges  for  conversion  of  timber;  Choctaw,  O.  &  G. 
R.  Co.  V.  Holloway,  114  Fed.  465,  52  C.  C.  A.  260,  applying  rule  to 
action  by  servant  for  injuries;  Traver  v.  Smolik,  43  App.  D,  C.  153, 
reversing  for  error  in  admitting  declaration  of  plaintiff;  Boston  etc. 
R.  R.  Co.  V.  O'Reilly,  158  U.  S.  337,  39  L.  Ed.  1008,  15  Sup.  Ct.  831, 
National  Masonic  Accident  Assn.  v.  Shryock,  73  Fed.  781,  20  C.  C.  A.  3, 
and  Union  Min.  Co.  v.  Broderick,  25  Colo.  18,  71  Am.  St.  Rep.  108,  53 
Pac.  170,  all  reaffirming  rule ;  Mexia  v.  Oliver,  148  U.  S.  673,  37  L.  Ed. 
606,  13  Sup.Ct.  758,  where  it  did  not  appear  beyond  doubt  that  error  was 
harmless ;  Vicksburg  etc.  R.  R.  Co.  v.  O'Brien,  119  U.  S.  103,  SO  L.  Ed. 
800,  7  Sup.  Ct.  120,  holding  engineer's  declaration  after  accident  as  to 
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speed  of  train  inadmissible  against  company ;  Ward  v.  Cochran,  150  U.  S. 
610, 37  L.  Ed.  1199,  14  Sup.  Ct.  234,  holding  erroneous,  judgment  on  spe- 
cial verdict,  which  fails  to  find  all  essential  facts;  McElwee  v.  Bridge- 
port Land  etc.  Co.,  64  Fed.  629, 4  C.  C.  A.  526,  holding  refusal  of  specific 
charges  harmless  where  charge  directing  verdict  was  justified;  Brown  v. 
Cranberry  Iron  etc.  Co.,  72  Fed.  102,  18  C.  C.  A.  462,  applying  rule  to 
wrongful  admission  of  evidence;  Simmons  v.  Spratt,  26  Fla.  464, 
9  L.  R.  A.  847,  8  South.  127,  reversing  judgment  where  cumulative 
testimony  on  point  in  conflict  was  improperly  rejected;  State  v.  Taylor, 
118  Mo.  162,  24  S.  W.  451,  and  Osborne  v.  Francis,  38  W.  Va.  322,  45 
Am.  St.  Bep.  869,  18  S.  E.  595,  both  holding  erroneous  ruling  prejudi- 
cial, unless  contrary  clearly  appear  from  record;  Livingston  v.  L'Engle, 
27  Fla.  517,  8  South.  732,  declining  to  reverse  judgment  for  error  shown 
by  record  to  be  harmless;  Cherokee  etc.  Coal  Co.  v.  Dickson,  55  Kan. 
70,  39  Pac.  694,  holding  inadmissible  against  principal,  admissions  of 
agent  as  to  past  transaction;  Territory  v.  Griego,  8  N.  M.  140,  42  Pac. 
83,  holding  charge  that  jury  might  recommend  mercy  with  finding  of 
murder  prejudicial,  punishment  being  death;  dissenting  opinion  in 
Northern  Pac.  R.  Co.  v.  Teeter,  63  Fed.  530,  11  C.  C.  A.  332,  majority 
holding  abstract  instruction  harmless  in  view  of  state  of  evidence;  dis- 
senting opinion  in  Aetna  Indemnity  Co.  v.  J.  R.  Crowe  etc.  Mining  Co., 
154  Fed.  665,  83  C.  C.  A.  431,  majority  upholding  judgment  in  action 
on  fidelity  bond;  dissenting  opinion  in  Chicago  House  Wrecking  Co.  v. 
Bimey,  117  Fed.  81,  64  C.  C.  A.  458,  majoritjr  upholding  chaise  on 
measure  of  damages  in  suit  for  personal  injuries;  dissenting  opinion  in 
Choctaw,  O.  &  Q.  R.  Co.  v.  Tennessee,  116  Fed.  30,  53  C.  C.  A.  497, 
majority  holding  statement  in  charge  in  action  by  servant  to  recover 
for  personal  injury,  that  plaintiff  could  not  recover  if  own  negligence 
or  want  of  attention  contributed  in  any  considerable  degree  to  his  in- 
jury, not  reversible  error  where  in  same  connection  court  correctly 
stated  what  constituted  contributory  negligence;  dissenting  opinion  in 
St.  Louis  etc.  Ry.  Co.  v.  Leamons,  82  Ark.  510,  102  S.  W.  365,  majority 
holding  in  action  for  personal  injuries  it  was  error  to  authorize  re- 
covery of  expenses  of  medical  treatment,  whei%  there  was  no  evidence 
of  their  amount;  dissenting  opinion  in  Inglehart  v.  Omaha  etc.  R.  Co., 
96  Neb.  460,  146  N.  W.  853,  majority  holding  that  error  in  leaving 
question  of  competency  of  certain  evidence  to  jury  was  not  material 
where  evidence  was  not  prejudicial  to  appellant;  dissenting  opinion  in 
United  States  v.  Price  Trading  Co.,  109  Fed.  250,  48  C.  C.  A.  331, 
arguendo. 

Distinguished  in  Stewart  v.  Brune,  179  Fed.  353,  102  C.  C.  A.  634, 
holding  it  was  prejudicial  error  to  allow  counsel  to  ask  juror  questions 
with  evident  purpose  of  conveying  intimation  that  defendant  was  in- 
sured against  claim  sued  for. 
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110  U.  S.  51-<62,  28  I..  Ed.  67,  3  Siq^.  Ot  424,  UNITED  STATES  T.  CABET. 

Bill  0/  ezcepUoiiB,  to  make  exception  available,  must  afflxmatiTely  show 
tliat  it  was  taken  at  txlal;  hence  language  implying  exception  apon  tender- 
ing bill  to  be  signed  at  sabseqnent  tenn  is  fatal  defects 

Approved  in  Mound  Coal  Co.  v.  Jeffrey  Mfg.  Co.,  233  Fed.  918,  hold- 
ing bill  of  exceptions  unavailing  unless  based  on  exception  to  record; 
Collins  V.  United  States,  219  Fed.  674,  136  C.  C.  A.  342,  holding  in 
criminal  prosecution,  though  bill  of  exceptions  may  be  drawn  and  al- 
lowed after  trial,  it  must  show  that  exceptions  were  taken  at  trial; 
Rogers  v.  United  States,  180  Fed.  61,  31  L.  B.  A.  (N.  S.)  264,  103 
G.  C.  A.  408,  holding  in  criminal  prosecution  for  smuggling,  exception 
to  instructions  taken-  after  verdict  is  unavailable ;  Montana  Min.  Co.  ▼. 
St.  Louis  Min.  etc.  Co.,  147  Fed.  908,  78  C.  C.  A.  33,  under  rule  58, 
Circuit  Court  District  of  Montana,  exceptions  taken  in  chambers  to  in- 
structions was  sufficient;  Columbus  Const.  Co.  y.  Crane  Co.,  101  Fed. 
56,  41  C.  C.  A.  189,  holding  under  rule  10  of  Circuit  Court  of  Appeals, 
Seventh  Circuit,  different  grounds  of  objection  to  charge  need  not  be 
enumerated  in^  exceptions;  Stemenberg  v.  Mailhos,  99  Fed.  46,  39 
C.  C.  A.  408,  holding  bill  of  exceptions  must  contain  sufficient  state- 
ment of  evidence  to  show  whether  or  not  instructions  were  applicable 
to  case;  Annans  v.  Sewell,  47  Or.  373,  84  Pac.  395,  under  B.  ft 
C.  Comp.,  §  169,  Oregon,  relating  to  exceptions,  an  exception  taken  after 
trial  is  too  late;  Pacific  Express  Co.  v.  Malin,  132  U.  S.  538,  S3  L.  Ed. 
452,  10  Sup.  Ct.  168,  where  exception  to  charge  to  jury  was  taken  two 
days  after  verdict;  Richmond  etc.  R.  Co.  v.  McQee,  50  Fed.  907, 
2  C.  C.  A.  81,  denying  judge's  certificate  force  of  bill  of  exceptions  after 
expiration  of  term ;  Stone  v.  United  States,  64  Fed.  677, 12  C.  C.  A.  451, 
and  McKown  v.  Powers,  86  Me.  295,  29  Atl.  1080,  both  holding  ex- 
ceptions should  be  noted  before  jury  leave  bar;  Johnson  v.  Garber,  73 
Fed.  526,  19  C.  C.  A.  556,  disregarding  practice  of  trial  court  which 
permitted  exceptions  after  trial;  Livers  v.  Ardinger,  90  Md.  36,  44  Atl. 
1042,  holding  presentation  of  bill  of  exceptions  after  general  business 
of  term  too  late;  Scaife  v.  Western  etc.  Land  Co.,  87  Fed.  310,  30 
C.  C.  A.  661,  reviewing' rules  governing  bills  of  exceptions;  People  v. 
Thiede,  11  Utah,  281,  39  Pac.  847,  holding  no  error  in  refusing  instruc- 
tions already  substantially  g^ven;  dissenting  opinion  in  Owens  v.  United 
States,  130  Fed.  286,  64  C.  C.  A.  525,  majority  holding  after  statement 
by  court  to  counsel  that  there  was  no  practice  as  to  when  exceptions  to 
instructions  in  criminal  case  should  be  taken,  exceptions  taken  day 
after  jury  retired  were  properly  taken. 

Distinguished  in  Merchants'  Exchange  Bank  v.  McQraw,  76  Fed.  936, 
22  C.  C.  A.  622,  where  during  counseVs  absence  jury  was  recalled  and 
further  instructions  given;  Hall  v.  Harris,  2  S.  D.  333,  50  N.  W.  98j 
holding  exception  taken  sufficient  under  local  statutes. 
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110  IT.  8.  52-63,  28  Ik  Ed.  67,  3  Sap.  Ot.  425,  JBMNB8S  T.  CITIZENS^ 
NATIONAIa  BANEU 

Supreme  Court  has  no  jnrffldlctlon  of  appeal  ftom  State  Sapreme  Court, 
wliere  record  shows  undisputed  item  wbich,  if  deducted  from  Judgment^ 
would  not  leave  five  thousand  dojlars. 

Approved  in  Tredonia  Gas  Co.  v.  Bailey,  72  Kan.  406,  83  Pac.  982, 
in  action  for  one  thousand  three  hundred  and  forty-nine  dollars  where 
defendant  admits  one  thousand  dollars  is  due  and  verdict  is  for  one 
thousand  ninety-four  dollars  and  sixty  «ents,  amount  in  controversy  is 
but  ninety-four  dollars  and  sixty  cents,  and  Supreme  Court  has  no 
•  jurisdiction;  Hedrick  v.  Mutual  Guarantee  Bldg.  etc.  Assn.,  51  W.  Va. 
422,  41  S.  £.  119,  holding  no  appeal  lies  where  plaintiff  in  Circuit  Court 
demands  ninety-five  dollars,  and  answer  admits  sixty-one  dollars,  and 
decree  leaves  amount  actually  in  controversy  at  forty-two  dollars; 
Wabash  etc.  Ry.  Co.  v.  Enox,  110  U.  S.  305,  28  L.  Ed.  156,  3  Sup.  Ct. 
638,  and  Decker  v.  Williams,  73  Fed.  311,  both  holding  jurisdiction 
fixed  by  amount  in  dispute  on  the  appeal ;  Bowman  v.  Chicago  etc.  Ry. 
Co.,  115  U.  S.  613,  29  L.  Ed.  603,  6  Sup.  Ct.  193,  where  it  appeared  that 
claim  was  increased  by  amendment  to  confer  jurisdiction;  (Gorman  v. 
Havird,  141  U.  S.  208,  35  L.  Ed.  718,  11  Sup.  Ct.  944,  where  it  clearly 
appeared  that  plaintiff  could  in  no  case  recover  jurisdictional  amount; 
New  England  Mtg.  etc.  Co.  v.  Gay,  145  U.  S.  128,  36  L.  Ed.  647, 12  Sup. 
Ct.  816,  holding  jurisdiction  not  given  by  amount  of  loss  contingent 
upon  probative  effect  of  judgment;  Cabot  v.  McMaster,  61  Fed.  131, 
dismissii^  case  at  trial  where  plaintiff's  testimony  shows  claim  less 
than  two  thousand  dollars. 

110  V.  &  53-M,  28  L.  Ed.  68,  3  Sup.  Ct  476,  HOFF  V.  JASFEB  COTTKTT. 

Missouri  act  of  1872,  requiring  registration  of  municipal  bonds,  does 
not  impair  obligation  of  antecedent  township  agreement  for  subscription 
to  railroad  and  issue  of  bonds;  such  law  changes  only  the  method  of  exo- 
eutioa  oX  the  bonds,  not  the  eontract  itself. 

Approved  in  dissenting  opinion  in  West  Plains  Township  v.  Sage,  69 
Fed.  954,  16  C.  C.  A.  553,  majority  holding  township  estopped  by  false 
recitals  in  bonds. 

lAisKKiri  act  of  1872,  requiring  executive  oificer  of  State  to  register 
municipal  bonds  when  satisfied  that  prerequisites  to  issuance  had  been 
complied  with,  is  not  void  as  conferring  Judicial  powers  on  executive 
deiMurtmenti. 

Approved  in  State  v.  Gordon,  251  Mo.  311,  158  S.  W.  685,  holding  it 
was  duty  of  State  auditor  to  determine  whether  on  the  facts  law  re- 
quired him  to  register  bonds. 
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110  U.  8.  57-69,  28  L.  Ed.  69,  3  Sup.  Ot  438,  SUSQUEHANNA  BOOM  CO. 
y.  WEST  BBANOH  BOOM  OO. 

State  court's  Judgment  will  not  "be  reviewed  in  Supreme  Oonrt  where 
record  fails  to  show  Federal  qneetion;  e.  g.,  where  Federal  question  is  first 
suggested  on  petition  for  rehearing. 

Approved  in  Simmerman  v.  Nebraska^  116  U.  S.  54,  29  L.  Ed.  535,  6 
Sup.  Ct.  333,  holding  Federal  question  must  appear  to  have  been  raised 
before  judgment  below ;  Clark  v.  Pennsylvania,  128  U.  S.  397,  32  L.  Ed. 
488,  9  Sup.  Ct.  113,  holding  petition  for  writ  of  error  not  part  of  rec- 
ord ;  O'Neil  v.  Vermont,  144  U.  S.  335,  36  L.  Ed.  457,  12  Sup.  Ct.  698, 
where  attention  of  court  below  was  not  clearly  directed  to  Federal 
question. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  68  L.  B.  A. 
40. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  re- 
view State  court's  decision.    Note,  63  L.  B.  A.  333. 

110  U.  &  69-^1,  28  L.  Ed.  70,  3  Sup.  Ct.  427,  HOLI.AND  ▼.  OHAMBEBS. 

Subdivision  2,  Bev.  Stats.,  §639,  was  repealed  by  Act  of  March  3, 
1875,  c.  137,  under  which  petition  for  removal  must  be  filed  in  State  court 
before  or  at  term  when  cause  could  be  first  tried;  hence  petition  after 
grant  of  new  trial  is  too  late. 

Approved  in  O'Conor  v.  Texas,  202  U.  S.  507,  50  L.  Ed.  1126,  26  Sup. 
Ct.  726,  alien  nonresident  can  no  longer  claim  privilege  under  U.  S. 
Stats.  1901,  p.  520,  subsec.  1,  removing  to  Federal  Circuit  Court  an 
action  commenced  against  him  in  State  court;  Ayers  v.  Watson,  113 
U.  S.  597,  28  L.  Ed.  1094,  5  Sup.  Ct.  642,  and  Baltimore  etc.  R.  R.  Co. 
V.  Bates,  119  U.  S.  467,  30  L.  Ed.  438,  7  Sup.  Ct.  286,  both  reaffirming 
repeal ;  Jones  v.  Foster,  61  Wis.  27,  20  N.  W.  785,  where  two  trials  had 
already  been  had;  Stix  v.  Keith,  90  Ala.  125,  7  South.  424,  arguendo. 

110  U.  S.  61-63,  28  L.  Ed.  70,  3  Sup.  Ct  440,  AlIEBIOAN  BIBI£  SO- 
OIETY  V.  FBICE. 

Bemoval  of  cause,  under  Bev.  Stats.,  §  639,  subdivision  3,  can  be  had 
only  in  cases  where  all  parties  oa  one  side  of  controversy  are  of  different 
States  from  all  on  other;  hence,  not  in  suit  to  set  aside  wlU,  where  ex- 
ecutors, representing  plaintiff's  minor  child,  are  of  same  State  with 
plaintiff. 

Approved  in  State  of  Maine  Lumber  Co.  v.  Kingfield  Co.,  218  Fed. 
905,  reaffirming  rule;  Regis  v.  United  Drug  Co.,  180  Fed.  208,  holding 
in  case  where  complainants  were  residents  of  Massachusetts  against 
New  Jersey  corporation  and  its  president,  a  resident  of  Massachusetts, 
to  restrain  infringement  of  trademark,  bill  did  not  show  separable  con- 
troversy between  complainants  and  defendant  corporation  so  as  to  au- 
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thorize  removal  to  Federal  court;  Caylor  v.  Cooper,  165  Fed.  762,  hold- 
ing in  case  where  there  were  joint  trustees,  residents  of  different  States, 
and  one  in  suit  by  other  was  made  defendant  with  other  defendants,  resi- 
dents of  his  State  Federal  court  was  without  jurisdiction;  Weldon  v. 
Fritzlen,  128  Fed.  614,  holding  suit  by  mortgagee  against  mortgagors 
and  their  creditor,  claiming  lien  on  property,  to  foreclose  mortgage,  is 
not  removable  where  plaintiff  and  mortgagors  are  citizens  of  State 
where  client  brought  and  creditor  is  citizen  of  another  State;  Camp- 
bell V.  Milliken,  119  Fed.  985,  holding  one  of  two  defendants,  both 
necessaiy  parties,  cannot  remove  for  local  prejudice  where  codefendant 
is  citizen  of  same  State  as  plaintiff;  Thouron  v.  East  Tennessee  etc. 
Ry.  Co.,  38  Fed  678,  reaffirming  rule;  Thayer  v.  Life  Assn.  of  America, 
112  U.  S.  720,  28  L.  Ed.  866,  5  Sup.  Ct.  357,  holding  trustee  of  realty, 
to  secure  payment  of  notes,  necessary  party  to  determine  jurisdiction; 
Hanrick  v.  Hanrick,  153  U.  S.  196,  38  L.  Ed.  687,  14  Sup.  Ct.  836,  under 
removal  acts  of  1887  and  1888;  Woodrum  v.  Clay,  33  Fed.  899,  under 
removal  acts  of  1875,  1877;  Anderson  v.  Bowers,  43  Fed.  322,  holding 
similarly  as  to  citizenship  of  parties  under  act  of  1888,  amending  act 
of  1887;  American  Bible  Soc.  v.  Price,  115  111.  645,  5  N.  E.  135,  holding 
minor  heir,  represented  by  trustee,  not  necessary  party. 

Distinguished  in  Holmes  V.  Southern  Ry.  Co.,  125  Fed.  302,  holding 
under  25  Stat.  434,  §  2,  one  codefendant  who  is  citizen  of  another  State 
may  remove  for  local  prejudice,  though  other  defendant  is  citizen  of 
same  State  as  plaintiff. 

Right  to  remove  cause  from  State  to  Federal  court  for  prejudice 
or  local  influence  as  dependent  upon  citizenship  of  parties. 
Note,  4  Ann.  Gas.  466. 

110  n.  8.  6a-76,  28  L.  Ed.  71,  3  Sap.  Cft.  462,  FBEUKOHUYSEK  V.  KEY. 

xmitad  States  had  right  to  treat  with  Meadeo  for  retrial  of  awards 
made  In  favor  of  its  citizens  under  convention  of  1868,  upon  gropnd  of 
suspected  fraud  of  Claimants,  claims  being  presented  through  government. 

Approved  in  La  Abra  etc.  Min.  Co.  v.  United  States,  175  U.  S.  458, 
459,  463,  44  L.  Ed.  1231,  20  Sup.  Ct.  168,  upholding  act  of  Congress  pro- 
viding for  such  retrial. 

It  was  within  President's  discretion  to  withhold  payments  made  by 
Verico  to  United  States,  upon  award  made.pnr8aant  to  convention  of  1868 
in  favor  of  claimants,  pending  investigation  of  charges  of  fraud  in  obtain- 
ing award  and  ratification  of  treaty. 

Approved  in  United  States  v.  Cooper,  9  Mackcy  (D.»C.),  129,  holdini^ 
act  of  Congress  providing  for  condemnation  of  lands  not  unlawful  for 
reason  that  values  fixed  by  commission  are  not  to  be  paid  unless  Presi- 
dent decides  same  to  be  reasonable;  Ailing  v.  United  States,  114  U.  S. 
564,  29  L.  Ed.  273,  5  Sup.  Ct.  1080,  act  of  1878  confers  on  Secretary  of 
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State  exclusive  jurisdiction  over  moneys  received  from  Mexico;  Boyn- 
ton  V.  Blaine,  139  U.  S.  321,  325,  86  L.  Ed.  188,  190,  11  Sup.  Ct.  613, 
614,  upholding  President's  discretion  in  withholding  payment  of  awards 
under  act  of  Congress. 

Miscellaneous.  Cited  in  Gardner  v.  Clarke,  9  Mackey  (D.  C),  265, 
holding  that  act  of  Congress  made  award  of  French  spoliation  claim 
distributable  among  next  of  kin  of  deceased  claimant;  Succession  of 
Townsend  v.  Sykes,  38  La.  Ann.  411,  without  application. 

110  V.  a  7e-80,  28  L.  Ed.  65,  8  Bap.  Ot  423,  80HBEIBB&  ▼.  SHABPLBSa 

Oommon-law  role  that  actions  qui  tam  <«  penal  statutes  do  not  survivo, 
being  unaltered  by  Oongress,  action  for  penalties  under  Ber.  Stats.,  §  4965, 
for  infringing  copyright,  terminates  on  defendant's  death  before  triaL 

Approved  in  Connaway,  Receiver  of  Moscow  Nat.  Bank,  178  U.  S. 
426,  44  L.  Ed.  1186,  20  Sup.  Ct.  953,  holding  administrator  of  defend- 
ant who  dies  after  filing  of  complaint,  which  by  State  constitutes  com- 
mencement of  action,  may  be  made  party  by  scire  facias,  though  de- 
fendant dies  before  service  of  summons ;   Walsh  v.   New .  York   etc. 
B.  B.  Co.,  173  Fed.  495,  holding  cause  of  action  for  injury  to  employee 
of  interstate  carrier  under  Federal  Employers'  Act  does  not  sui-vive 
death  of  person  injured ;  United  States  v.  Dunne,  173  Fed.  257,  19  Ann. 
Gas.  1145,  97  C.  C.  A.  420,  holding  death  of  defendant  after  penal  judg- 
ment against  him  abates  entire  cause  of  action  and  fine  is  not  collectible 
against -his  estate;  Walker  v.  Globe  Newspaper  Co.,  140  Fed.  308,  5 
Ann.  Gas.  274,  2  L.  B.  A.  (N.  S.)  913,  72  C.  C.  A.  77,  Rev.  Stats.,  §  4965, 
is  penal  statute;  United  States  v.  Riley,  104  Fed.  275,  holding  action 
by  United  States  to  enforce  forfeiture  of  value  of  imported  goods  be- 
cause of  fraudulent  undervaluation,  under  Customs  Administrative  Act 
of   1890,  §  9,   being  penal,   abates   on   death   of   defendant ;    Overland 
Cotton  Mill  Co.  v.  People,  32  Colo.  265,  105  Am.  St  Rep.  74,  75  Pac. 
925,  judgment  of  conviction  under  Mills'  Ann.  Stats.,  §  413,  for  employ- 
ing child  under  fourteen,  abates  on  death  of  defendant;  Gawthrbp  ▼. 
Fairmont  Coal  Co.,  74  W.  Va.  40,  81  S.  E.  561,  holding  that  as  action  on 
penalty  does  not  survive,  one  year  is  limitation  for  action  thereon; 
United  States  v.  De  Goer,  38  Fed.  83,  where  action  is  partly  remedial 
and  partly  punitive,  but  not  divisible;  dissenting  opinion  in  Wilson  v. 
Young,  58  Ark.  606,  25  S.  W.  874,  majority  upholding  action  against 
sheriff's  representatives   for  delay  in   return   of  execution;   Texas   v. 
Schuenemann,  18  Tex.  Civ.   App.  487,  46  S.  W.  261,   action  against 
liquor  dealer  and  sureties  for  penalties  for  admitting  minor  does  not 
survive;  Martin  v.  Baltimore  etc.  R.  R.  Co.,  151  U.  S.  692,  38  L.  Ed. 
818,    14    Sup.    Ct.    541,    and    Warren   v.    Furstenheim,    35    Fed.    695, 
1  L.  B.  A.  42,  both  holding  survivability  is  property  right  not  matter  of 
procedure;  Taylor  v.  Gilman,  23  Blatchf.  327,  24  Fed.  634,  and  Mc- 
Donald V.  Hearst,  95  Fed.  658,  both  upholding  defense  to  action  under 
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same^  statute^  showing  publication  was  by  agent  without  authority; 
United  States  v.  Riley,  88  Fed.  481,  holding  summons  for  forfeiture  of 
value  of  importations,  not  indorsed  with  reference  to  statute,  may  be 
set  aside. 

Distinguished  in  Melzner  v.  Northern  Pac.  Ry.  Co.,  46  Mont.  177, 
127  Pac.  14d,  holding  cause  of  action  under  statutes  of  Montana  for 
n^ligent  injuries  resulting  in  death  of  minor  survived  in  favor  of  its 
administrator;  Baltimore  etc.  R.  R.  Co.  v.  Joy,  173  U.  S.  230,  48  L.  Ed. 
677,  19  Sup.  Ct.  389,  holding  State  right  of  reviving  action  is  not  lost 
by  removal;  Head  v.  Porter,  70  Fed.  499,  holding  action  for  infringe- 
ment of  patent  survives;  Davis  v.  State,  119  Ind.  557,  22  N.  E.  10, 
action  to  recover  penalty  for  false  tax  return  survives  under  State 
statute. 

Bzecuton  and  administrators  of  deceased  Utlgant  can  continne  lltiga- 
tlom  only  if  cause  of  action  snrvlTe. 

Approved  in  Michigan  Central  R.  R.  Co.  v.  Vfeeland,  227  U.  S.  67, 
Ann.  Gas.  19140,  176,  57  L.  Ed.  420,  33  Sup.  Ct.  192,  right  of  action 
created  by  Employers'  Liability  Act  of  1908,  in  behalf  of  injured  rail- 
way employee  is  extinguished  by  his  death ;  Patton  v.  Brady,  184  U.  S. 
612,  615,  46  L.  Ed.  716,  717,  22  Sup.  Ct.  494,  495,  holding  cause  of 
action  to  recover  from  collector  of  internal  revenue  sum  alleged  to 
have  been  paid  under  protest  to  protect  property  from  unlawful  seizure 
for  illegal  taxes  survives  death  of  defendant;  United  Copper  Secur- 
ities Co.  V.  Amalgamated  Copper  Co.,  232  Fed.  577,  holding  right  of 
action  for  property  injuries  based  on  violation  of  Sherman  Act  and 
brought  under  section  7,  is  assignable;  United  States  v.  Theurer,  213 
Fed.  966,  130  C.  C.  A.  370,  holding  judgment  in  favor  of  government, 
against  owner  of  whiskey  seized,  on  delivery  bond  cannot  be  maintained 
against  heirs  of  defendant;  Walker  v.  Globe  Newspaper  Co.,  140  Fed. 
309,  5  Ann.  Oaa.  274,  2  L.  R.  A.  (N.  S.)  913,  72  C.  C.  A.  77,  rights  of 
authors  of  charts,  etc.,  under  U.  S.  Comp.  Stats.  1901,  p.  3406,  are  not 
taken  away  by  U.  S.  Comp.  Stats.  1901,  pp.  3414,  3416 ;  Y-ta-tah-wah  v. 
Rebock,  105  Fed.  265,  holding  under  Iowa  Code,  §§  3443-3446,  where 
tribal  Indian  residing  on  reservation  brought  suit  in  Federal  coui*t  for 
wrongful  arrest,  and  pending  action  he  died,  his  successors  in  interest 
under  tribal  customs  may  be  substituted  as  plaintiffs;  Webber  v.  St. 
Paul  City  R.  Co.,  97  Fed.  145,  38  C.  C.  A.  79,  holding  under  Minn.  Stats. 
1894,  §  5912,  personal  representative  of  person  killed  by  street  rail- 
road cannot  maintain  suit  for  breach  of  contract  of  safe  carriage,  where 
suit  not  brought  in  accordance  with  section  5913;  State  v.  Jessup  & 
Moore  Paper  Co.,  3  Boyce  (Del.),  124,  80  Atl.  352,  under  statute,  man- 
damus to  comx)el  corporation  to  permit  relator  to  examine  corporate 
books  survives  in  favor  of  relator's  personal  representative;  Martin  v. 
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Baltimore  etc.  R.  R.  Co.,  151  U.  S.  703,  38  L.  Ed.  322.  14  Sup.  Ct.  546, 
reaflSrining  rule;  United  States  v.  DeGoer,  38  Fed.  82,  applying  rule  to 
action  for  forfeiture  under  revenue  laws. 

Law  governing  survival  of  actions.    Note,  6  Ann.  Oas.  585. 

Nature  of  United  States  penal  statutes  cannot  be  altered  by  State 
laws;  hence  State  statute  allowing  action  on  State  penal  statutes  after  of- 
fender's deatb  does  not  affect  Federal  suits  under  Federal  laws. 

Approved  in  Fithian  v.  St.  Louis  &  S.  F.  Ry.  Co.,  188  Fed.  843,  action 
for  wrongful  death  created  by  Employers'  Liability  Act  of  1908,  cannot 
be  brought  by  next  of  kin,  but  only  by  personal  representative. 

110  U.  S.  81-97,  28   L.  Bd.    76,  3   Sup.  Ot.    507,  OLAFUK  T.  COMMON- 
WEALTH INS.  OO.         ^ 

Under  act  of.  1876,  dvil  suit  in  State  court  Is  removable  by  either 
party  where  dispute  exceeds  five  hundred  dollars  and  Is  between  citizens 
of  different  States  or  citizens  of  one  State  and  aliens^  even  where  plaintUTs 
assignor  could  not  have  sued  originally  In  Circuit  Court. 

Approved  in  Virginia-Carolina  Chemical  Co.  v.  Sundry  Ins.  Cos.,  108 
Fed.  454,  holding  action  by  Virginia  corporation  against  corporation  of 
another  State  is  removable  at  instance  of  defendant,  notwithstanding 
that  neither  plaintiff  nor  defendant  i^  resident  of  State  in  which  Fed- 
eral court  is  held;  Neal  v.  Foster,  12  Sawy.  428,  31  Fed.  56,  Bell  v. 
Noonan,  19  Fed.  227,  Glenn  v.  Walker,  27  Fed.  578,  Rosenbaum  v.  Coun- 
cil Bluffs  Ins.  Co.,  37  Fed.  725,  3  L.  R.  A.  191,  Anderson  v.  Bowers,  43 
Fed.  322,  Gregory  v.  Pike,  67  Fed.  847,  15  C.  C.  A.  33,  and  Delaware 
Co.  Commrs.  v.  Diebold  Safe  etc.  Co.,  133  U.  S.  486,  33  L.  Ed.  679,  10 
Sup.  Ct.  403,  all  following  rule;  Edwards  v.  Connecticut  etc.  Ins.  Co., 
20  Fed.  453,  Kansas  etc.  R.  Co.  v.  Interstate  Lumber  CoC,  37  Fed.  6, 
Craven  v.  Turner,  82  Me.  389,  19  Atl.  866,  and  American  Finance  Co. 
V.  Bostwick,  151  Mass.  23,  23  N.  E.  657,  all  upholding  removal,  under 
acts  of  1887  and  1888,  where  neither  party  was  resident  of  State  where 
suit  brought;  St.  Louis  etc.  Ry.  Co.  v.  McBride,  141  U.  S.  132,  86  L.  Ed. 
661,  11  Sup.  Ct.  984,  holding  appearance  and  plea  to  merits  waives  right 
to  object  to  district  sued  in ;  Fidelity  Trust  Co.  v.  Gill  Car  Co.,  25  Fed. 
740,  denying  jurisdiction  by  removal  where  State  court  had  none,  re- 
gardless of  Circuit  Court's  original  jurisdiction;  McDermott  v.  Chicago 
etc.  Ry.  Co.,  38  Fed.  532,  3  L.  R.  A.  457,  holding  removal  under  local 
prejudice  clause  of  act  of  1888  not  dependent  on  amount  involved; 
Virginia  Coupon  Cases,  25  Fed.  644,  arguendo. 

Distinguished  in  Mexican  etc.  R,  R.  Co.  v.  Davidson,  157  U.  S.  207, 
39  L.  Ed.  675,  15  Sup.  Ct.  565,  Laird  v.  Indemnity  etc.  Assur.  Co.,  44 
Fed.  712,  and  Brisenden  v.  Chamberlain,  53  Fed.  308,  all  holding  §  2, 
Act  of  1887-1888,  limits  right  of  removal  to  cases  where  Circuit  Court 
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has  original  jurisdiction;  Rosenbanm  v.  Baner,  120  U.  S.  457,  30  L.  Ed, 
746,  7  Sap.  Ct.  636,  and  Rosenbanm  v.  Board  of  Supervisors,  11  Sawy. 
621,  28  Fed.  224,  both  denying  jurisdiction  by  removal,  under  act  of 
1875,  of  3vrit  of  mandamus;  Goldey  v.  Morning  News,  156  U.  S.  523, 
39  If.  Ed.  519,  15  Sup.  Ct.  561,  holding  removal  does  not  waive  question 
of  State  court's  jurisdiction;  Central  Trust  Co.  v.  Vii^nia  etc.  Iron 
Co.,  55  Fed.  773,  denying  jurisdiction,  under  acts  of  1887  and  1888, 
where  neither  party  was  resident  of  district. 

Words  of  law  must  be  given  usual 'and  literal  meaning,  and  same  con- 
Btmctlon  be  placed  upon  similar  sections  as  uniformly  obtained  under 
earUer  statute. 

• 

Approved  in  Davis  v.  Chicago  etc.  Ry.  Co.,  46  Fed.  309,  following 
rule;  Einstein  ▼.  Sawhill,  2  App.  D.  C.  18,  as  to  meaning  of  word  ''in- 
terference." 

Where  false  representation  is  made  with  Imowledge  of  falsity,  law 
implies  Intent  to  deceive,  even  where  made  with  actual  intent  to.  deceive 
only  third  parties. 

Approved  in  Northwestern  Ins.  Co.  v.  Montgomery,  116  Ga.  809,  43 
S.  £.  81,  and  Linscott  v.  Orient  Ins.  Co.,  88  Me.  500,  51  Am.  St.  Rep. 
438,  34  Atl.  406,  both  following  rule;  National  Bank  of  Savannah  v. 
Kershaw  Oil  Mill,  202  Fed.  93,  120  C.  C.  A.  362,  where  defendants 
shipped  to  dealer  bales  of  linters,  and  at  purchaser's  request  billed 
them  as  cotton,  and  purchaser  pledged  bills  of  lading  to  bank  as  repre- 
senting cotton,  defendants  were  liable  for  loss  to  bank;  Fidelity  & 
Casualty  Co.  v.  Bank  of  Timmonsville,  139  Fed.  103,  71  C.  C.  A.  299, 
under  fidelity  bond  providing  that  any  willful  misstatement  of  a  fact 
by  employer  will  render  bond  void,  mere  belief  that  it  was  immaterial 
whether  question  was  answered  truthfully  or  not  did  not  make  answer 
immaterial;  Riley  v.  Bell,  120  Iowa,  625,  95  N.  W.  172,  holding  when 
agent  for  sale  of  land  induces  purchaser  to  buy  by  falsely  representing 
that  material  fact  is  true  of  own  knowledge  and  damages  result,  agent 
estopped  to  deny  knowledge;  Alfred  Hiller  Co.  v.  Insurance  Co.,  l25 
La.  943,  32  L.  R.  A.  (N.  S.)  453,  52  South.  106,  holding  ''padding"  of 
inventory  of  merchandise  will  work  forfeiture  of  policy  of  fire  insur- 
ance where  such  "padding"  cannot  be  explained  on  any  reasonable 
theory  of  honest  mistake. 

Distinguished  in  Willis  v.  Horticultural  Fire  Relief,  77  Or.  631,  152 
Pac.  262,  holding  unintentional  false  statements  in  the  proofs  of  loss 
will  not  preclude  recovery;  Atherton  v.  British  America  Assur.  Co.,  91 
Me.  291,  39  Atl.  1006,  holding  fraud  something  more  than  honest  mis- 
statement. 

Under  fire  poUcy,  providing  for  examination  under  oath  of  insured 
In  case  of  loss,  assignee's  insurable  interest  hein^  material  to  recovery, 
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immrer  is  entitled  to  Imow  from  Mm  circumstances  of  imrdiafle,  and  bis 
false  statements^  wUlfnlly  made,  althou^  with  intent  to  deceive  only 
third  persons  and  not  insurer,  violate  condition  of  policy  and  bar  recovery. 

Approved  in  Miller  v.  Fireman's  Fund  Ins.  Co.,  6  Cal.  App.  398,  92 
Pac.  333,  holding  whether  false  statement  in  proof  of  loss  under  fire 
policy  was  knowingly  and  intentionally  made,  and  so  avoids  policy,  is 
a  question  for  jury;  Richard  D'Aigle  Co.  v.  Western  Ins.  Co.,  136  La. 
780,  67  South.  828,  holding  although  false  statement  in  inventory  was 
not  made  with  intention  of  deceiving  insurer,  such  act  would  bar  re- 
covery; Schmidt  v.  Philadelphia  Underwriters,  109  La.  892,  33  South. 
910,  holding  where  but  small  proportion  of  property  which  plaintiff 
pretends  to  have  lost  ever  belonged  to  him,  there  is  such  fraud  as  de- 
feats right  to  recover  according  to  terms  of  policy;  Hall  v.  Western 
Underwriters'  Assn.,  106  Mo.  App.  478,  81  S.  W.  227,  under  policy  pro- 
viding any  false  swearing  shall  avoid  policy,  false  statement  by  in- 
sured that  his  loss  was  largely  in  excess  of  what  he  knew  it  to  be  he 
could  not  recover  at  all ;  Liverpool  etc.  Ins.  Co.  v.  Casgill,  44  Okl.  744, 145 
Pac.  1137,  where  notice  is  to  appear  for  examination  at  certain  time  and 
place,  and  on  that  day  representative  of  insurer  excuses  insured  from 
attendance  and  no  further  notice  is  given,  right  to  require  examination 
is  deemed  abandoned;  Willis  v.  Horticultural  Fire  Relief,  69  Or.  296, 
298,  Ann.  Osa.  1916A,  449,  137  Pac.  762,  763,  discussing  effect  of  false 
swearing  by  assured  as  to  loss;  Meyer  v.  Home  Ins.  Co.,  127  Wis.  301, 
106  N.  W.  1089,  under  terms  of  fire  policy  willful  false  swearing 
avoided  the  policy ;  Lion  Fire  Ins.  Co.  v.  Starr,  71  Tex.  737, 12  S.  W.  46, 
reaffirming  rule;  Dolloff  v.  Phoenix  Ins.  Co.,  82  Me.  271,  17  Am.  St. 
Rep.  484, 19  Atl.  397,  Hamberg  v.  St.  Paul  etc.  Ins.  Co.,.  68  Minn.  339, 71 
N.  W.  389,  and  Fleisch  v.  Insurance  C!o.  of  North  America,  58  Mo.  App. 
604,  all  holding  violation  of  such  condition  works  absolute  forfeitui'e  of 
whole  policy;  Home  Ins.  Co.  v.  Winn,  42  Neb.  334,  60  N.  W.  575,  and 
Virginia  etc.  Ins.  Co.  v.  Vaughan,  88  Va.  840,  14  S.  E.  757,  where  in- 
voices of  burned  goods  were  materially  altered;  Capital  Fire  Ins.  Co. 
V.  Beverly,  14  Ohio  C.  C.  470,  even  though  actual  loss  equaled  amount 
of  insurance ;  Fowler  v.  Phoenix*  Ins.  Co.,  35  Or.  563,  57  Pac.  423,  even 
where  insurer  is  not  thereby  misled,  to  detriment;  F.  Dohmen  Co.  v. 
Niagara  etc.  Ins.  Co.,  96  Wis.  55,  71  N.  W.  74,  holding  willful  over- 
valuation of  loss  discharges  policy;  Gettelman  v.  Commercial  etc. 
Assur.  Co.,  97  Wis.  243,  72  N.  W.  629,  where  insured  swore  he  owned 
contract  of  land  purchase  held  really  as  security. 

Distinguished  in  Tubb  v.  Liverpool  etc.  Ins.  Co.,  106  Ala.  658,  17 
South.  617,  West  Coast  Lumber  Co.  v.  State  Inv.  etc.  Co.,  98  Cal.  510, 33 
Pac.  260,  Huston  v.  State  Ins.  Co.,  100  Iowa,  405,  69  N.  W.  675,  and 
Phoenix  Ins.  Co.  v.  Summerfield,  70  Miss.  834,  13  South.  254,  all  up- 
holding instruction  that  false  swearing,  unless  willful,  did  not  avoid 
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policy;  dissenting  opinion  in  Knop  v.  National  Fire  Ins.  Co.,  107  Mich. 
328,  65  N.  W.  230,  majority  holding  policy  not  avoided  by  false  state- 
ment innocently  made. 

Effect  of  misrepresentation  in  proofs  of  loss  furnished  under  fire 
insurance  policy.    Note,  Aim.  Gas.  1916A,  455,  459,  460. 

Effect  of  false  swearing  in  proofs  of  loss  under  insurance  policy. 
Note,  32  L.  R.  A.  (N.  S.)  457,  459. 

110  V.  a  97-107,  28  L.  Ed.  83,  3  Sup.  Ot.  548,  HILTON  v.  MEI^ITT. 

AppraiBer'8  valuation  of  iiiqiorted  gooda  Is,  In  absence  of  fraud,  con- 
duMve  In  flzliig  amount  of  inq^ort  duty,  and  hence  not  reviewable  In 
action  to  recover  alleged  excess. 

Approved  in  Grubnau  v.  United  States,  176  Fed.  906,  100  C.  C.  A. 
374,  and  United  States  v.  Chas.  M.  Taylor's  Sons,  171  Fed.  156,  both 
following  rule ;  United  States  v.  Brown- Alaska  Co.,  4  Alaska,  91,  apply- 
ing rule  in  action  by  United  States  to  recover  for  undervaluation ;  Auff- 
mordt  V.  Hedden,  137  U.  S.  325,  34  L.  Ed.  679,  11  Sup.  Ct.  107,  follow- 
ing rule;  Passavant  v.  United  States,  148  U.  S.  220,  37  L.  Ed.  428,  13 
Sup.  Ct.  575,  holding  rule  not  altered  by  act  of  1890,  simplifying  rev- 
enue collection  laws ;  United  States  v.  Kenworthy,  68  Fed.  908 ,  16 
C.  C.  A.  61,  where  officials  refused  to  deduct  commissions  paid  on  pur- 
chase of  wool ;  Eamshaw  v.  United  States,  146  U.  S.  66,  36  L.  Ed.  889, 
13  Sup.  Ct.  15,  upholding  reappraisement  when  properly  conducted. 

Distinguished  in  United  States  v.  Beebe,  117  Fed.  671,  holding  in 
reducing  foreign  standard  coins  to  United  States  currency  for  assess- 
ment of  duties,  basis  in  all  cases,  is  pure  metal  value  and  not  exchange 
value;  Badger  v.  Cusimano,  130  U.  S.  43,  32  L.  Ed.  852,  9  Sup.  Ct.  433, 
as  to  appraiser's  right  to  add  unlawful  charges;  Oelbermann  v.  Merritt, 
123  U.  S.  361,  81  L,  Ed.  166,  8  Sup.  Ct.  154,  and  Muser  v.  Magone,  155 
U.  S.  247,  39  L.  Ed.  137,  15  Sup.  Ct.  80,  both  holding  qualification  of 
appraiser  open  to  question;  United  States  v.  Konworthy,  59  Fed.  571, 
denying  appraiser's  right  to  add  commission  'o  market  value  of  im- 
ports; United  States  v.  J.  AUston,  Newhall  Co.,  91  Fed.  531,  as  to  for- 
eign coin. 

Although,  under  Bevised  Statutes,  sections  2931  and  3011,  appraiser's 
valuation  of  imports  is  not  reviewable  by  Jury,  other  questions,  such  as 
classification,  are. 

Approved  in  Erhardt  v.  Schroeder,  155  U.  S.  131,  39  L.  Ed.  96,  15 
Sup.  Ct.  47,  following  rule;  United  States  v.  Earnshaw,  45  Fed.  784, 
holding  protest  and  appeal  must  support  such  right  to  review;  Badger 
V.  Cusimano,  130  U.  S.  42,  32  L.  Ed.  852,  9  Sup.  Ct.  432,  arguendo. 
XII— 20 
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Denial  of  right  of  action  to  recover  dutlee  paid  under  alleged  ezcea- 
8iTe  valuation  of  dutiable  mercliandiBe  is  not  depriving  Importer  vOf  prop- 
erty without  due  process  of  law. 

Approved  in  The  Japanese  Immigrant  Case,  189  U.  S.  98,  47  L.  Ed. 
725,  23  Sup.  Ct.  614,  holding  pauper  immigrants  who  have  effected  entry 
into  United  States  may  be  deported  at  any  time  within  one  year;  Ex 
parte  Chin  Him,  227  Fed.  134,  where  alien  is  unlawfully  in  country, 
he  cannot  procure  discharge  on  habeas  corpus  because  original  order 
of  his  arrest  was  unauthorized;  Tooe  Shee  v.  North,  170  Fed.  570,  95 
C.  C.  A.  646,  construing  act  of  1907,  relating  tq  deportation  of  alien 
prostitutes;  Light  v.  Canadian  County  Bank,  2  Okl.  550,  37  Pac.  1077, 
in  proceedings  under  Okl.  Stats.,  o.  66,  art.  IX  (Arrest  and  Bail), 
judgment  debtor  is  not  entitled  to  jury  trial  upon  motion  to  discharge 
order  of  arrest;  Ekin  v.  United  States,  142  U.  S.  660,  35  L.  Ed.  1149, 
12  Sup.  Ct.  339,  upholding  act  of  1891,  forbidding  immigration  of  cer- 
tain classes  of  aliens ;  In  re  Tom  Yum,  64  Fed.  487,  denying  finality  of 
customs  ofiicer's  decision  as  to  citizenship  of  person  entering  United 
States ;  Attorney  General  v.  Jochim,  99  Mich.  373,  41  Am.  St.  Rep.  618, 
23  L.  R.  A.  705,  58  N.  W.  615,  holding  public  oflfice  not  property;  Cald- 
well V.  Wilson,  121  N.  C.  455,  28  S.  E.  556,  upholding  Governor's  juris- 
diction to  suspend  railroad  commissioner;  Light  v.  Canadian  Co.  Bank, 
2  OW.  550,  37  Pac.  1077,  denying  right  to  jury  trial  on  motion  to  dis- 
charge order  of  arrest  in  civil  proceeding. 

110  U.  8.  108-119,  28  L.  Ed.  86,  S  Sup.  Ct.  637,  ^JSLLOQQ.  BRIDGE  00.  V. 
HAMILTON. 

Maxim,  caveat  emptor,  applies.  In  absence  ojf  fraud,  to  sales  of  personal 
property  without  express  warranty,  where  buyer  has  opportunity  to  inspect 
same  and  seller  is  neither  manufacturer  nor  grower  thereof. 

Approved  in  Sanford  &  Brooks  Co.  v.  Columbia  Dredging  Co.,  177 
Fed.  883,  101  C.  C.  A.  92,  following  rule  of  caveat  emptor  where  re- 
spondent hired  tug  and  scows;  Kell  v.  Trenchard,  142  Fed.  21,  73 
C.  C.  A.  202,  in  purchase  of  standing  lumber  where  inspection  was  ren- 
dered unavailing  by  fraud  of  seller,  caveat  emptor  does  not  apply; 
Dodge  V.  Dickson  Mfg.  Co.,  113  Fed.  222,  51  C.  C.  A.  175,  holding  where 
vendee  has  ordered  article  of  manufacturer  for  particular  purpose  and 
has  opportunity  of  inspecting  it  during  manufacture  and  relies  on  own 
judgment,  there  is  no  implied  warranty  against  latent  defects;  Gage  v. 
Carpenter,  107  Fed.  889,  47  C.  C.  A.  39,  holding  where  defendant  sold 
plaintiff  in  bulk  all  ice  stored  in  certain  icehouse,  with  understanding 
that  plaintiff  purchased  it  to  resell  in  general  course  of  ice  business  in 
city,  and  defendant  had  never  seen  it  and  so  told  plaintiff,  there  was 
no  warranty  that  ice  was  all  of  merchantable  quality;  W.  R.  Colchord 
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Machinery  Co.  v.  Loy- Wilson  Foundry  etc.  Co.,  131  Mo.  App.  547,  110 
S.  W.  632,  holding  seller  of  second-hand  machine,  who  was  not  manu- 
facturer, did  not  impliedly  warrant  its  fitness;  Hurley-Mason  Co.  v. 
Stebbins,  79  Wash.  381,  Aim.  Gas.  1916A,  948,  L.  R.  A.  1915B,  1131,  140 
Pae.  387,  holding  executory  sale  made  subject  to  inspection  makes  in- 
spection condition  precedent,  and  acceptance  without  it,  or  notice  of 
defects  or  offer  to  return,  is  waiver  of  claim  for  damages. 

Distinguished  in  Mastin  v.  Bartholomew,  41  Colo.  335,  92  Pac.  685, 
holding  that  where  it  is  alleged  and  proved  that  seller  expressly  war- 
ranted article  sold  to  be  in  thoroughly  good  condition,  it  is  error  to 
charge,  in  absence  of  fraud,  that  rule  of  caveat  emptor  applies ;  English 
V.  Spokane  Commission  Co.,  57  Fed.  455,  6  C.  C.  A.  416,  where  contract 
was  made  by  telegraph. 

Question  of  warranty  on  sale  of  personal  property  depends  on  buyer's 
right  and  need,  nnder  circumstances  of  each  case,  to  rely  on  Tender's  judg- 
ment. 

Approved  in  Bamett  v.  Hagan,  18  Idaho,  112,  108  Pac.  746,  holding 
where  seller  told  buyer  safe  was  burglar  and  fire  proof,  there  was  im- 
plied warranty  to  that  effect;  dissenting  opinion  in  Davis  Calyx  Drill 
Co.  V.  Mallory,  137  Fed.  341,  69  L.  R.  A.  973,  69  C.  C.  A.^  662,  majority 
holding  there  is  no  implied  warranty  that  article  will  be  fit  for  certain 
purpose  under  contract  to  manufacture  certain  article. 

Manufacturer  is  presumed  to  Imow  process  of  manufacture  and  latent 
defects  in  product  thereof  which  ordinary  care  would  prevent,  and  if  buyer, 
not  having  opportunity  to  inspect  or  where  inspection  is  impracticable,  has 
reason  to  and  does  rely  upon  maker's  Judgment,  law  implies  warranty  that 
article  is  reasonably  lit  for  intended  use,  same  being  known  to  maker. 

Approved  in  Kansas  City  Bolt  etc.  Co.  v.  Rodd,  220  Fed.  754,  holding 
in  case  of  purchase  of  automatic  nut-tapping  machines,  where  plaintiff 
had  no  opportunity  to  previous  inspection,  he  had  right  to  rely  upon 
seller's  judgment,  and  there  was  an  implied  warranty  of  fitness;  Gen- 
eral Fircproofing  Co.  v.  L.  Wallace  &  Son,  175  Fed.  657,  99  C.  C.  A. 
204,  holding  that  express  warranty  of  steel  in  contract  did  not  exclude 
implied  warranty  of  other  materials  and  work  in  same  contract;  Davis 
Calyx  Drill  Co.  v.  Mallory,  137  Fed.  334,  69  L.  R.  A.  973,  69  C.  C.  A. 
662,  under  written  contract  to  sell  certain  drill  there  was  no  implied 
warranty  that  drill  would  do  the  work  as  well  as  a  diamond  drill; 
Union  Selling  Co.  v.  Jones,  128  Fed.  677,  63  C.  C.  A.  224,  holding  where 
contract  for  sale  of  binder  twine  contained  words  "quality  guaranteed," 
such  words  are  not  ambiguous,  and  parol  evidence  inadmissible  to  ex- 
plain warranty;  Cleveland  Linseed  Oil  Co.  v.  A.  F.  Buchanan  &  Sons, 
120  Fed.  910,  57  C.  C.  A.  498,  holding  where  one  engaged  iu  manu- 
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facture  of  oilcloth  at  solicitation  of  defendant's  agent  purchased  oil 
of  certain  quality  which  was  satisfactory  in  use  and  later  ordered" 
more  of  same  kind  which  proved  of  inferior  quality,  there  was  implied 
warranty  that  oil  was  of  same  quality  as  previous  oil;  Gage  v.  Carpen- 
ter,.107  Fed.  889,  47  C.  C.  A.  39,  holding  where  defendant  sold  plaintiff 
in  bulk  all  ice  stored  in  certain  icehouse,  with  understanding  that  plain- 
tiff was  to  resell  it  in  general  course  of  ice  business  in  city,  and  de- 
fendant had  never  seen  ice  and  so  told  plaintiff,  there  was  no  wan'anty 
that  ice  was  all  of  merchantable  quality;  Western  Cabinet  etc.  Mfg. 
Co.  V.  Davis,  121  Ark.  381,  181  S.  W.  277,  whether  on  sale  of  soda 
fountain  to  be  manufactured  there  was  warranty  of  fitness  for  purpose 
for  which  intended,  held  to  be  question  for  jury;  S.  F.  Bowser  &  Co.  v. 
Kilgore,  100  Ark.  21,  139  S.  W.  543,  applying  rule  in  case  of  sale  of 
gas-tank  where  buyer  had  no  chance  to  inspect  it;  Bunch  v.  Weil,  72 
Ark.  347,  65  L.  B.  A.  80,  80  S.  W.  583,  applying  rule  when  retailer 
bought  flour  and  it  turned  out  inferior;  John  A.  Roebling's  Sons  Co. 
V.  Southern  Power  Co.,  142  Ga.  482,  L.  R.  A.  1915B,  900,  83  S.  E.  146, 
applying  rule  in  case  of  purchase  of  wire  for  transmission  of  electric 
power;  Hawley  Down  Draft  Furnace  Co.  v.  E.  Van  Winkle  Gin  etie. 
Works,  4  Ga.  App.  88,  60  S.  E.  1010,  holding  where  machine  purchased 
was  specifically  designated  in  contract  and  delivered,  only  implication 
was  it  would  perform  work  described  machine  was  made  to  do;  Crank- 
shaw  v.  Schweizer  Mfg.  Co.,  1  Ga.  App.  379,  58  S.  E.  222,  229,  holding 
where  order  to  manufacturer  is  for  specific  article  of  known  and  recog- 
nized kind,  and  description,  and  such  article  is  supplied,  only  implied 
warranty  is  that  it  will  conform  to  description  and  be  of  good  work- 
manship and  material;  Nixa  Canning  Co.  v.  Lehmann-Higginson  Grocer 
Co.,  70  Kan.  666,  70  L.  R.  A.  658,  79  Pac.  142,  one  who  puts  up  apples 
in  cans  impliedly  warrants  that  they  are  free  from  latent  defects; 
Doyle  v.  Fuerst  &  Kraemer,  129  La.  844,  Ann.  Gas.  1913B,  1110,  40 
L.  R.  A.  (N.  S.)  480,  56  South.  908,  holding  vendor  of  articles  of  food 
for  consumption  by  purchaser  warrants  their  wholesomeness ;  George  v. 
Shreveport  Cotton  Oil  Co.,  114  La.  505,  38  South.  434,  manufacturer 
who  sells  his  product  is  properly  held  presumptively  to  knowledge  of 
qualities  of  thing  he  sells;  Underfeed  Stoker  Co.  v.  Farmers*  etc. 
Supply  Co.,  98  Neb.  3^0,  152  N.  W.  742,  applying  rule  to  mechanical 
stokers  which  filled  building  with  smoke  and  soot;  Leidigh  v.  Otoe 
County,  95  Neb.  692,  146  N.  W.  959,  applying  rule  in  case  of  purchase 
of  computing  scales  which  did  not  weigh  correctly;  Rollins  Engine  Co. 
v.  Forge  Co.,  73  N.  H.  99,  59  Atl.  386,  manufacturer  of  piston  rod  for 
an  engine  is  liable  for  ordinary  care  in  selecting  material  but  not  for 
defects  in  steel  if  not  discoverable  by  such  care;  Berg  v.  Rapid  Motor 
Vehicle  Co.,  78  N.  J.  L.  727,  75  Atl.  934,  applying  rule  to  automobile 
purchased  for  use  as  sight-seeing  bus;  Rhind  v.  Freedley,  74  N.  J.  L. 
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139,  64  Atl.  964,  applying  rule  where  sculptor  ordered  marble  by 
sample  from  quarry;  Heath  Dry  Gas  Co.  v.  Hurd,  193  N.  Y.  259,  25 
L.  R.  A.  (N.  S.)  160,  86  N.  E.  192,  holding  there  was  no  express  war- 
ranty  of  quality  in  contract  to  construct  carbureters  in  careful,  work- 
manlike and  skillfull  manner;  McClure  y.  Central  Trust  Co.,  165  N.  Y. 
122,  58  N.  E.  781,  holding  that  on  sale  of  stock  to  agent  of  undisclosed 
principal,  defendant  bound  to  deliver  stock  free  from  lien;  Compto- 
graph  Co.  v.  Citizens'  Bank,  32  N.  D.  69,  155  N.  W.  682,  applying  rule 
to  adding  machine  which  was  unfit  for  work,  owing  to  latent  defects; 
Hooven  &  Allison  Co.  v.  Wirtz,  15  N.  D.  482,  483,  107  N.  W.  1080, 
holding  where  twine  purchased  was  not  accessible  to  examination 
by  purchaser,  although  contract  excluded  oral  warranties  of  quality, 
purchaser  was  not  excluded  from  relying  on  warranty  given  by 
code  section;  Standard  Sewing  Mach.  Co.  v.  New  State  Shirt  etc. 
Co.,  42  Okl.  560,  141  Pac.  1114,  holding  in  absence  of  contract  that 
would  n^ative  it,  there  is  implied  warranty  in  sale  of  sewing- 
machine  that  it  will  perform  ordinary  work  of  sewing;  Fay  Fruit 
Co.  V.  Talerico,  26  Tex.  Civ.  347,  63  S.  W.  657,  holding  when 
oranges  sold  subject  to  inspection  and  plaintiif  examined  and  accepted 
them  and  later  repudiated  sale  because  they  were  not  merchantable, 
error  to  refuse  to  submit  to  jury  question  whether  defendant  had  so 
packed  oranges  that  plaintiff  was  induced  to  make  only  partial  exam- 
ination ;  Walrus  Mfg.  Co.  v.  McMehen,  39  Okl.  672,  51  L.  R.  A.  (N.  S.) 
1111,  136  Pae.  774,  arguendo.  Carleton  v.  Lombard,  Ayres  &  Co.,  149 
N.  Y.  145,  43  N.  E.  424,  and  Bierman  v.  City  Mills  Co.,  151  N.  Y.  490, 
56  Am.  St.  Bep.  639,  37  L.  R.  A.  801,  802,  45  N.  E.  858,  both  reafilirm- 
ing  rule ;  Nashua  etc.  Co.  v.  Brush,  91  Fed.  214,  33  C.  C.  A.  456,  holding 
executory  contract  for  manufacture  and  delivery  implies  warranty  of 
fitness  for  intended  use ;  Tennessee  River  Compress  Co.  v.  Leeds,  97 
Tenn.  576,  37  S.  W.  390,  even  though  defects  could  not  be  discovered 
by  proper  tests;  Dushane  v.  Benedict,  120  U.  S.  636,  30  L.  Ed.  811,  7 
Sup.  Ct.  697,  where  evidence  showed  infected  rags  sold  were  gathered 
in  infected  district;  Pullman's  Palace  Car  Co.  v.  Metropolitan  St.  Ry. 
Co.,  157  U.  S.  108,  39  L.  Ed.  638, 15  Sup.  Ct.  507,  deducting  cost  of  re- 
placing useless  brakes  from  price  of  cars  accepted  after  inspection; 
English  V.  Spokane  Commission  Co.,  57  Fed.  454,  6  C.  C.  A.  416,  imply- 
ing warranty  of  merchantable  quality  of  "good  potatoes''  ordered  by 
wire;  Dayton  v.  Hooglund,  39  Ohio  St.  682,  vendor  recommending  small 
purchase  of  iron  as  sample,  impliedly  warrants  subsequent  sale  to  be  of 
equal  quality;  Bentley  v.  State,  73  Wis.  436,  41  N.  W.  345,  implying 
warranty  by  State  where  capitol  was  constructed  in  accordance  with 
defective  plans  of  State  architect;  MacKnight  Flintic  Stone  Co.  ▼• 
Mayor  etc.  of  New  York,  160  N.  Y.  84,  54  N.  E.  664,  holding  contrao- 
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tor's  guaranty  does  not  extend  to  specifications  over  which  he  has  no 
control. 

Distinguished  in  Davis  Calyx  Drill  Co.  v.  Mallory,  137  Fed.  336,  69 
L.  R.  A.  973,  69  C.  C.  A.  662,  implied  warranty  that  article  will  be  fit 
for  particular  purpose  will  be  inferred  from  contract  to  furnish  it  for 
that  specific  purpose;  Leavitt  v.  Piberloid  Co.,  196  Mass.  450,  463,  15 
L.  R.  A.  (N.  S.)  855,  82  N.  E.  686,  688,  holding  where  goods  sold  by 
manufacturer  are  such  as  are  liable  to  take  .fire  when  subjected  to  cer- 
tain heat,  there  is  no  warrant  against  inflammability;  Stanford  v.  Na- 
tional Drill  &  Mfg.  Co.,  28  Okl.  443,  114  Pac.  735,  holding  where  agent 
of  manufacturer  assured  purchaser  that  well-driller  would  bore  to  cer- 
tain depth,  but  written  contract  was  silent  on  this  point,  there  was  no 
such  warranty  upon  it ;  Logeman  Bros.  Co.  v.  R.  J.  Preuss  Co.,  131  Wis. 
129,  111  N.  W.  67,  holding  rule  of  implied  warranty  did  not  arise  where 
purchaser  of  machine  was  a  manufacturer  and  inspected  it  before  pur- 
chase; Grand  Ave.  Hotel  Co.  v.  Wharton,  79  Fed.  45,  24  C.  C.  A.  441, 
where  contract  was  for  definite  make  of  boiler,  which  could  not  be 
operated  with  Missouri  River  water;  Carleton  v.  Jenks,  80  Fed.  941, 
26  C.  C.  A.  265,  where  defect  in  materials  was  observable;  Waite  v. 
Borne,  123  N.  Y.  605,  25  N.  E.  1055,  arguendo. 

Limited  in  Seitz  v.  Brewers'  Refrigerating  Mach.  Co.,  141  U.  S.  519, 
35  L.  Ed.  841,  12  Sup.  Ct.  48,  where  buyer  orders  definite  article,  though 
stating  purpose  of  use. 

Warranties  of  quality  implied  in  sales.  Note,  102  Am.  St.  Rep. 
616. 

Implied  warranty  of  fitness  of  property  bought  for  special  pur-' 
pose.    Note,  22  L.  R.  A.  187,  190,  191,  193,  194. 

Implied  warranty  of  fitness  of  article  purchased  from  manufac- 
turer or  producer  for  particular  use.  Note,  15  L.  R.  A.  (N.  S.) 
856. 

Implied  warranty  of  Qtness  for  purpose  for  which  goods  are  sold. 
Note,  23  E.  R.  0.  492,  493. 

Where  bridge  company  sublet  contract  after  partial  construction  of 
bridge,  subcontractor  making  due  allowance  for  false  work  erected  to 
facilitate  construction,  and  latent  defect  existed  in  such  work,  known  to 
original  contractor,  subcontractor  was  entitled  to  damage  resulting  from 
consequent  loss  and  delay,  as  on  implied  warranty. 

Approved  in  The  Nimrod,  141  Fed.  216,  acceptance  of  boiler  for  tug 
does  not  exclude  implied  warranty  of  fitness  with  respect  to  defects  dis- 
coverable only  by  use;  Huetter  v.  Warehouse  &  Realty  Co.,  81  Wash. 
337,  L.  R.  A.  19150,  671,  142  Pac.  677,  holding  plaintiffs  entitled  to  re- 
cover full  value  of  work  done  in  attempting  to  fulfill  contract  which 
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was  Impossible  of  complete  performance  by  reason  of  defective  plans 
furnished  by  defendant. 

110  V.  8.  119-130,  28  li.  Ed.  90,  3  Sup.  Ct.  517,  AIJ.BK  ▼.  WITHBOW. 

T7nexecuted  promise  of  donation  of  realty  to  one  related  to  promisor 
neitber  by  blood  nor  marxlage  is  without  legal  value. 

Approved  in  Skeen  v.  Marriott,  22  Utah,  91,  61  Pac.  300,  applying 
rule  in  case  of  trust. 

Distinguished  in  Hennigs  v.  Paschke,  9  N.  D.  496,  84  N.  W.  352,  hold- 
ing deed  of  realty  is  sufficient  when  it  designates  grantee  from  rest  of 
world.  ^ 

In  0omo  Staters,  grantor  of  realty  may  authorize  another,  by  parol, 
to  write  grantee's  name  in  executed  and  acknowledged  deed,  but  to  operate 
as  conveyance  blank  must  be  filled  in  by  person  authorized  upon  or  before 
d^very  to  grantee;  hence  delivery  to  unnamed  grantee  does  not  pass 
title. 

Approved  in  United  States  v.  Payette  Lnmber  &  Mfg.  Co.,  198  Fed. 
893,  holding  jxiwer  of  attorney  to  convey  land  executed  in  blank  is 
wholly  inoperative  until  name  of  donee  is  inserted  by  someone  having 
authority  from  donor ;  Bardin'  v.  Grace,  167  Ala.  455,  456,  Ann.  Gas. 
1912A,  537,  52  #buth.  '426,  holding  where  one  is  authorized  by  grantor 
to  fill  in  designated  grantee  and  so  fills  it,  deed  is  valid,  but  it  is  void 
if  name  of  another  is  filled  in ;  McGrew  v.  Lamb,  60  Colo.  463,  154  Pac. 
91,  holding  deed  delivered  in  blanks  as  to  grantee  conveys  no  title; 
Peugh  V.  Mitchell,  3  App.  D.  C.  324,  holding  if  deed  be  fraudulently 
altered  after  delivery  it  is  void ;  Carr  v.  McColgan,  100  Md.  477,  60  Atl. 
608,  mortgagor  who  accepts  benefits  of  loan  is  estopped  from  excepting 
to  sale  on  ground  that  blanks  in  the  mortgage  were  filled  in  after  exe- 
cution by  scrivener  under  parol  authority;  Reed  v.  Reed,  98  Miss.  354, 
Ann.  Gas.  1913A,  1194,  53  South.  6^1,  holding  where  name  of  grantee  is 
not  in  granting  clause  of  tax  deed,  and  there  is  nothing  in  deed*^indicat- 
ing  who  is  grantee,  deed  is  void;  Telschow  v.  Quiggle,  74  Or.  110,  145 
Pac.  13,  holding  where  deed  with  blank  for  grantee  is  fraudulently 
taken  from  grantor's  house,  and  blank  filled  up,  no  title  passes  and  no 
title  passes  to  bona  fide  purchaser;  McClung  v.  Steen,  32  Fed.  376,  and 
Cribben  v.  Deal,  21  Or.  215,  28  Am.  St.  Rep.  749,  27  Pac.  1047,  both  up- 
holding deeds  filled  in  before  delivery;  Lafferty  v.  Lafferty,  42  W.  Va. 
789,  26  S.  E.  264,  upholding  such  authorization. 

Validity  of  deed  to  blank  grantee.    Note,  Ann.  Gas.  1912A,  538, 
539. 

Ttnst  of  personalty  may  be  established  by  parol  evidence  only  where 
dear  and  convincing,  and  where  grantor's  declaration  is  made  before  or  at 
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time  of  conveyance  and  in  mich  connection  tberewitb  ae  to  Josttfy  con- 
dnsion  that  it  was  made  in  ezecntion  of  purpose  declared. 

Approved  in  Blake  v.  Old  Colony  Life  Ins.  Co.,  209  Fed.  314,  126 
C  C.  A.  235;  holding  where  foreign  life  insurance  deposited  securities, 
in  absence  of  agreement  that  it  was  to  create  trust  in  favor  of  domestic 
policy-holders,  company  is  entitled  to  redelivery  of  them;  Trubey  v. 
Pease,  240  111.  521,  16  Ann.  Oafl.  870,  88  N.  E.  1007,  applying  rule  in 
case  of  personal  property  of  estate  of  deceased  person  in  possession 
of  one  claiming  it  as  gift;  Brown  v.  Brown's  Admrs.,  129  Ky.  141,  110 
S.  W.  832,  holding  that  in  action  to  enforce  parol  trust,  allegations  of 
petition  were  insufficient  to  establish  more  than  intention  at  future 
time  to  set  apart  money  to  p^itioner;  Mitchell  v.  Bilderback,  159  Mich. 
490,  124  N.  W.  560,  refusing  to  enforce  against  estate  of  mortgagee 
promise  made  by  him  during  period  of  redemption  that  he  would 
divide  proceeds  of  sale  of  property;  Northrip  y.  Burge,  255  Mo.  655, 
164  S.  W.  587,  evidence  held  insufficient  to  show  that  trust  deed  cover- 
ing house  was  intended  also  to  cover  money  and  securities  hidden 
therein;  Pitts  v.  Weakley,  155  Mo.  137,  55  S.  W.  1063,  holding' trust 
cannot  be  established  by  evidence  of  statements  by  donee's  husband  in 
her  presence  of  his  understanding  of  the  purpose  of  the  gift;  Dewey 
V.  Fleischer,  129  Wis.  593,  109  N.  W.  525,  oral  statements  of  holder  of 
life  policy  that  it  was  to  secure  debt  and  that  remainder  would  go  to 
widow  held  insufficient  to  impress  same  with  trust;  Casualty  Ins.  Co.'s 
Case,  82  Md.  562,  38  L.  B.  A.  112,  34  Atl.  780,  holding  voluntary  deposit 
of  casualty  company  with  State  treasurer,  trust  fund  for  policy- 
holders ;  Hamilton  v.  Hall's  Estate,  111  Mich.  295,  69  N.  W.  485,  hold- 
ing evidence  of  interest  payments  and  indefinite  promise  of  principal 
do  not  establish  charge  on  devise. 

Creation  of  trust  in  personalty  by  parol.    Note,  51  L.  B.  A.  (N.  S.) 
1210,  1211. 

BeaHy  owned  by  partnership  and  purchased  with  its  funds  is,  for 
purpose  of  settling  its  debts  and  distributing  its  effects,  treated  in  equity 
as  personalty. 

Approved  in  Western  Securities  Co.  v.  Atlee,  168  Iowa,  666,  151 
N.  W.  62,  surviving  partner  has  authority  to  sell  firm  realty  only  to 
wind  up  partnership  affairs;  Riddle  v.  Whitehill,  135  U.  S.  635,  34 
L.  Ed.  288,  10  Sup.  Ct.  928,  statute  of  limitations  does  not  run  in  favor 
of  partner  holding  title  to  realty  pending  partnership;  A.  &  W. 
Sprague  Mfg.  Co.  v.  Hoyt,  29  Fed.  426,  holding  corporation  formed  out 
of  partnership  takes  assets  as  personalty;  Bright  v.  Land  etc.  Imp. 
Co.,  42  Fed.  482,  upholding  surviving  partner's  power  to  sell  realty  pur- 
chased under  attachment  for  partnership  debt;  HoUaday  v.  Land  etc. 
Imp.  Co.,  57  Fed.  785,  6  C.  C.  A.  560,  upholding  settlement  between 
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executor  and  surviving  partner  in  absence  of  fraud;  First  Nat.  Bank 
T.  Cody,  9  Ga.  155,  19  S.  E.  841,  holding  surviving  partner's  deed  of 
partnership  realty  conveys  equitable  title;  Van  Aken  v.  Clark,  82  Iowa, 
264,  48  N.  W.  75,  holding  partnership  realty  does  not  vest  in  heirs  of 
deceased  partner;  Eruschke  v.  Stefan,  83  Wis.  385,  53  N.  W.  683,  where 
one  partner  holds  legal  title  to  partnership  realty,  action  to  compel 
division  without  dissolution  does  not  lie. 

Distinguished  in  Hughes  ▼.  Allen,  66  Vt.  97,  28  Atl.  883,  under  part- 
nership agreement  providing  otherwise. 

When  realty  considered  firm  property.    Note,  27  L.  B.  A.  452,  478. 

Position  of  surviving  partners  in  firm  realty.    Note,  28  L.  R.  A. 
131. 

Eights   and  position  of  third  parties  in   firm  realty.    Note,  88 
L.  B.  A.  173. 

Agreement  for  sharing  profits  as  constituting  a  partnership.    Note, 
19  £:  B.  0.  406. 

110  U.  8.  131-146,  28  It.  Ed.  96,  4  Sup.  Ot  88,  BUSSEY  ▼.  EZCELSIOB 
MFO.  CO. 

Claim  2  of  Naticni  and  Little  cook-stoye  patent,  Ko.  142,934,  Is  for 
mere  aggregation  of  parts,  not  patentable  combination,  no  patentable  rela- 
tion ezlflting  betweeen  portable  reservoir  with  flue  in  rear  side  and  exist- 
ence of  portability  of  base-pan  beneath. 

Approved  in  E.  E.  Johnson  Co.  v.  Qrinnell  Washing  Mach.  Co.,  231 
Fed.  995,  holding  Phillips  patent  for  gearing  device  for  washing- 
machines  and  wringers,  void  as  merely  aggregation  of  old  elements; 
Brown  v.  Puget  Sound  Reduction  Co.,  110  Fed.  388,  holding  Brown 
patent  No.  471,264,  for  ore  wasting  furnace,  not  infringed  hy  Holthoff- 
Wether  furnace  constructed  under  patents  Nos.  659,647  and  640,058; 
Thompson  v.  Boisselier,  114  U.  S.  12,  29  L.  Ed.  80,  5  Sup.  Ct.  1048,  hold- 
ing invention  or  discovery  necessary,  as  well  as  newness  and  useful- 
ness ;  Florsheim  v.  Schilling,  137  U.  S.  77,  34  L.-  Ed.  579,  11  Sup.  Ct. 
25,  holding  comhination,  without  new  result,  not  invention;  Antisdel  v. 
Chicago  Hotel  Cabinet  Co.,  89  Fed.  312,  32  C.  C.  A.  216,  holding  doc- 
trine of  aggregation  applies  both  to  machines  and  articles  manu- 
factured ;  Hendy  v.  Miners'  etc.  Works,  127  U.  S.  375,  82  L.  Ed.  209, 
8  Sup.  Ct.  1278,  holding  void  Cusenbary  and  Mars  patent  on  ore-stamp 
feeder,  as  mere  aggregation;  Collins  Co.  v.  Coes,  21  Fed.  39,  holding 
reissue  of  Jordan  and  Smith  patent  for  improved  wrench  not  patent- 
able combination;  Johnson  Co.  v.  Pacific  RoUing-Mills  Co.,  47  Fed.  592, 
holding  Johnson  patent  for  street-car  rail  unpatentable  combination; 
Schwarzwaelder  v.  Detroit,  77  Fed.  892,  holding  Chichester  patent  for 
folding-chair  mere  aggregation;  Pomace  Holder  Co.  v.  Ferguson,  119 
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U.  S.  338,  30  L.  Ed.  408,  7  Sup.  Gt.  384,  holding  Clark  patent  for  cheese- 
formers  for  ciderrpresses  void  of  invention;  American  Road  Machine 
Co.  V.  Pennock  &  Sharp  Co.,  45  Fed.  255,  holding  Taft  patent  for  road- 
making  machine  void  of  invention;  Haughey  v.  Lee,  48  Fed.  384,  hold- 
ing patent  No.  379,644,  for  interfering  device  for  horse's  leg,  void  of 
invention ;  Sampson  v.  Donaldson,  69  Fed.  624, 16  C.  C.  A.  342,  holding 
Wright  patent  for  valve-reseating  tools  void  of  invention;  Leonard  v. 
Lovell,  29  Fed.  314,  holding  Leonard  refrigerator  patent  void  of 
novelty;  Bowers  v.  Von  Schmidt,  63  Fed.  583,  upholding  Bowers  pat- 
ent for  dredging-machine  whose  combination  produces  new  result; 
Stirrat  v.  Excelsior  Mfg.  Co.,  61  Fed.  984,  10  C.  C.  A.  216,  arguendo. 

Claim  3  of  Nation  and  Little's  cook-stove  patent^  Ko.  142,934^  Is  for 
mere  aggregation  of  parts,  no  patentable  relation  existing  between  damper 
for  middle  flue  of  three-flue  stove  and  existence  of  portability  of  base-pan 
or  warming  closet. 

Approved  in  Gas  Machinery  Co.  v.  United  Gas  Improvement  Co.,  228 
Fed.  689,  holding  void  Rusby  patent  No.  857,  for  water  gas  apparatus. 

110  IT.  S.  146-151,  28  L.  Ed.  100,  8  8up.  Ct.  645,  UNITED  STATES  r. 
LAWTOK. 

Where  United  States  bids  In  land  sold  for  direct  tax,  under  acts  of  1862 
and  1863,  at  amount  exceeding  tax  and  costs,  owner  may  recover  differ-^ 
ence,  no  matter  what  disposition  has  been  made  of  lands  or  purchase 
money. 

Approved  in  Van  Brocklin  v.  Tennessee,  117  U.  S.  179,  29  L.  Ed.  855, 
6  Sup.  Ct.  685,  holding  land  bid  in  by  United  States,  exempt  from  State 
tax. 

110  U.  B.  151-166,  28  I..  Ed.  101,  8  Sup.  Ct.  586,  HABT  ▼.  SANSOM. 

Grantee,  under  deed  with  general  warranty  covenant,  may  maintain 
action  to  recover  realty  from  grantor's  hdrs  who  are  estopped  by  such 
covenant. 

Cited  in  Remer  v.  Mackay,  35  Fed.  88,  arguendo. 

Default  Judgment  in  combined  action  in  nature  of  ejectment  and 
suit  to  remove  cloud,  awarding  possession  of  lands  to  plalntlif  and  a-wnnning 
certain  deeds,  does  not  bar  real  action  by  nonresident  defendant  upon 
warranty  deed  ftom  plalntliTs  ancestor,  where  petition  neither  mentioned 
such  deed  nor  alleged  possession  by  such  defendant^  but  merely 'a  ''pre- 
tended claim  of  title"  by  him,  execution  being  awarded  for  costs,  but  not 
writ  of  poBseesion. 

Approved  in  Viele  v.  Van  Steenberg,  31  Fed.  253,  holding  injunction 
against  asserting  title  can  be  supported  only  by  personal  service ;  Amdt 
V.  Griggs,  134  U.  S.  328,  33  L.  Ed.  922,  10  Sup.  Ct.  561,  ai^endo. 
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Equity  Jurisdlctioii  is  in  personam,  not  in  rem,  and  depends  on  control 
of  parties,  not  locality  of  lands  in  litigation,  and  decree  removing  cloud, 
in  absence  of  statute,  operates  in  personam  only  by  restraining  defendant 
from  asserting  daim,  or  directing  him  te^  deliver  up  deed  or  execute 
release. 

Approved  in  Texas  Co.  v.  Central  Fuel  Oil  Co.,  194  Fed.  8,  114 
C.  C.  A.  21,  holding  suit  to  enforce  specific  performance  of  contract  to 
deliver  oil  is  personal  and  transitory,  and  can  be  maintained  in  any 
court  having  jurisdiction  of  person  of  defendants;  Lamkin  v.  Lovell, 
176  Ala.  342,  58  South.  260,  holding  Alabama  court  acquiring  jurisdic- 
tion of  parties  can  cancel  mortgage  executed  there  on  land  in  Missis- 
sippi; Hook  V.  Hoffman,  16  Ariz.  544, 147  Pac.  724,  holding  that  in  action 
to  determine  ownership  of  stock  of  domestic  corporation,  parties  may 
be  bound  by  constructive  service;  Griffith  v.  Stewart,  31  App.  D.  C.  36, 
holding  suit  for  specific  performance  of  contract  made  in  Maryland 
concerning  land  there  is  properly  brought  in  District  of  Columbia,  if 
defendant  resides  there  and  personal  service,  can  be  had  upon  him 
there;  Baetnis  Portable  Steam  Heater  Co.  v.  Simmonds,  2  App.  D.  C. 
295,  holding  in  suit  to  cancel  assignment  of  patent,  rights  involved  are 
strictly  in  personam  and  personal  service  is  necessary;  Bevans  v.  Mur- 
ray, 251  111.  626,  96  N.  E.  554,  applying  rule  in  action  to  set  aside  deeds 
where  some  of  land  was  in  another  State;  Kinder  v.  Scharff,  125  La. 
599,  51  South.  656,  holding  that  while  court  has  no  power  to  render 
decree  annulling  title  to  land  in  Texas,  still  it  may  order  defendant  to 
surrender  or  reconvey;  Niles  v.  Lee,  169  Mich.  484,  135  N.  W.  277, 
holding  decree  of  sister  State  restraining  party  from  interfering 
with  property  in  Michigan  is  valid  as  decree  in  personam  and  will 
be  respected  by  courts  of  Michigan;  Amparo  Mining  Co.  v.  Fidel- 
ity Trust  Co.,  74  N.  J.  Eq.  204,  71  Atl.  608,  holding  action  in 
personam  for  recovery  of  corporate  stock,  situs  of  which  is  in 
State,  may  be  brought  in  chancery  court;  Stang  v.  Redden,  28  Fed. 
12,  holding  constructive  service  will  not  support  action  by  owner  of 
bare  legal  estate,  after  foreclosure  decree,  to  quiet  title;  Bennett  v. 
Fenton,  41  Fed.  285,  286,  289,  10  L.  B.  A.  502,  504,  upholding  judgment 
determining  adverse,  interest  in  realty  of  nonresident  served  by  publica- 
tion; Lackett  v.  Rumbaugh,  45  Fed.  30,  31,  holding  service,  under  State 
statute,  by  publication  in  attachment,  void  as  against  nonresident; 
Central  Trust  Co.  v.  Chattanooga  etc.  R.  Co.,  68  Fed.  688,  garnishment 
suit  cannot  be  maintained  without  personal  service  on  principal  defend- 
ant; Brooks  v.  Dun,  51  Fed.  146,  holding  service  of  nonresident  part- 
nership's resident  agent,  invalid  in  action  of  damages;  Municipal  Inv. 
Co.  V.  Gardiner,  62  Fed.  956,  holding  diverse  citizenship,  not  situs  of 
realty,  determines  jurisdiction  to  quiet  title;  Aetna  Life  Ins.  Co.  v. 
Lyon  Co.,  95  Fed.  332»  holding  personal  judgment  not  binding  on  non- 
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residents  served  by  publication  or  outside  State;  National  Bank  v. 
Furtick,  2  Marv.  (Del.)  52,  69  Am.  St.  Rep.  103,  44  L.  R.  A.  118,  42  Atl. 
481,  refusing  garnishment  of  debt  due  from  foreign  corporation  for 
want  of  jurisdiction  over  res ;  Hayes  v.  O'Brien,  149  111.  410,  23  L.  R.  A. 
657,  37  N.  E.  74,  compelling  specific  performance  of  contract  concerning 
realty,  outside  jurisdiction,  by  personal  decree;  Worthington  v.  Lee,  61 
Md.  642,  holding  decree  for  specific  performance  of  contract  for  lease 
must  be  supported  by.  personal  service  or  appearance ;  Amsbaugh  v.  Ex- 
change Bank,  33  Kan.  105,  5  Pac.  388,  holding  service  by  copy  on  wife 
at  defendant's  last  residence  within  State  invalid;  State  v.  Nathans,  49 
S.  C.  225,  27  S.  E.  61,  denying  contempt  in  disregard  of  injunction 
based  .on  constructive  service  out  of  State;  York  v.  State,  73  Ter.  654, 
11  S.  W.  870,  holding  service  outside  State  will  not  support  personal 
judgment  against  nonresident;  Frame  v.  Thormann,  102  Wis.  670,  79 
N.  W.  43,  holding  Louisiana  administratorship  not  binding  outside 
State,  as  to  estate  outside;  Bardwell  v.  Collins,  44  Minn.  104,  20  Ajn. 
St.  Rep.  553,  9  L.  R.  A.  154,  46~N.  W.  318,  holding  void  statute  provide 
ing  for  service  by  publication  of  residents  in  foreclosure  action;  Gude 
V.  Dakota  etc.  Ins.  Co.,  7  S.  D.  651,  58  Ajn.  St.  Rep.  865,  65  N.  W.  29, 
arguendo. 

Distinguished  in  Philadelphia  Co.  v.  Dickinson,  33  App.  D.  C.  349, 
cloud  on  title  to  submerged  land,  created  by  act  of  Congress  establish- 
ing harbor  lines,  cannot  be  removed  by  suit  against  Secretary  of  War; 
Amdt  V.  Griggs,  134  U.  S.  320,  322,  326,  88  L.  Ed.  919,  920,  921,  10  Sup. 
Ct.  558,  559,  561,  and  Lynch  v.  Murphy,  161  U.  S.  251,  252,  40  L.  Ed. 
689,  16  Sup.  Ct.  525,  both  denying  application  of  rule,  where  State  stat- 
ute provides  for  constructive  service  of  nonresidents  in  actions  to  de- 
termine title;  Morris  v.  Graham,  51  Fed.  56,  Jones  v.  Fletcher,  42  Ark. 
446,  and  McLaughlin  v.  McCrory,  55  Ark.  443,  444,  29  Ajn.  St.  Rep.  67, 
18  S.  W.  763;  upholding  adjudication  of  real  title  on  service  of  non- 
resident by  publication  under  State  statute;  United  States  v.  Southern 
Pac.  R.  Co.,  63  Fed.  485,  upholding  suit  by  United  States  to  quiet  title 
on  constructive  service  of  nonresident;  Palmer  v.  McCormic,  28  Fed. 
543,  holding  foreclosure  decree  not  in  personam;  Martin  v.  Pond,  30 
Fed.  17,  holding  suit  to  foreclose  mortgage  proceeding  in  rem;  Loaiza 
V.  Superior  Court,  85  Cal.  28,  20  Am.  St.  Rep.  206,  9  L.  R.  A.  380,  24 
Pac.  710,  upholding  jurisdiction  in  rem,  upon  service  of  nonresidents  by 
publication,  to  annul  fraudulent  contract;  Spencer  v.  Houghton,  68  Cal. 
87,  8  Pac.  682,  upholding  constructive  service  under  statute,  on  guard- 
ian who  leaves  State,  in  suit  for  accounting;  Beebe  v.  Doster,  36  Kan. 
677,  14  Pac.  155,  holding  deed  holder's  absence  from  State  will  not 
extend  limitation  of  action  against  him;  dissenting  opinion  in  McCann 
V.  Randall,  147  Mass.  99,  17  N.  E.  88,  majority  assuming  jurisdiction  to 
subject  draft,  in  possession  of  nonresident  payee's  a^ent,  to  creditor's 
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elaim;  dissenting  opinion  in  Elsasser  v.  Haines,  62  N.  J.  L.  29,  18  Ail. 
1102y  majority  upholding  foreign  judgment  founded  on  confession  of 
judgment. 

Disapproved  in  York  County  Sav.  Bank  v.  Abbot,  131  Fed.  984,  suit 
by  lessee  against  nonresident  lessor  to  enforce  rights  under  lease  may 
have  to  enforce  lien  on  real  property  and  with  jurisdiction  of  Circuit 
Court  under  U.  S.  Comp.  Stats.  1901,  p.  613. 

Ju^ment  quieting  title.    Note,  1  Am.  St.  Beip.  264,  266,  266. 

Conclusiveness  of  judgment  and  collateral  attack.    Note,  94  Am» 
Dec.  769. 

SCate  courts  may  fod  bound  to  give  effect  to  Judgment  founded  on 
eonstmctlve  service^  under  local  statutes,  but  no  court  deriving  authority 
ftom  another  government,  such  as  the  Federal  court,  recognizes  coilstructlTO 
iorvice  as  giving  Jurisdiction  of  person,  or  Judgment  based  thereon,  as  a 
bar. 

Approved  in  Cella  Commission  Co.  v.  Bohlinger,  147  Fed.  422,  8 
L  R.  A.  (N.  S.)  637,  78  C.  C.  A.  467,  Act  Ark.  Feb.  26,  1901,  Kirby's 
Dig.,  §  836,  authorizing  personal  judgment  against  foreign  corporation 
after  service  on  auditor,  is  unconstitutional;  Metropolitan  Rubber  Co. 
V.  Place,  147  Fed.  96,  77  C.  C.  A.  262,  decree  in  suit  for  dissolution  of 
corporation  barring  all  claims  which  were  not  presented  does  not  con- 
clude nonresident  of  State  unless  he  was  personally  served  or  appeared ; 
Title  etc.  Restoration  Co.  v.  Kerrigan,  160  Cal.  310,  119  Am.  St.  Bep. 
199,  8  L.  E.  A:  (N.  S.)  682,  88  Pac.  360,  upholding  act  providing  for 
quieting  and  establishing  title  to  real  estate  in  case  of  destruction  of 
public  records  by  fire,  flood  or  earthquake;  Kerns  v.  McAulay,  8  Idaho, 
665,  69  Pac.  640,  where  summons  was  published  against  nonresident, 
judgment  was  only  valid  as  to  property  attached;  Bryant  v.  Shute's 
Exr.;  147  Ky.  273,  144  S.  W.  31,  holding  one  leaving  Kentucky  and  re- 
siding in  Massachusetts  for  eight  years  established  residence  in  latter 
State  so  as  to  support  judgment  on  substituted  service  under  statute  of 
Massachusetts,  when  attempted  to  be  enforced  in  Kentucky;  Silver 
Camp  Mining  Co.  v.  Dickert,  31  Mont.  497,  78  Pac.  970,  under  Mont. 
Code  Civ.  Proc,  §  638,  service  of  summons  by  publication  on  nonresi- 
dent will  not  sustain  judgment  in  personam;  Amparo  Mining  Co.  v. 
Fidelity  Trust  Co.,  75  N.  J.  Eq.  560,  561,  73  Atl.  261,  holding  court  of 
chancery  has  jurisdiction  of  suit  to  establish  trust  in  shares  of  stock  in 
New  Jersey  corporation,  although  trustee  resides  out  of  State;  Hill  v. 
Henry,  66  N.  J.  Eq.  166,  57  Atl.  666,  §  10  of  N.  J.  Chancery  Act  (Revi- 
sion  1902;  P.  L.,  p.  514),  providing  for  publication  against  heirs,  does 
not  apply  to  suit  to  determine  adverse  claims  to  realty;  Cona  v.  Henry 
Hudson  Co.,  86  N.  J.  L.  168,  90  Atl.  1033,  holding  partition,  including 
sale  in  lieu  thereof,  of  lands  in  New  Jersey,  is  subject  to  the  laws  of 
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that  State,  and  notice  by  publication  clothes  court  with  power  of  parti- 
;  tion,  or  sale  in  lieu  thereof;  Cooper  v.  Newell,  173  U.  S.  567,  43  L.  Ed. 
c    808,  19  Sup.  Ct.  510,  holding  question  of  State  court's  jurisdiction  open 
^    to  inquiry  by  Federal  court  in  same  State;  Henning  V.  Planters'  Ins. 
Co.,  28  Fed.  443,  refusing  to  recognize  foreign* judgment  against  corpo- 
ration, not  showing  it  did  business  within  State ;  Lackett  v.  Rumbaugh, 
45  Fed.  31,  holding  constructive  service  under  State  statute  will  not 
support  attachment;  Venable  v.  Dutch,  37  Kan.  519,  1  Am.  St.  Bep. 
264,  15  Pac.  522,  holding  judgment  based  on  service  by  publication, 
conclusive  in  real  action  afterward  brought  by  nonresident;  Bleidom 
V.  Pilot  Mountain  etc.  Co.,  89  Tenn.  177,  15  S.  W.  739,  holding  com- 
pliance with  local  statute  must  clearly  appear;  Milburn  v.  Smith,  33 
S.  W.  911  (see  11  Tex.  Civ.  App.  681),  assuming  jurisdiction  to  sell 
land  under  attachment. 

State  may  provide  for  cancellation  of  deed  to  land  therein  by  trustee 
appointed  by  courts  where  holder  of  deed  is  nonreiddent,  or  refuses  to  con- 
vey, but  mere  force  of  decree  does  not  annul  deed  or  establish  tiUe. 

Approved  in  Fall  v.  Eastin,  215  U.  S.  10,  23  L.  R.  A.  (N.  S.)  924,  54 
L.  Ed.  70,  30  Sup.  Ct.  3,  deed  to  land  situated  in  Nebraska,  made  by 
commissioner  under  decree  of  court  of  another  State  in  divorce  suit  in 
which  land  was  set  apart  to  wife  as  her  separate  property,  need  not  be 
recognized  in  Nebraska;  Hollander  v.  Central  Metal  etc.  Co.,  109  Md. 
148,  23  L.  R.  A.  (N.  S.)  1135,  71  Atl.  443,  in  suit  to  enforce  contract 
to  convey,  based  upon  service  by  publication,  court  may  appoint  trustee 
to  convey  title  of  nonresident;  Burton-Lingo  Co.  v.  Patton,  15  N.  M. 
310,  27  L.  R.  A.  (N.  S.)  420,  107  Pac.  681,  holding  Texas  court  could 
not  adjudicate  and  transfer  mechanic's  lien  upon  property  in  New 
Mexico ;  Holt  v.  Guerguin,  106  Tex.  189,  50  L.  R.  A.  (N.  S.)  1136,  163 
S.  W.  12,  holding  courts  of  forum  are  without  jurisdiction  to  set  aside 
deed  of  deceased  person  to  land  located  in  foreign  country;  Tennant's 
Heirs  v.  Fretts,  67  W.  Va.  576,  578,  140  Am.  St.  Rep.  979,  29  L.  R.  A. 
(N.  S.)  625,  68  S.  E.  390,  upholding  service  by  publication  upon  non- 
resident to  remove  cloud  upon  title  to  Ifind  within  jurisdiction  of  court 
in  equity,  by  decree  only  in  rem;  Carpenter  v.  Strange,  141  U.  S.  106, 
35  L.  Ed.  647,  11  Sup.  Ct.  966,  denying  force  of  New  York  decree  to 
annul  deed  of  Tennessee  realty;  Porter  Land  etc.  Co.  v.  Baskin,  43 
Fed.  328,  upholding  suit  against  nonresident  to  establish  trust  in 
realty;  Dillon  v.  Heller,  39  Kan.  604,  18  Pac.  696,  holding  State  may 
authorize  court  to  accomplish  same  result  by  judgment  alone;  Corson 
V.  Shoemaker,  55  Minn.  399,  57  N.  W.  139,  upholding  service  by  publi- 
cation, to  reform  deed's  description  under  State  statute;  Robinson  v. 
Kind,  23  Nev.  341,  47  Pac.  978,  upholding  local  statute  making  cancella- 
tion of  deed  proceeding  in  rem. 
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Decree  of  State  court  removing  dond  on  title  is  ineffectual  against 
one  who  is  neither  citizen  nor  resident  when  actual  service  is  not  effected 
within  its  Jurisdiction;  e.  g.,  upon  constructive  service  by  puhlication. 

Approved  in  Ralya  Market  Co.  v.  Armour  &  Go.,  102  Fed.  532,  hold- 
ing service  on  agent  of  partnership  in  action  brought  against  partner- 
ship as  such,  under  State  statute,  does  not  give  jurisdiction  over  non- 
resident partner;  Cabanne  v.  Graf,  87  Minn.  513,  94  Am.  St.  Rep.  725, 
92  N.  W.  462,  holding  provisioA  of  Laws  1901,  c.  278,  as  to  service  of 
summons  in  personal  action  against  citizen  of  another  State  who 
carries  on  business  in  this  State,  on  agent  in  chaise  of  business  with- 
out seizure  of  property  by  court  process,  is  void ;  Kemper-Thomas 
Paper  Co.  v.  Shyer,  108  Tenn.  463,  67  S.  W.  860,  holding  personal  judg- 
ment for  money  against  nonserved,  nonappearing  nonresident,  in  pro- 
ceeding by  attachment,  subjecting  attached  property  and  awarding  exe- 
cution for  unsatisfied  balance  and  costs,  is  void;  Pitts  v.  Clay,  27  Fed. 
637,  following  rule ;  Dull  v.  Blackman,  169  U.  S.  248,  42  L.  Ed.  734,  18 
Sup.  Ct.  335,  where  decree  in  question  established  title,  cancelled  deed, 
and  enjoined  litigation;  Clark  v.  Hammett,  27  Fed.  340,  applying  rule 
to  suit  to  quiet  title;  Blackman  v.  Wright,  96  Iowa,  552,  65  N.  W.  846, 
holding  void  similar  decree  setting  aside  deed. 

Distinguished  in  Roller  v.  Holly,  176  U.  S.  403,  405,  44  L.  Ed.  522, 
523,  20  Sup.  Ct.  411,  holding  Tex.  Code,  art.  1230,  providing  for  institu- 
tion of  suits  against  nonresidents,  is  applicable  to  suit  to  enforce  equi- 
table lien  on  land  for  purchase  money;  Sohege  v.  Singer  Mfg.  Co.,  73 
N.  J.  E3q.  577,  68  Atl.  68,  court  having  enjoined  transfer  of  shares  in 
domestic  corporation  held  by  foreign  residents  may  bring  in  latter  by 
substituted  service;  Knudson  v.  Litchfield,  87  Iowa,  120,  54  N.  W.  201, 
holding  notice  by  publication,  in  action  against  nonresident,  to  quiet 
title,  due  process  of  law;  Utley  v.  Fee,  33  Kan.  687,  688,  7  Pac.  558, 
where  defendant  was  resident,  though  served  by  publication;  Dillon  v. 
Heller,  39  Kan.  601,  18  Pac.  694,  holding  service  by  publication  will 
support  action  to  quiet  title  against  nonresident;  Robinson  v.  Kind, 
23  Nev.  340,  47  Pac.  977,  holding  action  to  cancel  deed,  proceeding  in 
rem,  under  local  statute;  Murphy  v.  Wallace,  3  Tex.  App.  Civ.  512, 
upholding  garnishment  suit  on  service  of  nonresident  by  publication; 
Beebe  v.  Doster,  36  Kan.  671,  675,  14  Pac.  152,  154,  arguendo. 

Jurisdiction  of  the  courts  of  one  State  or  country  over  citizens  of 
another.    Note,  6  Am.  St.  Rep.  182. 

Proceedings  against  unknown  owners.    Note,  87  Am.  St.  Rep.  364. 

Jurisdiction  to  set  aside  fraudulent  conveyance  of  realty  situate 
in  another  State.    Note,  5  Ann.  Gas.  533. 
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Validity  of  personal  judgments  on  constmotive  serviM.  Note,  16 
L.  B.  A.  232. 

Service  of  process  constituting  due  process  of  law.  Note,  60 
L.  R.  A.  581. 

Equity  jurisdiction  over  suits  affecting  realty  outside  State.  Note, 
69  L.  R.  A.  682. 

Whether  jurisdiction  of  suit  for  8|)ecific  performance  of  land  con- 
tract within  territorial  jurisdiction  may  rest  upon  constructive 
service  upon  nonresident.    Note,  23  L.  R.  A.  (N.  S.)  1137. 

Whether  jurisdiction  of  suit  to  quiet  title  or  remove  cloud  on  title 
of  land  within  territorial  jurisdiction  may  rest  upon  constructive 
service  of  nonresident.    Note,  29  L.  R.  A.  (K.  S.)  626,  627,  629. 

110  n.  8.  156-162,  28  L.  Bd.  108,  3  Sup.  Ot.  590,  XXNITED  STATES  VO 
DODQE  CO.  COBCMB8. 

Wagon  bridge  acxoss  Platte  River  Is  a  work  of  internal  Improvement 
witMn  Nebraska  act  of  1869,  aathorlalng  tax  levy  to  pay  bonds  issued 
tberef  or  regardless  of  limitation  of  taxation  established  by  act  of  1866. 

Approved  in  Blair  v.  Cuming  Co.,  Ill  U.  S.  370,  28  L.  Ed.  460,  4  Sup. 
Ct.  453,  holding  improvement  of  water-power  to  operate  public  grist- 
mill internal  improvement  within  said  act. 

Distinguished  in  Kimball  v.  Board  of  Commrs.,  21  Fed.  148,  arguendo. 

Public  purposes  for  which  money  may  be  appropriated  or  raised  by 
taxation.    Note,  14  L.  R.  A.  478. 

110  tr.  S.  162-173,  28  li.  Ed.  105,  8  Sap.  Ot  555,  BISSELL  ▼.  SPBING  VAI»- 
I£Y  TOWNSHIP. 

T7nder  Kansas  railroad  aid  law  of  1870,  county  clerk's  signatare  la 
essential  to  yalidity  of  bonds^  tbouitb  he  has  no  discretion  to  withhold 


Approved  in  State  v.  Hawes,  112  Ind.  328, 14  N.  E.  89,  holding  bonds 
fraudulently  issued,  void  in  hands  of  bona  fide  purchaser. 

In  suit  on  township  bonds,  demurrer  to  answer  denying  connty  clerk's 
signature  to  bonds,  admits  nonexecution  thereof. 

Approved  in  Gilmer  v.  Billings,  56  Fed.  781,  arguendo. 

Distinguished  in  Bissell  v.  Township  of  Spring  Valley,  28  Fed.  54, 
sustaining  demurrer  to  answer  charging  forgery  of  bond  where  com- 
plaint allies  due  issue  and  registration. 

Bonds  tnyaUd  for  want  of  county  clerk's  signature  are  not  township^ 
bonds,  and  hence  recitals  therein  do  not  estop  township. 

Approved  in  Color  v.  Cleburne,  131  U.  S.  174,  33  L.  Ed.  150,  9  Sup. 
Ct.  724,  where  bonds  were  signed  by  ex-mayor. 
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XTnder  Kansas  bond  regiatratloii  act  of  1872,  proTldlng  for  presenta- 
tion  of  bonds  to  State  Miditor,  and  notice  by  bim  to  municipal  ofllceii 
iasolng  same,  registration  Is  not  complete  without  notice,  and  auditor's 
oertilicate  of  registration  does  not  estop  townsblp  to  dispute  bond's 
validity. 

Distingnished  in  Comanche  Co.  v.  Lewis,  133  U.  S.  206,  33  L.  Ed.  608, 
10  Sup.  Ct.  289,  holding  Kansas  auditor's  certificate  as  to  bonds  issued 
since  act  of  1872,  estops  municipality. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  61  Am» 
St.  Rep.  852. 

Mxmicipal  bonds' and  defenses  thereto.    Note,  98  Am.  Dec.  678. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    NotOi 
L.  R.  A.  1915A,  977,  979. 

UO  tr.  S.  174^177,  28  li.  Ed.  109,  8  Sop.  Ot  570,  BEDFIEIJ>  ▼.  TSTAIiY- 
FEBA  ntOK  CO. 

Where^  on  agreed  verdict,  subject  to  court's  opinion  upon  case  to  be 
made^  with  liberty  to  turn  same  into  bill  of  exceptions,  case  made  set  forth 
evidence,  but  was  neither  agreed  statement  of  fact,  Qiedal  verdict,  nox 
finding  by  courts  and  contained  no  exceptions,  it  could  not  support  assign- 
iiHWit  of  error. 

Approved  in  Duncan  v.  Atchison  etc.  R.  Co.,  72  Fed.  812,  19  C.  C.  A. 
202,  papers  in  transcript,  and  certified  by  clerk,  are  not  part  of  record, 
unless  in  bill  of  exceptions. 

Where,  after  agreed  verdict  ton  plaintiff,  subject  to  court's  opinion 
on  case  to  be  made,  twenty-nine  years  elapsed  before  hearing,  delay  is 
Attributable  to  plaintiff,  and  interest  is  not  allowable  until  after  Judg- 
uuuil  rendered. 

Approved  in  Herold  v.  Shanley,  146  Fed.  24,  76  C.  C.  A.  478,  where 
iBtemal  revenue  tax  on  legacies  was  illegally  exacted,  interest  was  prop- 
erly allowed  in  suit  to  recover  tax;  The  Eliza  Lines,  132  Fed.  244,  65 
C.  C.  A.  538,  interest  on  adjustment  of  conflicting  claims  in  admiralty 
is  in  discretion  of  court;  Burrough  v.  Abel,  105  Fed.  366,  refusing  in- 
terest where  there  was  thirty  years'  delay  in  commencement  of  action 
for  repayment  of  illegally  exacted  revenue  taxes,  except  from  time  of 
eommencement  of  suit;  Jones  v.  Haines,  79  N.  J.  Eq.  113,  80  Aft.  944, 
refusing  to  allow  interest  on  share  of  trust  estate  where  beneficiary  had 
n^lected  for  oi^er  twenty-eight  years  to  bring  action;  Culmer  v.  Caine, 
22  Utah,  231,  61  Pac.  1011,  holding  where  interest  is  recoverable  by  way 
of  damages  laches  of  parties  may  be  considered  in  award;  United 
States  v.  Sanborn,  135  U.  S.  281,  34  L.  Ed.  116,  10  Sup.  Ct.  815,  where 
United  States  sought  to  recover  money  after  long  delay;  Redfleld  v. 
XII— 21 
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Bartels,  139  U.  S.  698,  701,  702,  85  L.  Ed.  812,  818,  11  Snp.  Ct.  685,  686, 
where  plaintiff  was  guilty  of  somerwhat  similar  hiches  in  prosecuting 
claim ;  Bartels  V.  Redfield,  23  Blatchf .  487,  27  Fed.  287,  where  importer 
was  guilty  of  laches  in  prosecuting  recovery  of  wrongful  duties;  Com- 
missioners of  the  Sinking  Fund  v.  Buckner,  48  Fed.  540,  refusing  in- 
terest on  illegal  taxes,  paid  without  protest;  Kansas  City  etc.  B.  B.  Co. 
V.  Berry,  55  Kan.  193,  40  Pac.  289,  disallowing  interest  on  verdict  till 
judgment  was  entered  on  Supreme  Court's  mandate. 

Distinguished  in  United  States  v.  United  States  Fidelity  etc.  Co.,  236 
U.  S.  528,  59  L.  Ed.  704,  35  Sup.  Ct.  298,  holding  delay  of  government 
in  pressing  its  claim  against  contractor  who  has  accepted  partial  pay- 
ments, knowing  he  was  not  entitled  thereto,  does  not  amount  to  waiver 
of  interest;  Klock  Produce  Co.  v.  Hartson,  212  Fed.  759,  holding  in 
action  to  recover  taxes  and  penalties  paid  under  protest,  interest  will 
he  allowed  on  judgment;  In  re  Howard,  207  Fed.  409,  holding  in  bank- 
ruptcy proceeding,  on  application  to  determine  claims  to  proceeds  of 
sale  of  mortgaged  premises,  whole  principal  sum  was  to  bear  interest; 
National  Home  for  Disabled  Volunteer  Soldiers  v.  Parrish,  194  Fed. 
943,  114  C.  C.  A.  576,  allowing  interest  against  National  Home  for  Dis- 
abled Volunteer  Soldiers  in  suit  where  damages  were  sought  for  its 
default  under  building  contract;  United  States  v.  Mexican  Interna- 
tional R.  Co.,  154  Fed.  520,  holding  even  though  interest  was  not 
claimed  in  petition,  it  should  be  allowed ;  -  Bartels  v.  Redfield,  23 
Blatchf.  487,  27  Fed.  288,  where  delay  was  not  attributable  to  plaintiff; 
Nashua  etc.  R.  Corp.  v.  Boston  etc.  R.  Corp.,  61  Fed.  248,  9  C.  C.  A. 
468,  allowing  interest  from  filing  of  bill  after  appellate  court's  decision 
leaving  question  open. 

Unexplained  delay  of  twenty-nine  years  in  bringing  case  to  hearing, 
after  agreed  verdict  for  plaintiif,  subject  to  court's  opinion,  would  Justify 
dismissal  by  court  on  its  own  motion. 

Approved  in  Christ  v.  Schell,  31  Fed.  550,  upholding  power  of  court 
to  set  aside  incomplete  verdict  at  any  subsequent  term. 

Interest,  where  expressly  reserved  or  implied  from  nature  of  promise, 
is  recoverable  as  of  right,  but  where  given  as  damages,  e.  g.,  for  exces- 
sive customs  duties  paid  under  protest,  right  thiBreto  may  be  lost  by  laches. 

Approved  in  New  Dunderberg  Min.  Co.  v.  Old,  97  Fed.  153,  38 
C.  C.  A.  89,  holding  in  action  for  conversion  of  ore  interest  is  recover- 
able on  royalties  received  by  defendant  from  converted  ore;  Kimball 
v.  Williams,  36  App.  D.  C.  46,  Ann.  Oaa.  1912B,  1881,  holding  where 
interest  is  specified  to  be  paid  as  part  of  consideration,  payment  and 
acceptance  of  principal  does  not  constitute  presumption  of  waiver  of 
interest;  Marmion  v.  McClellan,  11    App.  D.  C.  494,  holding  interest 
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payable  only  from  time  defendant  was  called  upon  by  decree  of  court 
to  account  for  and  pay  over  money;  First  Nat.  Bank  v.  J.  I.  Campbell 
Co.,  52  Tex.  Civ.  452,  114  S.  W.  890,  when  notes  secured  by  notes  of 
corporation  which  became  insolvent  provided  for  interest  until  pay- 
ment, payee  was  entitled  to  such  interest  to  extent  of  security;  Her- 
man V.  City  of  Oconto,  110  Wis.  673,  86  N.  W.  686,  holding  interest  on 
outstanding  bonds  of  city  payable  in  annual  installments  in  future  not 
present  indebtedness;  Alford  v.  Wilson,  20  Fed.  100,  holding  interest 
discretionary  in  actions  for  damages  for  breach  of  contract;  The 
Alaska,  44  Fed.  503,  holding  interest  upon  cost  of  salvage  and  repairs 
discretional;  GriflSth  v.  Baltimore  etc.  R.  Co.,  44  Fed.  586,  allowing 
interest  from  date  of  verdict,  in  action  of  damages;  Jourolmon  v. 
Ewing,  80  Fed.  607,  608,  26  C.  C.  A.  23,  holding  interest,  in  absence  of 
stipulation,  will  be  governed  by  equity  of  case;  Cooper  v.  Hill,  94  Fed. 
589,  36  C.  C.  A.  402,  holding  bank's  directors  liable  for  interest  from 
date  of  misappropriation  of  funds;  Richmond  etc.  Constr.  Co.  v.  Rich- 
mond etc.  R.  Co.,  68  Fed.  113, 115,  34  L.  R.  A.  630,  631,  15  C.  C.  A.  289, 
holding  interest  allowable  to  subcontractor  from  completion  of  build- 
ing; Downs  V.  Allen,  23  Blatchf.  64,  22  Fed.  811,  refusing  interest  on 
old  judgment,  which  would  have  amounted  to  compounding  interest; 
Holler  V.  Merritt,  24  Blatchf.  216,  29  Fed.  682,  arguendo. 

Distinguished  in  Rice  v.  Ashland  Co.,  114  Wis.  137,  89  N.  W.  911, 
holding  where  by  clerk's  mistake  sale  of  county's  land  was  void,  county 
not  liable  for  interest  on  purchase  money  prior  to  demand  for  its 
return. 

Loss  of  benefit  of  lis  pendens  by  delay  in  prosecution  of  suit. 
Note,  Ann.  Gas.  19150,  518,  521. 

110  U.  S.    178-183,   28   L.   Ed.   Ill,  4   Sup.    Ct.   76,    QITEBEG  BANK  OP 
TORONTO  ▼.  HEUJdAN. 

Deposit  of  promissory  note  with  tblrd  party's  agent,  for  specified  use 
by  principal,  does  not  confer  title  which  wUl  authorize  different  use 
thereof. 

Approved  in  American  Fine  Art  Co.  v.  Simon,  140  Fed.  537,  72 
C.  C.  A.  45,  under  agreement  that  defendant  should  sign  certain  designs 
so  that  plaintiff  might  procure  copyright  and  that  such  signing  should 
not  be  an  order  for  work,  the  signing  did  not  constitute  order  for  work 
done  under  a  former  contract.  - 

Distinguished  in  Wilson  v.  Hartford  Fire  Ins.  Co.,  17  App.  D.  C.  26, 
notice  to  broker  of  cancellation  of  policy  is  not  notice  to  insured, 
though  broker  still  had  possession  of  policy. 

Conditional  deposit  of  note  for  special  purpose,  is  not,  without  condi- 
tton*!  perfoimaace,  conunereial  delivery,  and  recovery  cannot  be  had 
thereon  unless  by  innocent  purchaser. 
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Approved  in  Hartford  Fire  Ina.  Co.  v.  Wilson,  187  IJ.  S.  474,  47 
L.  Ed.  264,  23  Sup.  Ct.  192,  holding  where  insurance  policy  is  delivered 
by  agent  to  broker  on  condition  of  its  acceptance  by  company^  and  com- 
pany promptly  rejects  risk,  there  is  no  contract,  though  policy  not  re- 
turned by  broker  to  agent  as  promised,  but  sent  by  mistake  to  insured. 

110  n.  8.  18S-191,  28  I..  Sd.  113,  4  Sup.  Ot.  71,  WHITE  ▼.  OBOW. 

Judgment  is  enjolnable  by  Judgment  debtor,  for  fraud,  only  wliere 
good  defense  to  action  exists;  hence,  not  by  another  creditor,  where  debt 
Is  administered  and  no  Araud  shown. 

Approved  in  Christy  v.  Atchison  etc.  Ry.  Co.,  214  Fed.  1020,  refusing 
to  set  aside  judgment  for  recovery  of  excessive  taxes  paid  under  pro- 
test, for  laches  on  part  of  complainant;  Great  Falls  Nat.  Bank  v.  Mc- 
Clure,  161  Fed.  60,  88  C.  C.  A.  220,  denying  equitable  relief  against 
judgment  rendered  against  corporation  and  another  on  alleged  ground 
that  latter  alone  was  personally  responsible;  Nevada  Nickel  Syndicate 
V.  National  Nickel  Co.,  103  Fed.  402,  refusing  to  set  aside  sale  of  land 
in  one  parcel  where  defendant  made  no  objection  to  manner  of  sale; 
Bemhard  v.  Idaho  Bank  &  Trust  Co.,  21  Idaho,  607,  Ann.  Gas.  1913E, 
120,  123  Pac.  484,  refusing  to  set  aside  at  law  where  no  meritorious 
defense  shown ;  Crawford  v.  Lees,  84  N.  J.  Eq.  328,  93  Atl.  203,  holding 
decree  of  surrogate  in  probating  will  is  not  subject  to  collateral  attack 
except  for  fraud;  Keith  v.  Alger,  114  Tenn.  28,  85  S.  W.  78,  where 
estate  had  received  benefit  of  sale  of  land  by  vendee,  it  could  not  main- 
tain action  to  set  aside  decree  against  the  estate;  Massachusetts  etc. 
Life  Assn.  v.  Lohmiller,  74  Fed.  28,  20  C.  C.  A.  274,  reafiirming  rule; 
Kimberly  v.  Arms,  40  Fed.  568,  and  Eldred  v.  White,  102  Cal.  604,  36 
Pac.  945,  both  holding  relief  obtainable  against  fraudulent  judgment 
only  upon  showing  merit ;  State  v.  Hill,  50  Ark.  463,  8  S.  W.  403,  deny- 
ing relief  against  judgment  rendered  without  notice  where  meritorious 
defense  was  not  shown. 

Relief  in  equity,  other  than  by  appellate  proceedings,  against  judg- 
ments, decrees,  and  other  judicial  determinations.  Note,  54  Am. 
St.  Rep.  222,  230. 

Injunction  against  execution  sales  or  other  proceedings  under  final 
process.    Note,  30  L.  R.  A.  139. 

Injunction  against  judgments  for  errors  and  irr^ularities.  Note« 
80  L.  R.  A.  710. 

Injunction  against  judgments  obtained  by  fraud,  accident,  mistake, 
surprise,  and  duress.    Note,  30  L.  R.  A.  793. 

Character  and  kinds  of  judgments  and  orders  not  collaterally  as- 
.  sailable  for  fraud  not  affecting  jurisdiction. '  Note,  36  L.  R  A. 
(N.  S.)  983. 
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Judgment  rendered  before  expiration  of  time  for  def enee,  on  im«a- 
thoilsed  consent,  is  irregular,  not  void,  and  upon  collateral  attack  law 
presomes  all  things  neceasanr  to  sustain  it;  e.  g.,  that  defendant  consented 
or  waived  error. 

Approved  in  Bell  v.  Thompson,  147  Cal.  694,  82  Pac.  329,  complaint 
for  relief  against  judgment  fraudulently  procured  which  does  not  state 
facts  showing  defense  on  the  merits  is  insufficient;  Connick  v.  Hill,  127 
Cal.  165,  59  Pac.  833,  holding  where  commissioner  appointed  to  sell 
land  at  foreclosure  of  mortgagor's  request  offers  land  in  parcels  and 
receives  no  hids,  he  may  offer  and  sell  as  whole,  though  mortgagor 
requests  him  to  again  offer  it  in  parcels;  Slack  v.  Perrine,  9  App.  D.  C. 
159,  decree  in  habeas  corpus  proceeding  in  State  court  wherein  right 
to  custody  of  children  was  contested  is  not  open  to  collateral  attack; 
Duncanson  v.  Manson,  3  App.  D.  C.  275,  decree  of  court  of  general 
jurisdiction  ordering  sale  of  land  of  deceased  debtor  to  pay  her  debts, 
though  erroneous  because  interest  sold  was  not  subject  to  debts,  is  not 
open  to  collateral  attack;  Harpold  v.  Doyle,  16  Idaho,  691,  102  Fm, 
163,  holding  judgment  prematurely  rendered  not  absolutely  void;  Rice 
y.  Bolton,  126  Iowa,  658,  100  N.  W.  635,  premature  appointment  of 
guardian  ad  litem  of  minor  on  petition  for  sale  of  land  of  intestate 
could  not  be  collaterally  attacked ;  Ez  parte  Howard  Harrison  Iron  Co., 
119  Ala.  488,  24  South.  518,  holding  judgment  prematurely  rendered, 
not  absolutely  void;  Brewing  Assn.  v.  McGowan,  49  La.  Ann.  633,  21 
South.  767,  holding  premature  judgment  by  default  not  absolute  nullity ; 
Einstein  v.  Davidson,  35  Fla.  356,  17  South.  565,  holding  irregular  judg- 
ment within  clerk's g power  to  enter  not  absolute  nullity;  Dillon  v. 
Porter,  36  Minn.  342,  31  N.  W.  57,  holding  default  judgment  merely 
irregular,  though  all  defendants  were  not  served;  Belles  v.  Miller,  10 
Wash.  265,  38  Pac.  1053,  where  defendant  in  ejectment  alleged  plaintiff- 
obtained  default  judgment  in  foreclosure,  while  demurrer  was  pending; 
Wells-Stone  Mercantile  Co.  v.  Truax,  44  W.  Va,  536,  29  S.  E.  1008, 
holding  sister  State's  judgment  must  be  equally  accredited;  NantahiUa 
Marble  etc.  Co.  v.  Thomas,  76  Fed.  63,  den3ring  Federal  jurisdiction  to 
correct  State  court's  description  of  land;  Ellever  v.  Seawall,  65  Fed. 
379,  12  C.  C.  A.  653,  denying  authority  to  set  aside  judgment  on  motion 
filed  after  term. 

Bills  of  review  in  Federal  courts  for  newly  discovered  evidence. 
Note,  14  Ann.  Oas.  197. 

Miscellaneous.  Cited  in  Bechtel  v.  Wier,  152  Cal.  448,  15  L.  B.  A. 
(N.  S.)  549,  93  Pac.  78,  as  to  right  to  sell  land  on  foreclosure  en  masse 
where  no  bids  received  for  separate  parcels. 
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110  XT.  8.  192-200,  28    L.  Ed.    116,  4    Bop,  Ct  67,  JONESBOBO  OITY  ▼. 
OAIBO   ETC.,  B.  B.  GO. 

General  power  of  city  to  borrow  and  teoe  bonds  does  not  antborlze 
subscription  to  railroad  stock. 

Approved  in  Coquard  v.  Village  of  Oqnawka,  192  111.  366,  61  N.  E. 
663,  holding  power  of  municipality  to  issue  new  negotiable  bonds  hav- 
ing incident  of  commercial  paper,  to  take  place  of  former  issue,  not  im- 
plied merely  from  authorization  of  former  issue. 

Prior  to  Illinois  Constitution  of  1870,  legislature  bad  power  to  legalize 
unauthorized  municipal  election,  and  empower  corporate  antborities  to 
issue  raUroad  aid  bonds  tbereby  voted. 

Approved  in  Blair  v.  Chicago,  201  U.  S.  452,  50  L.  Ed.  828,  26  Sup. 
Ct.  427,  authority  of  Chicago  under  111.  Acts  Feb.  14,  1859,  and  Feb.  21, 
1861,  to  fix  terms  under  which  street  railway  companies  should  occupy 
streets,  includes  power  to  fix  terms  of  such  occupation;  Springfield  etc. 
Trust  Co.  V.  Attica,  85  Fed.  391,  29  C.  C.  A.  214,  upholding  law  validat- 
ing Kansas  municipal  bonds;  Schneck  v.  City  of  Jefferson ville,  152  Ind. 
217,  52  N.  E.  216,  upholding  legislative  right  to  validate  municipal  bonds. 

Distinguished  in  Deland  v.  Platte  Co.,  54  Fed.  832,  under  Missouri 
Constitution  prohibiting  ex  post  facto  laws. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  680. 

Validity  and  effect  of  statute  legalizing  defective  election.    Note, 
Ajon.  Oas.  1914B,  461,  464. 

Statutes  legalizing  invalid  municipal  contracts.    Note,  27  L.  B.  A. 
697.  f 

Ratification    by    public    corporation    of    invalid    contract.    Note, 
L.  B.  A.  1915A,  1033. 

Illinois  Constitution  of  1870  did  not  deprive  municipal  authorities  of 
power  to  issue  bonds  given  by  act  of  1869,  legalizing  prior  election  there- 
for. 

Denied  in  Post  v.  Pulaski  Co.,  47  Fed.  285,  286,  holding  irregularities 
not  cured  by  act  of  1867,  after  Constitution  of  1870;  Williams  v.  Peo- 
ple, 132  111.  587,  24  N.  E.  651,  where  authority  of  l^alizing  act  was  not 
acted  on  prior  to  Constitution  of  1870. 

Batlfication  of  municipal  vote  by  ''act  to  amend  charter  of  Cairo  etc. 
Bailroad  Companjr^  does  not  violate  Illinois  constitutional  prohibition  of 
local  laws  embracing  more  than  one  subject,  or  not  expressing  subject  ia 
title. 

Approved  in  Detroit  v.  Detroit  Citizens'  St.  R.  R.  Co.,  184  U.  S.  392, 
46  L.  Ed.  609,  22  Sup.  Ct.  419,  holding  provision  of  Michigan  Tramway 
Act  of  1867,  entitled  "An  act  to  provide  for  formation  of  street  rail- 


327  NOTES  ON  U.  S.  REPORTS:        UO  U.  S.  200-208 

wayB,"  making  sraeli  act  applicable  to  street  railway  corporations  already 
organized  and  in  operation  is  within  object  of  title ;  Van  Dyke  v.  Geary, 
218  Fed.  129,  upholding  public  service  corporation  act  of  Arizona; 
Pickens  Tp.  v.  Post,  99  Fed.  661,  upholding  S.  C.  Act  of  December  21, 
1883,  authorizing  county  railroad  aid  bonds;  St.  Anna's  Asylum  v. 
Parker,  109  La.  599,  33  South.  616,  holding  exemption  from  taxation 
contained  in  charter  granted  under  Constitution  of  1845  was  validly 
granted  in  act  under  usual  title  to  incorporate  an  asylum;  Mahomet  v. 
Quackenbush,  117  U.  S.  512,  29  L.  Ed.  984,  6  Sup.  Ct.  860,  and  Donners- 
berger  v.  Prendergast,  128  HI.  233,  21  N.  E.  2,  both  upholding  acts 
under  general  titles,  comprehensive  enough  to  reasonably  include  con- 
tents thereof;  Carter  Co.  v.  Sinton,  120  U.  S.  523,  80  L.  Ed.  702,  7  Sup. 
Ct.  653,  upholding  Kentucky  statute  under  general  title,  though  col- 
lateral details  not  expressed  therein;  Baltimore  etc.  R.  Co.  v.  Coun^ 
of  Jefferson,  29  Fed.  307,  upholding  single  act  authorizing  railroad  ex- 
tension and  municipal  subscriptions  thereto,  in  West  Virginia;  Illinois 
Y.  Illinois  etc.  R.  Co.,  33  Fed.  766,  holding  "act  concerning"  certain 
lands  (describing  them)  will  support  grants  to  different  grantees;  Gib- 
son Consol.  Min.  etc.  Co.  v.  Sharp,  23  Colo.  262,  47  Pac.  268,  upholding 
provisions  of  "act  concerning  damages,"  etc.;  Cardillo  v.  People,  26 
Colo.  361,  58  Pac.  680,  upholding  provisions  of  "act  to  regulate  keeping 
of  saloons,"  etc.;  Ex  parte  Livingston,  20  Nev.  288,  21  Pac.  324,  up- 
holding provision  of  act  fixing  business  hours  of  saloons  and  gaming- 
houses; Otoe  County  v.  Baldwin,  111  U.  S.  16,  28  L.  Ed.  336,  4  Sup.  Ct. 
273,  upholding  validation  of  subscription  to  Iowa  railroad,  though 
Nebraska  statute's  title  refers  to  improvements  in  State. 

Distinguished  in  Stewart  v.  Tennant,  52  W.  Va.  572,  44  S.  E.  228, 
holding  void  act  of  March  25,  1873,  entitled,  "An  act  concerning  limita- 
tion of  actions  in  certain  cases." 

Sufficiency  of  the  title  to  a  statute.    Note,  64  Am.  St.  B«p.  106. 

110  XT.  8.  200-204,  28  L.  Ed.  119,  3  Sup.  Ot.  562,  ZANE  ▼.  80FFE. 

Under  general  denial  of  prior  inTention,  evidence  of  prior  knowledge 
and  use,  not  objected  to,  is  competent  at  final  hearing,  not  only  as  to 
patent's  yaUdity,  but  to  limit  broad  confftmction  thereof. 

Approved  in  David  Bradley  Mfg.  Co.  v.  Eagle  Mfg.  Co.,  57  Fed.  992, 
6  C.  C.  A.  661,  holding  decree  for  injunction,  on  stipulation  aHowing 
farther  action  of  damages,  conclusive  of  patent's  validity. 

110  n.  a  206-208,  28  L.  Ed.  120,  8  Sap.  Ot  665,  SIOUX  OITY  BTO.  S.  & 
CO.  ▼.  UNITED  STATES. 

Taxable  personal  income  under  income  tax  statute.    Note,  Ann. 
Gas.  19130,  1008. 
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110  n.  8.  209-211,  28  L.  Ed.  121,  8  Sop.  CI.  618,  T>JMPTELL  T.  OHIO  BTO. 
B7.  CO. 

IndlTldiial  stockliolder's  objection  to.  leMo  of  railroad  comes  wltb  bad 
grace  after  enjoylxig  profits  of  road  for  three  and  a  half  years,  'Wlthont 
objection. 

Approved  in  Ripp  v.  Miller,  47  Colo.  609,  135  Am.  St.  Bep.  236,  108 
Pac.  168,  holding  that  although  act  of  State  bank  in  establishing  branch 
banks  was  ultra  vires,  stockholders  with  knowledge  and  sharing  in 
profits  of  branch  banks  could  not  escape  liability;  Hill  v.  Atlantic  etc. 
R.  Co.,  143  N.  C.  561,  582,  9  L.  R.  A.  (N.  S.)  606,  55  S.  E.  862,  869, 
holding  where  complainant  stockholder  maintained  silence  for  year 
after  knowledge  of  execution  of  lease  by  corporation  he  could  not  sue 
to  annul  it ;  McCampbell  v.  Fountain  Head  R:  R.  Co.,  Ill  Tenn.  73,  102 
Am.  St.  Rep.  731,  77  S.  W.  1074,  stockholders  to  ultra  vires  subscrip- 
tion for  stock  cannot  avoid  same  in  equity;  Alexander  v.  Searcy,  81 
Ga.  545,  12  Am.  St.  Rep.  343,  8  S.  E.  633,  where  act  complained  of  was 
acquiesced  in  for  over  seven  years;  Dunphy  v.  Travelers'  Newspaper 
Assn.,  146  Mass.  500,  16  N.  E.  431,  where  plaintiff  was  guilty  of  laches ; 
Boyce  v.  Montauk  Gas  etc.  Co.,  37  W.  Va.  89,  16  S.  E.  506,  holding 
minority's  rights  barred  by  laches. 

Actions  by  stockholders  on  behalf  of  corporations.    Note,  97  Am. 
St.  Rep.  32,  40. 

Equity  will  not  intervene  to  set  aside  transaction  of  railroad  directors, 
on  behalf  of  minority  stockholders,  unless  their  grievance  be  real,  and 
every  means  of  redress  within  corporation  itself  has  been  exhausted. 

Approved  in  Worth  Mfg.  Co.  v.  Bingham,  116  Fed.  789,  54  C.  C.  A. 
119,  holding  bill  of  minority  stockholders  against  corporation,  alleging 
its  insolvency  and  praying  dissolution  and  appointment  of  receiver,  is 
bad,  where  it  does  not  allege  debts  due  and  unpaid  or  that  creditors  are 
pressing  demands ;  Von  Amim  v.  American  Tube  Works,  118  Mass.  518, 
74  N.  E.  681,  minority  stockholder  in  action  against  officers  of  corpora- 
tion for  misappropriation  must  allege  corporation  refused  to  act  or 
that  application  would  be  useless;  Merrimon  v.  Southern  Paving  &  Con- 
struction Co.,  142  N.  C.  551,  8  If.  R.  A.  (N.  S.)  574,  55  S.  E.  369,  hold- 
ing citizens  and  taxpayers  cannot  maintain  suit  to  enjoin  payment  for 
work  only  on  showing  that  they  have  exhausted  all  means  to  have  city 
act;  Krohn  v.  Williamson,  62  Fed.  873,  Alexander  v.  Searcy,  81  Ga. 
549,  12  Am.  St.  R^.  346,  8  S.  E.  635,  Dunphy  v.  Travelers'  Newspaper 
Assn.,  146  Mass.  498,  16  N.  E.  427,  Moore  v.  Silver  Valley  Min.  Co.,  104 
N.  C.  544,  10  S.  E.  682,  and  Boyd  v.  Sims,  87  Tenn.  777,  11  S.  W.  949, 
all  reaffirming  rule ;  Converse  v.  Dimock,  22  Fed.  574,  where  no  attempt 
was  made. to  control  management  of  corporation  complained  of;  Dilla- 
way  V.  Boston  Gas  Light  Co.,  174  Mass.  97,  54  N.  £.  .362,  where  holders 
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of  stock  pledged  to  secure  bonds,  failed  to  seek  relief  first  through 
directors. 

Distinguished  in  Lafayette  Co.  v.  Neely,  21  Fed.  740,  where  plaintiff 
has  applied  to  all  available  directors  of  corporation  in  process  of 
dissolution. 

Bill  of  Individual  stockholders,  for  reUef  against  company's  transac- 
tion, must  set  forth  ifirlth  particulaiity,  effort  to  obtain  redress  within  cor- 
]K»ratlon,  cause  of  failure,  that  they  we];e  stockholders  when  transaction 
oocuzred,  or  that  stock  has  since  devolved  upon  them  by  operation  of  law. 
Approved  in  Ulmer  v.  Maine  Real  Estate  Co.,  93  Me.  326,  45  Atl.  41, 
reaffirming  rule;  Smith  v.  Chase  &  Baker  Piano  Mfg.  Co.,  197  Fed.  470, 
applying  rule  where  complainant  did  not  attend  directors'  meeting 
although  requested;  Venner  v.  Great  Northern  Ry.  Co.,  153  Fed.  411, 
holding  shareholder  cannot  maintain  suit  in  equity  against  corporation 
founded  on  rights  which  it  may  properly  assert,  unless  he  was  such 
shareholder  at  time  of  transaction  of  which  he  complains;  Bowling 
Green  Trust  Co.  v.  Virginia  Passenger  &  Power  Co.,  132  Fed.  923, 
where  fitness  of  trustee  in  railroad  mortgage  is  not  questioned,  indi- 
vidual bondholders  are  not  necessary  parties  to  suit  to  foreclose;  Bim- 
ber  V.  Calivada  Colonization  Co.,  110  Fed.  59,  holding  stockholder  seeking 
cancellation  of  stock  fraudulently  issued  by  directors  must  allege  demand 
on  corporation  to  sue,  and  refusal,  and  also  that  complainant  was 
stockholder  at  time  of  transaction  complained  of:  Holmes  v.  Jewett, 
55  Colo.  192,  134  Pac.  667,  holding  to  authorize  stockholder  to  maintain 
sait  to  set  aside  deed  of  corporation,  it  must  appear  that  board  of  direc- 
tors, and  stockholders  as  well,  refused  to  act;  Boldenweck  v.  Bullis,  40 
Colo.  259,  90  Pac.  636,  stockholder  could  not  sue  to  avoid  sale  of  corpo- 
rate property  whete  he  did  not  acquire  same  till  after  sale  had  been 
authorized;  Morgan  v.  Bang,  27  Colo.  551,  63  Pac.  419,  upholding  com- 
plaint by  bank  stockholder  to  set  aside  transfer  of  stock  by  bank  to 
certain  directors,  where  stockholder  directors  refused  to  authorize  bank 
to  bring  action  and  that  interested  directors  controlled  majority  of 
stock;  Scanlan  v.  Snow,  2  App.  D.  C.  149,  holding  where  complainant 
is  only  legal  owner  of  stock  and  not  equitable,  he  has  no  standing  in 
court  of  equity  to  set  aside  deeds  of  corporation;  Von  Schlemmer  v. 
Keystone  life  Ins.  Co.,  121  La.  989,  46  South.  991,  holding  court  will 
not  interfere  with  affairs  of  corporation  where  complainant  acquired 
his  stock  with  full  knowledge  of  condition  of  which  he  complains ;  Ran- 
kin V.  Southwestern  Brewery  &  Ice  Co.,  12  N.  M.  59,  73  Pac.  614,  stock- 
holder acquiring  stock  by  purchase  cannot  complain  of  illegal  salaries 
paid  directors  prior  to  buying  stock;  Farwell  v.  Babcock,  27  Tex.  Civ. 
173,  65  S.  W.  515,  holding  appointment  of  receiver  at  suit  of  minority 
stockholders  not  warranted ;  Home  Fire  Ins.  Co.  v.  Barber,  67  Neb.  658, 
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• 
108  Ahl  St  R^.  726,  727,  93  N.  W.  1029,  purchaser  of  stock  cannot 
attack  corporation  for  prior  mismanagement  unless  the  effects  are  in- 
jurious to  him;  Squair  v.  Lookout  Mt.  Co.,  42  Fed.  732,  refusing  to 
enjoin  transfer  of  stock  where  no  effort  was  alleged  to  prevent  it; 
Wood  V.  Corry  Waterworks  Co.,  44  Fed.  149,  12  L.  R.  A.  170,  where 
complainant  acquired  shares  with  full  knowledge  of  acts  complained  of; 
Weidenfeld  v.  Allegheny  etc.  R.  Co.,  47  Fed.  14,  where  protests  made  to 
directors  were  not  averred  to  be  6n  complainant's  behalf;  Post  v.  Bea^ 
con  etc.  Electrical  Co.,  84  Fed.  376,  28  C.  C.  A.  431,  holding  right  to 
rescission  must  be  clear  where  third  parties  are  affected;  Robinson  v. 
West  Virginia  Loan  Co.,  90  Fed.  772,  holding  allegation  of  ownership 
of  stock  when  suit  commenced,  insufficient;  Alexander  ▼.  Searcy,  81 
Ga.  551,  12  Am.  St.  Rep.  347,  8  S.  E.  636,  where  most  of  shares  were 
acquired  after  litigation  began;  Latimer  v.  Richmond  etc.  R.  R.  Co.,  39 
S.  C.  53,  17  S.  E.  261,  where  plaintiff  averred  neither  fraud  nor  ultra 
vires,  in  removal  of  station-house;  Boyce  v.  Montauk  Gas  etc.  Co.,  37 
W.  Va.  88,  16  S.  E.  506,  where  complainant  did  not  even  attend  com- 
pany's meetings;  Doud  v.  Wisconsin  etc.  R.  Co.,  65  Wis.  117,  56  Am. 
Rep.  623,  25  N.  W.  536,  holding  stockholder's  action  against  directors, 
for  waste  of  corporate  property,  must  aver  corporation's  refusal  to  sue; 
Feld  V.  Roanoke  Inv.  Co.,  123  Mo.  615,  27  S.  W.  637,  holding  doubt  as 
to  wisdom  of  directors  in  transferring  corporate  stock,  insufficient 
ground;  Clark  v.  American  Coal  Co.,  86  Iowa,  450,  17  L.  R.  A.  563,  53 
N.  W.  295,  upholding  reasonable  increase  of  officer's  salary  though  he 
voted  with  other  directors  thereon;  Tompkins  v.  Sperry,  Jones  etc.  Co., 
96  Md.  584,  54  Atl.  259,  arguendo. 

Distinguished  in  Delaware  etc.  Co.  v.  Albany  etc.  R.  R.  Co.,  213  XT.  S. 
448,  53  L.  Ed.  867,  29  Sup.  Ct.  540,  effort  to  secure  action  by  corpora- 
tion need  not  be  made  with  particularity  required  by  equity  rule  94 
in  order  to  sustain  bill  by  shareholders  against  corporation  and  its 
lessee,  to  obtain  accounting  of  unpaid  rentals,  where  majority  of 
former's  directors  were  directors  of  latter;  Wills  v.  Nehalem  Coal  Co., 
52  Or.  82,  96  Pac.  533,  State  court  has  jurisdiction  of  suit  to  set  aside 
unlawful  acts  of  promoters  brought  by  persons  who  subscribed  for 
stock  subsequent  to  such  acts;  Sweeney  v.  Refining  Sugar  Co.,  30  W. 
Va.  451,  8  Am.  St.  Rep.  96,  4  S.  E.  436,  where  insolvent  corporation 
mortgaged  its  property  to  another  corporation  in  which  directors  were 
interested. 

Limited  in  Parsons  v.  Joseph,  92  Ala.  404,  8  South.  789,  denying  that 
purchaser  of  stock  is  estopped  to  assail  previous  fictitious  issue  in 
Alabama. 

Right  of  stockholder  to  sue  to  set  aside  as  fraudulent  transaction 
consummated  at  expense  of  corporation  before  he  acquired  stock. 
Note,  Ann.  Gas.  1912D,  llOQ. 
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Application  to  board  of  directors  as  condition  of  stockholder's 
right  to  sue  on  behalf  of  corporation.  Note,  61  L.  R.  A.  (N.  S.) 
100. 

I  Application  to  body  of  stockholders  as  condition  of  stockholder's 
right  to  sue  on  behalf  of  corporation.  Note,  61  L.  R.  A.  (N.  S.) 
118. 

Right  of  stockholder  to  attack  fraudulent  transaction  occurring  be- 
fore he  acquires  his  stock.    Note,  88  L.  R.  A.  (N.  S.)  988. 

110  n.  a  212-215,  28  L.  Bd.  122,  3  Sup.  Ot.  568,  DI8TBI0T  OF  COLUMBIA 
Y.  CliEPHANE. 

Under  street-paving  contract,  proyiding  for  repatn  by  contractor,  if 
payement  becomes  def ectlYe  from  Imperfect  material  or  construction  within 
time  years,  no  liability  arises  for  defects  due  to  other  causes. 

Approved  in  Hawley  Down  Draft  Furnace  Co.  v.  E.  Van  Winkle  Gin 
etc.  Works,  4  Ga.  App.  88,  60  S.  E.  1010,  furnaces  held  to  have  been 
sold  with  implied  warranty  of  fitness  for  work  which  they  were  to  per- 
form; Crankshaw  v.  Schweizer  Mfg.  Co.,  1  Ga.  App.  379,  58  S.  E.  229, 
holding  under  contract  for  installing  wall-cases  in  plaintiff's  stotehouse, 
there  was  an  implied  warranty  of  fitness  for  purpose  intended;  Fuchs 
&  Lang  Mfg.  Co.  v.  R.  J.  Kittredge  &  Co.,  242  111.  98,  89  N.  E.  726, 
holding  when  patented  article  is  sold  there  is  undertaking  that  article 
is  of  kind  ordered,  but  not  that  it  is  fit  for  any  particular  purpose; 
Seitz  v.  Brewers'  Refrigerating  Mach.  Co.,  141  U.  S.  519,.  35  L.  Ed.  841, 
12  Sup.  Ct.  48,  holding  manufacturer  does  not  warrant  fitness  for  pur- 
pose intended,  of  definite  article,  ordered  as  such. 

Conditions  or  defects  covered  by  provision  requiring  paving  con- 
tractor to  keep  pavement  in  repair.  Note,  49  L.  R.  A.  (N.  S.) 
924. 

Effect  of  sale  with  particular  description  of  kind  or  quality.  Note, 
85  L.  R.  A.  (N.  S.)  287. 

110  tr.  8.  215,  28  L.  Ed.  124,  4  Sup.  01  4,  VIKAXi  T.  WEST  VIRaiNIA 
OIL  ETC.  00. 

Action  at  law  does  not  lie  by  one  partner  in  individaal  name  to  recoTer 
His  sHare  of  partnerabip  debt. 

Approved  in  Ingham  Lumber  Co.  v.  IngersoU  &  Co.,  93  Ark.  462,  20 
Aim.  Oaa.  1002,  125  S.  W.  141,  holding  in  suit  by  partnership  for 
breach  of  contract,  fact  that  one  partner  claimed  no  damages  would  not 
limit  amount  of  recovery;  Miller  v.  Freeman,  111  Ga.  660,  36  S.  E.  963, 
holding   one    member,    continuing   partnership,    cannot    maintain    suit 
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against  partner  to  recover  pro  rata  of  damages  to  partnership  by  reason 
of  defendant's  failure  to  perform  duty  imposed  by  partnership  agree- 
ment. 

110  TT.  S.  216-217,  28  L.  Ed.  125,  3  Sup.  Ct.  583,  HAMBBO  ▼.  CASEY. 

BeceiYer  of  Louisiana  bank  is  liable  to  its  foreign  correspondent  for 
protest  charges  on  uncollectible  bills  sent  to  such  correspondent,  but  not 
for  damages  allowed  by  Louisiana  law. 

Approved  in  Second  Nat.  Bank  v.  Bank  of  Alma,  99  Ark.  392,  138 
S.  W.  474,  2  N.  C.  C.  A.  744,  holding  by  accepting  for  collection,  draft 
accompanied  by  bill  of  lading,  plaintiff  only  became  agent  of  drawer  of 
draft. 

110  n..  a  217-218,  28  L.   Ed.   126,  3   Sup.   Ot.  639,  AUBSECOECHEA  T. 
BANGS. 

Not  cited. 

110  V.  B.  219-221,  28   L.  Ed.    126,  3    Sup.    Ot.  682,  UNITED  STATES  T« 
OBAHAM. 

Where  meaning  of  statute  is  doubtful,  long-continued  construction 
thereof  by  practice  of  governmental  department  is  persuasive  of  meaniiig, 
but  not  wbere  statute  is  clear. 

Approved  in  Houghton  v.  Payne,  194  U.  S.  100, 102,  48  L.  Ed.  891,  892, 
24  Sup.  Ct.  590,  in  construing  20  Stats,  at  Large  355,  358,  c.  180  (Stats. 
1901,  p.  2646),  §  10,  relating  to  postage  rates,  custom  of  department 
must  yield  to  positive  language  of  statute;  United  States  v.  Pinnell, 
185  U.  S.  244,  46  L,  Ed.  893,  22  Sup.  Ct.  636,  holding  clerk  of  Federal 
District  and  Circuit  Court  entitled  to  per  diem,  under  24  Stat.  509,  541, 
for  those  days  on  which,  in  absence  of  any  judge,  he  entered  orders, 
etc.,  transmitted  to  him  for  that  purpose  by  judges;  Fairbanks  v. 
United  States,  181  U.  S.  308,  310,  45  L.  Ed.  872,  873,  21  Sup.  Ct.  658, 
659,  holding  30  Stat.  448,  §  6,  imposing  stamp  tax  on  foreign  bill  of 
lading,  is  void  as  tax  on  exports;  Magruder  v.  Belle  Fourche  Valley 
Water  Users'  Assn.,  219  Fed.  78,  133  C.  C.  A.  524,  applying  rule  in 
action  regarding  water  right,  under  Reclamation  Act  of  June  17,  1902; 
Hemmer  v.  United  States,  204  Fed.  905,  123  C.  C.  A.  194,  applying  rule 
in  construing  acts  granting  to  nontribal  Indians  right  to  acquire  home- 
steads; Knight  V.  Shelton,  134  Fed.  434,  under  Const.  Ark.  1874,  art. 
XIX,  §  22,  providing  for  submitting  proposed  amendments  thereto  to 
the  electors  of  the  State,  approved  by  majority  of  electors  voting  on 
proposition  is  not  sufficient  unless  also  majority  of  electors  voting  at 
the  election;  United  States  v.  Dietrich,  126  Fed.  676,  holding,  under 
Rev.  Stats.,  §  3739,  contract  between  United  States  and  one  who  was 
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not  at  time  member  of  Congress^  but  who  became  such  while  contract 
was  still  executory,  is  void;  Deming  v.  McClaughry,  113  Fed.  641,  61 
C.  C.  A.  349,  holding  officers  of  regular  army  are  incompetent  to  try 
officers  or  soldiers  of  volunteer  forces;  Deweese  v.  Smith,  106  Fed.  445, 
66  L.  R.  A.  971,  45  C.  C.  A.  408,  holding,  under  Rev.  Stats.,  §§  5161, 
5234,  controller  of  currency  has  power  to  make  successive  assessments 
on  shareholders  of  insolvent  national  bank.  In  re  J.  D.  Spreckels  & 
Bros.  Co.,  104  Fed.  882,  holding  26  Stat.  613,  §  8,  relative  to  duty  on 
materials  imported  in  bond  for  use  in  construction  of  vessels,  does  not 
require  payment  of  duty  before  vessel  is  permitted*  to  engage  in  coast- 
wise trade  after  material  exempted  has  worn  out;  United  States  v.  Mac- 
Farland,  28  App.  D.  C.  563,  holding  as  no  ambiguity  exists  in  statute 
of  District  of  Columbia  giving  municipal  authorities  power  to  make 
plumbing  regulations,  doctrine  of  contemporaneous  construction  can- 
not be  applied ;  Whittemore  v.  People,  ^227  111.  472,  10  Ann.  Oas.  44,  81 
N.  E.  433,  holding  that  where  statute  relating  to  registered  bond  funds 
is  clear  and  unambiguous,  fact  that  treasurer  paid  moneys  to  himself 
for  forty  years  constitutes  no  defense  to  action  for  their  recovery; 
State  V.  Mutual  Life  Ins.  Co.,  175  Ind.  79,  42  L.  B.  A.  (N.  S.)  256,  93 
N.  E.  221,  holding  departmental  officer  of  State  has  no  power  to  place 
construction  on  statute  free  from  ambiguity;  State  v.  Cole,  38  Nev.  232, 
148  Pac.  556,  holding  position  of  superintendent  under  exposition  com- 
missioner not  to  be  "office"  within  meaning  of  Constitution;  United 
States  V.  Hill,  120  U.  S.  180,  80  L.  Ed.  631,  7  Sup.  Ct  516  (affirming 
25  Fed.  379),  holding  conclusive,  long  practice  permitting  pistrict 
Court  clerk  to  retain  naturalization  fees;  United  States  v.  Lynch,  137 
U.  S.  284,  34  If.  Ed.  702,  11  Sup.  Ct.  116,  and  United  States  v.  Tanner, 
147  U.  S.  663,  37  L.  Ed.  322,  13  Sup.  Ct.  437,  disallowing  marshal's 
charge  of  "travel  in  going  to  serve"  process  for  taking  criminal 
to  prison ;  United  States  v.  Alger,  152  U.  S.  397,  38  L.  Ed.  488,  14  Sup. 
Ct.  635,  limiting  retired  pay  of  officer  who,  following  navy  department 
practice,  resigned  before  appointment  to  higher  office;  United  States  v. 
Johnson,  173  U.  S.  378,  48  L.  Ed.  781,  19  Sup.  Ct.  432,  limiting  district 
attorney's  compensation  by  clear  statutory  language;  In  re  Jayne,  28 
Fed.  423,  adopting  Treasury  Department's  construction  of  act  concern- 
ing informer's  compensation;  Pentlarge  v.  Kirby,  19  Fed.  504,  holding 
penal  statutes  must  be  strictly  construed;  Northern  Pac.  R.  Co.  v. 
United  States,  36  Fed.  285,  adopting  Land  Department's  construction 
of  doubtful  railroad  land  grant;  Rand  v.  United  States,  38  Fed.  667, 
allowing  commissioner's  usual  docket  fees;  dissenting  opinion  in  North- 
em  Pac.  R.  Co.  V.  Harden,  46  Fed.  623,  favoring  Land  Department's 
construction  of  railroad  grant,  permitting  mineral  locations  on  odd 
sections;  Northern  Pac.  R.  Co.  v.  Sanders,  47  Fed.  609,  ignoring  Land 
Department's   construction  of  clear  statute;   Hartman   v.   Warren,   76 
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Fed.  162,  22  C.  C.  A.  30,  holding  public  land  act  of  1880  clear;  Dean 
Linseed  Oil  Co.  v.  United  States,  78  Fed.  469,  upholding  statutory  right 
to  drawback  upon  exportation  of  certain  imports,  against  practice  of 
customs  department;  McFadden  v.  Mountain  View  Min.  etc.  Co.,  87 
Fed.  156,  where  clear  language  of  statute  showed  restoration  to  public 
domain  of  mineral  lands;  Commonwealth  v.  Owensboro  ete.  R.  R.  Co., 
95  Ky.  72,  23  S.  W.  870,  no  amount  of  contemporaneous  construction 
can  alter  clear  statutory  language. 

Distinguished  in  dissenting  opinion  in  Bates  &  Guild  Co.  v.  Payne, 
194  U.  S.  Ill,  48  L.  Ed.  896,  24  Sup.  Ct.  596,  majority  holding  refusal 
of  postmaster-general  to  admit  to  the  mails  as  second-class  matter 
monthly  musical  publication  complete  in  itself  is  not  so  clearly  erro- 
neous as  to  call  for  interference  by  courts. 

Effect  given  by  courts  to  contemporaneous  practical  construction 
of  unambiguous  statute.   «Note,  10  Ann.  Gas.  52. 

110  XT.  8.  222,  28  L.  Ed.  129,  3  Sup.  Ot.  638,  JENKINS  ▼.  LOEWENTHAL. 

Supreme  Court  will  affirm  State  court  judgment,  without  considering 
Federal  question,  where  it  is  supported  upon  other  sufficient  grounds  not 
Involving  Federal  question;  e.  g.,  bar  by  limitation  of  action. 

Approved  in  Hale  v.  Akers,  132  U.  S.  565,  3S  L.  Ed.  446,  10  Sup.  Ct. 
175,  and  Rutland  R.  R.  Co.  v.  Central  Vt.  R.  R.  Co.,  159  U.  S.  641,  40 
L.  Ed.  289,  16  Sup.  Ct.  116,  both  reaflfirming  rule ;  Eustis  v.  BoUes,  150 
U.  S.  367,  37  L.  Ed.  1112,  14  Sup.  Ct.  133,  holding  determination  of 
Federal  question  must  be  essential  to  decision,  to  g^ve  jurisdiction; 
Crescent  City  Livestock  Co.,  v.  Butchers*  Slaughter  House  Co.  Union, 
120  U.  S.  157,  30  L.  Ed.  620,  7  Sup.  Ct.  480,  arguendo. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
57. 

Question  whether  suit  by  assignee  in  bankruptcy  is  brought  within  two 
years  presents  Federal  question. 

Approved  in  Mitchell  v.  Clark,  110  U.  S.  643,  28  L.  Ed.  288,  4  Sup. 
Ct.  175,  holding  Congress  may  prescribe  limitation  of  actions  removable 
to  Federal  court. 

110  TJ.  8.  223,  28  L.  Ed.  128,  3  Sup.  Ct  640,  DOWS  v.  JOHNSON. 

Supreme  Court  has  no  Jurisdiction  where  amount  there  in  dispute  is  less 
than  five  thousand  dollars,  though  amount  involved  below  may  have  been 
more. 

Approved  in  Gray  v.  Grand  Forks  Mercantile  Co.,  138  Fed.  347,  70 
C.  C.  A.  634.  under  Bankruptcy  Act  of  July  1,  1898,  c.  541,  par.  25a,  30 
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Stat.  553,  relating  to  appeals  in  bankruptcy  proceedings,  amount  of 
allowance  or  rejection  determines  amount  in  controversy;  Decker  v. 
Williams,  73  Fed.  311,  following  rule;  The  Steamship  Haverton,  137 
U.  S.  146,  84  L.  Ed.  603,  11  Sup.  Ct.  36,  where  court  below  awarded 
half  of  six  thousand  dollars  claimed  as  damages. 

110  IT.  8.  224,  28   L.   Ed.  124,  3    Sup.    Ct.    640,    FIRST  NAT.  BANK  OF 
OliAHA   T.   BEDIOK. 

Supreme  Court  has  no  jurisdiction  where  Circuit  Court,  at  plaintiff's 
suggestion,  remits  amount  of  verdict  in  excess  of  five  thousand  dollars. 

Approved  in  Royal  Ins.  Co.  v.  Stoddard,  201  Fed.  916,  120  C.  C.  A. 
434,  holding  Circuit  Courts  of  United  States  have  no  jurisdiction  of  ac- 
tion on  contract  of  insurance  for  two  thousand  dollars  even ;  Henderson 
v.  Wadsworth,  115  U.  S.  276,  29  L.  Ed.  379,  6  Sup.  Ct.  43,  denying  juris- 
diction where  no  one  of  separate  judgments  is  sufficient;  Pacific  Postal 
Tel.  Cable  Co.  v.  O'Connor,  128  U.  S.  395,  32  L.  Ed.  488,  9  Sup.  Ct.  112,  , 
upholding  remittitur  made  day  after  judgment;  Robostelli  v.  New  York 
etc.  R.  Co.,  34  Fed.  607,  denying  clerk's  power  to  enter  judgment  for 
less  than  verdict ;  Robostelli  v.  New  York  etc.  R.  Co.,  34  Fed.  721,  deny- 
ing plaintiff  interest  where  verdict  equaled  demand;  Nussbaum  v. 
Northern  Ins.  Co.,  40  Fed.  337,  permitting  plaintiff  to  abandon  part  of 
claim  before  verdicft;  Ex  parte  Sweeney,  126  Ind.  589,  27  N.  E.  129, 
holding  Indiana  appellate  court's  jurisdiction  determined  by  amount 
of  plaintiff's  judgment,  where  he  is  content. 

110  XT.  &  226-226,  28  L.  Ed.  127,  8  Sup.  Ot.  685,  T7NITED  STATES  T. 
OBANT. 

Not  cited. 

110  XT.  a  227-229,  28  L.  Ed.  127,  4  Sup.  Ct.  17,  PEUOH  ▼.  DAVIS. 

Where  appeal  Is  duly  allowed  by  court,  and  entered  without  taking 
1>ond  within  sixty  days  from  decree,  Supreme  Court  Justice  has  discretion 
to  grant  supersedeas  thereafter  under  section  1007,  Bev.  Stats. 

Approved  in  Toledo  Metal  Wheel  Co.  v.  Foyer  Bros.  &  Co.,  223  Fed. 
351,  138  C.  C.  A.  612,  holding  under  Rev.  Stats.,  §  982,  court  has  power 
to  order  costs  taxed  against  attorney  who  unreasonably  and  vexatiously 
prolonged  taking  of  depositions ;  In  re  T.  E.  Hill  Co.,  148  Fed.  833,  834, 
78  C.  C.  A.  522,  neither  citation  nor  bond  are  jurisdictional  requisites  to 
appear  in  bankruptcy,  and  defects  may  be  cured  after  time  for  appeal; 
Walker  v.  Houghteling,  104  Fed.  514,  44  C.  C.  A.  18,  holding  where 
plaintiff  in.  error  fails  to  comply  with  order  of  Circuit  Court  requiring 
hin^  to  file  error  bond  in  specified  amount,  but  writ  has  been  issued  and 
served,  and  cause  transferred  to  Circuit  Court  of  Appeals,  that  court 
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• 

has  power,  though  time  for  suing  out  writ  of  error  has  expired,  to  re- 
tain cause  and  permit  filing  of  bond ;  New  England  R.  Co.  v.  Hyde,  101 
Fed.  399,  41  C.  C.  A.  549,  holding  Circuit  Court  of  Appeals  cannot  allow 
supersedeas  where  plaintifE  in  error  has  not  filed  writ  of  error  and  bond 
within  sixty  days  from  entry  of  judgment  complained  of;  Bradley  v. 
Gait,  7  Mackey  (D.  C),  619,  620,  5  Mackey  (D.  C),  324,  325,  holding 
on  an  appeal  from  Supreme  Court  of  District  of  Columbia  to  United 
States  Supreme  Court  after  acceptance  of  supersedeas  bond,  lower 
court  loses  jurisdiction  over  subject;  Dodge  v.  Knowles,  114  U.  S.  438, 
29  L.  Ed.  297,  5  Sup.  Ct.  1109,  holding  due  allowance  of  appeal,  notice 
to  appellee,  though  bond  not  taken;  Hudson  v.  Parker,  156  U.  S.  283, 
39  L.  Ed.  426,  15  Sup.  Ct.  452,  holding  writ  of  error  in  criminal  case 
may  be  allowed  by  justice  not  assigned  to  particular  circuit;  The  Nat- 
chez, 27  Fed.  310,  holding  appeal  in  admiralty,  though  without  bond, 
has  standing;  Union  etc.  Life  Iris.  Co.  v.  Windett,  36  Fed.  839,  assum- 
ing jurisdiction  to  order  conveyance  by  master  where  appeal  did  not 
operate  as  supersedeas;  Noonan  v.  Chester  Park  Athletic  Club  Co.,  93 
Fed.  577,  35  C.  C.  A.  457,  holding  mere  allowance  of  appeal  will  save 
same  from  bar  of  statute;  Edgell  v.  Felder,  99  Fed.  328,  39  C,  C.  A. 
540,  arguendo. 

Disting^iished  in  Robinson  v.  Furber,  189  Fed.  919,  920,  holding  that, 
in  action  at  law,  in  which  judgment  is  reviewable  only  by  writ  of  error 
issued  and  served  within  sixty  days,  judge  of  appellate  court  has  no 
power  to  grant  supersedeas;  Taylor  v.  Leesnitzer,  31  App.  D.  C.  97, 
holding  where  party  on  appeal  jointly  affecting  two  parties  opposed  to 
him  perfects  it  only  as  to  one  by  giving  bond  as  to  him  alone,  court  will 
dismiss  appeal. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  848,  869. 

110  U.  8.  229-238,  28  L.  Ed.  129,  4  Sap.  Ct.  33,  LAKE  SHOBE  ETO.  BT. 
CO.  ▼.  NATIONAL  CABBBAKE  ETC.  CO. 

Jurisdiction  assumed  of  olll    or  infringement  where  answer  and  repli- 
cation ware  filed  two  days  before  patent's  expiration. 

Approved  in  Motion  Picture  Patents  Co.  v.  Centaur  Film  Co.,  217 
Fed.  251,  upholding  jurisdiction  where  bill  for  infringement  was  filed 
two  days  before  expiration  of  patent;  Commercial  Acetylene  Co.  v. 
Searchlight  Gas  Co.,  197  Fed.  914,  holding  Claude  &  Hess  patent  for 
an  apparatus  for  storing  and  distributing  acetylene  gas  not  infringed, 
as  term  had  expired  by  limitation;  Chinnock  v.  Paterson  etc.  Tel.  Co., 
112  Fed.  532,  60  C.  C.  A,  384,  upholding  equity  jurisdiction  of  suit  for 
infringement  of  patent  where  bill  warrants  preliminary  injunction,  |ind 
is  filed  in  time  so  that  such  injunction  might  have  been  granted  with 
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life  of  patent,  and  it  retains  such  jurisdiction  to  g^ant  other  relief, 
though  no  injunction  issued  and  patent  expires  before  final  hearing; 
Clark  V.  Wooster,  119  U.  S.  325,  30  L,  Ed.  898,  7  Sup.  Ct.  218,  uphold- 
ing jurisdiction  in  infringement  suit,  where  injunction  asked  could  be 
granted  three  days  before  patent  expired;  Mershon  v.  Pease  Furnace 
Co.,  23  Blatchf .  331,  24  Fed.  742,  dismissing  bill  in  equity  for  infringe- 
ment, where  patent  expires  before  injunction  can  be  granted. 

Claim  2  of  Blng  patent  for  improTed  shoe  for  car-brake,  does  not  in- 
dnde,  as  necessary  elem^it,  lateral  motion  due  to  adjustment  of  parts 
wliicli  is  made  subject  of  claim  1. 

Approved  in  General  Electric  Co.  v.  International  Specialty  Co.,  126 
Fed.  759,  61  C.  C.  A.  329,  holding  patent  No.  412,155,  for  improvements 
in  electric  trolleys,  valid  and  infringed;  Still well-Bierce  etc.  Co.  v. 
Eufaula  Cotton  Oil  Co.,  117  Fed.  414,  54  C.  C.  A.  584,  holding  Vaile  & 
Tomkins  patent  No.  421,454,  for  combined  cooker  and  cake  former  for 
oil  meat,  valid  and  infringed  as  to  claims  1,  2,  4  and  9 ;  Page  etc.  Fence 
Co.  V.  Land,  49  Fed.  943,  avoiding  construction  which  would  make  dis- 
tinct claims  cover  same  point ;  McKay  &  Copeland  Lasting  Mach.  Co.  v. 
Claflin,  58  Fed.  354,  holding  claim  "substantially  as  described"  does  not 
include  immaterial  element  as  essential;  Westinghouse  v.  New  York 
Air-Brake  Co.,  59  Fed.  595,  596,  holding  element  not  necessarily  implied 
should  not  be  read  into  claim;  Westinghouse  v.  Boyden  Power  Brake 
Co.,  66  Fed.  1006,  construing  amendment  made  to  meet  examiner's 
views  so  as  not  to  forfeit  actual  invention;  Boynton  v.  Morris  Chute 
Co.,  87  Fed.  227,  refusing  to  include  in  patent  device  not  claimed  as 
such  in  specifications. 

Patentable  novelty  exists  in  combination  of  parts  of  Bing  patent  for 
car-brake,  and  is  infringed  by  similar  combination  with  mere  formal  dif- 
ferences. 

• 

Approved  in  National  Tube  Co.  v.  Mark,  216  Fed.  521,  133  C.  C.  A. 
13,  upholding  Fell  patent  for  apparatus  for  rifling  pipes  or  tubes  and 
held  infringed;  Denning  Wire  etc.  Co.  v.  American  Steel  etc.  Co.,  169 
Fed.  803,  95  C.  C.  A.  259,  American  Steel  etc.  Co.  v.  Denning  Wire  etc. 
Co.,  160  Fed.  121,  upholding  Bates  patent  for  machine  for  making  wire 
fences;  Electric  Candy  Mach.  Co.  v.  Empire  Cream  Separator  Co.,  161 
Fed.  555,  upholding  Morrison  and  Wharton  patent  for  candy  machine; 
American  Can  Co.  v.  Hickmott  Asparagus  Canning  Co.,  142  Fed.  146, 
73  C.  C.  A.  359,  Holden  and  Brown  patent  No.  598,567  for  can-body 
machine,  not  infringed  by  Eidridge  patent  No.  712,998;  0.  H.  Jewell 
Filter  Co.  v.  Jackson,  140  Fed.  344,  72  C.  C.  A.  304,  carrying  arm  of 
sixth  claim  of  letters  patent  No.  509,126  for  improvements  in  filters,  not 
infringed  by  combination  of  straight  arm  with  other  elements  of  pat- 
XII— 22 
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ented  combination;  Kip- Armstrong  Co.  v.  King  Philip  Mills,  130  Fed. 
30,  Baker  patent  No.  595,688,  for  w^rp  stop-motion  for  looms,  claim  5, 
is  valid;  National  Cash  Register  Co.  v.  American  Cash  Register  Co.,  53 
Fed.  372,  3  C.  C.  A.  559,  holding  action  of  each  element,  unlike  result 
of  whole  combination,  need  not  be  new;  Reece  Button-Hole  Mach. 
Co.  V.  Globe  Buttonhole  Mach.  Co.,  61  Fed.  971, 10  C.  C.  A.  194,  uphold- 
ing Reece  patent  for  button-hole  machine ;  Traut  etc.  Mfg.  Co.  v.  Water- 
bury  Buckle  Co.,  64  Fed.  494,  holding  Adams  patent  for  connecting 
suspenders  infringed  by  pjractical  equivalent;  S.  F.  Heath  Cycle  Co.  v. 
Hay,  67  Fed.  249,  upholding  Johnson  patent  for  bicycle  pump;  Con- 
solidated Fastener  Co.  v.  Columbia  Fastener  Co.,  79  Fed.  797,  upholding 
Raymond  patent  for  improved  shirt  button. 

110  U.  S.  238-264,  28  L.  £d.  132,  3  Sup.  Ct  620,  CHOXTTSAU  ▼.  BABLOW. 

£xecntor  of  deceased  partner  held  entitled  to  accounting  as  to  proceeds 
of  partnership  business,  twenty-four  years  after  dissolution,  and  not  barred 
by  laches  or  statute  of  limitations. 

Approved  in  Campbell  v.  Clark,  101  Fed.  976,  42  C.  C.  A.  123,  holding 
suit  between  partners  for  settlement  of  partnership  and  for  accounting 
by  defendants  in  relation  to  partnership  not  governed  by  Texas  statute 
of  limitations  relating  to  recovery  of  realty,  but  by  Tex.  Rev.  Stats.  1895, 
art.  3356,  relating  to  settlement  of  partnership  accounts;  Riddle  v. 
Whitehill,  135  U.  S.  639,  34  L.  Ed.  289,  10  Sup.  Ct.  929,  holding  statute 
of  limitations  does  not  run  during  winding  up  of  partnership  affairs;  dis- 
senting opinion  in  Currier  v.  Studley,  159  Mass.  28,  33  N.  E.  713,  maj(}r- 
ity  holding  partner's  action  for  share  in  proceeds  of  stock  exchange  seat, 
sold  fifteen  years  after  firm's  failure,  barred. 

Powers,  rights,  liabilities  and  remedies,  of  partners  after  the  dissolu- 
tion of  the  firm.    Note,  40  Am.  St.  Rep.  674. 

Miscellaneous.  Cited  in  Shubert  v.  Rosenbei^er,  204  Fed.  936,  45 
L.  B.  A.  (N.  S.)  1062, 123  C.  C.  A.  256,  as  to  meaning  of  "now.'' 

110  IT.  S.  264-272,  28  L.  Ed.  141,  4  Sap.  Ot.  94,  FBEEMAK  ▼.  DAWSON. 

Supreme  Court  has  Jurisdiction  of  appeal  "by  trustee,  for  creditors 
whose  claims  aggregate  over  five  thousand  dollars,  where  fund  involved 
exceeds  five  thousand  dollars. 

Approved  in  Troy  Bank  v.  Whitehead,  184  Fed.  934,  holding  where 
lien  which  secured  two  notes  of  one  thousand  two  hundred  dollars  each 
was  but  incident  of  notes,  they  could  not  be  added  together  for  purpose 
of  giving  Federal  court  jurisdiction. 

Distinguished  in  Feely  v.  Bryan,  65  W.  Va.  595,  47  S.  E.  312,  where 
several  creditors  with  separate  demands  attack  a  mortgage  as  a  prefer- 
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ence,  and  a  decree  adjudging  property  for  benefit  of  all  creditors  is  made, 
these  stuns  cannot  be  added  to  give  Supreme  Court  jurisdiction  for  an 
appeal  by  preferred  creditor;  Gibson  v.  Shufeldt,  122  U.  S.  34,  30  L.  Ed, 
1086,  7  Sup.  Ct.  1069,  limiting  appeal  of  trustee  to  creditors'  claims 
established  at  over  five  thousand  dollars,  on  attack  of  trust  deed ;  Flesh- 
man  V.  Fleshman,  34  W.  Va.  347, 12  S.  E.  715,  where  several  beneficiaries 
suing  trustee  appealed  from  separate  judgments. 

Appllcatlon  to  set  aside  judgment,  neither  affects  its  Talldity  nor  sus- 
pends right  to  execution.  ^ 

Approved  in  King  v.  Davis,  137  Fed.  233,  Federal  court  has  no  power 
to  vacate  judgment  of  former  term  founded  on  false  return  of  process; 
Thalheim  v.  Camp  Phosphate  Co.,  48  Fla.  195,  37  South.  525,  under  sec- 
tion 1272,  Rev.  Stats.  1892,  filing  of  supersedeas  does  not  have  effect  of 
restoring  to  defendant  personal  property  previously  levied  on. 

BecaU  of  execution  by  circuit  judge  in  vacation,  out  of  court,  without 
notice  to  Judgment  creditor,  is  without  legal  effect,  and  all  subsequent  pro- 
ceedings under  execution  relate  back  to  time  of  seizure. 

Approved  in  Rio  Grande  R.  R.  Co.  v.  Gomila,  132  U.  S.  484,  SS  L,  Ed, 
402,  10  Sup.  Ct.  157,  holding  property  seized  under  Federal  process  re- 
mains in  Federal  custody,  notwithstanding  owner's  death;  Stockmeyer 
v.  Tobin,  139  U.  S.  195,  35  L,  Ed.  180,  11  Sup.  Ct.  511,  where  order  was 
made  in  chambers,  without  notice,  directing  sale  of  property. 

Effect  of  supersedeas  upon  execution  after  its  issuance.    Note,  5 
Ann.  Gas.  787. 

At  common  law,  leasehold  Interest  is  personal  property,  and  lessee's 
trade  fixtures  being  severable  before  lease  expires,  both  lease  and  fixtures 
may  be  taken  on  execution  as  personalty. 

Approved  in  In  re  Montello  Brick  Works,  163  Fed.  632,  under  lease  of 
premises  for  long  term  to  be  used  for  manufacturii^  purposes,  a  build- 
ing erected  for  the  plant  is  a  trade  fixture  which  lessee  may  remove  dur- 
ing the  term;  Harvey  Coal  &  Coke  Co.  v.  Dillon,  59  W.  Va.  630,  6 
L.  R.  A.  (N.  S.)  628,  53  S.  £.  939,  holding  writing  in  regard  to  mining 
and  removing  coal  for  rent  or  royalty  was  chattel  real  and  taxable  to 
lessee;  United  States  v.  Stowell,  133  U.  S.  20,  38  L.  Ed.  561, 10  Sup.  Ct. 
248,  holding  forfeiture  of  distillery  illicitly  used  by  mortgagor  is  of 
equity  of  redemption  only;  Sampson  v.  Camperdown  Cotton  Mills,  64 
Fed.  942,  holding  buildings  not  removable  after  term  expires. 

110  TT.  a  272-275,  28  L.  Ed.  144,  4  Sup.  Ct.  6,  JAMES  ▼.  HICKS. 

Under  act  of  1866,  suit  to  recover  illegal  or  excessive  tax  could  be 
brought  within  twelve  months  from  appeal  to  commissioner,  if  he  failed 
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to  decide  within  six  months,  or  within  six  months  from  decision,  whenever 
made. 

Approved  in  Hastings  v.  Harold,  184  Fed.  764,  holding  where  there  had 
been  no  application  for  return  of  internal  tax,  suit  against  collector  to 
recover  them  was  premature;  Commissioners  of  Sinking  Fund  v.  Buck- 
ner,  48, Fed.  635,  holding  such  action,  statutory  remedy. 

Under  section  S227,  bey.  Stats.,  suit  to  recover  illegal  tax,  then  pending 
before  commission,  can  be  brought  within  six  months  after  his  decision. 

Approved  in  Farrell  v.  United  States,  167  Fed.  644,  holding  action  to 
recover  legacy  tax  was  barred  by  two  years  statute  of  limitations. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Gas.  1916A,  301,  310. 

110  U.  S.  276-287,  28  L.  Ed.  145,  4  Sup.  Ct.  27,  KBIPPENDOBF  T.  HYDE. 

Possession  by  marshal  is  custody  of  court;  hence  replevin  will  not  lie 
in  State  court  for  attached  property  in  hands  of  Circuit  Court  marshaL 

Approved  in  Jackson  v.  Parkersburg  etc.  Ry.  Co.,  233  Fed.  789,  hold- 
ing where  Federal  court  had  possession  of  property  of  railroad  company, 
suit  in  State  court  could  be  enjoined  by  Federal  court;  In  re  Schmick 
Handle  &  Lumber  Co.,  233  Fed.  450,  holding  where  claimant  of  timber 
agreed  with  receivers  in  bankruptcy  to  manufacture  it  into  lumber  and 
pay  over  proceeds  to  them,  court  had  possession  of  fund  and  could  sum- 
marily determine  whether  bankrupt's  estate  or  claimant  was  entitled  to 
it;  Sharp  V.  Bonham,  213  Fed.  667,  holding  in  class  suit  brought  in  Fed- 
eral court  to  determine  right  to  use  and  possession  of  church  property, 
said  court  retains  jurisdiction  notwithstanding  decree  of  State  court; 
Coy  V.  Title  Guarantee  &  Trust  Co.,  212  Fed.  523,  holding  where  prop- 
erty of  corporation  in  hands  of  receiver  is  assessed,  taxes  can  be  collected 
only  from  receiver;  Frank  v.  Leopold  &  Feron  Co.,  169  Fed.  925,  hold- 
ing that  State  court  had  no  jurisdiction  to  restrain  United  States  marshal 
from  proceeding  under  writ  issued  by  Federal  court  where  propety  in 
dispute  was  in  custody  of  said  marshal ;  Phelps  v.  Mutual  Reserve  Fund 
Life  Assn.,  112  Fed.  468,  61  L.  R.  A.  717,  50  C.  C.  A.  339,  holding  Fed- 
eral court  cannot  enjoin  receiver  appointed  by  State  «ourt  having  con- 
current jurisdiction  of  subject  matter  from  acting  under  such  appoint- 
ment, where  no  priority  of  jurisdiction  by  Federal  court  is  claimed, 
merely  on  ground  of  lack  of  jurisdiction  to  ap]r>oint;  Jordan  v.  Taylor, 
98  Fed.  645,  holding  while  estate  is  being  administered  in  probate  court 
and  before  rendition  of  executor's  account,  Federal  court  will  not  enter- 
tain bill  by  cestui  que  trust  under  trust  fund,  comprising  general  residu- 
ary estate  of  testator;  to  set  aside  executor's  sale  and  to  take  proceeds 
out  of  executor's  possession;  In  re  Schloerb,  97  Fed.  327,  328,  holding 


341  '  KBIPPENBORF  v.  HYDE.         110  U.  S.  276-287 

when  adjudication  made  on  Tolnntaiy  petition  in  bankruptcy,  personalty 
then  in  possession  of  bankrupt  and  listed  as  assets  of  his  estate  is  within 
jurisdiction  of  bankruptcy  court,  though  no  trustee  appointed,  and  can- 
not be  replevied  by  State  court;  Hockaday  v.  Drye,  7  Okl.  294,  54  Pac. 
477,  478,  where  insolvent  debtor  has  made  assignment,  and  before  filing 
inventory  property  is  attached  and  sold,  general  creditors  may  inter- 
plead in  attachment  action;  Leigh  v.  Green,  62  Neb.  354,  89  Am.  St.  Rep. 
769,  86  N.  W.  1097,  holding  holder  of  tax  lien  may  foreclose  in  State 
court  notwithstanding  pendency  of  action  between  other  parties  in  Fed- 
eral court,  wherein  such  lands  have  been  levied  under  attachment; 
Covell  V.  Heyman,  111  U.  S.  179,  28  L.  Ed.  891,  4  Sup.  Ct.  356,  following 
rule;  Melvin  v.  Robinson,  31  Fed.  635,  declining  to  replevy  property 
attached  by  State  court,  at  instance  of  chattel  mortgagee;  Porter  ▼. 
Davidson,  62  Fed.  628,  refusing  interference  with  possession  of  sheriff 
under  State  court's  process;  Lowenberg  v.  Jeffries,  74  Fed.  387,  uphold- 
ing sheriff's  right  to  deliver  property  attached  to  receiver  upon  court's 
order;  In  re  Foley,  80  Fed.  951,  refusing  to  interfere  with  probate 
court's  custody  of  estate,  by  removing  proceeding:  Steele  v.  Walker,  115 
Ala.  491,  67  Am.  St.  Rep.  66,  21  South.  944,  holding  possession  of  re- 
ceiver is  possession  of  courts;  Lammon  v.  Feusier,  111  U.  S.  19,  28  L.  Ed. 
837,  4  Sup.  Ct.  287,  holding  attachment  of  wrong  property  an  of&cial 
taking  for  which  marshal's  sureties  are  liable;  dissenting  opinion  in 
In  re  Delk's  Estate,  2  Ind.  Ter.  579,  52  S.  W.  55,  majority  upholding 
Federal  court's  jurisdiction  where  all  estate's  creditors  are  not  Indians. 
Distinguished  in  Eddy  v.  Eddy,  168  Fed.  598,  93  C.  C.  A.  586,  holding 
Federal  court  will  take  jurisdiction  of  suit  by  widow,  citizen  of  one 
State,  against  executor  of  deceased's  husband's  estate  situated  in  an- 
other State,  to  set  aside  her  election  to  take  under  will,  as  procured  by 
fraud  of  Executor;  Lehman  v.  Rosengarten,  23  Fed.  642;  Boltz  v.  Eagon, 
34  Fed.  446,  Rothschild  v.  Hasbrouck,  65  Fed.  289 ;  Powers  v.  Blue  Grass 
etc.  Loan  Assn.,  86  Fed.  707,  708,  and  Hamilton  etc.  Shoe  Co,  v.  Mercer, 
84  Iowa,  539,  35  Am.  St  Rep.  332,  51  N.  W.  416,  all  denying  that  posses- 
sion of  assignee  for  creditors  is  custody  of  law:  Friedman  v.  Israel,  26 
Fed.  802,  upholding  right  after  removal,  to  order  marshal  to  take  from 
sheriff  attached  property. 

Conflicts  of  jurisdiction.    Note,  29  Am.  St.  Rep.  311. 

Bill  In  equity  to  restrain  or  regulate  judgments  or  suits  at  law  in  same 
court,  and  thereby  prevent  injustice  under  mesne  or  final  process,  is  an- 
cillary, not  original,  suit,  and  maintainable  wltbont  reference  to  dtlzenship 
of  parties. 

Approved  in  Wabash  R.  R.  Co.  v.  Adelbert  College,  208  U.  S.  55,  62 
L.  Ed.  386,  28  Sup.  Ct.  182,  upholding  exclusiveness  of  Federal  court's 
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jurisdiction  by  virtue  of  its  possession  of  res  in  foreclosure,  by  reserva- 
tion in  final  decree  of  jurisdiction  over  property  and  claim  gainst  it; 
Equitable  Trust  Co.  v.  Western  Pac.  By.  Co.,  231  Fed.  488,  holding 
where  court  has  through  its  receiver  taken  possession  of  property,  it 
will  epjoin  any  party  before  it  from  proceeding  in  another  jurisdiction; 
Ferguson  v.  Omaha  etc.  R.  Co.,  227  Fed.  519,  holding  in  foreclosure  suit 
in  Federal  court,  where  parties  to  whom  mortgagor  undertook  to  convey 
property  asserted  rights  under  it  after  foreclosure  and  sale,  mortgager 
who  was  purchaser  could  maintain  ancillary  bill  to  determine  tbeir 
rights;  UcDermott  v.  Hayes,  197  Fed.  135,  116  C.  C.  A.  553,  holding 
where  in  action  at  law  plaintiff  attached  realty,  and  third  person  inter- 
vened, decree  dissolving  attachment  is  appealable  though  intervening 
petition  is  ancillary  to  original  action;  In  re  Mazson,  170  Fed.  360,  hold- 
ing failure  of  bankrupt  through  oversight  to  claim  homestead  exemption 
in  schedule  does  not  deprive  him  of  exemption  when  timely  application 
therefor  is  made  in  bankruptcy  court;  Whelan  v.  Enterprise  Transp. 
Co.,  164  Fed.  97,  holding  receiver  appointed  by  Federal  court  could  main- 
taiu  action  at  law  in  such  court  against  person  not  a  party  to  receiver- 
ship proceedings  to  recover  on  purely  legal  demand;  Hobbs  Mfg.  Co.  v. 
Goodinir,  164  Fed.  93,  holding  Federal  court  which  has  rendered  judg- 
ment in  favor  of  plaintiff  has  jurisdiction  of  creditor's  hill  filed  by  him 
to  set  aside  frandnlent  conveyances  preventing  collection  of  such  judg- 
ment; Brown  V.  Morgan,  163  Fed.  396,  holdii^  suit  by  attorney  in  Fed- 
eral court  to  enforce  his  lien  on  judgment  recovered  therein  is  ancillary 
to  original  suit  and  court  has  jurisdiction  without  regard  to  amount  in- 
volved or  citiKenship;  City  of  New  Or'cans  v.  Howard,  160  Fed.  398,  87 
C.  C.  A.  345,  where  Federal  court  has  possession  of  property  of  water- 
works compimy,  it  may  grant  partition  and  determine  all  matters  relating 
to  pro|>crty  irrespective  of  citizenship  of  parties  to  the  partKion  suit; 
In  re  McMahon,  147  Fed.  685,  77  C.  0.  A.  668,  court  of  bankruptcy  may 
detciTuine  suit  by  trustee  against  mortgagee  of  property  to  set  aside 
mortgage  given  within  four  months  prior  to  the  bankruptcy;  O'Connor 
V.  O'Connor,  146  Fed.  997,  snit  to  set  aside  judgment  of  dismissal  en- 
tered by  same  court  where  judgment  was  obtained  is  ancillary  to  such 
action ;  King  t.  Davis,  137  Fed.  236,  where  at  time  husband  was  sued 
in  ejectment  he  was  in  possession  by  sufferance  of  wife,  who  held  title 
hut  wn<i  not  sued  and  husband  acquired  life  interest  on  death  of  wife 
jiidi^nent,  he  is  entitled  to  have  judgment  against  htm  by  default 
;ide;  Security  Trust  Co.  v.  Union  Trust  Co.,  134  Fed.  302,  where 
State  court  has  assumed  jurisdiction  of  suit  to  foreclose  railroad  mort- 
Kfti^  and  appointed  a  receiver,  Federal  will  not  assume  jurisdiction; 
Holchcr  V.  Hcndrie  &  Bolthoff  Mfg.  etc.  Co.,  133  Fed.  270.  68  C.  C.  A. 
19,  attarhmciit  lien  obtained  in  State  eonrt  remains  in  force  upon  re- 
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moval  of  case  to  Federal  court ;  Hampton  Roads  Ry.  &  Elec.  Go.  t.  New- 
port News  &  M.  V.  Co.,  131  Fed.  536,  where  Federal  court  has  jurisdic- 
tion of  assets  of  railroad  company  operating  through  receiver,  it  has 
jurisdiction  of  petition  by  receiver  to  restrain  competing  company  from 
maintaining  gates  across  a  street,  without  regard  to  question  of  citizen- 
ship; Leigh  V.  Kewanee  Mfg.  Co.,  127  Fed.  992,  holding  where  action 
at  law  pending  in  Federal  court,  such  court  has  ancillary  jurisdiction 
before  judgment  to  restrain  further  jurisdiction  of  suit  without  regard 
to  citizenship;  Bottom  v.^  National  R.  Bldg.  etc.  Loan  Assn.,  123  Fed. 
745,  holding  Federal  court  appointing  receiver  of  insolvent  building  asso- 
ciation in  suit  to  wind  ,up  its  affairs  has  jurisdiction  of  suit  by  him  to 
foreclose  mortgage,  regardless  of  defendant's  citizenship;  In  re  Boyd, 
120  Fed.  1001,  holding  where  bankrupt  invoked  benefit  of  Bankrupt 
Act  and  thereby  precluded  seller  of  exempt  property  from  obtaining 
judgment  and  levying  execution  thereon,  he  was  estopped  to  deny  bank- 
ruptcy court's  jurisdiction  to  order  sale  and  application  of  proceeds  to 
purchase  price;  Lilienthal  v.  McCdrmick,  117  Fed.  96,  54  C.  C.  A.  475, 
holding  where  Federal  court  obtains  jurisdiction  to  enforce  lien,  by  rea- 
son of  diversity  of  citizenship,  such  jurisdiction  extends  to  determina- 
tion of  rights  of  defendants  who  also  assert  liens  by  cross-bills  against 
other  defendants,  though  there  is  no  diversity  of  citizenship  between 
parties  to  cross-bills;  Bradford  Belting  Co.  v.  Kisinger-Ison  Co.,  113 
Fed.  813,  51  C.  C.  A.  483,  applying  rule  in  suit  for  infringement  of  pat- 
ent; Virginia-Carolina  Chemical  Co.  v.  Home  Ins.  Co.,  113  Fed.  3,  51 
C.  C.  A.  21,  holding  where  insured  brought  separate  State  suits  against 
separate  insurers  under  policies  providing  for  proportional  liability  only, 
and  transfer  to  Federal  court  denied,  but  complete  records  filed  in  Fed- 
eral court  which  refused  to  remand  bill  in  Federal  court  to  enjoin  prose- 
cution of  actions  at  law  and  to  determine  insurer's  liability  in  equity  is 
ancillary  to  law  actions;  Eau  Claire  v.  Payson,  109  Fed.  680,  48  C.  C.  A. 
608,  holding  failure  of  city  to  levy  and  collect  specific  tax  to  create  spe- 
cial fund  for  payment  of  water  rentals  as  required  by  contract  and  as 
authorized  by  statute  does  not  give  equity  jurisdiction  of  suit  to  collect 
rentals  previously  accrued;  Board  of  Liquidation  v.  United  States,  108 
Fed.  691,  47  C.  C.  A.  587,  holding  Federal  court,  as  ancillary  to  action 
therein  in  which  judgment  was  rendered  against  New  Orleans,  may  award 
mandamus  to  board  of  liquidation  of  city  debt  to  compel  board  to  pay  or 
fund  debt  as  required  by  statute,  though  board  not  party  to  original  suit ; 
Coltrane  v.  Templeton,  106  Fed.  374,  45  C.  C.  A.  328,  holding  where,  in 
ancillary  suit,  purpose  of  which  is  to  collect  through  receiver  assets  of 
insolvent  corporation  in  district  other  than  that  in  which  main  suit  is 
pending,  court  has  appointed  same  person  appointed  receiver  in  -original 
suit,  and  has  determined  that  appointment  of  resident  coreceiver  is 
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necessary/ such  appointment  not  reviewable  on  appeal^  Gableman  v. 
Peoria  etc.  R.  Co.,  101  Fed.  4,  41  C.  C.  A.  160,  holding  State  action 
against  railroad  receiver  to  recover  damages  for  personal  injury  result- 
ing from  alleged  negligence  in  operation  of  road  not  removable  as  case 
arising  under  Federal  Constitution  or  laws,  merely  on  ground  that  re- 
ceiver was  appointed  by  Federal  court ;  Aldrich  v.  Campbell,  97  Fed.  665, 
38  C.  C.  A.  347,  holding  Federal  equity  suit  to  restrain  receiver  of  insol- 
vent national  bank  from  prosecuting  action  at  law  in  same  court  against 
complainant,  being  ancillary  to  action  at  law,  court  has  jurisdiction  with- 
out regard  to  amount  involved;  Bond  v.  Carter  Hardware  Co.,  15  App. 
D.  C.  80,  trial  of  right  to  personal  property  seized  on  execution  issued 
by  justice  of  the  peace  is  not  ''suit"  within  statute  requiring  security  for 
costs  from  nonresident  plaintiffs ;  Parr  v.  Blue  Ridge  Coal  Co.,  72  W.  Va. 
181,  77  S.  E.  897,  holding  where  receiver  is  in  possession  of  property  of 
insolvent  corporation,  lessors  of  property  may.be  enjoined  from  forfeit- 
ing lease;  Pacific  R.  R.  Co.  v.  Missouri  etc.  R.  R.  Co.,  Ill  U.  S.  522^ 
28  L.  Ed.  504,  4  Sup.  Ct.  592,  maintaining  jurisdiction  of  railroad's  suit 
to  open  foreclosure  obtained  through  its  attorney's  fraud;  Rothschild 
V.  Hasbrouck,  65  Fed.  292,  upholding  bill  attacking  assignment  for  cred- 
itors, in  aid  of  attachment  at  law;  Dewey  v.  West  Fairmont  Gas  Coal 
Co.,  123  U.  S.  333,  81  L.  Ed.  181,  8  Sup.  Ct.  150,  upholding  bill  to  set 
aside  assignment  by  defendants  in  action  for  breach  of  contract ;  Gumbel 
V.  Pitkin,  124  U.  S.  150,  31  L.  Ed.  380,  8  Sup.  Ct.  387,  holding  Circuit 
Court's  power  to  administer  State  attachment  laws  includes  incidental 
relief;  Morgan's  Louisiana  etc.  S.  S.  Co.  v.  Texas  etc.  Ry.  Co.,  137  U.  S. 
202,  34  L.  Ed.  686,  11  Sup.  Ct.  71,  Osborne  v.  Barge,  30  Fed.  806,  and 
Jesup  V.  Illinois  etc.  R.  Co.,  43  Fed.  496,  all  upholding  cross-bill  asking 
relief  directly  connected  with  subject  matter  of  original  bill ;  Johnson  v. 
Christian,  125  U.  S.  646^  81  L.  Ed.  821,  8  Sup.  Ct.  1136,  upholding  suit 
to  restrain  enforcement  of  ejectment  decree,  obtained  in  same  court; 
Root  V.  Woolworth,  150  U.  S.  413,  37  L.  Ed.  1126,  14  Sup.  Ct.  139, 
upholding  jurisdiction  of  bill  by  plaintiff's  assignee  to  compel  convey- 
ance originally  ordered;  Lamb  v.  Ewing,  54  Fed.  273,  4  C.  C.  A.  320, 
upholding  proceeding  by  surety  on  stay  bond  to  compel  plaintiff's  com- 
pliance with  court's  order;  White  v.  Ewing,  159  U.  S.  39,  40  L.  Ed.  68, 
15  Sup.  Ct.  1019,  upholding  receiver's  suit  against  insolvent  corpora- 
tion's debtors,  as  ancillary  to  creditor's,  suit  against  corporation;  Carey 
V.  Houston  etc.  Ry.  Co.,  161  U.  S.  130,  131,  40  L.  Ed.  644,  16  Sup.  Ct. 
542,  543,  Foster  v.  Mansfield  etc.  R.  Co.,  36  Fed.  628,  and  Symmes  v. 
Union  Trust  Co.,  60  Fed.  853,  all  upholding  bill  to  set  aside  decree  of 
same  court  as  ancillary;  Pope  v.  Louisville  etc.  Ry.  Co.,  173  U.  S.  577, 
43  L.  Ed.  814,  19  Sup.  Ct.  501,  holding  decree  in  ancillary  litigation  be- 
comes final  with  original  decree;  Rosenbaum  v.  Council  Bluff  Ins.  Co.^ 
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37  Fed.  725,  upholding  bill  for  reformation,  as  ancillary  to  suit  on 
policy;  Farmers'  etc.  Trust  Co.  v.  Houston  etc.  Ry.  Co.,  44  Fed.  116; 
Carey  v.  Houston  etc.  Ey.  Co.,  52  Fed.  674,  Compton  v.  Jesup,  68  Fed. 
279,  2^,  15  C.  C.  A.  397,  and  Toledo  etc.  R.  Co.  v.  Continental  etc.  Co., 
95  Fed.  504,  36  C.  C.  A.  156,  all  holding  mortgage  foreclosure  ancillary 
to  receivership  of  railroad  under  separate  foreclosure;  Central  Trust 
Co.  V.  Bridges,  57  Fed.  762,  6  C.  C.  A.  539,  holding  bill  of  lienholders 
ancillary  to  railroad  mortgage  foreclosure;  McGee  v.  Marietta  etc.  Ry. 
Co.,  48  Fed.  247,  where  bill,  though  original,  was  in  essence  supplemen- 
tary to  ancillary  foreclosure ;  Ross  v.  Ft.  Wayne,  63  Fed.  471,  11  C.  C.  A. 
288,  permitting  patentee's  assignee,  pending  suit  for  infringement,  to 
file  bill  asking  to  be  substituted;  Pullman's  Palace  Car  Co.  v.  Washburn, 
66  Fed.  793,  holding  writ  of  scire  facias,  to  enforce  payment  of  costs 
against  surety  before  removal,  ancillary;  Phelps  v.  Oaks,  117  U.  S.  241, 
29  L.  ^d.  890,  6  Sup.  Ct.  716,  upholding  jurisdiction  in  ejectment  against 
tenant,  notwithstanding  citizenship  of  intervening  landlord;  Society  of 
Shakers  v.  Watson,  68  Fed.  736,  15  C.  C.  A.  632,  and  Rice  v.  Durham 
Water  Co.,  91  Fed.  434,  both  holding  intervention  of  third  party  cannot 
divest  jurisdiction  already  acquired;  Sioux  City  etc.  Warehouse  Co.  v. 
Trust  Co.  of  North  America,  82  Fed.  128,  27  C.  C.  A.  73,  holding  con- 
solidation or  intervention  cannot  divest  jurisdiction;  McDonald  v.  Selig- 
man,  81  Fed.  757,  holding  bill  to  enjoin  enforcement  of  judgment,  and 
for  permission  to  intervene,  ancillary;  Bradshaw  v.  Miners'  Bank,  81 
Fed.  904,  26  C.  C.  A.  673,  holding  bill  to  enjoin  prosecution  of  creditors ' 
suit,  ancillary  thereto;  Maitland  v.  Gibson,  79  Fed.  137,  holding  bill  to 
enforce  payment  of  judgment  out  of  patents  ancillary;  New  York  Com- 
mercial Co.  V.  Francis,  83  Fed.  772,  28  C.  C.  A.  199,  maintaining  equity 
jurisdiction  to  protect  creditor  attacking  in  State  court  against  sale 
under  Circuit  Court  execution;  Broadis  v.  Broadis,  86  Fed.  954,  where 
one  equity  suit  was  ancillary  to  another ;  Widaman  v.  Hubbard,  88  Fed. 
812,  where  bill  sought  to  enjoin  further  prosecution  of  action  at  law; 
Brochon  v.  Wilson,  91  Fed.  619,  34  C.  C.  A.  31,  holding  application  of 
creditor's  assignee  for  release  of  levy  preceding  assignment  ancillary; 
Gay  V.  Brierfield  Coal  etc.  Co.,  94  Ala.  311,  312,  319,  33  Am.  St.  Bep. 
129,  130,  1217,  16  L.  R.  A.  567,  568,  571,  11  South.  356,  359,  upholding 
right  to  seek  relief  in  State  court,  when  it  could  not  be  had  in  pending 
Federal  suit;  Ex  parte  Breedlove,  118  Ala.  174,  24  South.  363,  upholding 
ejected  tenant's  right  to  be  made  party  to  receivership  of  crop's  pro- 
ceeds ;  Smythe  v.  Henry,  41  Fed.  713,  upholding  bill  to  enjoin  ejectment 
on  void  patent,  valid  on  face;  Grand  Trunk  Ry.  Co.  v.  Central  etc.  R.  Co., 
88  Fed.  624,  holding  receiver  in  possession  of  all  property  need  not  be 
made  technical  defendants  to  each  bill;  Hull  v.  Burr,  234  U.  S.  721,  58 
L.  Bd.  1562,  34  Sup.  Ct.  892,  ai^endo. 
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Distinguished  in  G.  &  C.  Merriam  Co.  v.  Saalfleld,  241  U.  S.  31,  «0 
L.  Ed.  873,  supplemental  bill  to  obtain  decree  in  personam  against  non- 
resident ou  ground  that  by  his  participation  in  defense  of  original  ac- 
tion he  had  mode  himself  an  actual  party,  is  an  original  proceeding 
against  him;  Hawes  v.  First  Nat.  Bank,  229  Fed.  68,  where  intervener 
was  indispensable  party;  Bear  Quich  Placer  Min.  Co.  v.  Walsh,  198  Fed. 
.^2,  holding  bankruptcy  court  has  ancillary  and  exclusive  jurisdiction 
to  hear  and  determine  all  adverse  claims  to  property  in  hands  of  re- 
ceiver, bat  not  to  determine  conflicting  claims  to  water  rights;  Engle- 
hard-Hitchcock  Co.  v.  Southern  Banking  etc.  Co.,  162  Fed.  691,  holding 
decree  ordering  sale  of  property  where  sale  is  confirmed  cannot  be  set 
aside  and  case  reopened  on  petition  of  third  party  claiming  interest  in 
property;  Ralston  v.  Sharon,  51  Fed.  709,  711,  where  property  involved 
was  no  longer  in  court's  custody;  Clyde  v.  Riehmond  etc.  R.  Co.,  65  Fed. 
340,  where  intervening  petitioner's  claim  arose  in  another  jnrisdiction ; 
Baltimore  etc.  Loan  Assn.  v.  Alderson,  90  Fed.  146,  147,  32  C.  C.  A.  542, 
where  lienholdeis  of  same  citiaenship  as  complainant  were  necessary  par- 
ties; In  re  Tyler,  149  U.  S.  181,  37  L.  Ed.  696,  13  Sup.  Ct.  789,  arguendo. 
Judgments — Res    ad  judicata — Conclnsive    upon    the    parties    and 

privies.     Note,  11  Am.  St.  Bep.  136. 
Injunction  in  State  court  against  execution  of  final  process  of  Fed- 
eral court.     Note,  76  Am.  Dec.  224. 
Injunction  against  execution  sales  or  other  oroceedings  under  final 
process.     Note,  30  L.  R.  A.  104,  116. 

So  one,  eren  In  eqiilty,  can  beconie  partr  to  suit  wltAont  aa  interttrt 
therein,  but  one  cUlmlng  an  Inteivn  in  saavevtared  propertr  majr  apiOy  to 
court  to  direct  Ininlry  as  to  Ua  Interest. 

Approved  in  Dexter  Horton  Nat.  Bk.  v.  Hawkins,  190  Fed.  927,  111 
C.  C,  A.  514,  holding  where  receivers  of  insolvent  bank  obtained  posses- 
sion of  box  of  coin,  clainiant  contd  file  petition  in  eaose,  and  had  ri^ht 
of  appeal  upon  adverse  decision;  Strain  v.  Palmer,  159  Fed.  631,  86 
C.  C.  A.  618,  holding  one  who  claims  to  own  personalty  taken  from  his 
possci^ion  can  present  petition  asserting  such  claim  in  proceeding 
wherein  receiver  was  appointed ;  Tift  v.  Southern  Ry.  Co.,  159  Fed.  559, 
holding  in  action  where  repayment  of  excessive  lumber  rates  were 
charged,  shippers  who  were  not  complainants  might  intervene  and  share 
in  amount  repaid ;  Newton  v.  G^ie,  155  Fed.  602,  603,  604,  holding  junior 
mortgagee,  in  order  to  foreclose  his  mortgage,  cannot  make  himself  party 
to  sait  brought  to  foreclose  prior  mortgage;  Miller  &  Lux  t.  Rickey,  146 
Fed.  584.  cross-bills  between  defendants  in  Federal  conrts  to  determine 
ii|T|iropriators'  r^bts  in  stream  may  be  filed  where  court  has  jurisdic- 
tiiiii  of  suit  by  reason  of  diversity  of  eitiiensbip:  Ames  Realty  Co.  v. 
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Big  Indian  Min.  Co.,  146  Fed.  180,  in  snit  in  Federal  court  to  establish 
rights  to  water  of  stream  against  several  appropriators,  all  of  whom  are 
citizens  against  different  States,  cross-bills  may  be  filed  between  defend- 
ants; In  re  Moody,  131  Fed.  529,  bankruptcy  court  has  jurisdiction  to 
take  possession  by  marshal  or  receiver  of  property  in  possession  of 
claimant,  where  it  has  been  fraudulently  transferred  by  bankrupt,  and 
said  court  has  power  to  determine  right  of  ownership;  Louisville  Trust 
Co.  V.  Knott,  130  Fed.  826,  66  C.  C.  A.  168,  State  court  has  jurisdiction 
over  action  by  minority  stockholders  for  inspection  of  books  of  liqui- 
dating corporation,  where  creditor  of  corporation  collusively  obtained  a 
judgment  and  secured  appointment  of  receiver;  Peninsular  Naval  Stores 
Co.  V.  Cox,  67  Fla.  517,  49  South.  196,  one  who  buys  land  at  execution 
sale  has  no  right  to  be  made  defendant  in  suit  to  foreclose  prior  mort- 
gsge;  Raisin  v.  Statham,  22  Fed.  146,  upholding  petition  pro  interesse 
suo,  by  sheriff's  purchaser,  to  set  aside  marshal's  sale;  Gregory  v.  Pike, 
67  Fed.  846,  16  C.  C.  A.  33,  denying  right  to  be  made  party  in  equity 
against  complainant's  objection. 

Intervention.    Note,  123  Am.  St.  Rep.  282. 

Intervention  in  Federal  courts.    Note,  Ann.  Oas.  1913D,  1032. 

Oourts  of  equity  and  of  law  have  inherent  power  over  their  own  process 
to  prevent  abuse  and  injustice,  and  to.  protect  their  jurisdiction  and  their 
ofllcerB  in  possession  of  property  in  law's  custody. 

Approved  in  Put-in-Bay  Water-Works,  L.  &  R.  R.  Co.  v.  Ryan,  181 
U.  S.  433,  45  L.  Ed.  988,  21  Sup.  Ct.  718,  holding  Federal  jurisdiction 
in  suit  between  diverse  citizens  in  which  matter  in  dispute  is  alleged  to 
be  over  two  thousand  dollars  is  not  terminated  by  ex  parte  affidavits 
denying  that  property  is  of  value  alleged,  unless  this  fact  appears  to 
satisfaction  of  court;  Phelps  v.  Mutual  Reserve  Fund  Life  Assn.,  112 
Fed.  467,  61  L.  R.  A.  717,  50  C.  C.  A.  339,  holding  Federal  court  cannot 
enjoin  receiver  appointed  by  State  court,  having  concurrent  jurisdiction 
over  subject  matter,  from  acting  under  appointment,  where  no  priority 
of  jurisdiction  is  claimed,  on  ground  of  lack  of  jurisdiction  to  appoint ; 
Connor  v.  Tennessee  Cent.  Ry.  Co.,  109  Fed.  938,  54  L.  R.  A.  687,  48 
C.  C.  A.  730,  holding  purchaser  at  judicial  sale  may  intervene  in  suit  to 
enforce  unforeclosed  lien  and  assert  rights  to  which  he  has  succeeded 
as  purchaser;  Columbus  S.  &  H.  R.  Co.  Appeals,  109  Fed.  199,  48  C.  C.  A. 
275,  determining  effect  of  requiring  special  security  for  purchase  money 
at  foreclosure  sale  on  lien  of  receiver's  certificate;  Gravenberg  v.  Laws, 
100  Fed.  6,  7,  40  C.  C.  A.  240,  holding  in  action  at  law  to  recover  fixed 
sum  due  under  contract,  and  seeking  sequestration  of  defendant's  prop- 
erty, persons  claiming  labor  liens  against  such  property  cannot  inter- 
vene jointly  to  enforce  such  liens,  and  to  have  priority  determined. 
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where  such  determination  involves  trial  of  numerous  issaes  of  fact ; 
Nelson  v.  Meehan,  2  Alaska,  495,  where  plaintiff  recovered  judgment 
for  specific  performance  of  contract,  it  would  be  set  aside  in  same  court 
upon  showing  of  fraud  and  perjury;  Covell  v.  Heyman,  111  U.  S.  181, 
28  L.  Ed.  892,  4  Sup.  Ct.  358,  holding  levy  of  attachment  by  mesne 
process  or  of  execution  places  property  in  court's  custody;  Labette  Co. 
Commrs.  v.  Moulton,  112  U.  S.  221,  28  L.  Ed.  699,  5  Sup.  Ct,  110,  up- 
holding mandamus  to  enforce  payment  of  tax,  directed  against 
strangers  to  original  suit;  Gaines  v.  Springer,  46  Ark.  512,  affirming 
Federal  court's  jurisdiction  to  enjoin  collection  of  tax  levied  under  its 
mandamus ;  Tua  v.  Carrier,  117  U.  S.  208,  29  L.  Ed.  858,  6  Sup.  Ct.  569, 
holding  surviving  partner's  surrender  to  court  of  assets,  not  assailable 
collaterally  as  to  deceased  partner's  interest;  Gumbel  v.  Pitkin,  124 
U.  S.  143,  31  L.  Ed.  378,  8  Sup.  Ct.  383,  holding  stranger  may  invoke 
law  court's  incidental  equitable  power  to  prevent  injustice;  Johnson  v. 
Christian,  125  U.  S.  646,  81  L.  Ed.  821,  8  Sup.  Ct.  1136,  Byers  v.  Mc- 
Auley,  149  U.  S.  614,  37  L.  Ed.  871,  13  Sup.  Ct.  908,  and  In  re  Johnson, 
167  U.  §.  125,  42  L.  Ed.  104,  17  Sup.  Ct.  737,  both  holding  court  having 
possession  of  person  or  property  cannot  be  deprived  thereof  till  jurisdic- 
tion exhausted;  Clarke  v.  Shaw,  24  Blatchf.  98,  28  Fed.  357,  holding 
money  collected  by  marshal  on  execution,  not  attachable  under  trustee 
process;  St.  Paul  etc.  Ry.  Co.,  v.  Drake,  72  Fed.  949,  19  C.  C.  A.  252, 
holding  marshal's  right  to  possession  can  be  litigated  only  by  ancillary 
proceeding,  not  separate  suit;  Steele  v.  Walker,  115  Ala.  493,. 495,  67  Am. 
St.  Rep.  68,  70,  21  South.  945,  946,  holding  marshal  not  liable  to  tres- 
pass by  stranger  for  property  seized  by  court's  order;  Raisin  v. 
Statham,  22  Fed.  147,  relieving  purchaser  at  sheriff's  sale  from  subse- 
quent sale  by  marshal;  Naumburg  v.  Hyatt,  24  Fed.  902,  holding  re- 
ceiver may  be  appointed  to  take  charge  of  attached  property;  Thomp- 
son V.  McReynolds,  29  Fed.  658,  assuming  jurisdiction  to  enjoin  assign- 
ment of  judgment;  Pickett  v.  Filer  &  Stowell  Co.,  40  Fed.  314,  up- 
holding ancillary  bill  to  enjoin  seizure  by  marshal  of  property  in  sher- 
iff's custody;  Claflin  v.  Beaver,  41  Fed.  206,  207,  upholding  jurisdiction 
to  adjudge  wrongful  seizure  in  replevin  of  goods  not  described  in  writ ; 
Compton  V.  Jesup,  68  Fed.  279,  280,  15  C.  C.  A.  397,  assuming  juris- 
diction of  railroad  foreclosure  suit  where  road  was  in  receiver's  pos- 
session; In  re  Hajl  &  Stillson  Co.,  69  Fed.  426,  requiring  notice  to 
parties  on  application  of  State  court  creditor  to  levy  attachment  on 
property  in  receiver's  possession;  dissenting  opinion  in  Denny  v.  Ben- 
nett, 128  U.  S.  502,  32  L.  Ed.  496,  9  Sup.  Ct.  139,  holding  rightful  owner 
cannot  replevy  property  in  marshal's  possession  except  in  court  issuing 
writ ;  Tefft  v.  Sternberg,  40  Fed.  7,  5  L.  R.  A.  225 ;  Whetters  v.  Sowles, 
32  Fed.  772,  In  re  Walsh  Bros.,  163  Fed.  357,  and  Kirk  v.  United 
States,  124  Fed.  341,  all  arguendo. 


349  AMERICAN  FILE   CO.  v.  GARRETT.    110  U.  S.  288-295 

• 
Distin^ished  in  Chapman  v.  Brewer,  114  U.  S.  172,  29  L.  Ed.  88,  5 
Sup.  Ct.  806,  holding  assignment  in  bankruptcy  relates  back  to  petition 
as  against  intervening  attachment;  Moran  v.  Stnrges,  154  U.  S.  274, 
38  L.  Ed.  987,  14  Sup.  Ct.  1024,  upholding  seizure  in  admiralty  of  tow- 
boats  after  State  court  appointed  receiver. 

Form  of  proceeding  for  relief  ancillaxy  to  original  suit  is  determined 
by  circumstances  of  case,  but  whether  at  law  or  in  equity,  rights  of  par- 
ties will  be  protected  agalnrt  judicial  error,  and  final  decree  is  reviewable 
on  appeaL 

Approved  in  McGriff  v.  Baldwin,  23  Fed.  224,  refusing  to  dismiss 
affidavit  of  illegality  of  execution  provided  by  State  law;  Claflin  v. 
Beaver,  35  Fed.  260,  directing  issue  to  determine  ownership  of  goods 
seized  by  marshal,  in  accordance  with  State  practice;  Gbregory  v.  Pike, 
67  Fed.  845,  15  C.  C.  A.  33,  arguendo. 

In  absence  of  adequate  legal  remedy,  bill  lies  In  Olrcuit  Oeurt  to  enjoin 
payment  by  marslval  on  creditor's  judgment  of  moiiey  representing  attached 
property,  at  instance  of  third  party  claiming  ownership,  regardless  of  his 
dtlzenshlp. 

Approved  in  Teatman  v.  Bradford,  44  Fed.  538,  where  bill  was  filed 
attacking  contract  made  after  partition  decree,  l^al  remedy  being  ade- 
quate; Mercantile  Trust  Co.  v.  Atlantic  etc.  B.  Co.,  63  Fed.  517,  and 
Union  Trust  90.  v.  Atchison  etc.  R.  Co.,  8  N.  M.  338,  43  Pac.  704,  both 
permitting  adjudication  of  telegraph  company's  right  to  use  right  bf 
way  in  railroad  foreclosure  proceeding. 

Miscellaneous.  Cited  in  Krippendorf  v.  Hyde,  28  Fed.  789,  for  state- 
ment of  facts;  Neun  v.  Blackstone  Bldg.  etc.  Assn.,  149  Mo.  83, 50  S.  W. 
439,  as  to  receiver  as  party. 

110  XX.  a  288-296,  28  L.  Ed.  149,  4  8up.  Ct.  90,  AMBBIOAK  FELB  OO.  ▼. 
GABKBTT. 

Where  sworn  answer  responsiYe  to  bill,  and  depositions  of  defendants 
denying  notice  are  uncontradicted  by  any  evidence  In  record,  their  truth 
must  be  presumed. 

Approved  in  Childs  v.  N.  B.  Carlstein  Co.,  76  Fed.  91,  presuming 
truth  of  answer  responsive  to  and  denying  allegations  of  bill. 

Creditor,  without  notice,  who.  acquires  bonds  before  maturity  as  col- 
lateral for  valid  debt  exceeding  their  value,  takes  them  as  bona  fide  holder 
for  value  ftee  of  equities  existing  against  pledgor. 

Approved  in  Melton  v.  Pensacola  Bk.  etc.  Co.,  190  Fed.  132,  111 
C.  C.  A.  166,  applying  rule  to  pledgee  of  notes  before  maturity;  H. 
Scherer  &  Co.  v.  Everest,  168  Fed.  831,  94  C.  C.  A.  346,  one  taking  notes 
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in  payment  of  debt  past  due  is  purchaser  for  value  in  ordinary  course 
of  business;  In  re  Hopper-Morgan  Co.,  154  Fed.  262,  holding  indorsee 
of  accommodation  note  taking  same  from  another  indorsee  as  collateral 
security  is  holder  for  value;  Tollman  v.  Quincy,  129  Fed.  975,  where 
defendant's  note  was  transferred  to  plaintiff  before  maturity  in  settle- 
ment of  pending  suit,  plaintiff  was  bona  fide  holder;  Birket  v.  Elward, 
68  Kan.  300,  64  L.  R.  A.  568,  74  Pac.  1101,  indorsee  of  negotiable  note 
taken  as  security  for  prior  debt,  there  being  no  new  consideration,  is 
holder  for  value;  Briggs  v.  Phelps,  70  Fed.  31,  where  holder's  assignor 
loaned  money  on  underdue  town  bonds  without  notice  of  infirmity; 
D'Esterre  v.  Brooklyn,  90  Fed.  593,  holding  creditor  who  accepts  under- 
due  municipal  bonds  in  exchange  for  other  collateral  is  bona  fide 
purchaser. 

Assignee  in  bankruptcy  Is  not  bound  to  accept  property  of  onerous 
character;  e.  g.,  stock  in  Insolvent  company  carrying  liability  for  debts. 

Approved  in  First  Nat.  Bank  v.  Lasater,  196  U.  S.  119,  49  L.  Ed.  409, 
25  Sup.  Ct.  206,  payment  under  section  5198,  Rev.  Stats.,  by  giving  re- 
newal note,  will  not  uphold  recovery  against  bank  on  account  of  usury 
in  first  note;  In  re  Wiseman,  159  Fed.  240,  holding  trustee  of  bankrupt 
was  under  no  duty  to  either  sell  or  collect  judgment  while  it  was  un- 
collectible, but  could  do  so  later;  In  re  Chambers,  Calder  &  Co.,  98  Fed. 
867,  holding  where  landlord  brings  ejectment  against  bankruptcy  re- 
ceiver in  State,  he  will  be  enjoined  from  prosecution  of  such  action; 
Klein  v.  Gavenesch  Co.,  64  N.  J.  Eq.  53,  53  Atl.  197,  holding  lessor  in 
lease  for  term  at  designated  annual  rental,  which  gives  him  right  of 
re-entry  in  case  of  failure  to  pay  rent,  not  entitled  on  lessee's  insol- 
vency to  demand  from  receiver  rent  accruing  under  lease  after  receiver 
quits  premises;  Glenn  v.  Savage,  65  Md.  56,  3  Atl.  897,  reaffirming  rule; 
Sparhawk  v.  Yerkes,  142  U.  S.  13,  35  L.  Ed.  918,  12  Sup.  Ct.  106,  hold- 
ing assignee  not  bound  to  accept  bankrupt's  stock  exchange  member- 
ship ;  Sessions  v.  Romadka,  145  U.  S.  39,  36  L.  Ed.  613,  12  Sup.  Ct.  801, 
holding  assignee  not  bound  to  accept  worthless  patent;  Quincy  etc.  R. 
R.  Co.  V.  Humphreys,  145  U.  S.  99,  86  L.  Ed.  638,  12  Sup.  Ct.  793,  deny- 
ing receiver's  liability  as  assignee  of  lessee;  Dushane  y.  Beall,  161  U.  S. 
515,  40  L.  Ed.  792,  16  Sup.  Ct.  638,  and  Hill  v.  Graham,  11  Colo.  App. 
541,  542,  53  Pac.  1062,  both  holding  assignee  bound  to  decline  onerous 
assets;  Sayre.v.  Glenn,  87  Ala.  633,  6  South.  46,  holding  discharge  does 
not  release  bankrupt  from  assessment  on  unpaid  stock  subscription; 
Lancey  v.  Foss,  88  Me.  218,  33  Atl.  1072,  upholding  bankrupt's  title  to 
property  disclaimed  by  assignee;  Beall  v.  Dushane,  149  Pa.  St.  443,  24 
Atl.  285,  denying  assignee's  right  to  claim  property  unclaimed  till  suc- 
cessful termination  of  expensive  litigation;  dissenting  opinion  in  Har- 
mon V.  Dothan  Nat. 'Bank,  186  Ala.  392,  64  South.  632,  majority  hold- 
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ing  where  mortgagee  of  chattels  sells  at  unauthorized  sale  for  amount 
in  excess  of  debt,  mortgagor  may  recover  excess;  dissenting  opinion  in 
Equitable  Life  Assur.  Soc.  v.  Perkins,  41  Ind.  App,  194,  80  N.  E.  685, 
majority  holding  insurance  company  could  not  escape  liability  to  in- 
sured under  i)olicy  because  of  innocent  failure  to  list  it  when  filing 
petition  in  bankruptcy. 

Distinguished  in  Atchison  etc.  Ry.  Co.  v.  Hurley,  153  Fed.  610,  82 
C.  C.  A.  453,  holding  that  trustee  in  bankruptcy  having  taken  over 
leased  property  was  bound  to  fulfill  conditions;  Irons  v.  Manufacturers' 
Nat.  Bank,  27  Fed.  594,  holding  discharge  releases  bankrupt  stock- 
holder from  statutory  individual  liability  then  actually  provable. 

One  who  acquires  corporate  bonds  from  assignee  In  bankruptcy,  agree- 
ing to  indemnify  him  as  a  stockholder  against  liability  on  bankrupt's  stock- 
holdings, is  not  thereby  precluded  from  enforcing  payment  of  bonds  from 
other  stockholders,  assignee  not  being  liable  as  stockholder. 

Approved  in  Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S.  758,  30  L.  Ed. 
828,  7  Sup.  Ct.  763,  holding  stockholder's  statutory  liability  enforceable 
only  by  special  remedy  thereby  given;  Sayles  v.  Brown,  40  Fed.  8,  9, 
holding  such  stockholders  not  entitled  to  contribution,  liability  being 
penal. 

110  IT.  8.  296-301,  28  L.  Ed.  152,  4  Sup.  Ot.  1,  WHITESIDE  ▼.  HASELTON. 

Supreme  Court  has  jurisdiction  in  partition  where,  record  being  silent, 
appellant  produces  afidavit  not  contradicted  under  oath,  swearing  value  of 
interest  he  claims  is,  and  at  salt's  commencement  was,  over  five  thou- 
sand dollars. 

Approved  in  Robinson  v.  Suburban  Brick  Co.,  127  Fed.  806,  62 
C.  C.  A.  484,  holding  not  essential  that  bill  in  Federal  court  should 
state  amount  or  value  in  controversy,  if  it  be  within  jurisdictional  limit 
from  allegation  in  bill,  or  otherwise  from  record  or  from  evidence  taken 
before  hearing  of  objections  to  jurisdiction;  United  States  v.*  Freight 
Assn.,  166  U.  S.  310,  41  L.  Ed.  1017,  17  Sup.  Ct.  547,  holding  amount  in 
dispute  may  be  shown  by  affidavit;  Robinson  v.  Neill,  34  W.  Va.  132, 
11  S.  E.  1000,  arguendo. 

Where  decree  determines  title  in  issue  in  suit  to  enforce  lien  for  rent, 
it  is  condusiYe  on  parties  and  privies. 

Approved  in  Rickey  Land  etc.  Co.  v.  Miller  &  Lux,  218  U.  S.  263, 
54  L.  Ed.  1038,  31  Sup.  Ct.  11,  holding  doctrine  of  lis  pendens  applies 
CO  grantee  of  water  rights,  conveyed  to  avoid  jurisdiction  of  Federal 
court. 

Distinguished  in  Mankato  v.  Barber  A.  P.  Co.,  142  Fed.  341,  73 
C.  C.  A.  439,  where  contractor  in  the  city  was  not  party  to  suit  to  have 
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contract  adjudged  void,  it  is  not  bound  by  judgment  because  it  had 
knowledge  thereof. 

Nonresident  corporation  purchasing  realty  pendente  lite  is  bound  by 
decree. 

Approved  in  Hargrove  v.  Cherokee  Nation,  129  Fed.  190,  63  C.  C.  A. 
276,  general  rule  that  stranger  cannot  by  purchase  from  defendant 
pendente  lite  acquire  any  right  not  subject  to  judgment,  applies  to  suit 
by  Indian  tribe  to  recover  lands  held  by  those  claiming  membership  in 
the  tribe. 

Distinguished  in  King  v.  Davis,  137  Fed.  240,  Va,  Code  1887,  §  3S(B6, 
relating  to  filing  lis  pendens,  has  no  application  to  Federal  courts  sit- 
ting in  Virginia. 

Law  of  lis  pendens.    Note,  56  Am.  St.  B^.  856. 

110  XX.  S.  301-304,  28  I..  Ed.  154,  4  Sup.  Ot.  5,  ILLINOIS  ETC.  R.  B.  OO.  T. 
TUTWITiTi, 

Patentee  is  usually  not  entitled  to  interest  on  infringer's  profits. 
Approved  in  Doten  v.  City  of  Boston,  138  Fed.  408,  70  C.  C.  A.  308, 
owner  of  patent  may  recover  from  user  infringing  device  amount  saved 
by  substitution  of  such  device  for  one  previously  used. 

Where  decree  for  patent  infringement  is  si&rmed  in  principle,  but  sent 
back  and  referred  to  master  to  ascertain  damages  by  different  rule,  interest 
should  be  allowed  from  date  of  master's  report. 

Approved  in  Union  Steamboat  Co.  v.  Cha£&n's  Admrs.,  204  Fed.  420, 
122  C.  C.  A.  598,  holding  where  master's  report  in  proceeding  to  limit 
liability  was  not  filed  for  four  years,  interest  should  be  allowed  from 
date  of  completion;  Campbell  v.  Mayor  etc.  of  New  York,  105  Fed.  631, 
holding  entering  order  for  decree  for  amount  of  profits  found  by  court 
constitutes  ascertainment  of  damages  for  infringement  of  patent,  and 
amount  bears  interest  from  date  of  order,  notwithstanding  delay  in 
entering  decree;  National  etc.  Paper  Co.  v.  Dayton  Paper-Novelty  Co., 
97  Fed.  332,  holding  interest  not  recoverable  on  profits  allowed  in 
equity  for  infringement  of  patent  prior  to  time  master  has  liquidated 
damages ;  Tilghman  v.  Proctor,  125  U.  S.  160,  161,  81  L.  Ed.  672,  8  Sup. 
Ct.  907,  Crosby  Steam  Gage  &  Valve  Co.  v.  Consolidated  Safety  Valve 
Co.,  141  U.  S.  457,  458,  85  L.  Ed.  816,  12  Sup.  Ct.  55,  and  Keep  v. 
Fuller,  42  Fed.  899,  all  allowing  interest  on  infringement  damages  from 
date  of  master's  report;  Kneeland  v.  American  Loan  &  Trust  Co.,  138 
U.  S.  512,  34  L.  Ed.  1053,  11  Sup.  Ct.  427,  allowing  interest  from  date 
of  former  decree,  where  case  was  remanded  for  new  computation 
merely. 

Interest  on  unliquidated  damages.    Note,  28  L.  R.  A.  (N.  B.)  75. 
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Suit  for  infringement  of  patent  amvives  to  deceased  patentee's  per- 
sonal  representatiTes. 

Approved  in  Head  v.  Porter,  70  Fed.  499,  following  rule. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  856. 

110  17.  8.  S04-S05,  28  L.  Ed.  155,  3  Sup.  Ct.  638,  WABASH  ETC.  BT.  OO. 
Y.  KNOX. 

Wbere  record  shows  tender  and  deposit  in  court  below  of  sum  sui&cient 
to  reduce  plaintiff's  claim  b^ow  five  tbousand  dollars,  Supreme  Court  bas 
no  jurisdiction. 

Approved  in  Gibson  v.  Shufeldt,  122  U.  S.  29,  30  L.  Ed.  1084;  7  Sup. 
Ct.  1067,  limiting  defendant's  appeal  to  such  plaintiffs  as  have  judg- 
ments for  over  five  thousand  dollars ;  Gorman  v.  Havird,  141  U.  S.  208, 
(35  L.  Ed.  718,  11  Sup.  Ct.  944,  denying  jurisdiction  where  record  shows 
plaintiffs  bona  fide  claim  insufficient;  New  England  Mtg.  Security  Co. 
V.  Gay,  146  U.  S.  128,  36  L.  Ed.  647,  12  Sup.  Ct.  816,  holding  jurisdic- 
tion depends  on  amount  involved,  irrespective  of  incidental  loss  depend- 
ent on  judgment. 

110  XX.  8.  305-310,  28  L.  Ed.  156,  4  Sup.  Ct.  8,  JEFFBIES  ▼.  MUTUAIf 
UFE  INS.  CO. 

« 

.  Findings  of  fact  are  not  reviewable  on  error  to  Supreme  Court,  where 
there  is  evidence  on  both  sides,  except  for  error  of  law;  e.  g.,  findings  that 
right  of  action  was  doubtful  and  compromise  by  attorney  authoxlzed. 

Approved  in  Dower  v.  Richards,  151  U.  S.  666,  38  L.  Ed.  308,  14  Sup. 
Ct.  455,  following  rule ;  Mounday  v.  United  States,  225  Fed.  967,  where 
District  Court  refused  to  review  decision  regarding  fact  in  plea  in 
abatement  to  indictment. 

Administrator's  contract  with  attorney  to  sue  on  life  policy  for  share 
in  proceeds  is  not  champertous,  and  is  within  his  authority. 

Approved  in  Silverman  v.  Pennsylvania  R.  Co.,  141  Fed.  382,  con- 
tract with  attorney  by  which  he  agrees  to  conduct  suit  on  contingent 
fee  and  advance  disbursements  is  void;  Dale  v.  Richards,  21  D.  C.  323, 
upholding  contract  to  sue  on  promissory  note  on  contingency  basis; 
Barthell  v.  Chicago  etc.  Ry.  Co.,  138  Iowa,  690,  116  N.  W.  814,  uphold- 
ing contract  for  fifty  per  cent  of  amount  recovered  from  personal  in- 
juries claim;  Duck  v.  Antle,  5  Okl.  156,  47  Pac.  1057,  error  to  sustain 
demurrer  to  answer  on  promissory  note  where  it  was  alleged  that  note 
was  given  as  consideration  to  dismiss  contest  against  homestead  entry 
of  defendant,  which  suit  plaintiff  knew  he  had  no  right  to  maintain; 
XII— 23 
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Schultheis  v.  Nash,  27  Wash.  258,  67  Pac.  709,  holding  guardian  may 
enter  into  contract  agreeing  to  pay  attorneys  one-half  of  all  estate  they 
may  recover  for  ward  in  action  brought  to  establish  his  right  thereto; 
Mulville  V.  Pacific  Mut.  Life  Ins.  Co.,  19  Mont.  101,  47  Pac.  652,  up- 
holding court's  order  permitting  administrator  to  settle  "to  best 
advantage." 

Validity   of  agreements   for   compensation  between   attorney   and 
client.    Note,  1  Ann,  Oaa.  300. 

Contracts  between  attorneys  and  clients.    Note,  83  Am.  St.  B^. 
170,  171. 

Under  contract  for  prosecution  of  lawsuit  on  contingent  fee,  authority 
to  compromise  is  not  impaired  by  client's  deatb. 

Approved  in  American  Car  &  Foundry  Co.  v.  Anderson,  211  Fed. 
308,  127  C.  C.  A.  587,  holding  administrator  may  compromise  claim 
arising  out  of  wrongful  death  of  intestate. 

Distinguished  in  Walker  v.  Walker,  125  U.  S.  344,  345,  81  L.  Ed.  772, 
8  Sup.  Ct.  932,  where  power  given  agent  was  not  coupled  with  interest. 

Compromise  made  by  attorney,  without  partner's  consent,  is  binding 
on  firm's  client. 

Approved  in  Halliday  v.  Stuart,  151  U.  S.  235,  88  L.  Ed.  144,  14  Sup. 
Ct.  304,  upholding  decree  selling  realty  pending  litigation,  upon  attor- 
ney's agreement. 

Right  of  attorney  to  compromise  client's  cause  of  action.    Note, 
21  Ann.  Oaa,  585. 

Void,  invalid  or  unfounded  claim  as  subject  of  valid  compromise. 
Note,  25  L.  R.  A.  (N.  S.)  807. 

110  XT.  S.  311-317,  28  I..  Ed.  168,  4  Sup.  Ct.  12,  VOQEL  ▼.  GBUAZ. 

Communications  made  to  State's  attorney,  In  Illinois,  with  view  to 
institute  criminal  prosecution  against  third  party,  are  absolutely  pxivlleged 
In  suit  by  latter  for  damages  for  defamation. 

Approved  in  Gabriel  v.  McMullin,  127  Iowa,  429,  103  N.  W.  356, 
under  Code,  §  4608,  prohibiting  disclosure  of  confidential  communica- 
tions by  client  to  attorney,  communication  made  by  prosecutor  to 
county  attorney  requesting  arrest  of  accused  is  confidential;  Michael  v. 
Matson,  81  Kan.  367,  L.  R.  A.  1915D,  1,  105  Pac.  540,  refusing  to  allow 
admissions  made  to  prosecuting  attorney,  to  be  put  in  evidence  in  suit 
for  malicious  prosecution;  Bee  Publishing  Co.  v.  Shields,  68  Neb.  753, 
94  N.  W.  1030,  occasion  of  privilege  will  not  justify  false  and  ground- 
less imputations  of  wicked  motives  against  public  officials;  Schultz  v. 
Strauss,  127  Wis.  331,  106  N.  W.  1068,  statements  by  defendant  as 
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witness  before  grand  jury  and  to  district  attorney  during  investigation 
of  an  offense  were  privileged;  dissenting  opinion  in  McGehee  v.  IHsnr- 
ance  Co.  of  N.  A.,  112  Fed.  866,  60  C.  C.  A.  661,  majority  holding  alle- 
gations in  answer,  charging  plaintiff  in  action  on  policy  with  having 
intentionally  burned  insured  property  or  with  having  fraudulently  over- 
stated its  value  in  his  proof  of  loss,  not  basis  for  libel;  Abbott  v.  Na- 
tional Bank,  20  Wash.  666,  66  Pac.  377,  holding  pertinent  all^ations 
of  pleadings  absolutely  privileged;  In  re  Quarles,  168  U.  S.  636, 
39  L.  Ed.  1081,  16  Sup.  Ct.  961,  upholding  private  citizen's  right  to  in- 
form marshal  of  revenue  law's  violation;  Langdon  v.  People,  133  111. 
409,  24  N.  E.  881,  arguendo. 

Distinguished  in  Miller  v.  Nuckolls,  77  Ark.  72,  4  L.  R.  A.  (N.  S.) 
149,  91  S.  W.  762,  statement  that  a  single  woman  had  given  birth  to  a 
child  amounted  to  charge  of  fornication  and  was  libelous  per  se;  Rig- 
gins  V.  State,  126  Md.  168,  93  Atl.  438,  holding  prosecuting  witness 
may  be  cross-examined  as  to  disclosures  made  to  prosecuting  attorney. 

Attorneys  as  witnesses.    Note,  66  Am.  St.  Rep.  238. 

What  libelous  statements  are  privileged.  Note,  104  Am.  St.  Rep. 
116. 

Liability  for  libel  or  slander  in  the  course  of  judicial  proceedings. 
Note,  123  Am.  St.  Rep.  644,  646. 

Communication  to  peace  or  prosecution  officer  concerning  commis- 
sion of  crime  as  privileged  against  prosecution  for  libel  or 
slander.    Note,  7  Ann.  Gas.  114. 

Statement  by  prosecuting  witness  to  prosecuting  attorney  as  privi- 
leged.   Note,  Ann.  Gas.  1916E,  1121. 

Competency  of  prosecuting  attorney  as  witness.  Note,  65  L.  R.  A. 
232. 

110  U.  S.  317-321,  28  L.  Ed.  161,  4  Sup.  Gt.  19,  COBKBB  v.  JONES. 

Ward  may  obtain  rescission  in  court  of  equity  of  transaction  whereby 
guardian,  advancing  his  own  money  as  loan,  purchases  realty  for  ward. 

Approved  in  Kansas  City  etc.  R.^Co.  v.  Morgan,  76  Fed.  436,  21 
C.  C.  A.  468,  holdine:  suit  settled  in  fraud  of  infant,  not  subject  to 
collateral  attack. 

Decree  in  suit  of  infant  ward  by  next  friend  against  guardian,  re- 
scinding unauthorized  purchase  of  realty,  is  not  voidable  in  absence  of 
fraud. 

Approved  in  Price  v.  Blankenship,  71  Mo.  App.  662,  upholding  elec- 
tion of  minor  heirs,  suing  by  next  friend,  accepting  proceeds  in  excess 
of  mortgaged  debt,  on  irregular  mortgage  sale  of  their  realty. 
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Jtdgmeut  In  snit  by  Infant  ward's  netxt  friend,  against  gnardian,  is 
conclusive  In  absence  of  fraud  or  collusion. 

Approved  in  McCreary  v.  Creighton,  76  Neb.  186,  107  N.  W.  243, 
holding  minor  bound  by  judgment  where  he  delayed  more  than  one  year 
after  majority  in  attacking  same;  Kansas  City  etc.  R.  Co.  v.  Morgan, 
76  Ted.  434,  21  6.  C.  A.  468,  and  Woodall  v.  Moore,  55  Ark.  29,  17 
S.  W.  269,  both  holding  judgment  in  suit  by  infant's  next  friend  con- 
clusive as  any  other;  In  re  Simmons,  55  Ark.  492,  18  S.  W.  934,  hold- 
ing proceeds  of  infant's  realty  sold  in  partition  descends  as  personalty. 

Bills  by  infants  to  impeaoh  or  avoid  decrees.    Note,  Hi  Am.  St* 
Bop.  199. 

110  U.  S.   321-325,  28   L.   Ed.    162,  4   Sup.    Ot  21,    BAST    ST.    IiOUIS  Y. 


Courts  may,  by  mandamus,  compel  levy  of  tax  authorized  by  city  cfiar- 
ter  as  sinking  fund  for  bond  Issues. 

Distinguished  in  State  v.  Boerlin,  30  Nev.  477,  98  Pac.  404,  holding 
mandamus  will  not  lie  to  abate  levy  of  tax  for  conrthonse  bond  fund. 

Courts  cannot  compel  dty  to  appropriate  to  payment  of  bonds,  any 
part  of  tax  fund  autborized  by  city  charter  for  general  current  expenses, 
not  including  bond  payments. 

Approved  in  White  v.  Mayor,  119  Ala.  480,  23  South.  1000,  even  where 
bonds  are  made  a  charge  on  general  revenues;  Portland  Sav.  Bank  v. 
Montesano,  14  Wash.  573,  45  Pac.  159,  refusing  .mandamus  to  compel 
special  tax,  where  city  has  exhausted  tax  capacity. 

Distinguished  in  East  St.  Louis  v.  Amy,  120  U.  S.  605,  30  L.  Ed.  801, 
7  Sup.  Ct.  741,  where  Constitution  imposed  no  limit  on  city's  tax 
capacity. 

Municipal  authorities  have  exclusive  discretion  to  determine  necessity 
of  expenditures  for  municipal  administration,  free  from  Judicial  control 

Approved  in  City  of  Cleveland  v.  United  States,  111  Ted.  349,  49 
C.  C.  A.  383,  holding  court  cannot  by  mandamus  control  discretion  of 
city  authorities  in  making  appropriations  from  taxes  collected  for  cur- 
rent municipal  expenses;  State  ex  rel.  Benedict  v.  New  Orleans,  111  La. 
376,  35  South.  606,  determination  of,  what  are  necessary  and  usual 
charges  against  city  is  in  discretion  of  city  authorities;  Helena  Water 
Works  Co.  V.  City  of  Helena,  31  Mont.  247,  78  Pac.  222,  expenditure  to 
install  water  system  is  not  current  expense  within  Sess.  Laws  1903, 
p.  42;  Clay  County  v.  McAleer,  115  U.  S.  618,  29  L.  Ed.  488,  6  Sup.  Ct. 
201,  where  pleadings  showed  county's  tax  capacity  exhausted  by  current 
expenses;  Sherman  v.  Langham,.92  Tex.  16,  39  L.  R.  A.  269,  40  S.  W. 
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142,  refusing  creditor  mandamxis  where  council  exhausted  taxing  x>ower 
for  current  expenses;  White  v.  Mayor,  119  Ala.  481,  23  South.  1001, 
courts  cannot  pass  upon  wisdom  of  expenditures  within  city's  charter 
powers;  Sherman  v.  Smith,  12  Tex.  Civ.  App.  583,  35  S.  W.  295,  refusing 
to  interfere  with  appropriation  for  city  waterworks;  Harshman  v,  Win- 
terbottom,  123  U.  S.  222,  31  L.  Ed.  127,  8  Sup.  Ct.  101,  holding  warrant- 
holder  not  damaged  by  county 's  acceptance  of  other  warrants  for  taxes. 
Distinguished  in  Village  of  Kent  v.  United  States,  113  Fed.  237,  238, 
51  C.  C.  A.  189,  holding  it  is  no  defense  to  mandamus  to  compel  village 
to  apply  so  much  of  tax  levy  as  is  necessary  to  pay  judgment  recovered 
against  it  on  interest  coupons,  application  would  leave  village  without 
sufficient  funds  for  ordinary  municipal  purposes. 

Mandamus  to  compel  payment  of  municipal  debt.    Note,  14  L.  R.  A. 
779. 

Miscellaneous.  Cited  in  Fort  Scott  y.  Hickman,  112  U.  S.  165,  28 
L.  Ed.  641,  5  Sup.  Ct.  64,  to  point  that  Supreme  Court  may  direct  re- 
versal of  judgment  where  error  is  of  law. 

110  U.  8.  S25-329,  28  L.  Ed.  166,  4  Sup.  Ct.  99,  UNITED  STATES  v.  ALEZ- 
ANDEB. 

Abatement  by  Secretary  of  Treasury,  under  act  of  May,  1872,  of  taxes 
on  spirits  burned  In  bonded  warehouse,  followed  by  official  notice  thereof 
to  principal  on  bond  and  notice  by  him  to  sureties,  irrevocably  discharges 
bond. 

Distinguished  in  Moses  v.  United  States,  166  U.  S.  596,  41  L.  Ed.  1128, 
17  Sup.  Ct.  691,  holding  approval  of  disbursing  officer's  accounts  does 
not  release  sureties  without  actual  notice ;  John  Shillito  Co.  v.  McClung, 
51  Fed.  875,  2  C.  C.  A.  526,  arguendo. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Oas.  1916A,  296,  311. 

110  U.  &  330-^88,  28  L.  Ed.  163,  4  Sup.  Ot  147,  TAYLOR  v.  DAVIS. 

In  absence  of  contrary  stipulation,  trustee,  though  expressly  contract- 
ing as  imcli,  is  personally  liable;  e.  g.,  on  promise  to  pay  debt  due  outgoing 
trustee  out  of  trust  fund,  whenever  surplus  should  accrue. 

Approved  in  Vilas  v.  Manila,  220  U.  S.  363,  55  L.  Ed.  498,  31  Sup.  Ct. 
416,  holding  city  liable  for  coal  furnished  to  waterworks  despite  fact 
that  trust  fund  had  been  created  for  that  purpose;  Hall  v.  Jameson,  151 
Cal.  611,  121  Am.  St.  Eep.  137,  12  L.  E.  A.  (N.  S.)  1190,  91  Pac.  520, 
holding  where  trustee,  empowered  to  mortgage  property,  gives  personal 
note  for  same,  he  may  be  held  personally  liable;  Knipp  v.  Bagby,  126 
Md.  463,  L.  R.  A.  1915F,  1072,  95  Atl.  61,  holding  where  trustee  exe- 
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outes  mortgage,  deficiency  decree  may  be  rendered  against  him  on  fore- 
closure; Carr  v.  Leahy,  217  Mass.  440,  105  N.  E.  445,  holding  where 
guarantor  agrees  to  pay  larger  sum  in  case  of  default  in  ori^nal  item, 
court  will  hold  him  to  his  contract ;  Koken  Iron  Works  v.  Kinealy,  86  Mo. 
App.  204,  applying  rule  to  liability  for  rent;  Carpenter  v.  Lindauer,  12 
N.  M.  396,  78  Pac.  58,  administratrix  of  estate  of  deceased  husband 
which  is  wholly  community  property  is  liable  to  extent  of  such  estate  to 
creditors  of  community;  Wright  v.  Caney  River  Ry.  Co.,  151  N.  C.  535, 
19  Ann,  Oas.  384,  66  S.  E.  591,  holding  trustee  holding  railroad  property 
for  benefit  of  creditors  was  liable  in  his  official  capacity  for  claim  aris- 
ing out  of  personal  injuries;  Le  Roy  v.  Jacobsky,  136  N.  C.  451,  67 
L.  R.  A.  977,  48  S.  E.  798,  guardian,  a  tenant  in  common  with  his  wards, 
is  not  personally  bound  where  he  signed  his  own  name  and  also  as  guard- 
ian to  contract  to  convey  the  property  where  purchaser  knew  for  whom 
he  was  acting;  Gates  v.  Avery,  112  Wis.  277,  87  N.  W.  1093,  holding  in 
action  for  purchase  price  of  land,  where  deed  ran  to  third  person  as  trus- 
tee, without  naming  beneficiaries,  and  .the  trustee  subsequently  executed 
declaration  of  trust  in  their  favor,  trustee  and  not  beneficiaries  liable 
to  vendor  on  contract;  Ogden  City  St.  Ry.  Co.  v.  Wright,  31  Or.  153,  49 
Pac.  976,  holding  one  who  signs  note  as  trustee  prima  facie  liable ;  Will- 
iams Nat.  Bank  v.  Groton  Mfg.  Co.,  16  R.  I.  507,  17  Atl.  171,  holding 
decedent's  trustees  liable  on  indorsement  of  notes;  Connally  v.  Lyons, 
82  Tex.  670,  27  Am.  St.  Rep.  940,  18  S.  W.  800,  holding  trustee  in  charge 
of  mercantile  business  liable  for  goods ;  Gibson  v.  Gray,  17  Tex.  Civ. 
App.  653,  43  S.  E.  925,  holding  assignee  for  creditors  x)ersonally  liable 
to  broker  for  commission  on  sale  of  realty;  Carr  v.  Branch,  85  Va.  605, 
8  S.  E.  480,  holding  trustee  liable  on  bond  executed  by  him  "as  trustee" 
and  by  his  coexecutor  "individually";  Iowa  etc.  ;Co.  v.  Holderbaum,  86 
Iowa,  11,  52  N.  W.  553,  holding  executor's  personal  execution  of  note 
does  not  prevent  foreclpsure  of  trust  property;  Truesdale  v.  Philadel- 
phia Trust  etc.  Co.,  63  Minn.  51,  65  N.  W.  134,  holding  beneficiaries  not 
liable  where  trustee  did  not  so  stipulate  and  was  solvent. 

Distinguished  in  American  Trust  Co.  v.  Canevin,  184  Fed.  661,  107 
C.  C.  A.  543,  holding  Roman  Catholic  (archbishop  in  signing  note  as  in- 
dorser,  may  show  that  he  did  so  in  representative  capacity  only;  Shan- 
non v.  Mastin,  135  Mo.  App.  54,  114  S.  W.  1128,  holding  trustee  closing 
up  corporation  in  dissolution,  was  not  personally  liable  on  assignment  of 
lease  to  drill  oil  well;  dissenting  opinion  inilvey  v.  Vaughn,  93  S.  C.  212, 
Aim.  033.  1914D,  900,  43  L.  R.  A.  (N.  S.)  877,  76  S.  E.  467,  majority 
holding  executors  authorized  to  sell  realty  are  not  personally  liable  on 
warranty  given. 

Effect  of  qualifying  words,  "as  executor'*  and  "as  administrator." 
Note,  16  L.  R.  A.  851. 
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Liability  of  one  signing  contract  in  representative  capacity.    Note, 
42  L.  B.  A.  (N.  S.)  61,  62. 

Trustee  Is  not  an  agent,  but  one  In  whom  some  estate,  Interest  or  power 
in  ox  affecting  property  is  Tested  for  another's  benefit. 

Approved  in  J^ioneer  Mining  Co.  v.  Tiberg,  4  Alaska,  674,  holding 
where  stolen  money  is  found  on  thief  same  will  not  be  impressed  with 
a  trust;  Parmenter  v.  Barstow,  22  R.  I.  246,  47  Atl.  365,  holding  trustees 
of  express  trust  of  realty  not  liable  as  trustees  for  injury  resulting  from 
negligent  acts  of  servants  in  cutting  stone  on  sidewalk  contiguous  to 
trust  estate,  whereby  traveler  was  injured ;  Germania  Bank  v.  Michaud, 
62  Minn.  465,  54  Am.  St.  Rep.  656,  SO  L.  R.  A.  288,  65  N.  W.  72,  denying 
executor's  power  to  bind  estate  by  note;  Yeakle  v.  Priest,  61  Mo.  App. 
49,  holding  contract  of  administrator  enforceable  against  estate  only 
when  authorized;  Staples'  Exrs.  v.  Staples,  85  Va.  81,  7  S.  E.  201,  hold- 
ing fiduciaries  cannot  bind  those  for  whom  they  act;  Lackett  v.  Rum- 
baugh,  45  Fed.  29,  arguendo. 

Trustee  acting  in  good  faitb  may  Indemnify  himself  out  of  trust  fond 
for  personal  engagements  made  for  estate's  benefit. 

Approved  in  Gibson  v.  Gray,  17  Tex.  Civ.  App.  655,  43  S.  W.  926,  hold- 
ing assignee  for  creditors  entitled  to  reimbursement  where  personally 
held  on  estate  contract. 

Miscellaneous.  Cited  in  Coram  v.  Davis,  209  Mass.  248,  95  N.  E.  301, 
holding  remedy  to  reach  shares  of  estate  due  to  claimant  is  by  bill  in 
equity. 

110  U.  S.  338-347,    28    Ii.  Ed.  168,  4    Sup.    Ot.  81,  UNITED  STATES  Y. 


Where  party  to  contract  wrongfully  prevents  performance,  damages  for 
breach  consist  in  both  actual  outlay  1)y  injured  party,  less  value  of  material 
on  hand,  and  anticipated  profits;  and  when  both  are  sought  profit  is  meas- 
ured by  difference  between  cost  of  work  and  contract  price. 

Approved  in  Olds  v.  Mapes-Reeves  Const.  Co.,  177  Mass.  43,  58  N.  E. 
478,  reaffirming  rule ;  Stephen  M.  Weld  &  Co.  v.  Victory  Mfg.  Co.,  205 
Fed.  783,  applying  principle  in  case  of  breach  of  ^contract  for  sale  of 
cotton ;  Star-Chronicle  Pub.  Co.  v.  United  Press  Assns.,  204  Fed.  223, 122 
C.  C.  A.  489,  holding  on  breach  of  contract  for  purchase  of  news,  dam- 
ages are  difference  in  contract  price  and  cost  of  maintaining  office  to 
distribute  same;  Scully  v.  United  States,  197  Fed.  340, ^holding  where 
United  States  defaults  in  furnishing  instructions  to  public  surveyor,  it 
cannot  prevent  him  from  recovering  on  quantum  meruit  of  contract; 
HoUweg  V.  Schaefer  Brokerage  Co.,  197  Fed.  701,  117  C.  C.  A.  83,  hold- 
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ing  broker  suing  oq  breach  of  contract  for  sale  of  patented  fruit  jars  is 
entitled  to  his  just  commissions ;  In  re  Duquesne  Incandescent  Light  Co., 
176  Fed.  789,  holding,  where  bankruptcy  prevented  purchase  of  burners 
under  contract,  seller's  damage  was  difference  in  market  and  contract 
value;  Portland  Co.  v.  Searle,  169  Fed.  972,  973,  holding  in  breach  of 
contract  to  purchase  special  railroad  equipment,  value  of  materials 
should  be  deducted  from  contract  price;  In  re  Neff,  157  Fed.  61,  28 
L.  E.  A.  (N.  S.)  349,  84  C.  C.  A.  661,  holding  breach  ,of  contract  for 
purchase  of  shares  of  stock  is  provable  claim  against  bankrupt;  Mich- 
igan Yacht  etc.  Co.  v.  Busch,  143  Fed.  934,  75  C.  C.  A.  109,  measure  of 
damages  for  failure  to  build  boat,  where  payments  have  been  made,  is 
excess  of  payments  made  over  damages  sustained  by  breach ;  In  re  Stem, 
116  Fed.  606,  54  C.  C.  A.  60,  holding,  under  Bankruptcy  Act,  §§  59,  63, 
where  ice  company  furnishing  ice  at  so  much  per  ton,  payable  weekly 
under  term  contracts,  broke  such  contracts,  claims  of  customers  for  dam- 
ages for  such  breach  were  provable  claims;  Wells  v.  National  Life  Assn., 
99  Fed.  228,  39  C.  C.  A.  476,  holding  plaintiff  may  join  in  one  action  for 
damages  if  contract  a  claim  for  loss  of  anticipated  profits  with  claim 
to  recover  losses  for  actual  outlay  and  expenditures;  Hardaway-Wright 
Co.  V.  Bradley  Bros.,  163  Ala.  600,  51  South.  23,  holding  error  to  allow 
witness  to  gauge  speculative  profits  which  were  within  province  of  jury; 
Morgan  &  Wright  v.  Sutlive  Bros.,  148  Iowa,  331, 126  N.  W.  180,  holding 
loss  of  profits  occasioned  by  delay  in  delivering  goods  was  not  contem- 
plated by  parties  as  damages;  Jenson  v.  Lee,  67  Kan.  542,  73  Pac.  73, 
one  prevented  from  performing  contract  to  work  on  ranch  for  share  of 
profits  may  abandon  contract  and  sue  on  quantum  meruit  for  value  of 
services  rendered;  Keeling-E aster  Co.  v.  R.  B.  Dunning  &  Co.,  113  Me. 
40,  92  Atl.  932,  holding  seller  of  goods  f.  o.  b.  is  liable  for  measure  of 
freight  where  goods  prove  to  be  of  inferior  quality;  Dimmick  v.  Hend- 
ley,  117  Md.  471,  84  Atl.  175,  holding  seller's  damage  to  be  difference 
between  contract  and  market  price;  Crowell  v.  Northwestern  etc.  Sav- 
ings Co.,  99  Minn.  219,  108  N.  W.  964,  and  Israel  v.  Northwestern  etc. 
Life  Ins.  Co.,  Ill  Minn.  408, 127  N.  W.  188,  both  holding  insurance  com- 
pany purchasing  assets  of  another  company,  is  liable  to  agent  for  breach 
of  contract;  Ramsey  v.  Maberry,  135  Mo.  App.  573,  116  S.  W.  1067,  hold- 
ing in  breach  of  contract  to  allow  mortgagor  to  remove  cattle  for  pur- 
pose of  sale,  difference  in  market  value  alone  is  •  obtainable ;  Holt  v. 
United  Security  Life  Ins.  etc.  Co.,  76  N.  J.  L.  598,  600,  21  L.  R.  A. 
(N.  S.)  691,  72  Atl.  306,  307,  allowing  damages  for  repudiation  of  con- 
tract for  loaning  of  money;  Long  Island  Contracting  etc.  Co.  v.  City  of 
New  York,  204  N.  Y.  81,  97  N.  E.  486,  holding  public  contractor  on  aban- 
donment of  executory  contract,  was  entitled  to  difference  between  cost 
of  completion  and  contract  price;  Brady  v.  Oliver,  125  Tenn.  624,  Ann. 
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Gas.  19130,  876,  41  L.  R.  A.  (N.  S.)  60,  147  S.  W.  1142,  aUowing  evicted 
contractor  his  e^tpense  incurred  in  preparing  for  work;  Gardner  v.  Deeds 
&  Hirsig,  116  Tenn.  :^37,  7  Ann.  Oaa.'  1172,  4  L.  R.  A.  (N.  S.)  740,  92 
S.  W.  520,  allowing  manufacturer  profits  he  would  have  earned  on 
breached  contract  for  sale  of  buggies;  Chrisholm  etc.  Mfg.  Co.  v.  U.  S. 
Canopy  Co.,  Ill  Tenn.  211,  77  S.  W.  1064,  in  action  for  damages  for 
price  of  certain  patented  brackets,  counterclaim  for  failure  to  deliver 
in  time  was  sustained  as  to  amount  of  brackets  sold  to  solvent  customer 
and  not  delivered ;  Taylor  Mfg.  Co.  v.  Hatcher  Mfg.  Co.,  39  Fed.  444, 
S  L.  R.  A.  691,  Danforth  v.  Tennessee  etc.  R.  R.  Co.,  93  Ala.  620,  11 
South.  62,  and  Schleider  v.  Dielman,  44  La.  Ann.  472,  10  South.  938,  all 
reaffirming  rule;  Hinckley  v.  Pittsburgh  Bessemer  Steel  Co.,  121  U.  S. 
276,  30  L.  Ed.  970,  7  Sup.  Ct.  516,  Kingman  v.  Hanna  Wagon  Co.,  176 
111.  553,  52  N.  E.  331,  Baltimore  etc.  R.  R.  Co.  v.  Stewart,  79  Md.  499, 
29  Atl.  966,  and  Bush  v.  Construction  Co.,  88  Md.  667,  668,  41  Atl.  1092, 
all  measuring  damages  by  difference  between  cost  to  plaintiff  and  con* 
tract  price ;  Carroll-Porter  etc.  Tank  Co.  v.  Columbus  Mach.  Co.,  55  Fed. 
463,  6  C.  C.  A.  190,  measuring  injury  resulting  in  loss  of  customer's  con- 
tract by  difference  between  cost  of  performing  and  stipulated  price; 
McElwee  v.  Bridgeport  Land  etc.  Co.,  54  Fed.  629,  4  C.  C.  A.  525,  deny- 
ing recovery  against  land  company  where  bonus  installment  paid  for 
locating  factory  exceeded  expense;  Hambly  v.  Delaware  etc.  R.  Co.,  21 
Fed.  546,  holding  recovery  is  for  damages,  not  for  work  not  done ;  Lang- 
ford  V.  United  States,  95  Fed.  934,  awarding  damages  for  delay  in  pro- 
viding material  for  construction  of  lighthouse ;  Louisville  etc.  R.  R.  Co. 
V.  Hollerbach,  105  Ind.  146,  5  N.  E.  33,  allowing  contractor  damages  for 
delay  resulting  from  employer's  neglect;  Kehoe  v.  Rutherford,  56  N.  J.  L. 
26>  27  Atl.  913,  holding  work  done  before  discontinuance  of  contract 
may  be  measured  by  contract  note;  Worthington  v.  Qwin,  119  Ala.  51, 
43  L.  R.  A.  888,  24  South.  742,  holding  damages  recoverable  are  for 
profits  or  expenses,  not  both ;  Chamley  v.  Sibley,  73  Fed.  982,  20  C.  C.  A. 
157,  arguendo. 

Distinguished  in  J.  George  Leyner  Engineering  Wks.  Co.  v.  Mohawk 
Consol.  Leasing  Co.,  193  Fed.  747,  holding  where  buyer  refuses  to  pur- 
chase completed  machinery,  seller  may  retain  same  and  sue  for  entire 
contract  price;  Dolph  v.  Troy  Laundry  etc.  Co.,  28  Fed.  556,  measuring 
damage,  under  contract  for  future  delivery,  by  difference  between  con- 
tract and  market  price;  Crane-Porter  etc.  Tank  Co.  v.  Columbus  Mach. 
Co.,  73  Fed.  991,  20  C.  C.  A.  233,  where  party  to  continuing  contract 
refuses  to  accept  further  deliveries ;  Yellow  Poplar  Lumber  Co.  v.  Chap- 
roan,  74  Fed.  455,  20  C.  C.  A.  444,  measuring  damage  for  breach  of  tim- 
ber contract  by  difference  between  coiitract  and  market  price;  Dwyer 
Bros.  V.  Administrators,  47  La.  Ann.  1236,  17  South.  797,  refusing  dam- 
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age  for  loss  of  profits  by,  failure  to  deliver  possession  of  store ;  Mathew- 
son  V.  Qrand  Rapids,  88  Mich.  563,  denying  city's  liability  to  contractor 
for  damages  resulting  from  interrupted  contract. 

Right  to  rescind  or  abandon  contract  for  other  party's  default. 
Note,  80  L.  R.  A.  56. 

Contractor's  right  to  sue  on  quantum  meruit  on  other  party's  breach 
of  construction  contract.    Note,  13  L.  B.  A.  (N.  S.)  450. 

Lost  profits  of  contract  as  damages.    Note^  53  L.  R.  A.  36,  46,  47. 

Anticipated  profits  of  repudiated  contract  are  recoverable  by  injured 
party,  direct  and  immediate  fruits  of  contract;  otlierwise,  if  remote  and 
speculative  or  if  not  proved. 

Approved  in  Johnson  v.  Harper  Transp.  Co.,  228  Fed.  743,  holding 
where  steamship  company  revoked  power  of  broker  to  place  insurance 
on  its  fiect,  latter  could  deem  contract  rescinded  and  sue  for  breach; 
Hattiesburg  Lumber  Co.  v.  Herrick,  212  Fed.  846,  849,  860,  129  C.  C.  A. 
288,  holding  failure  to. pay  for  lumber  sawed  and  stacked  under  contract 
may  be  deemed  a  breach,  and  plaintiff  may  recover  anticipated  profits 
capable  of  being  proven ;  River  Spinning  Co.  v.  Atlantic  Mills,  155  Fed. 
472,  holdins:  breach  of  contract,  to  buy  yam  is  not  market  value  of  wool 
but  direct  loss  on  contract;  Lillard  v.  Kentucky  Dist.  etc.  Co.,  134  Fed. 
178,  67  C.  C.  A.  74,  under  agreement  to  deliver  distillery  slop  to  fatten 
cattle  at  time  and  manner  agreed,  failure  to  deliver  entitles  buyer  to 
damages  for  additional  outlay  for  food  ^and  loss  of  anticipated  profits 
from  failure  to  make  sales;  Lazier  Gas  Engine  Co.  v.  Du  Bois,  130  Fed. 
839,  65  C.  C.  A.  172,  in  action  to  recover  damages  for  failure  to  manu- 
facture machinery,  where  evidence  showed  profits  during  period  contract 
was  performed,  verdict  for  profits  for  remaining  months  after  breach 
was  not,  objectionable ;  American  Surety  Co.  v.  Woods,  105  Fed.  744,  45 
C.  C.  A.  282,  holding  under  contract  for  doing  certain  work,  which  pro- 
vides that  in  case  of  delay  in  doing  work,  employer  may  take  charge 
thereof  and  complete  work  at  contractor's  expense,  employer  who  on 
failure  of  contractor  to  complete  work  also  abandons  it  cannot  recover 
difference  between  contract  price  and  cost  of  completion ;  Southern  Cot- 
ton Oil  Co.  v.  Heflin,  99  Fed.,  345,  39  C.  C.  A.  546,  holding  where  plain- 
tiff who  was  manufacturing  out  of  cotton  seed,  oil,  cake,  and  meal,  sold 
to  defendant  at  fixed  price  per  ton,  all  cake  and  meal  to  be  produced 
by  mill  during  year*  and  after  receiving  part  defendant  gave  notice  that 
he  would  not  accept  more,  but  plaintiff  continued  to  manufacture  it  and 
tendered  balance,  measure  of  damages  was  difference  between  market 
and  contract  price;  Dickerson  v.  Finley,  158  Ala.  166,  48  South.  553, 
holding  damages  as  stated  in  complaint  need  not  be  itemized;  Spencer 
Medicine  Co.  v.  Hall,  78  Ark.  343,  344,  93  S.  W.  987,  988,  determining 
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right  to  recover  future  commissions  by  salesman  for  breach  of  contract; 
Hichhom,  Mack  &  Co.  v.  Bradley,  117  Iowa,  138,  90  N.  W.  594,  holding 
where  cigar  jobber  appointed  agent  for  cigars  in  certain  territory,  and 
before  termination  of  contract  agency  revoked,  evidence  of  amount  of 
sales  between  breach  and  trial  admissible  to  show  damages;  Bannister 
V.  Victoria  Coal  etc.  Co.,  63  W.  Va.  507,  509,  61  S.  E.  340,  and  Harness 
V.  Kentucky  Fluor  Spar  Co,,  149  Ky.  80,^41  L.  R.  A-  (N.  S.)  505,  147 
S.  W.  940,  both  holding  damages  recoverable  in  breach  of  contract  for 
mining  was  profits  lost ;  New  Iberia  Sugar  Co.  v.  Lagarde,  130  La.  400, 
58  South.  20,  holding  where  one  bound  by  contract  to  sell  sugar  cane 
for  certain  period  sells  land,  it  will  be  considered  breach  of  contract; 
Gagnon  v.  Sperry  &  Hutchinson  Co.,'  206  Mass.  555,  556,  92  N.  E.  763, 
holding  loss  of  profits  due  to  withdrawal  of  use  of  trading  stamps  could 
be  recovered  by  grocer;  Speirs  v.  Union  Drop  Forge  Co.,  180  Mass.  90, 
92,  98,  61  N.  E.  826,  827,  829,  applying  principle  where  plaintiff  and  hfe 
shop  employed  for  one  year  in  making  drop  forgings,  and  defendant 
failed  to  give  orders  for  several  months,  during  which  time  shop  re- 
mained^ idle;  Sloan  V.  Paramore,  181  Mo.  App.  622,  625,  164  S.  W.  665, 
666,  holding  where  mortgagor  promised  not  to  redeem  if  third  party 
bought  at  trustee's  sale  and  agreed  to  divide  profits  on  resale,  his  dam- 
age on  breach,  was  difference  between  encumbrance  and  market  value; 
Winston  Cigarette  Mach.  Co.*  v.  Wells- Whitehead  T.  Co.,  141  N.  C.  294, 
8  L.  E.  A.  (N.  S.)  255,  53  S.  E.  889,  holding  breach  of  contract  for  ex- 
hibiting machine  at  exposition  would  not  warrant  recovery  Df  future 
profits  from  sales ;  Choctaw  etc.  R.  R.  Co.  v.  Jacobs,  15  Okl.  500,  82  Pac. 
504,  loss  of  anticipated  commissions  from  anticipated  sales  cannot  be 
recovered  in  action  against  railroad  company  for  delay  in  delivery  of 
goods;  Tootle ^v.  Kent,  12  Okl.  692,  73  Pac.  315,  in  action  by  merchant 
for  malicious  acts  of  another,  he  may  recover  for  depreciation  of  prop- 
erty and  loss  sustained  from  closing  of  his  store;  Hagan  v.  Nashville 
Trust  Co.,  124  Tenn.  100, 136  S.  W.  995,  holding  real  estate  broker  suing 
for  breach  of  contract  is  entitled  to  commissions  earned  by  other  par- 
ties ;  Barrett  v.  Raleigh  Coal  &  Coke  Co.,  55  W.  Va.  402,  47  S.  E.  156, 
in  action  for  failure  to  deliver  bricks,  plaintiff  may  prove  loss  if  profits 
shown  with  reasonable  certainty;  Howard  v.  Stillwell  etc.  Mfg.  Co.,  139 
U.  S.  206,  86  L.  Ed.  160,  11  Sup.  Ct.  503,  reaffirming  rule ;  Carroll-Porter 
etc.  Tank  Co.  v.  Columbus  Mach.  Co.,  55  Fed.  452,  5  C.  C.  A.  190,  award* 
ing  damages  for  loss  of  customer's  account,  resulting  from  defective 
machine,  not  replaceable;  Safely  Insulated  Wire  etc.  Co.  v.  Mayor  etc. 
of  Baltimore,  66  Fed.  145, 13  C.  C.  A.  375,  admitting  evidence  of  loss  of 
profits  upon  rescission  of  municipal  contract ;  Coosaw  Min.  Co:  v.  Caro- 
lina Min.  Co.,  75  Fed.  865,  holdint^  surety  not  liable  for  uncertain  profits 
of  working  mine  enjoined  pending  suit;  Hitchcock  v.  Anthony,  83  Fed. 
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7^3;  28  C.  C.  A.  80,  admitting  evidence  of  loss  from  breach  of  contract 
against  business  competition;  Central  Trust  Co.  v.  Clark,  92  Fed.  296, 
34  C.  C.  A.  354,  holding  damages  recoverable  for  loss  of  profits  if  natural 
result  of  breach ;  Shoemaker  v.  Acker,  116  Cal.  245,  48  Pac.  64,  holding 
profits  recoverable,  though  party  breaking  contract  makes  their  ascer- 
tainment  diflBcult;  Dwyer  Bros., v.  Administrators,  47  La.  Ann.  1235,  17 
South.  797,  denying  damage  where  vague  and  remote;  Mirandona  v. 
Burg,  51  La.  Ann.  1194,  25  South.  984,  where  damages  claimed  were 
speculative;  Hinrichs  v.  Fund,  49  La.. Ann.  1038,  22  South.  99,  refusing 
lessee  damages  for  interference  with  leasehold  rights  as  to  renewed  inter- 
est; Lanahan  v.  Heaver,  79  Md.  422,  29  Atl.  1038,  refusing  damages 
where  salability  of. houses  contracted  for  was  not  shown;  Fraser  v.  Min- 
ing Co.,  9  Tex.  Civ.  App.  213,  28  S.  W.  715,  refusing  damages'  for  delay 
in  delivering  smelter,  where  profitableness  of  smelting  was  improved; 
Terre  Haute  v.  Hudnut,  112  Ind.  555,  13  N.  E.  693,  admitting  evidence 
of  past  and  present  profits  to  determine  damage  by  overflow  stopping 
mill;  Cincinnati,  Siemens-Lungren  Gas  etc.  Co.  v.  Western  Siemens- 
Lungren  Co.,  152  U.  S.  206,  38  L.  Ed.  413,  14  Sup.  Ct.  526,  measuring 
damage  for  sale  of  patented  article  in  assigned  territory  by  actual  profit ; 
Insley  v.  Shepard,  31  Fed.  873,  measuring  damage  by  difference  between 
cost  to  contractor  and  contract  price,  less  allowance  for  time  saved; 
The  Margaret  J.  Sanford,  37  Fed.  152,  measuring  damage  through  ship's 
detention  by  difference  between  market  value  and  usual  earnings;  Tins- 
ley  V.  Jemison,  74  Fed.  182,  20  C.  C.  A.  371,  ai^uendo. 

Distinguished  in  South  Gardiner  Lumber  Co.  v.  Bradstreet,  97  Me. 
174,  53  Atl.  1113,  determining  amount  of  damages  for  breach  of  contract 
to  furnish  boom  logs;  Carroll-Porter  etc.  Tank  Co.  v.  Columbus  Macfa. 
Co.,  55  Fed.  454,  5  C.  C.  A.  190,  holding  miscellaneous  business  expenses 
not  recoverable  on  breach  of  warranty  for  defective  machine. 

Right  to  recover  profits  as  damage  for  breach  of  contract  where 
profits  are  very  object  of  contract.    Note,  Ann.  Gas.  19141),  36. 

Damages  recoverable  for  breach  of  contract.    Note,  6  E.  R.  0.  624. 

wmie  proof  of  loss  of  antidpated  profits  of  repudiated  contract  is 
essential  to  recovery  thereof »  failure  to  prove  same  does  not  prevent  re- 
covery of  reasonable  outlay  made  on  faith  of  contract;  e.  g.,  w&ere,  prior 
to  determination  by  United  States  of  harbor  improvement  contract,  con- 
tractor had  purchased  machinery. 

Approved  in  United  States  v.  Macveagh,  214  U.  S.  133,  134,  138,  53 
L.  Ed.  989,  940,  941,  29  Sup.  Ct.  556,  holding  on  rescission  of  contract  to 
furnish  ice  to  United  States  contractor  may  recover  amount  that  con- 
tract would  have, netted  him;  City  of  Ironton  v.  Harrison  Const.  Co., 
^12  Fed.  357,  129  C.  C.  A.  29,  holding  on  breach  of  contract  for  con- 
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struction  of  waterworks,  damages  should  not  be  reduced  on  account  of 
probable  loss  due  to  inclement  weath-er;  Famum  v.  Kennebec  Water 
Dist.,  170  Fed.  177, 178,  95  C.  C.  A.  3^,  holding  where  public  contractor 
is  evicted  pending  completion  of  contract,  damages  are  calculated  as 
from  date  of  eviction;  In  re  Saxton  Furnace  Co.,  142  Fed.  295,  296, 
where  bankrupt  has  repudiated  contract  for  purchase  of  machinery, 
seller  was  entitled  to  profits  which  he  would  have  made  by  sale,  if  same 
can  be  shown  with  ^reasonable  certainty;  Wells  v.  National  Life  Assn., 
99  Fed.  229,  39  C.  C.  A.  476,  holding  in  action  for  breach  of  contract, 
whereby  plaintiff  became  general  agent  of  insurance  company  within  cer- 
tain territory  for  term  of  years,  plaintiff  entitled  to  commissions  which 
would  have  accrued  to  him  under  contract;  Taylor  Mfg.  Co.  v.  Hatcher 
Mfg.  Co.,  39  Fed.  445,  3  L.  R.  A.  591,  holding  onus  of  proving  unreason- 
ableness of  expenses  is  on  defendant;  Harrow  Springs  ^o.  v.  Whipple 
Harrow  Co.,  90  Mich.  152,  80  Am.  St.  Bep.  426,  51  N.  W.  198,  upholdhig 
vendee's  right  to  allowance  for  expenses  in  negotiating  subsales,  per- 
formance whereof  was  prevented  by  vendor's  delay  in  delivery;  Hughes 
V.  Robinson,  60  Mo.  App.  195,  admitting  evidence  of  expense  for  orches- 
tra, where  loss  of  profits  was  not  proved;  Athletic  Baseball  Assn.  v. 
St.  Louis  Sportsman's  Park  etc.  Assn.,  67  Mo.  App.  656,  holding  plain- 
tiff entitled  to  preparatory  expense,  where  stipulated  profits  not  proved ; 
North  V.  Mallory,  94  Md.  316,  51  Atl.  92,  arguendo. 

Distinguished  in  O 'Council  v.  Rosso,  56  Ark.  610,  611,  20  S.  W.  531, 
532,  holding  allowance  must  be  made  where  plaintiff  has  enjoyed  partial 
benefit  of  expenditure ;  Henderson.  Bridge  Co.  v.  0  'Connor,  88  Ky.  1334, 
11  S.  W.  23,  where  machinery  had  been  used  and  periodical  paj^ments 
made. 

Party  who  elects  to  rescind  repudiated  contract  cannot  recover  for 
lo80  by  outlay  or  of  profits,  but  only  for  actual  services  as  on  quantum 
meruit. 

Approved  in  United  States  v.  Mplloy,  127  Fed.  956,  62  C.  C.  A.  585, 
holding  where  purchaser  of  goods  wrongfully  breaks  contract  of  sale, 
seller  entitled  to  sue  on  quantum  valebat  for  compensation  for  his  par- 
tial performance;  Valente  v.  Weinberg,  80  Conn.  135,  139,  13  L.  R.  A. 
(N.  S.)  448,  67  Atl.  369,  holding  evicted  contractor  entitled  to  value  of 
labor  done;  Emerson-Brantingham  Co.  v.  Lyons,  94  Kan.  571,  147  Pac. 
59,  holding  on  breach  of  agency  for  sale  of  traction-engines,  cost  of 
advertising  may  be  included  in  damages;  Rains  v.  Schermerhom,  86 
Kan.  857, 122  Pac.  884,  holding  on  breach  of  contract  to  enter  into  lease, 
costs  expended  by  contract  lessee  in  preparing  to  mine  on  property  may 
be  included  in  damages;  Taylor  v.  Spencer,  75  Kan.  157,  88  Pac.  546, 
applying  principle  on  breach  of  contract  to  furnish  mineral  water  for 
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sale  to  retail  trade ;  Richardson  Machinery  Co.  v.  Swartzel,  70  Kan.  776, 
79  Pac.  661,  where  contract  between  company  and  agent  for  sale  of. 
machinery^  is  wrongfully  terminated  after  partial  performance,  agent 
may  sue  for  damages  or  upon  quantum  meruit  for  work  performed; 
Newport  News  4;  M.  V.  Co.  v.  McDonald  Brick  Co.,  109  Ky.  420,  59  S.  W. 
334,  holding  where  shipper  instead  of  suing  from  time  to  time  for  differ- 
ence between  contract  rate  and  freight  chained  seeks  to  recover  for  en- 
tire injury  in  one  action,  measure  of  damage  is  diminution  in  value  of 
manufacturing  plant  by < reason  of  carrier's  failure  to  maintain  contract 
rate;  Norris  v.  Letchworth,  167  Mo.  App.  560,  152  S.  W.  423,  holding 
purchaser  rescinding  under  executory  contract  may  recover  amount  paid 
over  and  above  damage  to  vendor;  Vette  v.  Evans,  111  Mo.  App.  596, 
86  S.  W.  506,  where  insurer  transferred  its  assets  to  another  company, 
a  policy-holder  may  treat  policy  at  an  end  and  demand  damages  sus- 
tained; McLean  v.  News  Pub.  Co.,  21  N.  D.  95,  129  N.  W.  96,  holding 
injured  party  in  breach  of  contract  of  employment  may  recover  expenses 
incurred  in  preparing  for  new  position ;  First  Nat.  Bldg.  Co.  v.  Vanden- 
berg,  29  Okl.  587, 119  Pac.  226,  holding*  when  building  contract  is  wrong- 
fully terminated  by  owner  contractor  may  recover  for  services  rendered ; 
J.  K.  Armsby  Co.  v.  Grays  Harbor  Commercial  Co.,  62  Or.  180, 123  JPac. 
35,  holding  where  purchaser  refused  to  make  payment  on  partial  delivery 
he  could  recover  no  damage  on  seller's  default;  Eastman  v.  Dunn,  34 
R.  I.  442,  443,  83  Atl.  1068,  holding  one  aiding  in  construction  of  theater 
in  hope  of  partnership  resulting  is  entitled  on  breach  to  .value  of  ser- 
vices rendered;  Bare  v.  Victoria  Coal  etc.  Co.,  73  W.  Va.  639,  80  S.  E. 
944,  holding  where  contractor  sues  for  preach  of  his  contract  to  mine 
coal,  damages  is  difference  between  operating  expense  and  contract  price ; 
Griffith  V.  Blackwater  Bldg.  &  L.  Co.,  55  W.  Va.  629,  69  L.  R.  A.  124,  48 
S.  E.  452,  where  money  is  expended  in  carrying  out  contract,  upon  dis- 
solution thereof  contractor  is  entitled  to  compensation  for  services  and 
money  expended  to  date  of  dissolution;  Newhall  Engineering  Co.  v.  Daly, 
116  Wis.  263,  93  N.  W.  14,  holding  where  owner  of  partially  completed 
building  wrongfully  prevents  contractor  from-  completing  it,  and  contrac- 
tor elects  to  treat  contract  as  rescinded,  and  contract  provides  for  no 
apportionment  of  compensation,  contractor  may  recover  reasonable  value 
of  work  done ;  Anderson  v.  McDonald,  31  Wash.  281,  holding  where  de- 
fendant, after  entering  into  contract  for  services  of  plaintiff's  assignors, 
and  upon  performance  of  which  they  had  entered,  told  them  that  he  had 
taken  charge  of  work  himself,  there  was  breach  warranting  recovery  for 
services  rendered;  Lovell  v.  St.  Louis  etc.  Ins.  Co.,  Ill  U.  S.  274,  28 
L.  Ed.  426,  4  Sup.  Ct.  395,  and  McTighe  v.  McLane,  93  Ala.  627,  IL  South. 
117,  both  holding  plaintiff  may  elect  to  sue  for  damages  or  on  quantum 
meruit ;  Rensens  v.  Mexican  Nat.  Constr.  Co.,  23  Blatchf .  22,  22  Fed.  524, 
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holding  party  advancing  money  on  executory  contract  may  sne  for  dam- 
ages or  rescind;  Hambly  v.  Delaware  etc.  R.  Co.,  21  Fed.  552,  holding 
implied  promise  exists  of  permitting  performance  of  contract;  Lake 
Shore  etc.  Ry.  Co.  v.  Richards,  152  111.  80,  95,  30  L.  R.  A.  47,  57,  38  N.  E. 
777,  782,  holding  party  electing  to  rescind  /sannot  have  damages  for  ex- 
penditures or  profits;  Wellston  Coal  Co.  v.  Franklin  Paper  Co.,  57  Ohio 
St.  185,  48  N.  E.  889,  where  purchaser  refused  to  receive  coal  under  con- 
tinuous level-price  contract;  McGonigle  v.  Klein,  6  Colo.  App.  310,  40 
Pac.  467,  argniendo. 

Distinguished  in  Goodman  v.  Haynes  Automobile  Co.,  205  Fed.  355, 
123  C.  C.  A.  480,  holding  where  automobile  company  breaches  contract 
for  agency  by  returning  deposited  check,  proposed  agent  by  receiving 
check,  does  not  rescind  repudiated  contract;  Hoyle  v.  Stillwagen,  28 
Ind.  App.  685,  63  N.  E.  782,  holding  where  contractor  is  estopped  in 
performance  of  work  by  other  party,  he  may  recover  compensation  for 
work  done  at  contract  price;  Charleston  Ice  etc.  Co.  v.  Joyce,  63  Fed. 
921,  11  C.  C.  A.  496,  sustaining  charge  that  collapse  of  artesian  pipe 
sunk  by  contractor,  against  plaintiff's  warning,  rescinded  contract; 
Crane-Potter  etc.  Tank  Co.  v.  Columbus  Mach.  Co.,  73  Fed.  992,  20 
C.  C.  A.  233,  arguendo. 

Recovery  for  services  and  expenses  under  contract  ended  by  insol- 
vency and  dissolution  of  corporation.  Note,  69  L.  B.  A.  126, 
127. 

Party  who  wrongfully  terminates  contract  is  estopped  to  deny  damage 
of  other  party  by  reasonable  and  bona  fide  outlay  made  on  faith  thereof, 
including  personal  services,  less  value  of  material  on  hand. 

Approved  in  Guerini  Stone  Co.  v.  Carlin  Construction  Co.,  240  U.  S. 
283,  60  L.  Ed.  644,  36  Sup.  Ct.  308,  discussing  refusal  of  instruction  as 
to  damages  where  subcontractor  was  injured  by  delay  of  contractor; 
Terrace  Water  Co.  v.  San  Antonio  Light  etc.  Co.,  1  Ca^.  App.  514,  82 
Pac.  564,  where  seller  of  electric  power  wrongfully  puts  an  end  to  con- 
tract, he  is  estopped  from  denjdng  buyer  has  been  damaged  to  extent 
of  actual  loss  and  outlay;  Grifl&th  v.  Blackwater  Bldg.  &  L.  Co.,  55  W. 
Va.  620,  69  L.  R.  A.  124,  48  S.  E.  448,  where  contract  has  been  entered 
into  between  contractor  and  director  of  corporation  with  approval  of 
directors  and  stockholders,  they  are  estopped  from  denying  liability; 
Cederberg  v.  Robinson,  100  Cal.  98,  99,  34  Pac.  626,  where  contract  was 
wrongfully  terminated  by  employer. 

Distinguished  in  United  States  v.  United  States  Fidelity  etc.  Co.,  236 
U.  S.  525,  59  L.  Ed.  703,  35  Sup.  Ct.  298,  holding  where  government 
instead  of  completing  work  of  defaulting  contractor,  enters  into  new 
contract,  it  can  recover  only  actual  damages. 
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Where  petition  in  Court  of  Claims,  plainly  stating  facts  wltiLont  tech- 
nical formality,  prays  relief  in  general  manner  or  in  altematlTe  or  cumu- 
lative form,  statement  is  liberally  interpreted  and  relief  granted  to  which 
title  is  substantially  shown. 

Approved  in  District  of  Columbia  v.  Barnes,  197  U.  S.  154,  49  L.  Ed. 
702,  25  Sup.  Ct.  401,  Court  of  Claims  has  power  to  reform  written  con- 
tract and  award  money  relief  to  claimant  on  contract;  Wisconsin  etc. 
R.  R.  Co.  V.  United  States,  164  U.  S.  212,  41  L.  Ed.  407,  17  Sup.  Ct.  52, 
denying  need  of  counterclaim  for  money  illegally  received  from  publio 
officer. 

Distinguished  in  United  States  v.  Jones,  131  U.  S.  16,  33  L.  Ed.  91, 
9  Sup.  Ct.  671,  arguendo. 

Measure  of  damages   for  breach  of  partnership   contract.    Note, 
51  L.  E.  A.  (N.  S.)  93. 

Miscellaneous.  Cited  in  McGowan  v.  Parish,  237  U.  S.  288,  59  L.  Ed. 
960,  35  Sup.  Ct.  543,  relating  history  of  case;  United  States  v.  Cortel- 
you,  30  App.  D.  C.  57,  holding  Secretary  of  Treasury  cannot  be  sub- 
jected to  niandamus  to  compel  auditing  of  claim;  Burton  v.  Frank  A. 
Seifert  Plastic  Relief  Co.,  108  Va.  358,  61  S.  -E.  941,  holding  subcon- 
tractor may  show  that  inferior  work  was  due  to  fault  of  contractor. 

110  U.  S.  347-384,  28  L.  Ed.  173,  4  Sup.  Ct.  48,  SPBINQ  VALLEY  WATEB- 
WOBKS  V.    SCHOTTLEB. 

Provision  of  California  Constitution  of  1879,  repealing  method  of  fixing 
water  rates  fixed  by  water  company^  charter,  through  joint  commission 
selected  by  water  company  and  municipality,  and  giving  municiira.1  coon- 
dls  power  to  fix  such  rates,  is  valid  under  the  reserve  power. 

Approved  in  Tampa  v.  Tampa  Waterworks  Co.,  45  Fla.  623,  34  South. 
638,  provisions  of  c.  5070,  p.  240,  Acts  1901,  are  sufficient  to  authorize 
municipality  to  change  water  rates;  Corporation  Com.  v.  Railroad  Co. 
("Railroad  Connection  Case"),  137  N.  C.  18,  49  S.  E.  198,  under  Acts 
1899,  pp.  291,  340,  c.  164,  §  §  1,  21,  corporation  commission  has  power 
to  compel  railroad  company  to  operate  trains  so  that  they  will  make 
connections  with  trains  of  other  roads ;  Waterworks  v.  San  Francisco,  82 
Cal.  305,  16  Am.  St.  Bep.  124,  6  L.  B.  A.  759,  22  Pac.  913,  upholding 
power  of  supervisors  to  fix  price  of  water;  Cincinnati  etc.  R.  R.  Co. 
V.  Clifford,  113  Ind.  466,  15  N.  E.  527,  upholding  law  providing  new 
mode  of  condemning  railroad  land.  \ 

Where  State  Constitution  reserves  right  to  alter  or  repeal  charter,  cor- 
poration takes  charter  subject  to  legislative  power  of  alteration,  or  abso- 
lute extinguishment;  hence,  California  water  company,  chartered  under  act 
of  18^8,  is  subject  to  provision  of  Constitution  of  1879,  giving  nranldpal 
councils  power  of  fixing  price  of  water. 
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Approved  in  Erie  R.  R.  Co.  v.  Williams,  233  U.  S.  701,  61  L.  R.  A. 
(N.  S.)  1097,  58  L.  Ed.  1161,  34  Sup.  Ct.  761,  upholding  law  requiring 
interstate  carriers  to  pay  employees  semi-monthly;  Tampa  Waterworks 
Co.  V.  Tampa,  199  U.  S.  243,  60  L.  Ed.  178,  26  Sup.  Ct.  23,  after  letting 
contract  with  water  company,  municipality  has  power  to  alter  the  rates ; 
Looker  v.  Maynard  ex  rel.  Dusenbury,  179  U.  S.  52,  45  L.  Ed.  82,  21 
Sup.  Ct.  23,  upholding  Mich.  Stats.  1885,  c.  112,  permitting  cumulative 
voting  of  stock  as  within  reserved  power  to  alter  or  amend  incorpora- 
tion acts ;  Sunset  Tel.  &  Tel.  Co.  v.  City  of  l*omona,  164  Fed.  577,  hold- 
ing telephone  company  may  be  compelled  to  remove  poles  from  street 
after  expiration  of  franchise;  Home  Tel.  &  Tel.  Co.  v.  City  of  Los 
Angeles,  155  Fed.  561,  upholding  right  of  municipality  to  regulate 
phone  rates;  Omaha  Water  Co.  v.  City  of  Omaha,  147  Fed.  6,  8  Ann. 
Oas.  614,  12  L.  R.  A.  (N.  S.)  736,  77  C.  C.  A.  267,  legislature  may  em- 
power city  to  suspend  by  contract  for  reasonable  term  of  years  its 
power  to  fix  water  rates;  Spring  Valley  Waterworks  v.  San  Francisco, 
124  Fed.  586,  holding  void  San  Francisco  ordinance  fixing  rates  so  that 
net  earnings  would  not  exceed  four  and  forty  hundredths  per  cent; 
Newburyport  Water  Co.  v.  Newburyport,  103  Fed.  587,  holding  subse- 
quent grant  to  city  to  erect  competing  waterworks  not  taking  of  corpo- 
ration's proi)erty  or  franchise,  where  grant  of  franchise  to  supply  city 
is  not  exclusive;  Pulaski  Heights  Sewerage  Co.  v.  Loughborough,  95 
Ark.  266,  29  L.  R.  A.  (N.  S.)  319,  129  S.  W.  536,  holding  court  could 
fix  consideration  and  require  sewerage  company  to  connect  with  private 
property;  Ozan  Lumber  Co.  v.  Biddie,  87  Ark.  592,  113  S.  W.  798,  up- 
holding law  making  all  corporations  liable  for  injuries  to  employees 
resulting  from  negligence  of  other  employees;  Marin  Water  etc.  Co.  v. 
Town  of  Sausalito,  168  Cal.  597,  143  Pac.  772,  upholding  contract  of 
city  for  purchase  of  water  under  agpreement  to  pay  for  specified  mini- 
mum amount;  Faulkner  v.  Solazzi,  79  Conn.  543,  9  Ann.  Oas.  67,  9 
L.  R.  A.  (N.  S.)  601,  65  Atl.  948,  holding  barber-shop  may  discriminate 
against  colored  persons ;  Wilmington  City  Ry.  Co.  v.  Wilmington  etc.  Ry. 
Co.,  8  Del.  Ch.  491,  492, 497,  46  Atl.  14,  15,  17,  holding  city  may  discrim- 
inate agaiiist  use  of  electricity  by  railroad;  Ross  v.  Board  of  Super- 
visors of  Wright  County,  128  Iowa,  440,  1  L.  R.  A.  (N.  S.)  481,  104 
N.  W.  511,  where  proceedings  for  construction  of  drainage  ditch  were 
commenced  and  statute  under  which  work  was  done  was  held  unconsti- 
tutional for  failure  to  give  notice  to  certain  persons,  subsequent  enact- 
ment that  applied  to  all  proceedings  was  valid ;  Ratcliff  v.  Wichita  Union 
Stockyards  Co.,  74  Kan.  8,  118  Am.  St.  Rep.  298,  10  Ann.  Oas.  1016, 
6  L.  R.  A.  (N.  S.)  834,  86  Pac.  152,  holding  legislature  could  regulate 
prices  of  one  conducting  public  stock-yards;  Leavenworth  v.  Leaven- 
worth City  etc.  Water  Co.,  69  Kan.  88,  76  Pac.  453,  obligation  to  sell 
XTI— 24 


110  U.  S.  347-384        NOTES  ON  U.  S.  REPORTS.  370 

water  plant  at  valuation  to  be  fixed  hy  three  appraisers,  one  to  be 
chosen  by  company,  cannot  be  set  aside  by  statute  requiring  sale  after 
appraisement  where  company  has  no  voice;  Deposit  Bank  of  Owensboro 
V.  Daviess  County,  102  Ky.  187,  39  S.  W.  1033,  upholding  Ky.  Const., 
§  174,  and  laws  thereunder  enacted,  changing  rate  of  taxation  of  banks ; 
State  V.  Louisville  etc.  R.  Co.,  97  Miss.  50,  Ann.  Gas.  19120,  1150,  51 
South.  923,  upholding  law  prohibiting  corporation 's  right  to  do  business, 
where  it  seeks  removal  of  cause  brought  against  it;  Lewis  v.  Northern 
Pac.  Ry.  Co.,  36  Mont.  220,  92  Pac.  473,  upholding  law  rendering  rail- 
roads liable  for  injuries  to  employee  regardless  of  contributory  negli- 
gence; Allen  V.  Ajax  Min.  Co.,  30  Mont.  606,  77  Pac.  50,  in  suit  by 
minority  stockholders  to  restrain  sale  of  corporate  property,  authority 
confused  by  Laws  1899,  p.  113,  did  not  impair  obligation  of  contract; 
McCook  Irrigation  etc.  Co.  v.  Burtless,  98  Neb.  145,  L.  B.  A.  1915D, 
1205,  152  N.  W.  336,  holding  irrigation  company  within  jurisdiction  of 
railroad  commission;  Rockingham  County  Light  etc.  Co.  v.  Hobbs,  72 
N.  H.  538,  66  L.  B.  A.  581,  58  Atl.  49,  legislature  may  at  any  time  alter 
or  amend  charter  of  corporation  engaged  in  manufacturing  and  selling 
electricity;  McCarter  v.  Hudson  County  Water  Co.,  70  N.  J.  Eq.  710, 
118  Am.  St.  Bep.  754,  10  Ann.  Gas.  116,  14  L.  B.  A.  (N.  S.)  197,  65  Atl. 
495,  holding  water  company  may  be  enjoined  from  removing  water  from 
streams  to  points  without  State;  Noble  State  Bank  v.  Haskell,  22  Okl. 
66,  97  Pac.  598,  upholding  law  requiring  banks  to  contribute  to  fund 
for  benefit  of  depositors  of  insolvent  banks;  Charleston  Consol.  Ry. 
etc.  Co.  V.  City  Council  of  Charleston,  92  S.  C.  132,  134,  75  S.  E.  391, 
holding  act  establishing  public  service  commission  for  fixing  of  gas  and 
water  rates  did  not  abrogate  right  of  city  of  Charleston  to  prescribe 
rates  within  its  limits;  Germer  v.  Triple-State  Natural  Gas  etc.  Co.,  60 
W.  Va.  154,  54  S.  E.  514,  upholding  law  allowing  corporation  to  sell  its 
property  on  vote  of  sixty  per  cent* of  stockholder;  dissenting  opinion 
in  German  Alliance  Ins.  Co.  v.  Lewis,  233  U.  S.  426,  L.  B.  A.  19150, 
1189,  58  L.  Ed.  1027,  34  Sup.  Ct.  612,  majority  holding  exempting  farm- 
ers' mutual  insurance  companies  from  State  regulation  of  insurance 
companies  was  not  invalid  as  discriminatory;  Gibbs  v.  Consolidated 
Gas  Co.  of  Baltimore,  130  U.  S.  408,  32  L.  Ed.  984,  9  Sup.  Ct.  557,  de- 
clining to  enforce  contract  imposing  restraint  on  gas  company,  prciudi- 
cial  to  public;  Sioux  City  etc.  Ry.  Co.  v.  Sioux  City,  138  U.  S.  107,  34 
L.  Ed.  901,  11  Sup.  Ct.  229,  upholding  law  extending  street  railroad's 
duty  of  paving  part  of  street;  New  York  etc.  R.  R.  Co.  v.  Bristol,  151 
U.  S.  567,  38  L.  Ed.  273,  14  Sup.  Ct.  440,  upholding  act  abolishing  grade 
crossings;  United  States  v.  Union  Pac.  Ry.  Co.,  160  U.  S.  37,  40  L.  Ed. 
SS2,  16  Sup.  Ct.  204,  upholding  law  requiring  railroad  company  to 
operate  its  own  telegraph  department;  St.  Louis  etc.  Ry.  Co.  v.  Pi^ul, 
173  U.  S.  409,  43  L.  Ed.  746,  19  Sup.  Ct.  421,  upholding  Arkansas  act 
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providing  for  protection  of  railroad  employees;  Cotting  v.  Kansas  City 
Stock-yards  Co.,  79  Fed.  682,  upholding  law  regulating  stock-yards; 
Atlantic  etc.  R.  Co.  v.  United  States,  76  Fed.  197,  upholding  govern- 
ment's right  to  regulate  transportation  charges  under  charter  reserva- 
tion ;  Leep  v.  St.  Louis  etc.  Ry.  Co.,  58  Ark.  434,  41  Am.  St.  Rep.  128,  23 
L.  R.  A.  274, 25  S.  W.  83,  upholding  law.  requiring  railroads  to  pay  wages 
of  discharged  employees,  without  deduction ;  Attorney-General  v.  Looker, 
111  Mich.  508,  69  N.  W.  932,  upholding  cumulative  stock-voting  law, 
as  against  vote  by  majority  of  stockholders;  Watson  Seminary  v. 
County  Court,  149  Mo.  67,  45  L.  R.  A.  679,  50  S.  W.  882,  holding  gen- 
eral law  reserving  power  of  alteration,  is  part  of  all  subsequent  char- 
ters; Mayor  etc.  of  New  York  v.  Twenty-third  St.  Ry.  Co.,  113  N.  Y. 
318,  21  N.  E.  62,  upholding  law  requiring  street  railroad  to  pay  city 
percentage,  instead  of  license;  Louisville  Water  Co.  v,  Clark,  143  U.  S. 
14,  36  L.  Ed.  59,  12  Sup.  Ct.  350,  upholding  law  revoking  water  com- 
pany's charter  exemption  from  taxation;  Covington  v.  Kentucky,  173 
U.  S.  239, 43  L.  Ed.  679, 19  Sup.  Ct.  386,  holding  perpetual  charter  exemp- 
tion of  city's  waterworks  from  taxation,  rcpealable;  dissenting  opinion 
in  Commonwealth  v.  Farmers*  Bank,  97  Ky.  626,  44  L.  R.  A.  829,  31 
S.  W.  1021,  majority  holding  agreement  with  banks  for  special  taxa- 
tion, irrepealable ;  Opinion  of  the  Justices,  66  N.  H.  638,  33  Atl.  1081, 
arguendo. 

Distinguished  in  First  State  Bank  v.  Shallenberger,  172  Fed.  1004, 
refusing  to  uphold  lav(  allowing  corporations  only  to  engage  in  banking 
business ;  Enid  City  Ry.  Co.  v.  City  of  Enid,  43  Okl.  789,  144  Pac.  621, 
holding  city  cannot  change  franchise  of  railroad  so  as  to  require  it  to 
pave  a  greater  portion  of  street;  Coal  &  Coke  Ry.  Co.  v.  Conley,  67 
W.  Va,  190,  67  S.  E.  639,  holding  legislature  cannot  prohibit  courts 
from  reviewing  rates  laid  down;  Pearsall  v.  Great  Northern  etc.  Ry., 
73  Fed.  943,  holding  railroad's  charter  permission  to  consolidate  a 
vested  right;  Los  Angeles  etc.  Water  Co.  v.  Los  Angeles,  88  Fed.  741, 
where  city  had  contracted  against  reduction  below  minimum  amount; 
Commonwealth  v.  Richmond  etc.  R.  R.  Co.,  81  Va.  366,  holding  tax 
exemption  without  reservation,  irrepealable. 

Evolution  and  diminution  of  Munn  v.  Illinois.    Note,  62  Am.  St. 
Rep.  172,  190,  290. 

Business  affected  with  public  interest  subjecting  it  to  r^ulation 
and  control  as  to  rates  or  prices.    Note,  6  L.  R.  A.  (N.  S.)  886. 

Right  to  reduce  rates  of  public  service  corporation  fixed  by  fran- 
chise or  charter.    Note,  L.  R.  A.  19150,  279. 

Laws  requiring  gas  and  water  companies  to  supply  customers  at  prices 
fixed  by  local  municipal  authorities,  are  within  legislative  power,  unless 
violating  constitutional  provisions  or  contract  obligations. 
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Approved  in  Railroad  Commissioners  Cases,  116  U.  S.  335,  29  L.  Ed. 
646,  6  Sup.  Ct.  347,  holding  State  cannot  divest  itself  of  power  ,to  regu- 
late railroad  charges,  except  by  positive  grant;  Clyde  v.  Richmond  etc. 
R.  Co.,  57  Fed.  439,  holding  rates  fixed  by  railroad  commissioners  must 
be  reasonable;  Southern  Pac,  Co.  v.  Railroad  Commissioners,  78  Fed. 
255,  256,  denying  right  of  State  to  ^x  unreasonable  railroad  rates; 
Griffin  v.  Golsboro  Water  Co.,  122  N.  C.  208,  41  L.  R.  A.  242,  30  S.  E. 
320,  Crumley  v.  Watauga  Water  Co.,  99  Tenn.  426,  41  S.  W.  1060,  and 
Watauga  Water  Co.  v.  Wolfe,  99  Tenn.  431,  63  Am.  St.  Rep.  842,  41 
S.  W.  1061,  all  holding  water  company  boui\d  to  supply  applicant  who 
tenders  usual  rate;  Stoeser  v.  Brass,  2  N.  D.  500,  52  N.  W.  414, .uphold- 
ing law  regulating  public  warehouse  charges ;  Cincinnati  etc.  Ry.  Co.  v. 
Village,  57  Ohio  St.  345,  41, L.  R.  A.  427,  49  N.  E.  123,  holding  lighting 
company  cannot  fix  arbitrary  prices. 

Distinguished  in  San  Antonio  etc.  R.  R.  Co.  v.  Wilson,  4  Tex.  App.  Civ. 
573,  holding  unconstitutional  act  providing  penalty  for  railroad's  delay 
in  paying  wages. 

The  Fourteenth   Amendment   considered  with   relation   to  special 
privileges,  burdens  and  restrictions.     Note,  25  Am.  St.  Rep.  889. 

Constitutionality  of  statutes  designed  to  prevent  extortion.    Note, 
1  Aim.  Gas.  433. 

Legislative  power  to  fix  tolls,  rates,  or  prices.    Note,  33  L.  B.  A.  178, 
182,  189. 

Returns  to  which  public  service  corporations  entitled.    Note,  L.  B.  A. 
1915A,  28. 

Legislature  has  power  to  regulate  prices  of  water  sold  by  one  who  has 
virtual   monopoly. 

Approved  in  City  of  Mobile  v.  Bienville  Water  Supply  Co.,  130  Ala. 
384,  30  South.  447,  holding  city  operating  waterworks  and  sewers  cannot 
discriminate  in  its  charges  for  use  thereof  as  against  water  company's 
consumers;  Chicago  v.  Cicero,  210  111.  299,  71  N.  E.  360,  Kurd's  Rev. 
Stats.  1901,  p.  347,  §  26,  in  relation. to  duty  of  furnishing  water  by  muni- 
cipality owning  waterworks,  to  municipality  not  owning  waterworks,  is 
constitutional;  Appendix,  97  Me.  593,  legislature  may  limit  insurance 
companies  to  issuance  of  one  standard  policy,  though  .it  contain  clause 
that  there  shall  be  no  right  of  action  on  policy  until  amount  of  loss  de- 
termined by  arbitrators;  Janvrin,  Petitioner,  174  Mass.  516,  .55  N.  E. 
382,  upholding  act  of  1895,  as  amended  in  1897,  giving  to  actual  water- 
takers,  within  ten  miles  of  State  house  in  Boston,  aggrieved  by  rate 
charge,  right  to  apply  to  court  to  determine  reasonableness  of  charge 
and  reasonable  rate;  State  v.  Kinloch  Tel.  Co.,  93  Mo. , App.  359,  67 
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S.  W.  686,  compelling  telephone  company  to  install  telephone ;  Wabaska 
Electric  Co.  v.  City  of  Nymore,  60  Neb.  202,  82  N.  W.  627,  holding  no 
injunction  lies  against  city  for  acts  of  its  officers  in  passing  ordinance 
which  is  beyond  powers  of  city;  Hagerman  Irrigation  Co.  v.  McMurry, 
16  N.  M.  181,  113  Pac.  825,  holding  conrt  has  power  to  restrain  water 
company  from  removing  unwarranted  amount  of  water  from  stream; 
Knoxville  v.  Knoxville  Water  Co.,  107  Tenn.  672,  64  S.  W.  1081,  holding 
act  of  1877,  empowering  city  to  regulate  water  rates,  is  continuing  power 
and  not  exhausted  by  single  exercise  of  it ;  Budd  v.  New  York,  143  U.  S. 
537,  36  L.  Ed.  253,  12  Sup.  Ct.  473,  upholding  law  regulating  grain  ele- 
vator charges;  Leep  v.  St.  Louis  etc.  Ry.  Co.,  58  Ark.  417,  41  Am.  St. 
Bep.  115,  23  L.  B.  A.  268,  25  S.  W.  77,  upholding  law  requiring  railroads 
to  pay  wages  of  discharged  employees,  without  deduction;  Danville  v. 
Danville  Water  Co.,  178  111.  314,  69  Am.  St.  Rep.  812,  53  N.  E.  123, 
upholding  ordinance  regulating  water  rate,  notwithstanding  prior  ordi- 
nance fixing  price  for  long  period ;  Rogers  Park  Water  Co.  v.  Fergfus,  178 
111.  577,  53  N.  E.  364,  upholding  legislative  power  to  fix  water  rates; 
Hockett  V.  State,  105  Ind.  259,  55  Am.  Bep.  207,  5  N.  E.  183,  upholding 
law  limiting  rental  charge  for  telephones ;  dissenting  opinion  in  State  v. 
Loomis,  115  Mo.  329,  21  L.  B.  A.  808,  22  S.  W.  356,  majority  holding  law 
making  it  unlawful  for  mining  corporations  to  issue  labor  checks  not 
redeemable  in  cash,  class  legislation. 

Establishment  and  regulation  of  municipal  water  supply.    Note,  61 
L.  B.  A.  99,  102. 

Where  municipal  aatliorities  are  constituted  tribunal  for  fixing  rea- 
sonable price  for  water,  their  duties  are  Judicial,  and  they  are  bound  to 
exercise  honest  Judgment. 

Approved  in  Hibben  v.  Smith,  191  U.  S.  322,  48  L.  Ed.  200,  24  Sup.  Ct. 
88,  holding  no  Federal  question  arises  on  assessment  of  benefits  result- 
ing from  improvements  assessed  under  valid  State  statute;  Cotting  v. 
Godard,  183  U.  S.  85,  86,  46  L.  Ed.  99,  100,  22  Sup.  Ct.  33,  holding  void 
Kan.  act  March  3,  1897,  limiting  amount  of  charges  by  stock-yards 
company  without  limiting  business  done  by  other  similar  corporations, 
without  reference  to  character  or  value  of  services  rendered;  Ft.  Smith 
light  etc.  Co.  V.  City  of  Ft.  Smith,  202  Fed.  586,  holding  gas  rate  arbi- 
trarily fixed  by  supervisors  was  void;  Spring  Valley  Water  Co.  v.  San 
Francisco,  165  Fed.  676,  holding  court  would  enjoin  enforcement  of 
water  rate  provided  excess  was  impounded  pending  order  of  court ;  San 
Francisco  Gas  etc.  Co.  v.  San  Francisco,  164  Fed.  888,  holding  in  suit 
to  enjoin  enforcement  of  ordinance  fixing  gas  rates,  temporary  injunc- 
tion could  restrain  all  consumers  although  not  parties  to  record ;  Contra 
Costa  Water  Co.  v.  City  of  Oakland,  159  Cal.  333,  113  Pac.  673,  uphold- 
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ing  water  rates  fixed  by  city  of  Oakland ;  People  v.  Sacramento  Drainage 
Dist.,  155  Cal.  388, 103  Pac.  214,  upholding  right  of  Sacramento  drainage 
district  to  levy  assessments  for  improvements  made;  Jones  v.  North 
Georgia  Elec.  Co.,  125  Ga.  628,  54  S.  E.  89,  Acts  1897,  p.  68,  Van  Epps' 
Code  Supp.,  §§  6454,  6456,  in  relation  to  right  of  eminent  domain,  is  con- 
stitutional; Dyer  v.  Woods,  166  Ind.  55,  76  N.  E.  628,  upholding  power 
of  board  of  public  works  to  assess  abutting  property  for  sidewalk  im- 
provements; City  of  Huntington  v.  Bucher,  46  Ind.  App.  211,  92  N.  E. 
126,  holding  where  suit  is  brought  for  reappraisement  of  benefits  to  be 
derived  from  street  improvement,  petition  should  allege  that  proper 
objection  was  made  before  appraisers;  Oklahoma  City  v.  Shields,  22 
Okl.  281,  292,  100  Pac.  566,  571,  upholding  act  providing  for  improve- 
ment of  public  street  and  providing  assessment  therefor;  City  of  Madi- 
son V.  Madison  Gas  etc.  Co.,  129  Wis.  265,  116  Am.  St.  Rep.  944,  9  Ann. 
Oas.  819,  8  L.  R.  A.  (N.  S.)  529, 108  N.  W.  68,  holding  courts  cannot  pre- 
scribe gas  rates  but  can  decide  whether  prescribed  rate  is  reasonable; 
JTallbrook  Irr.  Dist.  v.  Bradley,  164  U.  S.  169,  41  L.  Ed.  392,  17  Sup.  Ct. 
67,  holding  powers  of  board  to  fix  benefits  to  land  by  irrigation,  judicial ; 
Jacobs  V.  Board  of  Supervisors,  100  Cal.  130, 137,  34  Pac.  632,  635,  hold- 
ing board's  decision  may  be  compelled,  but  not  controlled,  by  mandamus; 
Steenerson  v.  Great  Northern  Ry.  Co.,  69  Minn.  410,  72  N.  W.  729,  hold- 
ing determination  of  reasonableness  of  rates,  judicial  function. 

Distinguished  in  San  Diego  Land  etc.  Town  Co.  v.  Jasper,  189  U.  S. 
440,  47,  L.  Ed.  894,  23  Supl  Ct.  571,  holding  so  long  as  supervisors  defend 
suit  to  have  water  rates  fixed  by  them  declared  void  for  unreasonable- 
ness, there  is  sufficient  respondent  to  enable  court  to  consider  merits, 
notwithstanding  default  of  those  who  set  in  motion  the  proceedings 
before  board;  San  Diego  Land  etc.  Co.  v.  Nat.  City,  74  Fed.  83,  uphold- 
ing judicial  power  to  inquire  as  to  reasonableness  of  rates  fixed;  Spring 
Valley  Waterworks  v.  San  Francisco,  82  Cal.  305,  312,  325,  16  Am.  St 
Rep.  124,  130,  6  L.  R.  A.  759,  761,  22  Pac.  913,  916, 1049,  reviewing  deci- 
sion of  supervisors  fixing  rate  grossly  unreasonable. 

Courts  cannot  Interfere  wltb  legislative  discretion  in  amending  charter, 
within  scope  of  powers. 

Approved  in  Seward  v.  Liberty,  142  Ind.  552,  42  N.  E.  39,  refusing  to 
enjoin  municipal  contract  for  gas  at  higher  rate  than  individuals  paid. 

Water  company,  incorporated  under  California  act  of  1858,  acquired 
no  contract  rights  in  method  of  fixing  price  of  water,  provided  by  said  act. 
Distinguished  in  Santa  Ana  Water  Co.  v.  San  Buenaventura,  56  Fed. 
347,  upholding  contract  giving  individuals  furnishing  watery  power  to 
fix  rates;  Los  Angeles  etc.  Water  Co.  v.  Los  Angeles,  88  Fed.  740, 
upholding  city's  contract  .against  reduction  of  water  rates. 
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Where  a  enbject,  animate  or  Inanimate,  whicli  otlierwlse  could  not 
be  used,  is  reduced  to  control  by  indlvldnal  labor,  sncb  labor  confers  right 
of  property,  protected  by  Fourteenth  Amendment. 

Approved  in  dissenting  opinion  in  Geer  v.  Connecticut,  161  U.  S.  540, 
40  L.  Ed.  801,  16  Sup.  Ct.  608,  majority  upholding  law  against  killing 
game  for  transportation  beyond  State  limits. 

Miscellaneous.    Cited  in  Spring  Valley  Waterworks  v.  San  Francisco, 

124  Fed.  600,  holding  void  San  Francisco  ordinance  fixing  rates  so  that 

.net  earnings  would  not  exceed  four  and  forty  .hundredths  per  cent; 

Phillips  V.  Ballinger,  37  App.  D.  C.  52,  upholding  right  of  Secretary  of 

Interior  to  prohibit  certain  attorney  from  practicing  in  his  department. 

Right  to  be  a  corporation  as  within  provision  subjecting  franchises 
to  taxation.    Note,  28  L.  B.  A.  (N.  8.)  255. 

110  XT.  8.  384-385,  28  L.  Ed.  171,  4  8ap.  Ot.  24,  HOWABD  00.  ▼.  PADDOOK. 

Not  cited. 

110  XT.  &  385-S86,  28  L.  Ed.  172,  4  Sup.  Ot.  25,  EX  PABTE  OLODOMIBO 
OOTA. 

Not  cited. 

110  XT.  8.  386-389,  28  L.  Ed.  172,  4  8Qp.  Ot.  79,  "WEBSTER  ▼.  BUFFAIX) 
INS.  00. 

Stipulation  of  parties  for  judgment  for  five  thousand  and  ten  dollars 
in  case  TTnlted  States  Supreme  Oourt  should  decide  for  plaintiff,  does  not 
confer  Jurisdiction  where  pleadings  show  real  dispute  to  be  four  thousand 
dollars. 

Approved  in  Bowman  v.  Chicago  etc.  Ry.  Co.,  115  U.  S.  613,  29  L.  Ed. 
508,  6  Sup.  Ct.  193,  where  record  shows  stipulation  amending  pleadings, 
evidently  intended  merely  to  create  jurisdiction;  Cabot  v.  McMaster,  61' 
Fed.  131,  dismissing  suit  on  penal  bond  exceeding  two  thousand  dollars, 
where  plaintiff's  evidence  claims  less. 

110  V.  8.  389-398,  28  L.  Ed.  186,  4  Sup.  Ot.  85,  OABLE  ▼.  ELIJS. 

Bemoval  of  cause  cannot  he  had  for  diverse  citizenship,  since  act  of 
March  3,  1875,  after  expiration  of  first  term  of  State  court  in  which  causes 
long  in  litigation  were  then  pending. 

Approved  in  Chapman  v.  Pittsburgh  etc.  R.  R.,  26  W.  Va.  307,  deny- 
ing application  for  removal  several  terms  after  answer  excepted  to; 
8.  c,  26  W.  Va.  328,  refusing  removal  after  highest  State  court  affirmed 
final  decree. 

Distinguished  in  Weller  v.  J.  B.  Pace  Tobacco  Co.,  32  Fed.  862,  hold- 
ing suit  not  removable  under  said  act,, by  plaintiff,  though  nonresident. 
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One  who  acquires  iiit0re8t  in  realtj  in  litlir<ktlon  in  State  court,  and 
intervenes  after  bigbest  State  court  has  partially  determined  controver8y» 
cannot  remove  cause  to  Circuit  Court,  after  liis  assignor's  rl|^t  of  removal 
has  expired. 

Approved  in  Nash  v.  McNamara,  145  Fed.  543,  parties  brought  into 
action  in  State  court  by  cross-complaint  who  all^e  that  they  have  suc- 
ceeded to  interests  of  plaintiff  and  allege  substantially  same  cause  of 
action  against  defendant  as  plaintiff  had,  must  be  considered  as  plain- 
tiff's and  cannot  remove  cause;  Kidder  v.  Northwestern  Mut.  Life  Ins. 
Co.,  117  Fed.  999,  holding  Federal  court  cannot  review  State  deci- 
sion denying  intervention  on  petition  by  interveners  to  remove  cause; 
Speckert  v.  German  Nat.  Bank,  98  Fed.  154,  38  C.  C.  A.  682,  holding 
receiver  of  national  bank  cannot  remove  cause  where  on  his  application 
he  is  admitted  as  party  to  defend  suit  pending  in  State  court  at  time  of 
his  appointment ;  Houston  etc.  R.  Co.  v.  Shirley,  111  U.  S.  361,  28  L.  Ed. 
456,  4  Sup.  Ct.  473,  holding  substituted  party's  removal  right,  not 
greater  than  replaced  party's;  Jefferson  v.  Driver,  117  U.  S.  274,  29 
L.  Ed.  898,  6  Sup.  Ct.  730,  holding  purchaser  pendente  lite,  who  inter- 
venes, subject  to  disabilities  of  other  parties  as  to  removal;  Goodnow  v. 
Dolliver,  26  Fed.  470,  where  administrator  was  substituted  for  decedent 
after  appeal  to  State  Supreme  Court;  Howard  v.  Stewart,  34  Neb.  771, 
52  N.  W.  715,  holding  intervener's  right  to  remove  same  as  those  of  him 
whom  he  ^replaces ;  Richmond  etc.  R.  Co.  v.  Findley,  32  Fed.  642,  where 
railroad  took  lease  from  party  to  ejectment;  Bumham  v.  First  Nat. 
Bank,  53  Fed.  166,  3  C.  C.  A.  486,  where  plaintiffs  in  attachment  were 
substituted  for  sheriff  in  replevin,  action ;  Olds  Wagon  Works  v.  Benedict, 
67  Fed.  4,  14  C.  C.  A.  285,  holding  intervener  who  comes  in  to  assist  in 
defense  under  indemnity  contract,  is  not  jurisdictional  party;  Farmers 
etc.  Nat.^Bank  v.  Schuster,  86  Fed.  165,  29  C.  C.  A.  649,  remanding  case 
•  removed  by  purchaser  pendente  lite,  after  one  trial;  Lynch  v.  Andrews, 
25  W.  Va.  759,  denying  right  of  purchaser,  pendente  lite,  to  remove  cause 
after  years  of  litigation;  Jarboe  v.  Templer,  38  Fed.  217,  holding  Fed- 
eral jurisdiction  once  attaching  is  not  diverted  by  transfer  of  cause  of 
action. 

Intervention.    Note,  123  Am.  St  Rep.  294.> 

110  XT.  S.  398-^00,  28  L.  Ed.  189,  4  Sup.  Ot.  26,  TUPPEB  ▼.  WISE. 

Supreme  Court  has  no  Jurisdiction  where  no  one  of  separate  claims  of 
different  plaintiffs  in  error  exceeds  five  thousand  dollars. 

Approved  in  Tupino  v.  La  Compania  General  De  Tabacos,  214  U.  S. 
272,  53  L.  Ed.  993,  2Sj  Sup.  Ct.  610,  holding  where  damages  for  reten- 
tion of  separate  parcels  of  property  are  assessed  in  favor  of  single  plain- 
tiff and  against  separate  defendants,  same  cannot  be  joined  to  give  juris- 
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diction;  Howison  v.  Masson,  29  App.  D.  C.  350^  holding  where  adverse 
possession  is  established  against  several  defendants  each  individnal  inter- 
est determines  jurisdiction  for  appeal ;  Singer  v.  Singer,  122  Tenn.  683, 
689,  126  S.  W.  1088,  1090,  holding  attorneys  petitioning  for  separate 
fees  cannot  join  in  appeal  for  purpose  of  jurisdiction ;  Feely  v.  Bryan, 
55  W.  Va.  593,  47  S.  E.  311,  where  creditors  with  separate  demands  have 
mortgage  set  aside  as  preference  under  §  2,  c.  74,  Code  1899,  preferred 
creditor  cannot  add  sums  of  all  demands  to  give  jurisdiction  to  Supreme 
Court  on  appeal ;  Henderson  v.  Wadsworth,  116  U.  S.  276,  29  L.  Ed.  379, 
6  Sup.  Ct.  43,  where  separate  judgments  were  rendered  for  heirs'  indi- 
vidual shares  in  decedent's  note;  Gibson  v.  Shufeldt,  122  U.  S.  38,  30 
L.  Ed.  1087,  7  Sup.  Ct.  1072,  limiting  defendant's  appeal  to  judgments 
of  such  plaintiffs  as  are  severally  over  five  thousand  dollars. 

Distinguished  in  Friend  v.  Wise,  111  U.  S.  798,  28  L.  Ed.  602,  4  Sup. 
Ct.  695,  on  appeal  from  joint  judgment  in  ejectment. 

110  XT.  &  400,  28  L.  Ed.  190,  4  Sap.  Ot.  25,  LTKGH  V.  BAILET.. 

Dismissed  on  groonds  stated  in  Tapper  v.  Wise,  110  XJ,  8.  398-400,  28 
K  Ed.  189,  4  Sup.  Ct.  26. 

Approved,  therewith,  in  Gibson  v.  Shufeldt,  122  U.  S.  38,  30  L.  Ed. 
1087,  7  Sup.  Ct.  1072,  limiting  defendant's  appeal  to  judgments  of  such 
plaintiffs  as  are  severally  over  five  thousand  dollars. 

Distinguished  in  Friend  v.  Wise,  111  U.  S.  798,  28  L.  Ed.  602,  4  Sup. 
Ct.  695,  on  appeal  from  joint  judgment  in  ejectment. 

110  V.  S.  400-401,  28  L.  Ed.  191,  4  Sup.  Ct.  27,  STATE  ▼.  DEMABEST. 

Where  defendant  sued  out  writ  of  error  from  Supreme  Court,  and  died 
sixteen  years  after,  without  docketing  case,  and  plaintiff  also  died,  suit  be- 
came  inoperative  for  want  of  prosecntion,  and  was  abated. 

Approved  in  Credit  Co.  v.  Arkansas  etc.  Ry.  Co.,  128  U.  S.  259,  32 
L.  Ed.  449,  9  Sup.  Ct.  107,  holding  ineffective,  appeal  allowed,  but  not 
prosecuted. 

Distinguished  in  Freeman  v.  United  States,  227  Fed.  735,  holding 
where  printing  of  transcript  and  proceedings  in  lower  court  required 
great  deal  of  time,  appeal  will  not  be  dismissed  for  delay  of  two  years 
in  filing  transcript. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  851. 

110  V.  B.  401-403,  28  Ii.  Ed.  190,  4  Sup.  Ct.  23,  BEAN  ▼.  PATTBBSON. 

Where  record  in  Supreme  Court  is  printed  under  clerk's  supervision, 
he  may  require  fee  chargeable  under  rule  24,  before  printing  ]b  done. 
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Approved  in  United  States  v.  MacMillan,  209  Fed.  271,  holding  clerk 
is  entitled  to  benefit  of  interest  on  pnblic  money  deposited  in  bank; 
Sarfert  Co.  v.  Chipman,  206  Fed.  939,  holding  clerk  in  certifying  tran- 
script under  act,  February  13,  1911,  is  entitled  to  fifteen  cents  per  f oKo ; 
Colt's  Patent  Firearms  Mfg.  Co.  v.  New  York  Sporting  Goods  Co.,  186 
Fed.  626,  108  C.  C.  A.  489,  holding  clerk  is  entitled  to  fee  for  indexing 
transcripts  on  appeal  to  Circuit  Courts  of  Appeal;  United  States  v. 
Mason,  129  Fed.  742,  64  C.  C.  A.  270,  under  Rev.  Stats.  U.  S.,  §  833, 
printing  and  distributing  bankruptcy  forms  by  clerk  District  Court  were 
not  properly  chargeable  as  ''necessary  expenses." 

Distinguished  in  Rainey  v.  W.  R.  Grace  &  Co.,  231  U.  S.  709,  58  L.  Ed. 
447,  34  Sup.  Ct.  242,  holding  act  of  February  13,  1911  (36  Stats,  at 
L.  901,  c.  47,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  275),  did  away  with  fee 
prescribed  for  clerk's  labor;  Hoysradt  v.  Delaware  L.  &  W.  R.  R.,  182 
Fed.  883,  holding  where  derk  demanded  ten  cents  instead  of  fifteen  cents 
per  folio,  difference  could  not  be  recovered  by  retaxation  of  costs. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  852. 

110  XT.  S.  403-413,  28  L.  Ed.  191,  4  Sup.  Ct.  102,  OONBO  v.  ORANE. 

Not  cited. 

110  U.  S.  414-420,  28  L.  Ed.  196,  4  Sup.  Ct.  107,  ALEXANDEB  v.  BBTAN. 

In  Alabama,  plea  of  nil  debet,  in  action  of  debt  on  bond,  assigning 
breach,  is  bad  on  demurrer. 

Approved  in  Rhodes  v.  Robie,  9  App.  D.  C.  320,  holding  orphans'  court 
of  District  cannot  require  sureties  to  pay  amount  found  due,  where  they 
are  not  parties  to  proceedings;  Tucker  v.  Stewart,  147  Iowa,  307,  126 
N.  W.  188,  holding  sureties  on  administrator's  bond  are  not  entitled  to 
notice  of  motion  to  vacate  order  settling  final  account. 

Under  Alabama  statute,  action  against  executor's  surety  for  princi- 
pal's misfeasance  or  malfeasance,  must  be  brought  within  six  years  there- 
after, and  surety's  liability  is  not  fixed  till  principal's  default  is  Judicially 
determined. 

Approved  in  Fewlass  v.  Keeshan,  88  Fed.  676,  32  C.  C.  A.  8,  holding 
statute  runs  on  cost  bond,  from  time  of  judgment  thereon. 

Alabama  probate  decree  determining  distributee's  share,  and  ordering 
payment  in  Confederate  bonds,  will  not  support  money  Judgment  against 
executor  or  his  surety,  nor  fix  surety's  liability. 

Approved  in  Lamar  v.  Micou,  112  U.  S.  476,  28  L.  Ed.  760,  5  Sup.  Ct. 
232,  holding  guardian's  investment  in  Confederate  bonds,  unauthorized; 
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Baldy  v.  Hunter,  171  U.  S.  402,  48  L.  Ed.  208,  18  Sup.  Ct.  895,  denying 
intent  hostile  to  government  in  investment  by  guardian  in  Confederate 
bonds. 

110  V.  a  421-470,  28  I..  Ed.  204,  4  Sup.  Ot.  122,  JUIUJABD  ▼.  GBEEN- 
MAN. 

Where  end  souglit  by  CongreBS  is  wltmn  scope  of  Oonstitution,  any 
appropriate  means  adapted  to  that  end,  and  not  prohibited,  are  constitu- 
tional. 

Approved  in  In  re  Aldridge,  168  Fed.  99,  refusing  discharge  in  bank- 
ruptcy on  account  of  false  statements  made  by  bankrupt  in  obtaining 
credit;  Pollitz  v.  Wabash  R.  Co.,  167  Fed.  159,  upholding  issue  of  pre- 
ferred stock  to  be  exchanged  for  debenture,  stock  of  corporation;  Ex 
parte  Riggins,  134  Fed.  410,  when  negro  citizen  is  assailed  by  white  men 
with  intent  to  prevent  him  from  enjoying  any  right  given  by  law  to 
white  men,  he  is  deprived  of  freedom  given  him  by  thirteenth  amend- 
ment; Southern  Express  Co.  v.  State,  188  Ala.  475,  66  South.  122,  hold- 
ing common  carrier  delivering  liquor  to  one  whom  it  knows  intends  to 
use  same  illegally  comes  within  provision  of  Webb  law;  Logan  v.  United 
States,  144  U.  S.  283,  S6  L.  Ed.  436,  12  Sup.  Ct.  622,  upholding  congres- 
sional right  to  provide  for  punishment  of  crimes,  and  for  arrest  there- 
for; Fong  Yue  Ting  v.  United  States,  149  U.  S.  713,  37  L.  Ed.  913,  13 
Sup.  Ct.  1022,  upholding  congressional  right  to  expel  or  exclude  aliens; 
Hovey  v.  Foster,  118  Ind.  507,  21  N.  E.  41,  holding  legislative  action  not 
judicially  reviewable,  unless  absence  of  power  be  clearly  evident ;  State 
V  Kolsem,  130  Ind.  442, 14  L.  B.  A.  570,  29  N.  E.  598,  upholding  special 
laws  not  forbidden ;  In  re  Jacobs,  98  N.  Y.  112,  50  Am.  Rep.  645,  hqld- 
ing  legislative  determination  as  to  proper  exercise  of  police  power,  judi- 
cially reviewable. 

Congress  has  constitntional  power  to  make  xniited  States  treasury  notes 
legal  tender  for  private  debts,  In  time  of  war  or  peace. 

Approved  in  Hibemia  Sav.  &  Loan  Soc.  v.  San  Francisco,  139  Cal. 
209,  72  Pac.  922,  holding  Rev.  Stats.,  §  3701,  does  not  exempt  treasury 
orders  payable  on  demand,  for  interest  due  on  government  bonds,  from 
municipal  taxation;  McDonald  v.  State,  2  Ga.  App.  635,  58  S.  E.  1068, 
holdibg  indictment  charging  theft  of  "lawful  currency  of  United  States" 
was  sufficient. 

When  and  to  what  extent  courts  will  recognize  different  kinds  of 
money,  both  being  legal  tender.    Note,  87  Am.  Dec.  126. 

Special  obligations  for  payment  in  gold  or  silver.    Note,  29  L.  R.  A* 
518. 


no  U.  8. 471-489        NOTES  ON  U.  S.  REPORTS.  380 

TTnder  act  of  May  81,  1878,  prorldin^  for  reiBsno  of  TTnited  States* 
notes  issued  during  Eebellion,  under  legal-tender  acts,  and  since  redeemed, 
such  notes  are  legal  tender  for  private  debts. 

Approved  in  Ex  parte  Prince,  27  Fla.  203,  26  Am.  St.  Rep.  71,  9  South. 
660,  holding  larceny  of  United  States  note,  larceny  of  "money";  Bald- 
win V.  Baker,  121  Mich.  259,  80  N.  W.  36,  holding  Bland-Allison  act, 
fixing  weight  of  silver  dollar,  constitutional;  dissenting  opinion  in 
Blanck  v.  Sadlier,  163  N.  Y.  560,  40  L.  R.  A.  669,  '47  N.  E.  922,  major- 
ity upholding  public  sale  "subject  to  mortgage,"  without  notice  that 
same  is  payable  in  gold  only.  ^ 

Miscellaneous.  Cited  in  State  v.  DoUey,  82  Kan.  537,  108  Pae.  847, 
upholding  mandamus  instituted  to  determine  whether  public  officer  could 
be  compelled  to  perform  duty. 

110  XT.  S.  471-489,  28  K  Ed.  198,  4  Sup.  Ot  210,  FIVE  FEB  GENT  OASES. 

Sale  is  transfer  of  property  for  fixed  price  in  money  or  Its  equlTalenty 
and  does  not  include  soldier's  or  sailor's  pay. 

Approved  in  Howell  v.  State,  124  Ga.  699,  62  S.  E.  650,  indictment  for 
unlawful  sale  of  intoxicating  liquor  contrary  to  local  option  law  need 
not  allege  sale  was  for  valuable  consideration;  Pitts  v.  Logan  County, 
3  Okl.  741,  41  Pac.  591,  holding  fees  earned  by  one  as  clerk  of  court, 
must  be  so  accounted  for;  Moll  v.  Sbisa,  51  La.  Ann.  292  (see  25  South. 
142),  arguendo. 

Land  or  money,  other  than  pay,  granted  to  soldier  or  sailor  entering 
service,  while  ordinarily  termed  "bounty,"  is  not  gratuity. 

Approved  in  Northern  Pac.  R.  Co.  v.  Sanders,  47  Fed.  607,  holding 
railroad  land  grant  not  a  sale. 

Qovernment  grant,  as  reward  for  military  services,  or  in  execution  of 
promise  of  bounty  for  enlisting,  is  not  a  sale. 

Distinguished  in  Gormley  v.  Uthe,  116  111.  648,  7  N.  E.  75,  and  Culver 
V.  Uthe,  133  U.  S.  659,  33  L.  Ed.  778,  10  Sup.  Ct.  417,  both  holding  loca- 
tion of  warrant  constitutes  sale,  within  meaning  of  swamp-land  grant. 

Where  doubt  exists  as  to  meaning  of  bounty  land  statutes,  contem- 
poraneous and  uniform  construction  by  executive  department  is  persuasive. 
Approved  in  Close  v.  Browne,  230'  111.  236,  IS  L.  R.  A.  (N.  S.)  634,  82 
N.  E.  632,  holding  conveyance  of 'land  to  corporation  in  consideration  of 
issuance  of  stock  was  not  **sale";  Banker's  Mut.  Casualty  Co.  v.  First 
Nat.  Bank,  131  Iowa,  464,  108  N.  W.  1049,  holding  where  State  has 
allowed  filinp:  of  articles  of  incorporation  reciting  business  as  burglar  , 
insurance  it  will  be  deemed  to  have  consented  to  such  business ;  State  v. 
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Missouri  Athletic  Club,  261  Mo.  591,  Ann.  Gas.  1916D,  931,  L.  R.  A. 
1915C,  876,  170  S.  W.  906,  holding  social  club  is  not  within  clause  of 
statute  legislating  as  to  benevolent,*  religious  and  scientific  associations ; 
Pitts  V.  Logan  County,  3  Okl.  740,  41  Pac.  691,  clerks  of  District  Courts 
of  territory  are  required  by  United  States  to  account  to  Secretary  of 
Treasury,  for  fees  earned  as  such,  and  any  act  of  legislature  attempting 
to  regulate  them  is  void ;  United  States  v.  Hill,  120  U.  S.  183,  30  L.  Ed. 
632,  7  Sup.  Ct.  517y  upholding  usual  construction  as  to  fees  allowed  clerk 
of  Circuit  Court;  Rand  v.  United  States,  38  Fed.  667,  allowing  commis- 
sioner customary  fees  for  keeping  criminal  docket. 

Acts  for  admission  of  Iowa  and  Illinois  reserving  ta  State  uses  five  per 
cent  of  proceeds  of  public  land  sales  therein,  do  not  include  lands  granted 
as  bounties  on  military  land  warrants. 

Approved  in  dissenting  opinion  in  Minidoka  etc.  R.  Co.  v.  Weymouth, 
19  Idaho,  250, 113  Pac.  460,  majority  holding  lands  subjected  to  entry  83 
homestead  lands  under  irrigation  project  are  also  open  to  railroad  right 
of  way. 

110  U.  S.  490-498,  28  L.  Ed.  222,  4  Snp.  Ct.  220,  PENNSYLVANIA  B.  R. 
CO.  V.  LOCOMOTIVE  ENGINE  SAFETY  TBtTCK  CO. 

Application  of  old  process  to  analogous  subject,  with  no.  change  Itf 
manner  of  application,  and  no  result  substantially  distinct  in  Its  nature, 
is  not  patentable;  e.  g.,  application  to  front  end  of  engine,  of  truck  allow- 
ing lateral  movement,  theretofore  used  under  cars. 

Approved  in  Aeolian  Co.  v.  Wanamaker,  221  Fed.  669,  holding  Votey 
patent  No.  780,078,  for  player  piano  was  void  on  account  of  prior  art; 
Mead  Morrison  Mfg.  Co.  v.  Exeter  Mach.  Works,  216  Fed.  735,  holding 
Norris  patent  No.  722,613  showed  no  new  idea;  Weir  Frog  Co.  v.  Porter, 
206  Fed.  674,  124  C.  C.  A.  470,  refusing  to  sustain  Porter  patent  No. 
566,317  for  derailing  switch;  Barry  v.  Harpoon  Castor  Mfg.  Co.,  201 
Fed.  690,  holding  Allejm  patent  No.  996,768  for  tips  on  chair  legs  showed 
no  new  idea;  Newhall  v.  J.  Jacob  Shannon  &  Co.,  189  Fed.  399,  refusing 
to  uphold  Cameron  patent  No.  695,693  for  new  device  for  aerial  cable; 
Fellows  V.  Borden's  Condensed  Milk  Co.,  180  Fed.  434,  holding  device 
for  saving  solder  by  means  of  centrifugal  force  showed  no  invention; 
Holt  Mfg.  Co.  V.  Best  Mfg.  Co.,  172  Fed.  411,  97  C.  C.  A.  107,  holding 
Best  patent  for  threshing-machine  showed  no  new  invention ;  Eisenstein 
V.  Fibiger,  160  Fed.  689,  refusing  to  sustain  Eisenstein  patent  No. 
797,505  for  japanning  canes;  O'Rourke  Engineering  Const.  Co.  v.  Mc- 
Mullen,  150  Fed.  349,  350,  Moran  patent  No.  600,149,  for  air-lock  for 
work  carried  on  under  great  air  pressure  construed,  and  claim  2  not 
infringed,  and  claim  3  void  for  lack  of  invention;  Thomas  v.  St.  Louis 
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etc.  R.  Co.,  149  Fed.  765,  79  C.  C.  A.  89,  Thomas  patent  No.  570,148, 
for  lateral  support  for  cars,  is  void  for  lack  of  patentable  novelty; 
American  Grapliophone  Co.  v.  Universal  Talking  Mach.  Mfg.  Co.,  145 
Fed.  643,  Jones  patent  No.  688,739,  for  method  of  producing  records  for 
talking-machines,  is  void  for  anticipation  in  prior  art;  Daylight  Glass 
Mfg.  Co.  V.  American  Prismatic  Light  Co.,  142  Fed.  461,  73  C.  C.  A.  570, 
Cummings  patent  No.  695,282,  for  machine  for  making  prismatic  glass, 
is  void  for  lack  of  patentable  invention ;  Capewell  v.  Goldsmith,  138  Fed. 
686,  Capewell  patent  No.  636,972,  for  stick-pin  retainer,  is  void  for  want 
of  patentable  invention ;  North  Jersey  St.  Ry .  Co.  v.  Brill,  134  Fed.  584, 
67  C.  C  .A.  380,  Brill  patents  Nos.  627,898  and  627,900,  for  car  trucks, 
void  for  lack  of  invention  in  view  of  Thyng  patent  No.  4276;  Neptune 
Meter  Co.  v.  National  Meter  Co.,  127  Fed.  567,  holding  Nash  patent,  No. 
433,088,  for  water-meter, , claims  14  and  15,  void  for  lack  of  invention; 
Antisdel  v.  Bent,  122  Fed.  814,  holding  Ladd  patent  No.  441,569,  and 
Segar  patent  No.  464,524,  both  for  folding-beds,  void  for  lack  of  inven- 
tion; United  States  Peg  Wood.S.  &  L.  B.  Co.  v.  B.  F.  Sturtevant,  122 
Fed.  472,  holding  Lewis  patent  No.  607,602,  for  machine  for  cutting  shoe- 
shank  stiffeners,  void  for  anticipation;  Colts  Patent  Firearms  Mfg.  Co. 
V.  Wesson,  122  Fed.  94,  .holding  Felton  patent  No.  535,097,  for  safety 
device  for  revolvers,  void  for  lack  of  invention;  Farrell  v.  Boston  etc. 
Copper  etc.  Min.  Co.,  121  Fed.  846,  holding  Manhes  patent  No.  470,644j 
for  process  for, reducing  copper,  void  for  lack  of  invention;  L.  E.  Water- 
man Co.  V.  Forsyth,  121  Fed.  106,  holding  Waterman  patent  No.  604,690, 
for  fountain  pens  void  for  lack  of  invention;  Johnson  Co.  v.  Toledo 
Traction  Co.,  119  Fed.  892,  ,56  C.  C.  A.  415,  holding  Moxham  patents 
Nos.  536,734,  540,796,  for  railroad  switch  structure,  void  for  lack  of 
invention;  Plumb  v.  New  York  etc.  R.  R.  Co.,  97  Fed.  647,  holding  Mc- 
Kenna  patent  No.  348,289,  for  air-brake  attachment,  void  for. want  of 
patentable  novelty;  In  re  Noyes,  35  App.  D.  C.  Ill,  holding  substitu- 
tion of  pump  on  vacuum  cleaner  showed  ingenuity  but  not  invention; 
Millett  V.  Allen,  27  App.  D.  C.  ^76,  holding  Bourdon  tube  spring  for 
steam-gauge  showed  no  new  idea;  In  re  Briggs,  9  App.  D.  C.  481,  affirm- 
ing decision  of  commissioner  in  refusing  reissue  for  ice-planing  machine. 
Reaffirmed  in  following  cases,  holding  patents  involved  void  of  inven- 
tion; Morris  v.  McMillin,  112  U.  S.  248,  28  L.  Ed.  704,  6  Sup.  Ct.  220, 
patent  for  applying  steam  power  to  ship  capstans;  Western  Electric 
Mfg.  Co.  V.  Ansonia  Brass  etc.  Co.,  114  U.  S.  451,  29  L.  Ed.  211,  5  Sup. 
Ct.  943,  patent  No.  6,954,  for  insulating  telegraph  wires;  Miller  v. 
Force,  116  U.  S.  27, 29  L.  Ed.  554,  6  Sup.  Ct.  207,  patent  for  finishing  and 
marking  tobacco  plugs;  Pomace  Holder  Vo,  v.  Fei^uson,  119  U.  S.  338, 
30  L.  Ed.  408,  7  Sup.  Ct.  384,  claim  of  patent  No.  187,100,  for  improve- 
ment  in   cheese-formers   for  cider  presses;   Thatcher  Heating   Co.   v. 
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Burtis,  121  U.  S.  295,  30  L.  Ed.  945,  7  Sup.  Ct.  1039,  patent  No.  104,376, 
for  fireplace  heater ;  Peters  v.  Active  Mfg.  Co.,  129  U.  S.  541,  32  L.  Ed. 
742,  9  Sup.  Ct.  393,  claims  1  and  2,  of  patent  No.  178,463,  for  tools  for 
attaching  sheet-metal  moldings;  Peters  v.  Hanson,  129  U.  S.  553,  32 
L.  Ed.  746,  9  Sup.  Ct.  397,  claims  1,  2  and  3,  of  patent  No.  213,529,  f  or 
adjustable  vehicle  dashes;  Howe  Mach.  Co.  v.  National  Needle  Co.,  134 
U.  S.  397,  38  L.  Ed.  968,  10  Sup.  Ct.  573  (affirming  21  Fed.  631),  pat- 
ent No.  23,957,  for  lathes  for  turning  irregular  forms;  Consolidated  etc. 
Mill  Co.  V.  Walker,  138  U.  S.  132,  34  L.  Ed.  923,  11  Sup.  Ct.  295  (affirm- 
ing 43  Fed.  578),  claim  1,  of  patent  No.  228,525,  for  roller  grinding 
mill;  Ansonia  Brass  Co.  v.  Electrical  Supply  Co.,  144  U.  S.  18,  36  L.  Ed. 
329,  12  Sup.  Ct.  604,  patent  No.  272,660,  for  insulated  electric  con- 
ductor; Lovell  Mfg.  Co.  v.  Cary,  147  U.  S.  636,  87  L.  Ed.  312,  13  Sup. 
Ct.  477,  patent  No.  116,266,  for  tempering  springs;  Grant  v.  Walter, 
148  U.  S.  553,  37  L.  Ed.  556,  13  Sup.  Ct.  701  (affirming  38  Fed.  596), 
patent  No.  267,192,  for  silk- winding  device;  Spill  v.  Celluloid  Mfg.  Co., 
22  Blatchf .  442,  453,  455,  21  Fed.  632,  639,  640,  patent  No.  101,175,  for 
bleaching  xyloidine;  Kappes  v.  Hartung,  23  Blatchf.  154,  23  Fed.  188, 
patent  No.  87,853,  for  hard  wood  mosaic  floor;  (Joodyear  v.  Hartford 
Spring  Axle  Co.,  23  Blatchf.  161,  23  Fed.  37,  patent  for  improved  sand- 
box upon  carriage  axles ;  Cluett  v.  Claflin,  24  Blatchf.  416,  30  Fed.  924, 
patent  No.  156,880,  for  improvement  in  shirt  bosoms;  Collins  Co.  v. 
Coes,  21  Fed.  39,  patent  for  improvement  in  wrenches;  United  States  v. 
Gunning,  23  Fed.  669,  patent  No.  265,051,  for  enamel  letters;  Scheidler 
v.  Tustin,  23  Fed.  890,  patent  No.  269,329,  for  combined  bed-plate  and 
heater  for  portable  steam-engine;  Leonard  v.  Lovell,  29  Fed.  314,  pat- 
ent No.  261,736,  for  ice-box  partition;  Holmes  Electric  Protective  Co. 
V.  Metropolitan  Burglar  Alarm  Co.,  33  Fed.  256,  patent  No.  120,874, 
for  electric  linings  attached  to  outside,  instead  of  inside  of  safes;  Bab- 
cock  V.  Pioneer  Iron  Works,  34  Fed.  339,  claims  1  and  2,  of  patent 
No.  90,506,  relating  to  intercommunicating  chamber  of  steam  generator ; 
Stegner  v.  Blake,  36  Fed.  186,  patent  No.  244,282,  for  fastening  covers 
of  butter  tubs;  Hale  &  Killbum  Mfg.  Co.  v.  Hartford  Woven  Wire 
Mattress  Co.,  36  Fed.  764,  claim  1,  of  patent  No.  179,400,  for  spring 
seats;  Foster  v.  Crossin,  44  Fed.  63.  patent  of  design  for  jewelry  pins, 
consisting  of  small  models  of  table  utensils;  American  Road  Machine 
Co.  V.  Pennock  &  Sharp  Co.,  45  Fed.  265,  patent  No.  330,920,  for  road- 
making  machines,  where  weight  of  wheels  adjusted  scraper;  Campbell 
V.  Bailey,  45  Fed.  565,  patent  No.  204,882,  for  catch-basin  cover;  Root 
V.  Sontag,  47  Fed.  313,  patent  No.  372,239,  for  loom  shuttles;  Zinsser 
V.  Krueger,  48  Fed.  300,  1  C.  C.  A.  73  (affirming  45  Fed.  577),  patent 
No.  9,129,  for  charging  beer  with  bicarbonate  of  soda;  Haughey  v.  Lee, 
48  Fed.  384,  patent  No.  379,644,  for  interfering  device  for  horse's  leg; 
Mahon .  v.   McGuire  Mfg.   Co.,  51   Fed. '  684,  patent  No.   337,006,   for 
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bending-block  for  guide  rods  for  grain-car  doors;  Bromley  Bros.  Carpet 
Co.  V.  Stewart,  51  Fed.  914,  patent  No.  418,349,  for  power  loom; 
McKay  etc.  Mach.  Co.  v.  Claflin,  58  Fed.  359,  claim  8,  of  patent 
No.  197,607,  as  to  tipping  motion  of  lasting-machine;  Steiner,  Fire 
Extinguisher  Co.  v.  Adrian,  59  Fed.  136,  8  C.  C.  A.  44  (affirming  52 
Fed.  733,  736),  patent  No.  147,422,  for  chemical  fire  extinguisher; 
Briggs  V.  Central  Ice  Co.,  60  Fed.  90,  8  C.  C.  A.  480,  patent  No.  367,267, 
for  apparatus  for  planing  cakes  of  ice;  Briggs  v.  Duell,  87  Fed.  481^ 
patent  of  ice-planer,  consisting  of  row  of  points,  cutting  grooves; 
Appleton  Mfg.  Co.  v.  Star  Mfg.  Co.,  60  Fed.  414,  9  C.  C.  A.  42,  patent 
No.  290,571,  for  improvement  in  reducing  com  in  stalk;  Newark 
Watch-Case  Material  Co.  v.  Wilmot  &  Hobbs  Mfg.  Co.,  60  Fed.  617, 
patent  No.  413,644,  for  watch  protector  against  magnetism;  Bonnell  v. 
StoU,  61  Fed.  768,  10  C.  C.  A.  48,  patent  No.  405,821,  for  spring-bed 
bottoms;  Tannage  Patent  Co.  v.  Zahn,  66  Fed.  994,  leather-tanning 
patents  No.  291,784,  and  No.  291,785;  Griswold  v.  Wagner,  68  Fed. 
499,  15  C.  C.  A.  625,  waffle-iron  patent  No.  229,280;  Rogers  v.  Fitch, 
81  Fed.  962,  27  C.  C.  A.  23,  spring-mattress  patent  No.  322,366;  Union 
Gas  Engine  Co.  v.  Doak,  88  Fed.  90,  patent  of  wiping  process  igniting 
with  electric  spark  explosion  chambers  of  gas-engine;  Cushman  etc. 
Mach.  Co.  V.  Godard,  95  Fed.  666,  37  C.  C.  A.  221,  where  feeding 
mechanism  was  applied  to  pasting  box-ends. 

The  syllabus  principle  is  also  approved  and  applied  in  Blake  v.  San 
Francisco,  113  U.  S.  682,  28  L.  Ed.  1072,  5  Sup.  Ct.  694,  public  rights 
to  device  for  particular  use,  cover  like  uses  by  similar  application 
thereof;  Thompson  v.  Boisselier,  114  U.  S.  12,  29  L.  Ed.  80,  5  Sup.  Ct. 
1048,  and  Gardner  v.  Herz,  118  U.  S.  193,  SO  L.  Ed.  164,  6  Sup.  Ct. 
1034,  both  holding  invention  as  well  as  newness  and  usefulness,  neces- 
sary to  patent;  Steams  v.  Russell,  85  Fed.  227,  29  C.  C.  A.  121,  even 
where  new  use  is  remote  from  old  one;  Stephenson  v.  Brooklyn  etc. 
R.  R.  Co.,  114  U.  S.  154,  29  L.  Ed.  60,  5  Sup.  Ct.  779,  where  neither 
constituent  members,  nor  combination  itself  was  new;  Electrical  Accu- 
mulator Co.  V.  Julien  Electric  Co.,  38  Fed.  139,  upholding  claim  as 
narrowed  after  rejection  of  nonpatentable  feature;  conversely  approved 
in  Celluloid  Mfg.  Co.  v.  American  Zylonite  Co.,  31  Fed.  910,  upholding 
device  for  making  sheet  celluloid,  producing  product  capable  of  new 
uses;  Clinton  Wire-Cloth  Co.  v.  Wright  &  Colton  Wire-Cloth  Co.,  65 
Fed.  427,  upholding  patents  No.  239,011,  and  No.  239,012,  for  weav- 
ing wire-cloth;  American  Graphophone  Co.  v.  Leeds,  87  Fed.  876, 
holding  patentable,  graphophone  reproducer,  not  being  application  of 
old  device  to  similar  subject;  dissenting  opinion  in  Gamewell  Fire 
Alarm  Tel.  Co.  v.  Municipal  Signal  Co.,  61  Fed.  952,  10  C.  C.  A.  184, 
majority  upholding  patent  No.  359,688,  for  municipal  signaling  appara- 
tus; Eachus  V.  Broomall,  115  U.  S.  436,  29  L.  Ed,  422.  6  Sup..Ct.  232, 
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McCarty  v.  Lehigh  Valley  R.  R.  Co.,  160  U.  S.  118,  40  L.  Ed.  362,  16 
Sup.  Ct.  243,  Scott  Mfg.  Co.  v.  Sayre,  26  Fed..l54,  Gloucester  etc.  Glue 
Co.  V.  Le  Page,  30  Fed.  372,  and  Wright  etc.  Wire-Cloth  Co.  v.  Clinton, 
Wire-Cloth  Co.,  67  Fed.  793,  14  C.  C.  A.  646,  arguendo. 

Distinguished  in  American  Graphophone  Co.  v.  Universal  Talking 
etc.  Mfg.  Co.,  151  Fed.  596,  81  C.  C.  A.  129,  holding  Jones  process 
No.  688,739  for  producing  gramophone  records  showed  patentable  inr 
.  vention;  R.  Thomas  &  Sons  Co.  v.  Electric  Porcelain  &  Mfg.  Co.,  Ill 
Fed.  930,  upholding  Boch  patent  No.  600,475,  for  electrical  insulator; 
Potts  V.  Creager,  155  U.  S.  607,  S9  L.  Ed.  279,  15  Sup.  Ct.  198,  where 
relations  between  uses  were  remote  and  new  result  was  created;  Na- 
tional Cash  Reg.  Co.  ▼.  Boston  Cash  etc.  Co.,  156  U.  S.  515,  89  L.  Ed. 
516,  15  Sup.  Ct.  439,  upholding  patent  No.  271,363,  for  cash  register 
and  indicator;  Hoe  v.  Kahler,  23  Blatchf.  362,  25  Fed.  277,  upholding 
claim  4,  of  patent  No.  131,217,  for  adjusting  roller  regulating  travel  of 
first  sheet  in  printing  press;  Niles  Tool  Works  v.  Betts  Mach.  Co.,  27 
Fed.  305,  holding  combination  patentable  which  produces  new  and  use- 
ful results;  Bell  v.  United  States  Stamping  Co.,  32  Fed.  550,  holding 
prior  use  of  washboiler  with  pitted  bottom,  does  not  render  cluster 
bake-pans  unpatentable;  Watson  v.  Stevens,  51  Fed.  759,  2  C.  C.  A. 
500,  where  shank  stiffener  machine  was  jfirst  one  capable  of  operation 
with  efficiency,  rapidity  and  economy;  Campbell  v.  Mayor,  47  Fed.  516, 
where  mode  of  operation  of  device  was  new  and  adapted  to  new  use; 
Steams  v.  Russell,  85  Fed.  228,  29  C.  C.  A.  121,  arguendo. 

Right  to  patent  for  application  of  old  mechanical  process  or  con- 
trivance to  analogous  purpose.    Note,  20  E.  R.  0.  122. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  B.  0.  157. 

Miscellaneous.    Cited  in  Marden  v.  Campbell  etc.  Mfg.  Co.,  67  Fed. 
813,  15  C.  C.  A.  26,  not  in  point. 

110  TJ.  8.  490-616,  28  L.  Ed.  225,  4  Sup.  Ct.  160,  IBWIN  ▼.  WILLIAB. 

Liability  of  one  partner  for  acts  and  contracts  by  copartners,  wlthont 
hifl  actual  knowledge  or  assent,  is  a  question  of  agency;  hence,  if  authority 
is  denied  by  actual  agreement  between  partneis,  with  notice  to  party 
datming  thereunder,  there  is  no  partnership  obligation. 

Approved  in  Presbrey  v.  Thomas,  1  App.  D.  C.  178,  holding  one  suing 
cm  promissory  note  of  partnership  made  without  assent  of  one  of  part- 
ners, must  show  latter  partner  subsequently  assented;  Harris  v.  Heilig, 
84  N.  J.  L.  41,  85  Atl.  1024,  refusing  to  allow  recovery  on  note  given 
after  purpose  of  partnership  was  accomplished  and  to  execution  of 
which  one  partner  did  not  join;  Cavanaugh  v.  Salisbury,  22  Utah,  472, 
XII— 25 
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63  Pac.  41,  holding  one  seeking  to  bind  nontrading  partnership  has 
burden  of  proving  power  of  partner  to  bind  firm  or  other  partner; 
Dowling  y.  Exchange  Bank  of  Boston,  145  U.  S.  516,  36  L.  Ed.  797,  12 
Sup.  Ct.  930,  holding  agreement  to  run  sawmill,  did  not  create  partner- 
ship, authorizing  member  to  bind  firm  by  commercial  paper;  Osborne 
▼.  Barge,  35  Fed.  94,  holding  partner  cannot,  without  consent  of  copart- 
ners, mortgage  whole  business,  thereby  terminating  same. 

Distinguished  in  Nat.  Exch.  Bank  v.  White,  30  Fed.  415,  and  Sond-' 
heim  v.  Gilbert,  117  Ind.  82,  10  Am.  St.  Rep.  32,  holding  partnership 
engaged  in  business  in  which  use  of  commercial  paper  is  appropriate, 
liable  thereon  to  bona  fide  holder,  although  issued  by  member  without 
consent  of  copartners. 

Where  contract  oX  partnership  Is  silent,  or  party  with  whom  dealing 
has  taken  place  has  no  notice  of  Its  limitations,  authority  for  each  transac- 
tion may  he  Implied  from  nature  of  the  business,  according  to  usual  and 
ordinary  course  In  which  it  Is  carried  on  In  locality  of  Its  seat,  or  as  rea- 
sonably necessary  or  fit  for  Its  successful  prosecution,  or  from  actual  con- 
duct of  the  business  as  personally  carried  on,  with  knowledge  or  notice 
of  partner  sought  to  he  charged. 

Approved  in  Shacklef ord  v.  Williams,  182  Ala.  95,  62  South.  57,  hold- 
ing agreement  of  partners  to  limit  liability  to  amount  deposited  in  bank 
was  not  binding  on  third  party ;  Standard  Wagon  Co.  v.  Few  &  Co.,  119 
Ga.  296,  46  S.  E.  110,  one  taking  partnership  note  in  payment  of  goods 
supplied  to  one  partner  takes  with  notice  and  cannot  recover  on  note; 
Kelley-Qoodfellow  Shoe  Co.  v.  Long-Bell  Lumber  Co.,  86  Mo.  App.  443, 
holding  member  of  lumber  firm  has  no  implied  power  to  bind  his  co- 
partners by  guaranty,  though  he  be  its  general  manager;  Moynahan  v. 
Prentiss,  10  Colo.  App.  300,  51  Pac.  96,  holding  member  of  law  firm 
cannot  lawfully  transfer  partnership  property  without  copartners'  ex- 
press authority;  Jamieson  v.  Wallace,  167  111.  396,  59  Am.  St.  Eep.  304, 
47  N.  E.  765,  holding  mutual  intention  to  settle  transaction  by  payment 
of  differences,  may  be  shown  by  nature  of  business ;  Gruner  v.  Stucken, 
39  La.  Ann.  1079,  3  South.  339,  holding  dealing  in  futures  not,  as  a 
matter  of  law,  presumed  to  be  an  incident  of  business  of  cotton  buyers; 
Vetsch  V.  Neiss,  66  Minn.  462,  69  N.  W.  317,  holding  power  of  member 
of  well-boring  firm  to  borrow  for  firm,  not  inferable  as  matter  of  law. 

Power  of  partner  to  bind  finn.    Note,  19  £.  R.  0.  436. 

What  is  nature  of  business  of  partnership,  or  necessary  or  proper  In 
its  prosecution,  or  Involved  In  usual  and  ordinary  course  of  Its  manage- 
ment, by  those  engaged  In  it  at  time  and  place  when  and  where  carried 
on,  are  all  questions  of  fact  for  jury. 

Approved  in  Cassidy  &  McFadden  v.  Saline  Co.  Bank,  14  Okl.  534, 
78  Pac.  325,  whether  act  of  one  partner  in  transferring  certain  moneys 
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from  partnership  acconnt  to  his  personal  account  was  within  scox)e  of 
partnership  was  question  of  fact ;  Dowling  v.  Exchange  Bank  of  Bostoi^, 
145  U.  S.  517,  86  L.  Ed.  798,  12  Sup.  Ct.  931,  holding  whether  partners 
were  estopped  to  dispute  corporation's  authority  to  issue  notes  in  firm 
name,  properly  left  to  jury;  Vetsch  v.  Neiss,  66  Minn.  462,  69  N.  W. 
317,  and  Thompson  v.  Douglass,  35  W.  Va.  346,  13  S.  E.  1019,  both 
holding  jury  must  determine  whether  purchase  for  firm  was  within 
partnership  scope. 

Contract  for  sale  of  goods  to  be  delivered  at  a  future  day,  thougb 
'seller's  only  means  of  getting  same  is  to  buy  them  in  market,  is  valid  where 
parties  really  intend  and  agree  that  goods  are  to  be  delivered  by  seller, 
and  price  paid  by  buyer. 

Approved  in  Hinward  v.  Lincoln,  23  R.  I.  493,  51  Atl.  113,  reaffirm- 
ing rule;  In  re  A.  B.  Baxter  &  Co.,  152  Fed.  139,  11  Ann.  Gas.  487,  81 
C.  C.  A.  355,  holding  dealings  made  in  bucket  shop  raise  strong  pre- 
sumption that  wagering  was  intended;  Cleage  v.  Laidley,  149  Fed.  351, 
79  C.  C.  A.  284,  where  speculator  dealt  in  fourteen  million  bushels  of 
grain,  and  less  than  two  x)er  cent  was  delivered,  and  made  contracts 
for  purchase  of  grain  for  future  delivery  through  brokers,  and  became 
indebted  to  them  for  balances  on  account,  contract  was  not  void  where 
he  testified  he  did  not  intend  to  deliver  or  receive  unless  forced  to  do 
so;  Board  of  Trade  v.  Christie  Grain  etc.  Co.,  116  Fed.  947,  hold  fact 
that  gambling  transactions  may  be  carried  on  in  board  of  trade,  in 
violation  of  rules,  does  not  deprive  member  thereof  of  right  to  quota- 
tions ;  Geyser-Marion  Gold  Min.  Co.  v.  Stark,  106  Fed.  564,  53  L.  R.  A. 
684,  45  C.  C.  A.  467,  applying  principle  where  local  custom  existed 
among  brokers  to  carry,  in  their  names  as  trustees,  stock  of  third  per- 
sons and  transfer  it  without  consent  of  their  cestuis  que  trustent; 
Birmingham  Trust  etc.  Co.  v.  Currey,  175  Ala.  385,  Ann.  Gas.  1914D,  81, 
57  South.  965,  refusing  to  allow  recovery  of  amounts  paid  on  wagering 
contract;  Roberts  v.  Arnall,  9  Ga.  App.  331,  71  S.  E.  592,  holding  parol 
evidence  admissible  to  show  written  contract  was  void  on  account  of 
wagering;  Mixon  v.  Walker  &  Walker,  9  Ga.  App.  611,  71  S.  E.  1007, 
holding  where  planter  gives  note  for  supplies  and  also  for  dealings  in 
cotton  futures,  it  will  be  upheld  only  as  to  supplies  furnished;  Pratt  & 
Co.  V.  Ashmore,  224  111.  591,  79  N.  E.  953,  under  Kurd's  Rev.  Stats. 
1905,  pp.  698,  699,  c.  38,  §  130,  relating  to  options  to  buy  or  sell  at 
future  time,  all  contracts  are  void  where  parties  understood  that  pur- 
chase or  sale  should  be  settled  on  differences ;  Carey  v.  Meyers,  92  Kan. 
504,  141  Pac.  606,  holding  profit  made  on  purchase  and  sale  of  pork 
not  intended  to  be'  delivered  cannot  be  recovered  in  courts ;  John  Miller 
Co.  V.  Klovstad,  14  N.  D.  442,  444,  105  N.  W.  167,  168,  holding  defend- 
ant has  burden  of  showing  that  future  dealings  were  not  wagers ;  Rob- 
bins  V.  Maher,  14  N.  D.  231,  103  N.  W.  756,  holding  where  broker 
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negotiated  in  his  own  name  he  could  not  recover  for  losses  sustained; 
Beidler  &  Rohinson  Lumber  Co.  ▼.  Coe  Com.  Co.,  13  N.  D.  646,  102 
N.  W.  882,  contract  for  sale  of  grain  to  be  delivered  at  future  date  is 
valid  where  parties  intended  that  property  is  to  be  delivered  by  seller 
and  paid  for  at  contract  price;  Gwathmey  v.  Burgiss,  98  8.  C.  163,  82 
S.  E.  397,  holding  question  whether  contract  was  illegal  is  for  jury  and 
cannot  be  reached  by  demurrer;  Hallet  v.  Aggergaard,  21  S.  D.  558,  14 
L.  R.  A.  (N.  S.)  1261,  114  N.  W.  698,  holding  fact  that  broker 
closed  transaction  before  time  for  delivery  would  not  constitute  same  .a 
gambling  contract;  Waite  v.  Frank,  14  S.  D.  631,  86  N.  W.  646,  holding 
where  note  given  to  plaintiff  by  defendant  for  credit  to  be  used  by 
defendant  in  purchase  of  goods  through  plaintiff's  exchange  on  margins 
and  plaintiff  knew  financial  condition  of  defendant  and  that  he  was  not 
interested  in  business  requiring  such  commodities,  finding  that  trans- 
action is  gaming  warranted;  dissenting  opinion  in  Lawton  v.  Carpenter, 
195  Fed.  378,  379,  115  C.  C.  A.  264,  majority  allowing  recovexy  against 
indorser  of  note  given  in  payment  of  future  delivery  of  cotton;  dissent- 
ing opinion  in  Bartlett  v.  Collins,  109  Wis.  487,  88  Am.  St.  Bep.  934, 
85  N.  W.  706,  majority  holding  to  uphold  contract  for  sale  and  delivery 
of  wheat  on  board  of  trade,  it  must  affirmatively  appear  that  it  was 
made  with  actual  view  to  delivery  and  receipt  of  grain;  Bibb  v.  Allen, 
149  U.  S.  492,  37  L.  Ed.  824,  13  Sup.  Ct.  954,  Bennett  v.  Covington,  22 
Fed.  819,  Ward  v.  Vosburgh,  31  Fed.  14,  and  Sampson  v.  Camperdown 
etc.  Mills,  82  Fed.  837,  holding  burden  of  showing  contract  for  future 
delivery  invalid,  on  party  attacking  it;  Lehman  v.  Feld,  37  Fed.  856, 
upholding  contract  for  future  delivery  of  cotton;  Connor  v.  Robertson, 
37  La.  Ann.  819,  65  Am.  Rep.  525,  holding  mere  fact  that  vendor  can 
only  ^et  goods  by  subsequent  purchase,  does  not  impair  contract)  Clay 
V.  Allen,  63  Miss.  430,  holding  either  party  contemplating  46livery  and 
payment,  entitled  to  benefit  of  contract,  irrespective  of  other's  inten- 
tions; Crawford  v.  Spencer,  92  Mo.  506,  1  Am.  St.  Rep.  748,  4  S.  W. 
715,  holding  both  parties  must  contemplate  mere  settlement  of  differ- 
ences to  render  contract  illegal ;  Connor  v.  Black,  119  Mo.  138,  24  S.  W. 
187,  holding  contract  for  sale  at  future  day,  actual  delivery  not  being 
intended,  illegal ;  Morrissey  v.  Broomal,  37  Neb.  784,  56  N.  W.  387,  hold- 
ing whether  parties  intended  to  deal  in  actual  grain,  or  to  bet  on 
fluctuation  of  prices,  question  of  fact ;  Preston  v.  Cincinnati  etc.  R.  Co., 
36  Fed.  57,  1  L.  R.  A.  143,  arguendo. 

Distinguished  in  Carpenter  v.  Beal-McDonnell  &  Co.,  222  Fed.  466, 
holding  judgment  of  New  York  court  based  on  dealings  in  futures  will 
be  enforced  in  sister  State. 

Illegality,  as  gambling  contract,  of  contract  for  sale  of  property 
for  future  delivery,  where  one  party  only  intends  delivery. 
Note.  11  Ann.  Gas.  440,  442. 
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If,  uxder  guise  of  contract  of  sale,  for  fntnre  delivery,  real  Intent 
be  merely  to  speculate  in  flnctaatlon  of  prices,  and  delivery  of  goods  Is 
not  Intended,  Imt  one  party  Is  to  pay  to  otber  difference  between  contract 
and  market  prices  at  date  fixed  for  executing  contract,  transaction  is  a 
wager,  and  void. 

Approved  in  Ponder  v.  Jerome  Hill  Cotton  Co.,  100  Fed.  376,  377, 
40  C.  C.  A.  416,  and  Metropolitan  Nat.  Bank  v.  Jansen,  108  Fed.  674, 
47  C.  C.  A.  497,  both  reaffirming  rule ;  Clews  v.  Jamieson,  182  U.  S.  489, 
491,  496,  45  L.  Ed.  1196,  1197,  1199,  21  Sup.  Ct.  856,  867,  holding  suit 
in  equity  maintainable  by  one  who  by  broker  has  sold  stock  on  ex- 
change, against  governing  committee  of  exchange  and  person  who  has 
bought  same  amount  of  another  party,  but  who  by  rules  of  exchange 
is  deemed  purchaser  of  former  stoek,  but  who  has  refused  to  take  it 
where  relief  sought  is  damages  for  such  refusal  and  enforcement  of 
alleged  trust  fund ;  Levy  v.  Kansas  City,  168  Fed.  526,  526,  22  Ii.  R.  A. 
(N.  S.)  862,  93  C.  C.  A.  623,  holding  person  stopped  from  carrying  on 
business  of  pool-selling  could  not  recover  amount  paid  for  license; 
Berry  v.  Chase,  146  Fed.  630,  77  C.  C.  A.  161,  order  to  buy  of  sell  stock 
on  New  York  stock  exchange  when  executed  is  valid  contract  unless 
both  parties  agree  that  there  shall  be  no  delivery,  but  merely  payment 
of  difference  between  market  and  contract  price;  Board  of  Trade  v. 
L.  A.  Kinsey  Co.,  125  Fed.  75,  holding  Chicago  board  of  trade  cannot 
invoke  aid  of  equity  to  •  protect  rights  in  its  quotations  where  it  is 
shown  that  ninety-five  per  cent  of  contracts  are  "for  future  delivery"; 
Burt  V.  Union  Central  Life  Ins.  Co.,  106  Fed.  422,  44  C.  C.  A.  648,  deny- 
ing recovery  on  policy  where  insured  was  executed  pursuant  to  judg- 
ment of  conviction  for  capital  crime,  though  })olicy  contained  no  pro- 
vision for  forfeiture  in  case  of  execution  for  crime;  Marden  v.  Phillips, 
103  Fed.  196,  holding  bill  of  sale  intended  as  security  for  loan  of 
money  to  be  used  in  dealing  in  differences,  in  profits  of  which  vendee 
is  not  to  participate,  is  invalid  as  against  trustee  in  bankruptcy  of 
vendor;  Hill  v.  Levy,  98  Fed.  97,  98,  applying  rule  where  debt  of  peti- 
tioning creditor  in  bankruptcy  was  note  alleged  to  have  been  given  on 
contract  for  future  delivery;  Kahl  v.  M.  Gaily  Universal  Press  Co.,  123 
Ala.  457,  26  South.  636,  holding  where  notes  and  mortgage  given  for 
purchase  price  of  slot  machine  are  void  as  being  founded  on  gaming 
contract,  notes  and  mortgage  given  in  consideration  of  surrender  of 
former  notes  are  also  void;  Hocker  v.  Western  Union  Tel.  Co.,  46  Fla. 
367,  34  South.  902,  dejKmit  of  margin  for  protection  of  broker  buying 
on  stock  exchange  does  not  imply  that  contract  is  one  where  no  goods 
are  to  be  delivered,  but  difference  in  price  is  to  be  paid ;  Western  Union 
Tel.  Co.  V.  State,  166  Ind.  610,  76  N.  E.  107,  requirement  of  board  of 
trade  that  every  applicant  for  market  quotations  shall  obligate  himself 
not  to  use  them  for  bucket-shop  purposes  is  reasonable ;  Morris  v.  West- 


110  U.  S.  499-^16         NOTES  ON  U.  S.  REPORTS.  390 

em  Union  Tel.  Co.,  94  Me.  423,  47  Atl.  927,  holding  sender  of  telegram 
relating  to  stock  gambling  contract  cannot  invoke  such  contract  or  loss 
or  gain  resulting  from  it,  to  measure  damages  sustained  by  him  in  con- 
sequence of  its  nondelivery;  Richter  v.  Poe,  109  Md.  24,  22  L.  R.  A. 
(N.  S.)  174, 71  Atl.  422,  refusing  to  allow  recovery  on  contract  for  wager- 
ing in  stocks;  Edwards  Brokerage  Co.  ▼.  Stevenson,  160  Mo.  528,  61 
S.  W.  620,  holding  where  Missouri  brokerage  company  being  instructed 
to  buy  stock  for  defendant  purchased  and  paid  for  stock  in  New  York, 
and  defendant  paid  no  money,  contract  between  brokerage  firm  and 
defendant  was  New  York  contract  governed  by  common  law;  State  ▼. 
McGinnis,  138  N.  C.  727,  61  S.  E.  51,  "dealing  in  futures"  is  gambling 
contract  and  punishable,  and  is  within  police  power  of  State  and  not 
prohibited  by  Fourteenth  Amendment;  State  v.  Clayton,  138  N.  C.  735, 
50  S.  E.  867,  under  Laws  1889,  p.  233,  c.  221,  prohibiting  all  wagering 
contracts  or  betting  on  rise  or  fall  in  prices,  dealer  in  wholesale  mer- 
chandise who  purchases  pork  on  margin  with  no  intention  of  actual 
delivery  ia  indictable;  Wheeler  v.  Metropolitan  Stock  Exchange,  72 
N.  H.  318,  56  Atl.  756,  where  parties  do  not  intend  to  make  actual  de- 
livery under  a  contract,  same  is  mere  wager  and  therefore  null  and 
void;  MacDonald  v.  Gessler,  208  Pa.  St.  181,  57  Atl.  362,  there  is  no 
gambling  transaction,  where  broker  shows  that  it  was  intention  to  pur- 
chase the  stock  and  that  he  was  ready  and  able  to  so  deliver  on  demand, 
although  purchaser  did  not  intend  to  pay  outright;  Scales  v.  State,  46 
Tex.  Cr.  304,  108  Am.  St.  Rep.  1014,  66  Ii.  R.  A.  730,  81  S.  W.  950,  the 
burden  is  upon  State  to  show  that  both  parties  engaged  in  wagering 
contract  in  order  to  convict  under  an  indictment  for  selling  fixtures; 
Embrey  v.  Jemison,  131  U.  S.  346,  38  L.  Ed.  176,  9  Sup.  Ct.  779,  Mutual 
Life  Ins.  Co.  v.  Watson,  30  Fed.  656,  Morris  v.  Norton,  75  Fed.  921, 
21  C.  C.  A.  553,  Waldron  v.  Johnston,  86  Fed.  758,  Whitesides  v.  Hunt, 
97  Ind.  204,  Soudheim  v.  Gilbert,  117  Ind.  75,  10  Am,  St.  Rep.  26,  5 
L.  R.  A.  434,  18  N.  E.  688,  Beadles  v.  McElrath,  85  Ky.  243,  3  S.  W. 
156,  Dows  &  Co.  V.  Glaspel,  4  N.  D.  260,  60  N.  W.  62,  Kahn  v.  Walton, 
46  Ohio  St.  204,  20  N.  E.  207  (see  dissenting  opinion  in  46  Ohio  St. 
216,  20  N.  E.  214),  Seeligson  v.  Lewis,  65  Tex.  220,  57  Am  Rep.  597, 
Dunn  V.  Bqjl,  85  Tenn.  587,  4  S.  W.  43,  all  holding  various  contracts 
for  dealing  in  futures,  buying  and  selling  on  margins,  etc.,  illegal; 
Gibbs  V.  Consolidated  Gas  Co.  of  Baltimore,  130  U.  S.  410,  82  L.  Ed. 
985,  9  Sup.  Ct.  558,  holding  contract  in  restraint  of  gas  supplying  com- 
petition, invalid ;  Pearce  v.  Rice,  142  U.  S.  40,  35  L.  Ed.  930,  12  Sup. 
Ct.  135,  holding  notes  based  on  stock-gambling  transactions,  void; 
Clews  V.  Jamieson,  96  Fed.  653,  38  C.  C.  A.  473,  holding  equity  will 
not  entertain  suit  based  on  contract  closable  by  payment  of  difference 
between  market  and  contract  price  on  day  of  delivery;  Lee  v.  Boyd, 
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86  Ala.  287,  5  South.  491,  holding  neither  party  to  stock-gambling 
contract  can  gain  interest  in  negotiable  bonds  pledged  by  trustee,  as 
against  infant  owner;  Alexander  v.  State,  86  6a.  249,  10  L.  B.  A.  860, 
12  S.  E.  409,  holding  business  of  buying  and  selling  futures,  not  pro- 
tected by  commerce  clause  of  Constitution;  Plank  v.  Jackson,  128  Ind. 
427,  26  N.  E.  569,  holding  lender  of  money  to  be  used  in  dealing  in 
options,  cannot  recover  same;  First  Nat.  Bank  v.  Oskaloosa  Packing 
Co.,  66  Iowa,  48,  23  N.  W.  259,  holding  one  advancing  money  on  mar- 
gin, in  position  of  stakeholder  for  bettors;  Lester  v.  Buel,  49  Ohio  St. 
250,  84  Am.  St.  Bep.  558,  30  N.  E.  823,  holding  losing  party  to  stock- 
gambling  contract  may  recover  loss  from  winner;  Flagg  v.  Gilpin,  17 
R.  I.  13,  19  Atl.  1085,  stockholders'  agreement  to  buy  on  margin  is 
invalid,  although  not  forbidden  by  statute;  Gist  v.  Western  Union  Tel. 
Co.,  45  S.  C.  368,  55  Am.  St  Bep.  770,  23  S.  E.  152,  denying  recovery 
against  telegraph  company  for  mistake  in  message  relating  to  dealing 
in  cotton  futures;  Allen  v.  Dunham,  92  Tenn.  263,  21  S.  W.  900,  up- 
holding assignment  to  bank  of  right  to  recover  money  embezzled  there- 
from, and  lost  in  illegal  sx)eculation ;  dissenting  opinion  in  Hanover 
Nat.  Bank  v.  First  Nat.  Bank,  109  Fed.  435,  42  C.  C.  A.  482,  majority 
holding  bank  liable  for  money  borrowed  by  its  president  where  it  was 
borrowed  by  president  to  evade  law  prohibiting  national  banks  from 
borrowing  money. 

Distinguished  in  Haven  etc.  v.  James,  172  Fed.  256,  257,  259,  holding 
where  rules  of  New  York  exchange  require  delivery  of  cotton,  purchase 
for  future  delivery  was  not  void;  Bangs  v.  Homick,  30  Fed.  99,  and 
Carter  Crume  Co.  v.  Peurrung,  86  Fed.  442,  both  holding  illegal  pur- 
pose in  sale  by  independent  manufacturer  to  control,  must  be  proved 
mutual;  Conner  v.  Robertson,  37  La.  Ann.  818,  820,  55  Am.  Bep.  524, 
527,  holding  delivery  of  transferable  orders  for  cotton,  equivalent  to 
actual  delivery;  Bland  v.  Brookshire,  3  Tex.  App.  Civ.  544,  upholding 
sale  of  cattle,  price  to  be  governed  by  market,  where  delivery  was  in- 
tended. 

Stock- jobbing  acts,  and  other  statutes.    Note,  1  Am.  St.  Bep.  756. 

When  broker  Is  privy  to  unlawful  design  of  parties,  and  bilngB  them 
together  for  the  very  purpose  of  entering  into  illegal  agreement;  e.  g., 
speculation  in  futures,  he  is  particeps  cxlmlnis,  and  cannot  recover  for 
services  rendered  or  losses  incurred  on  behalf  of  either  in  forwarding 
transaction. 

Approved  in  Stewart  v.  Wright,  147  Fed.  335,  77  C.  C.  A.  499,  where 
plaintiff  was  induced  to  enter  into  scheme  by  which  he  was  to  wager 
certain  money  on  a  fraudulent  footrace,  which  he  -knew  to  be  fraud- 
ulent, for  the  purpose  of  getting  money  of  others,  he  may  recover  what 
he  thus  had  wagered;  Munns  v.  Donovan  Comm.  Co.,  117  Iowa,  519,  91 


no  U.  S.  499-516         NOTES  ON  U.  S.  REPORTS.  392 

N.  W.  790,  holding  ^ne  who  managed  "board  of  trade"  where  he  re- 
ceived money  from  plaintiff  on  representations  that  defendant,  a  firm 
of  brokers,  whose  correspondent  he  was,  would  purchase  option  on 
Chicago  board  of  trade,  they  sharing  commissions,  was  not  agent  of 
either  party;  Appleton  v.  Maxwell,  10  N.  M.  759,  66  Pac.  161,  holding 
where  money  advanced  with  understanding  between  parties  that  it 
shall  be  used  in  gambling  or  when  party  advancing  money  shares  in 
gambling  transaction  thus  promoted  by  his  act  such  party  cannot  re- 
cover in  suit  for  money  loaned;  Sanger  v.  Miller,  26  Tex.  Civ.  112,  62 
S.  W.  426,  holding  defendant  in  action  for  damages  for  future  sale  and 
delivery  of  cotton  in  which  actual  delivery  was  contemplated  could 
show  that  part  of  consi/deration  was  parol  agreement  by  plaintiff  to 
protect  him  or  "hedge"  by  carrying  for  him  cotton  futures;  Gibbs  v. 
Consolidated  Gas  Co.  of  Baltimore,  130  U.  S.  405,  32  L.  Ed.  983,  9  Sup. 
Ct.  556,  holding  recovery  cannot  be  had  for  services  in  bringing  about 
agreement  in  restraint  of  trade;  Embrey  v.  Jemison,  131  U.  S.  345,  83 
L.  Ed.  176,  9  Sup.  Ct.  778,  Kirkpatrick  v.  Adams,  20  Fed.  293,  Stewart 
V.  Schall,  65  Md.  308,  57  Am.  Rep.  329,  4  Atl.  401,  Connor  v.  Black,  119 
Mo.  142,  24  S.  W.  188,  Hill  v.  Johnson,  38  Mo.  App.  389,  and  Dows  & 
Co.  V.  Glaspel,  4  N.  D.  257,  60  N.  W.  61,  denjring  agents  and  brokers 
recovery  of  commissions  or  money  advanced  to  principal;  Fortenbury 
V.  State,  47  Ark.  195,  1  S.  W.  60,  holding  broker  punishable,  together 
with  principal,  under  statute  prohibiting  dealing  in  futures;  Phelps  v. 
Holdemess,  56  Ark.  308,  19  S.  W.  922,  National  Bank  of  Augusta  v. 
Cunningham,  75  Ga.  367,  and  Pope  v.  Hanke,  155  111.  623,  28  L.  R.  A. 
571,  40  N.  E.  841,  holding  broker  bringing  parties  together  in  illegal 
transaction  cannot  recover  for  services  or  loss  therein;  Cashman  v. 
Root,  89  Cal.  384,  23  Am.  St.  Rep.  487,  12  L.  R.  A.  514,  26  Pac.  885, 
holding  customer  may  recover  property  conveyed  to  secure  advances  to 
broker  in  illegal  transaction;  Leonard  v.  Poole,  114  N.  Y.  378,  11  Am. 
St.  Rep.  672,  4  L.  R.  A.  732,  21  N.  E.  709,  holding  principals  cannot 
recover  for  fraud  of  broker  in  unlawful  scheme  to  advance  price  of 
lard;  Kahn  v.  Walton,  46  Ohio  St.  205,  20  N.  E.  208,  holding  checks 
given  commission  broker,  negotiating  illegal  agreement,  tainted  with 
vice  thereof,  Seeligson  v.  Lewis,  65  Tex.  222,  57  Am.  Rep.  599,  denying 
recovery  on  promissory  notes  given  broker;  'dissenting  opinion  in 
Stewart  v.  Wright,  147  Fed.  339,  77  C.  C.  A.  499,  majority  holding  that 
where  plaintiff  was  party  to  fraudulent  footrace  wager,  where  he 
thought  he  was  defrauding  others,  but  in  fact  was  being  defrauded,  he 
was  not  in  pari  delicto  with  his  supposed  confederates. 

Distinguished  in  Bibb  v.  Allen,  149  U.  S.  491,  37  L.  Ed.  823,  13  Sup. 
Ct.  953,  where  there  was  no  evidence  that  principals  did  not  intend 
actual  delivery. 
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Broker's  right  to  commissions  and  advances.    Note,  1  Am.  St.  Eep. 
767,  769,  766. 

When  has  a  broker  earned  his  commission.    Note,  139  Am.  St.  Bap. 
238. 

Implied  promise  of  indemnity  by  principal  to  agent  for  acts  of 
latter.    Note,  Ann.  Oas.  1912D,  993. 

Rights  and  duties  inter  se  of  stockbroker  and  customer.    Note, 
Ann.  Oas.  19l6B,  908,  923. 

Broker's  right  to  commissions  or  advances  in  furthering  wagering 
contract.    Note,  11  Ii.  B.  A.  (N.  S.)  575. 

American  rule  is  that  all  waging  contracts  are  Illegal  and  void,  as 
against  pnbUc  policy. 

Approved  in  Murphey  v.  Springs  &  Co.,  200  Fed.  374,  46  Ii*  B.  A. 
(N.  S.)  539, 118  C.  C.  A.  524,  holding  fact  that  account  had  been  stated 
between  parties  will  not  prevent  defense  of  illegality  in  suit  on  same; 
Ware  v.  Pearsons,  173  Fed.  880,  98  C.  C.  A.  364,  refusing  to  allow  re- 
covery by  broker  on  wagering  contract;  Williamson  ▼.  Majors,  169  Fed. 
762,  95  C.  C.  A.  186,  refusing  to  decree  foreclosure  on  deed  of  trust 
given  in*  payment  of  gambling  debt;  Wade  v.  United  States,  33  App. 
D.  C.  34,  20  L.  B.  A.  (N.  S.)  347,  holding  one  keeping  bucket  shop  is 
punishable  under  code  section* prohibiting  conducting  of  gambling  places ; 
Johnson  v.  Van  Wyck,  4  App.  D.  C.  321,  41  L.  B.  A.  520,  holding  where 
])laintiff  in  ejectment  is  shown  to  be  acting  under  champertous  contract 
same  will  not  be  enforced;  Central  Trust  etc.  Co.  ▼.  Respass,  112  Ky. 
614,  66  S.  W.  422,  holding  equity  will  not  entertain  bill  for  accounting 
of  profits  in  case  of  partnership  making  ^'book"  on  horse  races;  Atwater 
V.  A.  G.  Edwards  &  Sons  Brokerage  Co.,  147  Mo.  App.  446,  126  S.  W. 
826,  holding  both  parties  need  not  intend  that  contract  should  be  wager; 
Saunders  v.  Baker,  122  Mo.  App.  303,  99  S.  W.  54,  holding  where  agent 
of  bucket  shop  pays  principal  amount  due  from  client,  same  will  not 
lose  the  wagering  identity ;  Shain  v.  Goodwin,  46  Fed.  567,  holding  notes 
^iven  for  debt  created  by  throwing  dice,  invalid  as  to  purchaser  with 
notice;  Harvey  v.  Merrill,  150  Mass.  10^  15  Am.  St.  Bep.  166,  5  L.  B.  A. 
205,  22  N.  E.  61,  and  Mohr  v.  Miesen,  47  Minn.  234,  49  N.  W.  864,  hold- 
ing contracts  in  form  for  future  delivery,  only  payment  of  difference  in 
prices  being  intended,  illegal;  Stoddard  v.  Burt,  75  Wis.  Ill,  43  N.  W. 
738,  holding  defendant  in  action  for  recovery  of  money  lost  in  gaming 
may  be  arrested  for  conversion  thereof ;  dissenting  opinion  in  Stewart  v. 
Wright,  147  Fed.  340,  344,  77  C.  C.  A.  499,  majority  holding  plaintiff, 
who  was  defrauded  by  fraudulent  footrace  >while  he  believed  he  was  de- 
frauding others,  may  recover  the  money  so  lost  by  hinu 


110  U.  S.  499-^16        NOTES  ON  U.  S.  REPORTS.  394 

Wagera  and  their  validity.    Note,  37  Am.  St.  Rep.  700, 

Legality  of  wagers,  Betting.    Note,  18  L.  R.  A.  859. 

Conflict  of  laws  as  to  gambling  and  lottery  contracts.    Note,  64 
L.  R.  A.  168,  169. 

Custom  of  brokers  not  to  perform  contracts  of  sale  actually  made, 
but  to  deliver  equal  quantities  of  grain,  or  Its  market  value,  In  fulfillment 
of  contracts  of  purcliase  made  by  them  for  others,  and  which,  by  process 
of  mutual  exchange,  authorized  by  said  custom,  had  come  into  their  hands, 
cannot  be  introduced  in  evidence  without  evidence  that  seller  had  actual 
knowledge  thereof. 

Approved  in  Great  Western  Elevator  Co.  v.  White,  118  Fed.  410,  66 
C.  C.  A.  388,  holding  evidence  of  custom  in  elevator  business  limiting 
power  of  local  agents  in  drawing  drafts  to  such  as  were  drawn  in  pay- 
ment for  grain  bought  or  negotiated  for  cash  at  time  they  were  drawn 
inadmissible  where  party  had  no  knowledge  of  such  custom;  Citizens' 
State  Bank  v.  Chambers,  129  Iowa,  421,  105  N.  W.  696,  in  suit  to  fore- 
close mortgagre  issued  on  an  application  ''at  five  and  one  per  cent  per 
annum,''  evidence  of  custom  in  use  of  quoted  words  was  inadmissible 
in  absence  of  knowledge  of  defendant;  Bixby  v.  Bruce,  69  Neb.  81,  96 
N.  W.  36,  in  action  to  recover  for  bricks  furnished,  custom  among 
masons  to  charge  for  air  spaces  between  walls  was  inadmissible  where 
it  was -not  shown  that  custom  was  general  and  notorious;  Pennsylvania 
etc.  R.  R.  Co.  V.  Naive,  112  Tenn.  257,  64  L.  R.  A.  443,  79  S.  W.  128, 
it  was  error  in  action  against  carrier  for  damages  for  failure  to  delay 
in  delivering  dressed  goods  to  exclude  evidence  of  custom  to  suspend 
business  on  4th  of  July ;  Allen  v.  St.  Louis  Bank,  120  U.  S.  39,  30  L.  Ed. 
578,  7  Sup.  Ct.  466,  holding  usage  for  banks  to  take  pledges  from  factors 
as  security  for  payment  of  general  balance  of  account  between  them, 
goods  known,  to  be  held  by  them  as  factors,  invalid ;  Scanlon  v.  Warren, 
169  111.  144,  48  N.  E.  410,  refusing  offer  to  prove  purchaser's  undisclosed 
intention  to  settle  by  payment  of  difference,  in  action  for  broker's  com- 
mission ;  Haas  v.  Ruston,  14  Ind.  App.  20,  56  Am.  St.  Rep.  293,  42  N.  E. 
302,  holding  broker  cannot  make  contract  in  own  name,  without  prin- 
cipal's knowledge,  binding  principal  and  other  party;  Seeber  v.  Com- 
mercial Nat.  Bank,  77  Fed.  959,  arguendo. 

Distinguished  in  Bibb  v.  Allen,  149  U.  S.  499,  501,  37  L.  Ed.  826,  827, 
13  Sup.  Ct.  956,  957,  where  all  parties  were  members  of  Cotton  Exchange 
and  knew  its  rules ;  Ward  v.  Vosburgh,  31  Fed.  16, 17, 18,  holding  specu- 
lator familiar  with  usages  of  board  cannot  allege,  in  action  by  broker, 
that  custom  enlarged  his  contract  liability;  Gruner  v.  Stucken,  39  La. 
Ann.  1078,  3  South.  339,  holding  defendants,  having  invested  agent  with 
full  discretion,  bound  by  his  mode  of  settlement;  Van  Dusen  v.  Junge- 
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blut,  75  Minn.  305,  306,  74  Am.  St.  Rep.  468,  469,  77  N.  W.  972,  where 
all  parties  were  members  of  chamber  and  eonversant  with  customs 
thereof. 

Miscellaneous.  Cited  in  Chose  v.  Soule,  76  Vt.  357,  57  Atl.  756,  aerree- 
ment  by  one  of  two  ex-owners  of  personalty  to  indemnify  other  against 
loss  if  he  would  refuse  to  offer  to  purchase  is  without  consideration. 

110  V.  8.  616-558,  28  L.  Ed.  232,  4  Sup.  Ot.  Ill,  HUBTADO  V.  PEOPUB 
OF  OAUFOSNIA. 

It  cannot  be  assumed,  In  construing  a  Oonstitntion,  that  any  part  of 
the  language  used  is  superfluous. 

Approved  in  West  v.  Louisiana,  194  U.  S.  264,  48  L.  Ed.  970,  24  Sup. 
Ct.  650,  question  whether  deposition  in  criminal  action  may  be  read  is 
within  province  of  State  court,  and  no  Federal  question  is  involved. 

Term  ''due  process  of  law,"  as  used  In  fifth  amendment  to  Federal 
Constitution,  refers  to  that  law  of  the  land  deriving  authority  from  legist 
lative  powers  conferred  .upon  Congress  by  Constitution,  exercised  within 
limits  therein  prescribed  and  Interpreted  according  to  principles  of  common 
law. 

Approved  in  Brantley  v.  State,  132  Ga.  580,  181  Am.  St.  Eep.  218,  16 
Ann.  Oas.  1203,  64  S.  E.  679,  holding  one  tried  for  murder  and  convicted 
of  manslaughter,  may  be  tried  again  for  murder  where  his  motion  for 
new  trial  is  granted;  Rothschild  &  Co.  v.  Steger  etc.  Piano  Mfg.  Co., 
256  HI.  208,  Ann.  Oas.  1913E,  276,  42  L.  R.  A.  (N.  S.)  798,  99  N.  £.  924, 
holding  decision  of  Supreme  Court  as  to  power  to  punish  under  contempt 
is  not  binding  on  State  courts;  State  v.  Jack,  69  Kan.  393,  1  L.  B.  A. 
(N.  S.)  167,  76  Pac.  913,  proceeding  before  District  Court  upon  written 
application  of  county  attorney  under  §  10,  c.  265,  p.  485,  Laws  1897,  to 
take  testimony  of  witness  in  reference  to  violation  of  ''anti-trust  law," 
is  due  process  of  law;  Ex  parte  McLaughlin,  210  Mo.  661, 109  S.  W.  626, 
upholding  prosecution  for  robbery  based  on  information ;  dissenting  opin- 
ion in  Dorr  v.  United  States,  195  U.  S.  157,  49  L.  Ed.  136,  24  Sup.  Ct. 
808,  majority  holding  under  §§7,  8,  of  Libel  Act  of  Philippine  Commis- 
sion, defendant  is  not  entitled  to  jury  trial;  Ex  parte  Ulrich,  42  Fed. 
591,  593,  holding  trial  after  acquittal,  through  discharge  of  jury  with- 
out defendant's  consent,  "putting  twice  in  jeopardy";  Cox  v.  Gilmer, 
88  Fed.  348,  arguendo. 

Term  "due  process  of  law,"  as  used  in  fourteenth  constitutional  amend- 
ment, refers  to  that  law  of  the  land  in  each  State  deriving  authority  from 
inherent  and  reserved  powers  of  the  State,  exerted  within  limits  of  fnnda- 
mental  principles  of  liberty  and^  justice  underlying  our  civil  and  political 
institutions. 
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Approved  in  Dorr  v.  United  States,  195  U.  S.  144,  49  L.  Ed.  131,  24 
Sup.  Ct.  808,  Congress  has  power  to  pass  laws  for  the  government  of 
the  Philippine  Islands,  which  do  not  give  the  right  to  trial  by  jury; 
Maxwell  v.  Dow,  176  U.  S.  602,  603,  604,  44  L.  Ed.  606,  606,  20  Sup.  Ct. 
457,  494,  upholding  Utah  statute  providing  for  jury  of  eight  in  criminal 
case  not  capital;  Ex  parte  Moebps,  137  Fed.  156,  petition  for  writ  of 
habeas  corpus  which  shows  that  petitioner  since  his  extradition  from 
another  State  has  been  confined  in  a  penitentiary  for  five  years  on  only 
€k)vemor's  warrant,  states  case  for  jurisdiction  of  Federal  court;  Ex 
parte  Riggins,  134  Fed.  418,  citizen  is  deprived  of  due  process  of  law 
when  he  is  taken  from  custody  of  State  authorities  and  murdered ;  Jami- 
son V.  Wimbish,  130  Fed.  358,  person  sentenced  to  punishment  as  that 
described  in  the  opinion  does  not  obtain  ''due  process  of  law"  within 
the  meaning  of  the  Constitution;  Title  etc.  Restoration  Co.  v.  Kerrigan, 
150  Cal.  313,  119  Am.  St.  Rep.  199,  8  L.  R.  A.  (N.  8.)  682,  88  Pac.  361, 
upholding  service  of  summons  by  publication  in  action  to  establish  and 
quiet  title;  People  v.  Botkin,  9  Cal.  App.  261,  98  Pac.  866,  holding  where 
poisoned  candy  is  sent  from  one  State  to  another,  trial  may  be  had  in 
State  from  which  same  is  sent;  Appeal  of  AUyn,  81  Conn.  637,  129  Am. 
St  Rep.  225,  23  L.  R.  A.  (N.  S.)  630,  71  Atl.  796,  holding  State  may  pre- 
scribe license  tax  on  those  dealing  in  intoxicating  liquors;  Sutton  v. 
Hancock,  118  Ga.  443,  46  S.  E.  507,  upholding  Civ.  Code,  §  3283,  provid- 
ing that  probate  in  common  form  becomes  conclusive  in  seven  years  as 
to  all  except  minor  heirs ;  McKinster  v.  Sager,  163  Ind.  686,  106  Am.  St. 
Rep.  268,  68  L.  R.  A.  273,  72  N.  E.  866-869,  Acts  1903,  p.  276,  c.  163, 
preferring  classes  of  creditors,  is  void,  being  in  violation  of  Fourteenth 
Amendment;  Dirkin  v.  Great  Northern  Paper  Co.,  110  Me.  388,  Ann. 
Gas.  1914D,  396,  86  Atl.  327,  upholding  law  making  employers  liable  for 
injuries  to  employees  resulting  from  negligence  of  fellow-servants ;  State 
V.  Parker  Distilling  Co.,  236  Mo.  300,  139  S.  W.  477,  refusing  to  uphold 
law  which  levied  tax  on  intoxicating  liquors  except  those  manufactured 
from  domestic  grapes;  State  v.  Miller,  71  N.  J.  L.  532,  60  Atl.  203,  it 
was  not  erroneous  to  allow  jail  physician  to  testify  to  wounds  on  de- 
fendant's hands,  although  he  had  defendant  removed  to  a  private  room 
and  his  clothes  removed;  Ives  v.  South  Buifalo  Ry.  Co.,  201  N.  Y.  299, 
Ann,  Gas.  1912B,  156,  34  L.  R.  A.  (N.  S.)  162,  94  N.  £.  442, 1  N.  C.  C  A. 
639,  refusing  to  sustain  Workmen's  Compensation  Act  (Laws  1910, 
c.  674) ;  People  v.  Lochner,  177  N.  Y.  160,  69  N.  E.  376,  upholding^  Laws 
1897,  p.  486,  restricting  hours  of  labor  in  bakeries;  State  v.  Brown,  170 
N.  C.  715,  86  S.  E.  1043,  holding  indictment  for  unlawful  sale  of  intoxi- 
cating liquors  need  not  allege  name  of  person  to  whom  same  was  sold; 
State  V.  Williams,  146  N.  C.  622,  14  Ann.  Gas.  562,  17  L.  R.  A.  (N.  S.) 
299,  61  S.  E.  62,  refusing  to  uphold  law  prohibiting  importation  of  more 
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than  one-half  gallon  of  liquor;  State  v.  Mallett,  125  N.  C.  726,  34  S.  E. 
652,  upholding  Act  1899,  c.  471,  §  6,  providing  for  appeals  by  State  from 
eastern  district  criminal  courts  to  Superior  Court,  though  no  such  appeah 
allowed  from  western  district  criminal  courts*;  State  v.  Taylor,  27  N.  D. 
89, 145  N.  W.  430,  refusing  to  uphold  State  bonding  department ;  Ander- 
son V.  State,  8  Okl.  Cr.  105,  Ann.  Oas.  19140>  314,  126  Pac.  846,  holding 
where  two  or  more  persons  are  jointly  indicted  it  is  within  discretion 
of  court  as  to  who  shall  be  tried  first;  Ex  parte  Wilson,  6  Okl.  Cr.  467, 
119  Pac.  603,  holding  law  prohibiting  keeping  in  excess  of  one  quart  of 
spirituous  liquors  was  void;  State  v.  Bunting,  71  Or.  263,  Aim.  Gas. 
19160,  1008,  139  Pac.  733,  upholding  law  limiting  hours  of  labor;  Com- 
monwealth V.  Francies,  250  Pa.  St.  503,  95  Atl.  529,  holding  plea  of 
guilty  may  be  made  to  indictment  before  its  submission  to  grand  jury; 
State  V.  Stimpson,  78  Vt.  133,  1  L.  R.  A.  (N.  S.)  1158,  62  Atl.  17,  V.  8. 
1867,  as  amended  Acts  1898,  p.  34,  No.  46,  and  Acts  1904,  No.  64,  pro- 
viding that  State's  attorney  may  prosecute  by  information  certain 
crimes,  is  not  unconstitutional;  Commission  of  Fisheries  v.  Hampton 
Roads  etc.  Assn.,  109  Va.  586,  64  S.  E.  1049,  holding  oyster  commission 
had  power  to  eject  person  from  oyster-beds ;  In  re  Consolidated  Render- 
ing Co.,  80  Vt.  81,  66  Atl.  800,  upholding  judgment  of  contempt  for  re- 
fusal to  exhibit  documentary  evidence;  State  v.  Clausen,  65  Wash.  187, 
37  L.  E.  A.  (N.  S.)  466.  117  Pac.  1110,  3  N.  C.  C.  A.  620,  upholding 
industrial  insurance  law  of  State  of  Washington;  State  v.  King,  64 
W.  Va.  608,  63  S.  E.  494,  upholding  law  which  forfeited  land  for  non- 
entry  on  tax-books;  Leeper  v.  Texas,  139  U.  S.  468,  85  L.  Ed.  227,  11 
Sup.  Ct.  579,  holding  Fourteenth  Amendment  does  not  limit  power  of 
States  over  crimes  therein,  except  as  to  disciiminatory  legislation ;  In  re 
Ziebold,  23  Fed.  792,  holding  imprisonment  for  refusal  to  testify  before 
county  attorney,  restraint  without  due  process ;  United  States  v.  Sanges, 
48  Fed.  84,  holding  right  to  testify  before  Federal  grand  jury  not  one 
conferred  by  Fourteenth  Amendment;  In  re  McKee,  19  Utah,  231,  57 
Pac.  25,  holding  Fourteenth  Amendment  does  not  restrict  States  to  any 
particular  mode  of  procedure;  State  v.  Hodgson,  66  Vt.  157,  28  Atl.  1095, 
upholding  procedure  provided  by  State  prohibitory  law;  Holden  v. 
Hardy,  169  U.  S.  384,  387,  42  L.  Ed;  788,  789,  18  Sup.  Ct.  385,  386, 
ai^endo. 

Distinguished  in  dissenting  opinion  in  Florida  v.  Canficld,  40  Fla.  62, 
42  L.  R.  A.  81,  23  South.  599,  majority  upholding  Laws  1897,  c.  4529, 
abrogating  writ  of  scire  facias  in  appellate  proceedings  to  Supreme 
Court- and  providing  substitute  therefor. 

Any  legal  ivoceedlng  enforced  by  public  authority,  whether  sanctioned 
by  age,  or  newly    derlaed,    which    preserves    fundamental  principles  of 
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liberty  and  jiuitlce,  is  due  process  of  law  within  Foorteentb  Amendment; 
hence,  conviction  of  murder  npon  proceedings  by  information,  after  ex- 
amination and  commitment  by  magistrate,  with  right  to  counsel  and  cross- 
examination,  substituted  by  California  Constitution  for  indictment  of 
grand  Jury,  is  not  deprivation  of  Ufe  without  due  process  of  law. 

Approved  in  Bollu  v.  Nebraska,  176  U.  S.  86,  44  L.  Ed.  883,  20  Sup. 
Ct.  288;  State  v.  Moore,  2  Penne.  (Del.)  321,  46  Atl.  675;  State  v.  Jones, 
168  Mo.  402,  68  S.  W.  567,  and  State  v.  Tucker,  36  Or.  293,  61  Pac.  894, 
all  reafRrming  rule;  Chicago  etc.  R.  R.  Co.  v.  Tranbarger,  238  U.  S.  76, 
59  L.  Ed.  1210,  35  Sup.  Ct.  678,  upholding  law  requiring  railroads  to  con- 
struct transverse  openings  in  roadbed  to  take  care  of  surface  water; 
Frank  v.  Mangum,  237  U.  S.  326,  340,  59  L.  Ed.  980,  985,  35  Sup.  Ct  582, 
holding  loud  and  boisterous  manifestations  of  approval  in  courtroom 
.when  verdict  was  returned,  is  not  denial  of  due  process  of  law;  Ocampo 
V.  United  States,  234  U.  S.  98,  58  L.  Ed.  1235,  34  Sup.  Ct.  712,  holding 
preliminary  examination  may  be  dispensed  with  under  Philippine  Com- 
mission Act,  No.  612 ;  Lem  Woon  v.  Oregon,  229  U.  S.  589,  5^0,  57  L.  Ed. 
1342,  33  Sup.  Ct.  783,  upholding  criminal  prosecution  based  on  informa- 
tion ;  Jordan  v.  Massachusetts,  225  U.  S.  176,  56  L.  Ed.  1042,  32  Sup.  Ct. 
651,  holding  when  new  trial  is  sought  on  account  of  insanity  of  juror. 
State  is  required  to  show  sanity  only  by  preponderance  of  evidence; 
Graham  v.  State,  70  W.  Va.  800,  224  U.  S.  616,  32  Sup.  Ct.  583,  and 
Graham  v.  West  Virginia,  224  U.  S.  627,  56  L.  Ed.  922,  32  Sup.  Ct.  583, 
both  holding  convict  may  be  brought  before  court  of  another  county 
and  be  proven  to  be  offender  in  other  charges,  although  these  were  not 
allesred  in  first  indictment;  Dowdall  v.  United  States,  221  U.  S.  332,  55 
L.  Ed.  758,  31  Sup.  Ct.  590,  holding  fifth  amendment  to  Federal  Con- 
stitution requiring  infamous  crimes  to  be  presented  by  indictment  does 
not  apply  to  Philippines;  Twining  v.  New  Jersey,  211  if.  S.  98,  101,  106, 
112,  53  L.  Ed.  106,  107,  109,  112,  29  Sup.  Ct.  14,  holding  defendant  in 
failing  to  go  upon  stand  to  deny  charge  may  open  way  to  unfavorable 
inference ;  Hawaii  v.  Mankichi,  190  U.  S.  211,  220,  47  L.  Ed.  1020,  1024, 
.23  Sup.  Ct.  788,  792,  holding  criminal  proceedings  by  grand  and  petit 
juries  not  substituted  for  existing  Hawaiian  procedure  by  Newlands 
resolution  of  annexation ;  Rutz  v.  Michigan,  188  U.  S.  508,  47  L.  Ed.  566, 
23  Sup.  Ct.  392,  upholding  Mich.  Pub.  Acts  1899,  No.  237,  regulating 
practice  of  medicine;  Maxwell  v.  Dow,  176  U.  S.  584,  585,  602,  603,  44 
L.  Ed.  598,  699,  605,  606,  20  Sup.  Ct.  450,  494,  holding  privileges  and 
immunities  guaranteed  by  Fourteenth  Amendment  not  violated  by  prose- 
cution by  information,  nor  by  Utah  statute,  providing  for  trial  by  jury 
of  eight,  in  prosecutions  for  offenses  less  than  capital ;  Gibson  v.  Belling- 
ham  etc.  Ry.  Co.,  213  Fed.  490,  holding  Superior  Court  of  State  of  Wash- 
ington is  court  of  competent  jurisdiction  to  hear  cause  arising  under 
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Federal  Liability  Act;  McKinney  v.  United  States,  199  Fed.  28,  117 
C.  C.  A.  403,  holding  court  cannot  review  evidence  presented  before 
grand  jury  unless  in  extreme  cases ;  Ex  parte  Januszewski,  196  Fed.  128, 
holding  Juvenile  Act  (Gen.  Code  Ohio,  §§  1639-1683)  was  not  void  on 
account  of  failure  to  provide  trial  by  jury;  United  States  v.  Powell,  151 
Fed.  655,  refusing  to  sustain  indictment  against  those  lynching  prisoner ; 
Ex  parte  Moran,  144  Fed.  603,  75  C.  C.  A.  396,  selection  of  grand  jury  in 
way  not  authorized  by  statute  of  territory  and  receipt  of  indictment 
from  such  grrand  jury  do  not  entitle  defendant  to  release  on  habeas  cor- 
pus; Williams  v.  Hert,  110  Fed.  168,  holding  constitutional  provisions 
as  to  indictment  by  grand  jury  do  not  apply  to  prosecutions  in  State 
courts;  Hammond  Packing  Co.  v.  State,  81  Ark.  544,  126  Am.  St.  Bep. 
1047,  100  S.  W.  413,  upholding  law  which  requires  officers  of  defendant 
corporation  to  attend  taking  of  depositions ;  People  v.  Flannelly,  128  Cal. 
86,  60  Pac.  671,  upholding  prosecution  by  information  as  authorized  by 
State  Constitution ;  People  v.  Lewis,  9  Cal.  App.  282,  98  Pac.  1080,  hold- 
ing criminal  prosecution  may  be  proceeded  with  by  information  even 
though  grand  jury  is  in  session;  Klafter  v.  State  Board  of  Examiners, 
259  111.  19,  Ann.  Gas.  1914B,  1221,  46  L.  B.  A.  (N.  S.)  632, 102  N.  E.  194, 
holding  State  board  of  examiners  of  architects  may  remove  architect 
after  hearing;  Parks  v.  State,  159  Ind.  218,  64  N.  E.  865,  upholding 
Bums'  Rev.  Stats.  1901,  §§  7318-7323e,  regulating  practice  of  medicine; 
Tyler  v.  Court  of  Registration,  175  Mass.  74,  75,  55  N.  E.  813,  upholding 
land  registration  act  (Stats.  1898,  c.  562) ;  State  v.  Rudolph,  187  Mo.  83, 
85  S.  W.  587,  Const.  U.  S.,  Amend.  5,  prohibiting  prosecution  for  felony 
except  on  presentment  or  indictment,  limits  Federal  power,  but  does  not 
prevent  State  from  prosecuting  for  felony  on  information;  State  v.  Nie- 
bekier,  184  Mo.  222,  83  S.  W.  526,  it  is  no  ground  for  objection  to  con- 
viction for  murder  that  defendant  was  subject  of  Austria  and  was  tried 
by  information  and  not  by  indictment;  State  v.  Gottlieb,  21  N.  D.  182, 
129  N.  W.  461,  holding  Constitution  of  North  Dakota  requires  no  pre- 
liminary examination  as  basis  for  criminal  prosecution;  Ex  parte  Mc- 
Naught,  23  Okl.  300,  1  Okl.  Cr.  274,  100  Pac.  32,  and  In  re  McNaught, 
1  Okl.  Cr.  537,  547,  99  Pac.  244,  249,  both  upholding  conviction  of  murder 
based  on  information;  State  v.  Guglielmo,  46  Or.  252,  262,  79  Pac.  578, 
80  Pac.  103,  conviction  of  murder  charged  by  information  under  Laws 
1899,  p.  99,  B.  &  C.  Comp.,  §§  1258-1264,  was  not  in  violation  of  Four- 
teenth Amendment;  State  v.  Nichols,  27  R.  I.  83,  60  Atl.  768,  under 
Acts  1838,  p.  981,  c.  8,  §  8,  providing  for  punishment  for  crimes,  offense 
punishable  by  imprisonment  for  one  year  is  ** infamous  crime,"  and 
must  be  tried  on  indictment  or  information ;  Gunn  v.  Union  R.  R.  Co.,  23 
R.  I.  302,  303,  49  Atl.  1004,  upholding  Gen.  Laws,  c.  251,  §§5, 11,  author- 
izing appellate  division  to  grant  new  trial  for  reasons  for  which  new 
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trial  is  usually  granted  at  common  law;  Ex  parte  Bergman,  60  Tex.  Cr. 
16,  130  S.  W.  178,  holding  extradition  statute  providing  for  removal  of 
fugitive  ' '  charged ' '  under  laws  of  sister  State  includes  one  fleeing  after 
conviction;  In  re  Meggett,  105  Wis.  296,  81  N.  W.  421,  upholding  Stats. 
1898,  §  3479,  providing  for  imprisonment  on  disobedience  of  order  re- 
quiring payment  of  money;  dissenting  opinion  in  State  v.  Rogers,  162 
N.  C.  661,  AiUL  Oaa.  1914A,  867,  46  L.  B.  A.  (N.  S.)  SB,  78  S.  E.  295; 
majority  refusing  to  allow  conviction  returned  by  jury  of  eleven  men; 
McNulty  V.  California,  149  U.  S.  648,  37  L.  Ed.  883,  13  Sup.  Ct.  960, 
Nordstrom  v.  Washington,  164  U.  S.  705,  41  L.  Ed.  1183,  17  Sup.  Ct. 
997,  Hodgson  v.  Vermont,  168  U.  S.  272,  42  L.  Ed.  464,  18  Sup.  Ct.  83, 
Durrant  v.  Hale,  168  U.  S.  705,  42  L.  Ed.  1213,  18  Sup.  Ct.  942,  In  re 
Humason,  46  Fed.  390,  391,  In  re  Lowrie,  8  Colo.  505,  54  Am.  Bep.  562, 
9  Pac.  493,  In  re  Dolph,  17  Colo.  37,  28  Pac.  471,  State  v.  Boswell,  104 
Ind.  543,  4  N.  E.  676,  State  v.  Brett,  16  Mont.  367,  40  Pac.  875^  State  v. 
Little  Whirlwind,  22  Mont.  427,  56  Pac.  821,  Harbison  v.  Knoxville  Iron 
Co.,  103  Tenn.  436,  53  S.  W.  958,  State  v.  Carrington,  15  Utah,  484,  50 
Pac.  527,  Lybarger  v.  State,  2  Wash.  555,  27  Pac.  449,  In  re  Maxwell, 
19  Utah,  500,  57  Pac.  414,  415,  State  v.  Humason,  5  Wash.  501,  32  Pac. 
112,  and  In  re  Boulter,  5  Wyo.  333,  336,  40  Pac.  521,  522,  all  holding 
prosecutions  by  information  *'due  process  of  law.'*  Under  authority  of 
principal  case,  following  have  been  upheld  as  providing  due  process  of 
law:  Hagar  v.  Reclamation  Dist.,  Ill  U.  S.  708,  28  L.  Ed.  572,  4  Sup. 
Ct.  667,  California  law  taxing  owners  for  reclamation  of  swamp-lands; 
Head  v.  Amoskeag  Mfg.  Co.,  113  U.  S.  26,  28  L.  Ed.  895,  5  Sup.  Ct.  449, 
United  States  statutes,  allowing  erection  of  dams  on  payment  of  assessed 
damages  to  owners  of  flooded  lands;  Dent  v.  West  Virginia,  129  U.  S. 
124,  32  L.  Ed.  626,  9  Sup.  Ct.  234,  West  Virginia  requirements  for  prac- 
ticing medicine;  In  re  Kemmler,  136  U.  S.  448,  34  L.  Ed.  524,  10  Sup. 
Ct.  934,  New  York  provision  for  execution  by  electricity  in  capital  cases ; 
Hallinger  v.  Davis,  146  U.  S.  322,  36  L.  Ed.  990,  13  Sup.  Ct.  108,  New 
Jersey  statute,  permitting  accused  to  waive  jury  trial;  Montana  Co.  v. 
St.  Louis  Min.  etc.  Co.,  152  U.  S.  168,  38  L.  Ed.  400,  14  Sup.  Ct.  508, 
Montana  law,  authorizing  inspection  of  claims  in  possession  of  others; 
Talton  V.  Mayes,  163  U.  S.  384,  41  L.  Ed.  199,  16  Sup.  Ct.  989,  finding 
of  indictment  by  grand  jury  of  less  than  thirteen ;  Holden  v.  Hardy,  169 
U.  S.  388,  42  L.  Ed.  789,  18  Sup.  Ct.  386,  Utah  law  prohibiting  working 
miners  over  eight  hours  per  day;  Brown  v.  New  Jersey,  175  U.  S.  175, 
176,  44  L.  Ed.  121,  20  Sup.  Ct.  77,  trial  by  struck  jury,  under  New  Jersey 
procedure;  Cox  v.  Gilmer,  88  Fed.  349,  Virginia  provision  authorizing 
election  judges  to  arrest  persons  interfering  with  voting;  Parker  v. 
People,  13  Colo.  166,  4  L.  B.  A.  809,  21  Pac.  1123,  law  providing  for 
indictments  by  grand  jury  of  less  than  common-law  number;  English  v. 
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Wilmington,  2  Marv.  (Del.)  91,  37  Atl.  163,  provision  that  cost  of  sewer 
system  shall  be  assessed  on  adjoining  owners,  though  not  providing  for 
notice;  Gordon  v.  State,  102  Ga.  682,  29  S.  E.  447,  law  providing  that 
defendants  in  misdemeanor  cases  shall  not  have  right  to  demand  indict- 
ment ;  Dewey  v.  Des  Moines,  101  Iowa,  429,  70  N.  W.  609,  statute  author- 
izing personal  judgment  against  property  owner  for  amount  of  special 
street-improvement  assessment;  State  v.  Whisner,  36  Kan.  278,  10  Pac. 
857,  proceedings  upon  information  under  State  prohibitory  liquor  law; 
Dowdell,  Petitioner,  169  Mass.  389,,  61  Am.  St.  Bep.  292,  47  N.  E.  1034, 
statutory  proceedings  for  commitment  of  insane  persons  by  justice  alone ; 
Calwell  v.  Wilson,  121  N.  C.  456,  458,  28  S,  E.  566,  558,  suspension  of 
commissioner  by  Governor,  under  statute  providing  for  suspension  in 
case  of  disqualification;  Dayton  etc.  Iron  Co.  v.  Barton,  103  Tenn.  613, 
53  S.  W.  972,  laws  compelling  employers  to  redeem  ''storekeepers' 
checks '*  in  money;  Hess  v.  White,  9  Utah,  68,  24  L.  R.  A.  279,  33  Pac. 
245,  law  permitting  verdicts  in  civil  cases  upon  concurrence  of  nine 
jurors;  In  re  McKee,  19  Utah,  245,  57  Pac.  27,  law  allowing  jury  to  be 
composed  of  eight  jurors ;  State  v.  Sponangle,  45  W.  Va.  425,  43  L.  R.  A. 
732,  32  S.  E.  287,  State  constitutional  provision  forfeiting  land  for  fail- 
ure to  enter  it  for  taxation;  State  v.  Sureties  of  Krohne,  4  Wyo.  362, 
34  Pac.  8,  warrant  issued  upon  information  based  on  information  and 
belief;  People  v.  Parker,  91  Cal.  94,  27  Pac.  538,  holding  district 
attorney  may  file  information  based  upon  offense  set  out  in  commit- 
ment, or  facts  disclosed  by  depositions;  State  v.  Saunders,  66  N.  H.  88, 
18  L.  R.  A.  666,  25  Atl.  595,  holding  defendant  in  statutory  proceeding 
for  injunction  against  liquor  nuisance  not  entitled  to  jury  trial  as  mat- 
ter of  right;  Matter  of  Buchanan,  146  N.  Y.  272,  40  N.  E.  885,  holding 
Fourteenth  Amendment  confers  no  authority  on  Federal  Supreme  Court 
to  review  criminal  judgments  of  State  courts;  State  v.  Fry,  98  Tenn. 
329,  39  S.  W.  232,  defining  ''due  process  of  law"  as  proceeding  in 
regular  course  through  properly  constituted  court;  State  v.  Bates,  14 
Utah,  302,  48  L.  R.  A.  46,  47  Pac.  80,  holding  provision  for  trial  by  eight 
jurors  not  violative  of  Fourteenth  Amendment,  nor  invalid  as  to  crime 
committed  before  its  enactment;  In  re  Wright,  3  Wyo.  480,  31  Am.  St. 
Rep.  96,  13  L.  R.  A.  749,  27  Pac.  565,  holding  law  providing  for  prosecu- 
tion upon  information,  valid  as  to  previously  committed  offenses ;  Erwin 
V.  United  States,  37  Fed.  489,  2  L.  R.  A.  239,  Ex  parte  Edgar,  119  Cal. 
127,  130,  51  Pac.  30,  32,  Opinion  of  the  Justices,  66  N.  H.  633,  33  Atl. 
1078,  Caldwell  v.  Texas,  137  U.  S.  698,  34  L.  Ed.  818,  11  Sup.  Ct.  226, 
and  Ex  parte  Kinnebrew,  35  Fed.  58^  all  arguendo. 

Distinguished  in  Freeman  v.  United  States,  227  Fed.  746,  holding  trial 
by  jury  in  Federal  court  means  trial  by  twelve  men  and  a  judge,  and  latter 
XII— 26 
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cannot  be  substituted  during  trial;  United  States  v.  Wells,  163  Fed.  323, 
324,  quashing  indictment  where  it  was  shown  that  prosecuting  attorney 
was  present  at  deliberations  of  grand  jury ;  Garnsey  v.  State,  4  Okl.  Or. 
559,  88  L.  B.  A.  (N.  S.)  600,  112  Pac.  29,  holding  prosecution  for  crime 
of  rape  must  be  based  on  indictment;  United  States  v.  Wilson,  114  U.  S. 
429,  29  L.  Ed.  93,  5  Sup.  Ct.  941,  Mackin  v.  United  States,  117  U.  S.  351, 
29  L.  Ed.  911,  6  Sup.  Ct.  778,  Ex  parte  Bain,  121  U.  S.  11,  SO  L.  Ed.  853, 
7  Sup.  Ct.  787,  and  United  States  v.  Johannesen,  35  Fed.  413,  holding 
prosecution  in  United  States  courts  for  ''infamous  crimes''  must  be  on 
indictment;  American  Pub.  Co.  v.  Fisher,  166  U.  S.  468,  41  L.  Ed.  1081, 
17  Sup.  Ct.  619,  denying  right  of  Utah,  while  a  territory,  to  provide  for 
verdict  on  concurrence  of  nine  jurors;  Ex  parte  Hart,  63  Fed.  259,  28 
L.  R.  A.  810,  11  C.  C.  A.  165,  holding  information  not  equivalent  to  in- 
dictment, under  Rev.  Stats.,  §  5278,  providing  for  interstate  extradition; 
State  V.  Ah  Jim,  9  Mont.  172,  23  Pac.  78,  holding  clause  of  Constitu- 
tion providing  for  prosecutions  upon  information,  not  self-executing; 
State  V.  Kingsley,  10  Mont.  547,  26  Pac.  1068,  holding  conviction,  under 
information,  for  crime  committed  prior  to  admission  of  State,  invalid. 
The  following  distinguishing  cases  hold  the  respective  laws  unconstitu- 
tional :  United  States  v.  Wong  Dep  Ken,  57  Fed.  210,  provisions  of  Geary 
Act  for  imprisonment,  with  hard  labor,  of  Chinese  pending  deportation : 
In  re  Lowrie,  8  Colo.  515,  516,  54  Am.  Rep.  570,  571,  9  Pac.  499,  500,  act 
abolishing  grand  jury  system  as  to  certain  courts  only;  Denver  etc.  Ry. 
Co.  V.  Outcalt,  2  Colo.  App.  401,  405,  31  Pac.  179,  180,  act  making  rail- 
roads liable  in  double  damages  for  all  stock  killed;  Garvin  v.  Daussman, 
114  Ind.  434,  5  Am.  St  Rep.  641,  16  N.  E.  829,  law  authorizing  street 
assessment  against  property  owner,  but  not  providing  for  notice  thereto; 
State  V.  Gerry,  68  N.  H.  496,  38  L.  R.  A.  229,  38  Atl.  273,  law  restricting 
right  of  jury  trial  in  police  courts;  Territory  v.  Baca,  6  N.  M.  431,  30 
Pac.  867,  provision  for  grand  juries  of  different  numbers  in  different 
counties;  State  v.  Barker,  107  N.  C.  915,  10  L.  R.  A.  51,  12  S.  E.  116, 
law  making  concurrence  of  nine  grand  jurors  sufficient  to  support  in- 
dictment ;  San  Antonio  etc.  Ry.  Co.  v.  Wilson,  4  Tex.  App.  Civ.  575,  law 
imposing  penalty  on  railroads  failing  to  pay  employees  within  certain 
time;  dissenting  opinion  in  Ex  parte  Nicholas,  91  Cal.  645,  28  Pac.  49, 
majority  refusing  habeas  corpus  because  new  information  was  filed  with- 
out re-examination  and  commitment;  dissenting  opinion  in  Carleton  v. 
Rugg,  149  Mass.  563,  5  L.  R.  A.  199,  22  N.  E.  59,  majority  upholding  pro- 
vision conferring  jurisdiction  on  equity  to  restrain  bawdy-houses,  on 
information  or  petition;  dissenting  opinion  in  Mackey  v.  Enzensperger, 
11  Utah,  156,  39  Pac.  541,  majority  upholding  amendment  permitting 
verdicts  in  civil  cases,  upon  concurrence  of  nine  jurors;  dissenting  opin- 
ion in  Maxwell  v.  Dow,  176  U.  S.  606,  44  L.  Ed.  607,  20  Sup.  Ct.  494, 
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majority  holding  privileges  and  immunities  guaranteed  by  Fourteenth 
Amendment  not  deprived  by  prosecution  for  felony  by  information  nor 
by  Utah  statute  providing  for  jury  of  eight  in  criminal  cases  less  than 
capital;  dissenting  opinion  in  McKinney  v.  United  States,  199  Fed.  31, 
32,  117  C.  C.  A.  403,  majority  holding  court  cannot  review  evidence  pre- 
sented before  grand  jury  unless  in  extreme  cases. 

What  is  due  process  of  law.    Note,  20  Am.  St.  Bep.  555. 

Right  of  accused  person  to  preliminary  examination.    Note,  Ann. 
Gas.  1916E,  816. 

Constitutionality  of  statute  providing  for  prosecution  for  felony  by 
information  without  indictment.    Note,  6  Ann,  Gas.  644. 

Number,  of  grand  jurors  necessary  or  proper  to  act.    Note,  27 
L.  B.  A.  847. 

Sufficiency    of   information,    without   indictment,   in   common-law 
felonies.    Note,  1  L.  B.  A.  (N.  S.)  1158. 

Criminal  prosecutione,  based  upon  information  instead  of  upon  indict- 
ment, are  not  due  process  of  law  within  meaning  of  Fo.orteenth  Amend- 
ment. 

Approved  in  Beavers  v.  Henkel,  194  U.  S.  84,  48  L.  Ed.  886,  24  Sup. 
Ct.  605,  defendant  indicted  for  having  received  money  for  procuring  con- 
tract with  government,  while  one  of  its  officers  may  be  arrested  in  one 
district  and  delivered  to  another  district  for  trial;  Ex  parte  Stemes,  82 
Cal.  248,  23  Pac.  39,  holding  court  granting  habeas  corpus  may  inquire 
into  probable  cause,  notwithstanding  information ;  dissenting  opinion  in 
Baldwin  v.  Kansas,  129  U.  S.  57,  82  L.  Ed.  642,  reaffirming  dissent. 

Decision  against  constitutional  right  as  nullity  subject  to  collateral 
attack.    Note,  89  L.  B.  A.  452. 

Miscellaneous.  Cited  in  Zeller  v.  New  Jersey,  231  U.  S.  737,  58  L.  Ed. 
460,  34  Sup.  Ct.  316,  dismissed  for  want  of  jurisdiction ;  People  v.  Nogiri, 
142  Cal.  599,  76  Pac.  491,  holding  where  one  is  committed  for  certain 
offense  by  examining  magistrate,  district  attorney  cannot  file  informa- 
tion against  him  for  another  offense;  Dwy  v.  Connecticut  Co.,  89  Conn. 
98,  L.  B.  A.  1915E,  800,  92  Atl.  890,  holding  release  given  to  one  of  sev- 
eral joint  tort-feasors  is  a  release  to  all ;  International  Paper  Co.  v.  Bel- 
lows Falls  Canal  Co.,  88  Vt.  106,  90  Atl.  948,  holding  bill  seeking  equi- 
table relief  must  allege  facts  which  bring  it  within  those  principles. 

110  IT.  8.  558-667,  28  L.  Ed.  249,  4  Sup.  Ot.  249,  WASECBB   ▼.  BULUTT 
COUNTY". 

When  petition  la  amended  by  leave  of  court,  cause  proceeds  upon 
amended  petition;  hence,  averments  of  latter  as  to  amount  involved  con- 
trol appellate  Jurisdiction,  irrespective  of  original  petition. 
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Approved  in  Johnson  v.  Thomas,  197  U.  S.  619,  49  L.  Ed.  909,  25  Sup. 
Ct.  797,  following  rule ;  United  States  v.  Gentry,  119  Fed.  75,  55  C.  C.  A. 
658,  holding  amended  complaint  which  is  complete  in  itself  and  which 
does  not  refer  to  or  adopt  original  complaint  as  part  of  it,  entirely  super- 
sedes predecessor  and  becomes  sole  statement  of  cause  of  action;  Bullitt 
Co.  V.  Washer,  130  U.  S.  144,  82  L.  Ed.  886,  9  Sup.  Ct.  500,  same  case, 
on  merits. 

Common-law  rule  that  a  county  may  be  required  to  maintain  a  bridge 
or  causeway  across  its  boundary  line  and  extending  into  adjoining  county, 
prevails  in  this  country. 

Approved  in  Shibley  v.  Ft.  Smith  &  Van  Buren  Dist.,  96  Ark.  419, 132 
S.  W.  448,  upholding  act  providing  for  construction  of  bridge  and  levy- 
ing of  assessments  to  cover  cost  of  same;  Sachs  v.  City  of  Sioux  City, 
109  Iowa,  228,  80  N.  W.  337,  holding  injury  received  by  falling  of  city 
bridge  is  within  Acts  26th  Gen.  Assem.,  c.  63,  providing  that  in  cases  of 
personal  injury  resulting  from  defective  streets  or  sidewalks  no  suit  shall 
be  brought  after  three  months  from  date  of  injury  unless  written  notice 
thereof  served  on  city  within  sixty  days;  Associated  Schools  v.  School 
Dist.  No.  83, 122  Minn.  257,  47  L.  R.  A.  (N.  S.)  200, 142  N.  W.  326,  hold- 
ing one  school  district  may  charge  tuition  from  children  coming  from 
another  district;  Dawson  County  v.  Phelps  County,  94  Neb.  117,  142 
N.  W.  699, -holding  county  may  be  held  liable  for  its  share  of  expense 
for  repair  of  bridge  extending  within  its  limits;  Dodge  Co.  v.  Saunders 
Co.,  70  Neb.  451,  100  N.  W.  934,  under  §  87,  c.  78,  Comp.  Stats.  1901, 
county  may  be  compelled  to  contribute  toward  repair  of  bridge  abutting 
in  such  county,  although  it  is  located  mainly  in  another  county ;  Spencer 
V.  Freeholders  of  Hudson,  66  N.  J.  L.  305,  49  Atl.  484,  holding  Gen. 
Stats.,  p.  307,  par.  9,  giving  right  of  action  in  case  of  failure  X)t  county 
to  erect,  rebuild,  or  repair  bridges,  expressly  limits  liability  of  county 
for  such  failure  to  bridges  with  erection  of  which  it  is  made  chargeable 
by  law ;  Frantz  v.  Autry,  18  Okl.  619,  91  Pac.  212,  holding  constitutional 
convention  has  power  to  form  counties;  Freeman  v.  Trimble,  21  N.  D. 
12,  129  N.  W.  88,  holding  drain  commissioners  may  perform  work  on 
stream  extending  into  another  county;  State  v.  Williams,  68  Conn.  150, 
35  Atl.  29,  holding  legislature  may  transfer  burden  of  constructing 
bridges  from  one  territorial  subdivision  to  another;  Dietrich  v.  Schremms, 
117  Mich.  303,  75  N.  W.  620,  holding  township  may  assure  erection  of 
bridge  across  navigable  stream  to  adjoining  township ;  Westfield  Borough 
V.  Tioga  Ca,  150  Pa.  St.  153,  24  Atl.  701,  holding  expense  of  building 
approaches  must  be  borne  by  county  building  bridge ;  Pittsburgh  etc.  Ry. 
Co.  V.  Point  Bridge  Co.,  165  Pa.  St.  42,  26  L.  B.  A.  324,  30  Atl.  512, 
holding  toll  bridge  erected  by  chartered  company,  a  public  highway. 
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Distinguished  in  Mineral  County  Court  v.  Town  of  Piedmont,  72 
W.  Va.  299,  78  S.  E.  64,  holding  town  has  no  power  to  enter  into 
contract  with  county  court  of  its  county  for  construction  of  bridge  en- 
tirely without  its  limits;  McPeeters  v.  Blankenship,  123  N.  C.  655,  31 
8.  E.  876,  holding,  on  refusal  of  adjoining  county  to  construct  bridge 
necessary  to  other  alone,  legislature  must  pass  enabling  act. 

Liability  of  county,  township,  etc.,  for  repairs  on  highways  and 
bridges.    Note,  12  E.  E.  0.  692. 

Kentucky  statute,  gtvliig  County  Courts  Jurisdiction  to  «rect  and  main- 
tain necessary  bridges,  authorises  county  to  build,  at  its  own  expense,  a 
bridge  over  stream  forming  its  boundary  line. 

Approved  in  Bullitt  Co.  v.  Washer,  130  U.  S.  150,  82  L.  Ed.  888,  9 
Sup.  Ct.  502,  same  case,  on  merits;  May  v.  Mercer  Co.,  30  Fed.  248, 
holding  action  maintainable  against  Kentucky  county  for  patent 
infringement. 

110  U.  8.  568-574,  28  L.  Ed.  246,  4  Sup.  Ot.  282,  KHJ.TAN  y.  EBBIKGK 
HAUS. 

Complainant^  in  bill  of  interpleader,  must  aver  tbat  be  baa  no  interest 
in  subject  matter  of  suit»  admit  title  in  dainumts,  aver  indifference  between 
tbem,  and  be  cannot  seek  r^lef  against  eltber;  bence,  bill  setting  up  title 
In  complainant  for  benefit  of  one  claimant,  and  seeking  relief  against  an- 
otber,  cannot  be  maintained. 

Approved  in  Union  Pac.  R.  Co.  v.  Belek,  211  Fed.  705,  holding  where 
railroad  filed  interpleader  to  determine  rights  of  third  parties  to  re- 
ward for  intercepting  train  robbers,  no  part  of  reward  could  be  re- 
turned to  it ;  Stephenson  v.  Burdett,  56  W.  Va.  114,  48  S.  E.  848,  where 
owners  of  adjoining  tracts  of  land  could  not  agree  on  boundary  line, 
purchasers  of  timber  on  said  land  could  not  maintain  suit  in  inter- 
pleader against  land  owners  for  purpose  of  adjudicating  the  dividing 
line;  Groves  v.  Sentell,  153  U.  S.  485,  88  L.  Ed.  792,  14  Sup.  Ct.  905, 
holding  assertion  of  disinterestedness  essential  to  bill  of  interpleader; 
Jackson  &  Sharp  Co.  v.  Pearson,  60  Fed.  123,  holding  bill  praying 
affirmative  relief,  not  one  of  interpleader. 

BiU  in  nature  of  bill  of  interpleader  is  maintainable  only  wbere  relief 
sougbt  is  equitable. 

Approved  in  Connecticut  Mut.  Life  Ins.  Co.  v.  Cook,  219  Mass.  225, 
106  N.  E.  854,  holding  where  plaintiff  owes  one  of  defendants,  but 
rights  cannot  be  determined  in  suit  between  defendants,  interpleader 
should  not  be  allowed;  Lackett  v.  Rumbaugh,  45  Fed.  32,  holding  bill 
in  nature  of  bill  of  interpleader  allowable  where  equitable  relief  is 
sought,   as  against  conflicting  claimants;   Killian  v.  Ebbinghaus,   111 
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U.  S.  799,  28  L.  Ed.  594,  4  Sup.  Ct.  698,  substituting  mandate  because 
of  misdescription  in  principal  case;  Whitehead  v.  Entwhistle,  27  Fed. 
779,  and  Buford  v.  Holley,  28  Fed.  687,  denying  right  to  jury  trial, 
where  bill  shows  case  for  equity;  Walker  v.  Brown,  58  Fed.  25,  holding 
court,  of  its  own  hiotion,  should  dismiss  legal  action  wrongly  brought 
in  equity. 

The  right  of  interpleader.    Note,  91  Am.  St.  Bep.  599,  600. 

BUI  in  equity  will  not  lie  where  action  of  ejectment  would  afford  plain 
and  adequate  remedy. 

Approved  in  Southern  Pac.  R.  R.  Co.  v.  United  States,  200  U.  S.  349, 
50  L.  Ed.  510,  26  Sup.  Ct.  296,  equity  suit  may  be  maintained  by  govern- 
ment to  recover  from  railroad  company  value  of  land  erroneously  pat- 
ented and  sold  where  objection  that  there  is  plain  remedy  at  law  is 
raised  for  first  time  on  appeal;  Willis  v.  O'Connell,  231  Fed.  1015, 
holding  mere  fact  that  judgment  against  defendant  could  not  be  col- 
lected will  not  warrant  injunction  enjoining  publication  of  libel; 
Knickerbocker  Trust  Co.  v.  City  of  Kalamazoo,  182  Fed.  872,  holding 
city  may  be  enjoined  from  forfeiting  franchise  of  railroad;  Lewis  Pub. 
Co.  V.  Wyman,  168  Fed.  762,  holding  bill  to  enjoin  postmaster  from 
refusing  magazine  the  use  of  mails  will  be  dismissed  where  pending 
litigation,  department  has  granted  permit;  Norton  v.  Colusa  Parrot 
Min.  etc.  Co.,  167  Fed.  205,  holding  in  suit  to  enjoin  pollution  of 
stream,  damages  for  past '  in  juries  cannot  be  obtained;  American  Creo- 
sote Wks.  V.  C.  Lembcke  &  Co.,  165  Fed.  812,  holding  defendant  having 
claim  against  corporation  for  breach  of  contract  must  reduce  same  to 
judgment  before  equity  will  intervene  to  prevent  fraudulent  transfer 
of  property;  General  Elec.  Co.  v.  Westinghouse  Elec.  &  Mfg.  Co.,  144 
Fed.  466,  where  contract  for  manufacture  of  electric  equipment  pro- 
vided that  in  case  of  violation  the  guilty  party  should  pay  certain  dam- 
ages, complainant  was  not  entitled  to  injunction  to  restrain  defendant's 
violation  of  contract;  Southern  Pac.  R.  Co.  v.  United  States,  133  Fed. 
655,  66  C.  C.  A.  581,  court  of  equity  has  jurisdiction  of  suit  by  govern- 
ment against  railroad  company  to  determine  what  portion  of  land  erro- 
neously patented  has  been  sold  to  bona  fide  purchasers  and  others; 
Lockhart  v.  Leeds,  10  N.  M.  598,  63  Pac.  52,  holding  bill  for  injunction 
cannot  be  maintained  simply  as  substitute  for  action  of  ejectment;  Mc- 
Nulty  V.  Mt.  Morris  Electric  Light  Co.,  172  N.  Y.  415,  65  N.  E.  197, 
holding  where  action  by  lessee  for  injunction  to  restrain  nuisance  to 
which  has  been  joined  as  mere  incident  and  to  avoid  multiplicity  legal 
claim  for  damages  is  by  expiration  of  lease  shorn  of  equitable  features, 
defendant  entitled  to  jury;  Coles  v.  Meskimen,  48  Or.  57,  85  Pac.  68, 
holding  vendor  under  executory  contract  cannot  maintain  ejectment 
against  vendee  unless  there  has  been  default;  Glenn  v.  West,  103  Va. 
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524,  49  S.  E.  672,  holder  of  equitable  title  to  land  out  of  possession 
cannot  maintain  bill  to  quiet  title  against  party  in  possession  nnder  tax 
title;  dissenting  opinion  in  Barnes  v.  Newton,  5  Okl.  458,  460,  49  Pac. 
1080,  1081,  majority  holding  one  in  whose  favor  judgment  has  been 
rendered  before  Land  Department  cannot  maintain  injunction  to  obtain 
possession  of  part  of  premises  affected  by  decision,  of  which  he  has 
never  been  in  possession;  Fussell  v.  Gre^,  113  U.  S.  555,  28  L.  Ed.  996, 

5  Sup.  Ct.  634,  denying  Federal  jurisdiction  over  bill  based  on  legal 
title,  unless  relief  sought  is  equitable;  United  States  v.  Wilson,  118 
U.  S.  89,  30  L.  Ed.  112,  6  Sup.  Ct.  992,  holding  bill  quia  timet  not  main- 
tainable by  one  not  in  possession;  Buzard  v.  Houston,  119  U.  S.  851, 
30  L.  Ed.  463,  7  Sup.  Ct.  252,  denying  Federal  jurisdiction  over  bill  in 
fraud,  recovery  being  possible  at  law;  Whitehead  v.  Shattuck,  138  U.  S. 
151,  84  L.  Ed.  874,  11  Sup.  Ct.  277,  reaffirming  rule ;  Scott  v.  Neely,  140 
U.  S.  110,  36  L.  Ed.  360,  11  Sup.  Ct.  714,  denying  Federal  jurisdiction 
over  bill  to  establish  simple  contract  claim*;  Whitehead  v.  Entwhistle, 
27  Fed.  781,  holding  lack  of  adequate  remedy  at  law  must  be  shown  to 
sustain  judgment  in  equity;  Northern  Pac.  R.  Co.  v.  Cannon,  46  Fed. 
229,  dismissing  bill  by  one  out  of  possession,  to  maintain  adverse  title; 
Walker  v.  Brown,  58  Fed.  27,  denying  equity  jurisdiction  where  alleged 
wrong  was  mere  breach  of  contract;  Knevals  v.  Florida,  etc.,  R.  Co., 

06  Fed.  228,  13  C.  C.  A.  410,  denying  equity  jurisdiction  where  trust 
alleged  did  not  relate  to  subject  of  suit,  which  was  for  possession; 
(Thilds  V.  N.  B.  Carlstein  Co.,  76  Fed.  95,  dismissing  creditor's  biU, 
where  relief  sought  could  be  obtained  by  garnishment;  In  re  Foley,  76 
Fed.  395,  denying  Federal  jurisdiction  over  equitable  proceedings  to 
establish  interest  in  estate;  Alger  v.  Anderson,  92  Fed.  709,  holding 
avoidance  of  legal  action  containing  complicated  issues  will  not  justify 
equitable  interference;  Morrison  v.  Marker,  93  Fed.  695,  dismissing  bill 
by  purchaser  at  execution,  out  of  possession,  to  set  aside  prior  convey- 
ance as  cloud  on  title;  generally  in  Burke  v.  McDonald,  2  Idaho,  313, 
314,  13  Pac.  353,  354,  holding  proceeding  to  determine  adverse  claims  to 
mineral  locations,  one  at  law;  Grether  v.  Wright,  75  Fed.  748,  23 
C.  C.  A.  498,  arguendo. 

Distinguished  in  Root  v.  Woolworth,  150  U.  S.  410,  87  L.  Ed.  1126, 
14  Sup.  Ct.  138,  where  bill  was  supplementary. and  ancillary;  Graham 
V.  Florida  Land  etc.  Co.,  33  Fla.  361,  14  South.  798,  holding  complain- 
ant possessing  legal  title  to  wild  and  unoccupied  lands,  may  invoke  aid 
of  equity  to  remove  cloud  from  title. 

Miscellaneous.  Cited  in  Williams  v.  Paine,  7  App.  D.  C.  132,  dis- 
cussing whether  bill  in  equity  may  be  maintained  to  remove  oloud  from 
title,  for  partition,  and  accounting  for  rents. 
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110  U.  8.  574-590,  28  L.  Ed.  262,  4  Sup.  Ot  202,  HOPT  ▼.  UTAH. 

Trla]£  of  cballenges  of  Jnxora^  lyy  tilers  appointed  by  court  under  Utah 
code,  mnst  be  In  presence  of  accused  and  of  court  In  f  tiony  cases. 

Approved  in  Lewis  v.  United  States,  146  U.  S.  378,  86  L.  Ed.  1014, 
13  Snp.  Ct.  139,  holding  accused  entitled  to  be  brought  face  to  face  with 
jurors  when  challenges  are  made;  Hopt  v.  Utah,  120  U.  S.  431, 
80  L.  Ed.  709,  7  Sup.  Ct.  614,  referring  to  former  appeals  in  same  case; 
People  V.  Hopp,  3  Utah,  399,  4  Pac.  253,  arguendo. 

Distinguished  in  Schwab  v.  Berggren,  143  U.  S.  448,  86  L.  Ed.  228, 
12  Sup.  Ct.  527,  holding  presence  of  accused  in  appellate  court  not 
essential. 

As  respects  requirement  that  accused  shall  be  personally  present  at  trial, 
where  indicted  for  felony,  trial  oonunenoes  at  least  ftom  time  when  work 
of  impaneling  Jury  begins. 

Approved  in  Dansby  v.  United  States,  2  Ind.  Ter.  469,  51  S.  W.  1084, 
holding  accused  should  be  arraigned  before  impaneling  of  jury  com- 
mences ;  State  v.  Madden,  90  £:an.  739,  Ann.  Oaa.  1915B,  800,  136  Pac. 
327,  holding  demand  for  separate  trial  was  made  too  late  when  jury  were 
already  in  box ;  Nichols  v.  Territory,  3  Okl.  625,  41  Pac.  109,  defendants 
jointly  indicted  may  have  separate  trials,  but  demand  therefor  must  be 
made  before  impaneling  begins;  State  v.  Walton,  50  Or.  149,  155,  18 
L.  R.  A.  (N.  S.)  811,  91  Pac.  492,  and  State  v.  Walton,  51  Or.  576,  91 
Pac.  496,  both  holding  asking  for  continuance  cannot  be  deemed  waiver 
of  right  to  plead;  Caples  v.  State,  3  Okl.  Cr.  93,  95,  26  L.  R.  A.  (N.  S.) 
1088,  104  Pac.  502,  503,  holding  motion  for  change  of  venue  comes 
too  late  when  made  after  jury  are  in  box;  State  v.  Johnson,  24  S.  D. 
600,  124  N.  W.  851,  holding  afiGidavit  of  prejudice  must  be  filed  before 
impaneling  of  jury  commences;  Lewis  v.  United  States,  146  U.  S.  373, 
36  L.  Ed.  1018,  13  Sup.  Ct.  137,  holding  making  challenges  an  essential 
part  of  trial;  Nichols  v.  Territory,  3  Okl.  626,  41  Pac.  109,  holding 
right  of  jointly-indicted  persons  to  separate  trials  waived,  unless  de- 
manded before  impaneling  of  jury;  dissenting  opinion  in  Kepner 
V.  United  States,  195  U.  S.  136,  49  L.  Ed.  126,  24  Sup.  Ct.  797,  majority 
holding  under  §  5  of  Act  of  July  1,  1902,  establishing  civil  government 
in  Philippine  Islands,  accused  shall  not  be  put  twice  in  jeopardy  for 
same  offense;  dissenting  opinion  in  Schick  v.  United  States,  195  U.  S. 
83,  84,  49  L.  Ed.  108,  24  Sup.  Ct.  826,  majority  holding  written  waiver 
by  defendant  in  action  by  government  to  recover  penalty  under  §  11, 
Act  of  1886,  as  amended  by  Act  of  May  9,  1902,  is  not  in  conflict  with 
Constitution  and  laws  of  United  States;  dissenting  opinion  in  Howard 
V.  Commonwealth,  118  Ky.  17,  80  S.  W.  216,  majority  holding  not  s^^und 
for  reversal  that  during  impaneling  of  jury  in  felony  trial  with  defend- 
ant's consent,  juror  examined  in  his  absence;  dissenting  opinion  in  Mc- 
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Comb  ▼.  Fourth  Judicial  Dist.  Court,  36  Nev.  436,  136  Pac.  670,  major- 
ity holding  objection  to  grand  juror  being  nonresident  will  be  deemed 
waived  after  delay  of  two  weeks. 

Distinguished  in  Trono  v.  United  States,  199  U.  S.  633,  50  L.  Ed.  297, 
26  Sup.  Ct.  121,  where  accused  is  tried  for  murder  and  found  guilty  of 
assault  and  appeals,  upon  reversal  of  judgment  he  may  be  again  tried 
for  murder;  Gaines  v.  United  States,  1  Ind.  Ter.  303,  37  S.  W.  100, 
holding  defendant  going  to  trial  without  being  arraigned  will  be 
deemed  to  have  waived  same. 

Neither  accosed  nor  Us  counsel  can  dispense  wltb  statutory  require- 
ment 9a  to  Mb  personal  presence  at  trial;  hence,  right  to  ho  present  during 
trial  of  challenges  to  jurors,  Is  not  waived  by  failure  to  object  to  retirement 
of  triers  ttom  courtroom. 

Approved  in  Freeman  v.  United  States,  227  Fed.  746,  747,  holding 
trial  by  jury  is  trial  by  twelve  men  and  judge  and  hence  judge  cannot 
be  substituted  during  trial;  Renigar  v.  United  States,  172  Fed.  667,  19 
Ann.  Oaa.  1117,  26  L.  B.  A.  (N.  S.)  683,  97  C.  C.  A.  172,  holding  indict- 
ment presented  to  clerk  while  court  was  not  in  session  was  invalid; 
Holland  v.  People,  30  Colo.  106,  69  Pac.  622,  holding  defendant  need 
not  be  present  where  jury  announce  that  they  cannot  agree  and  that 
difference  was  on  question  of  fact  and  judge  announces  that  they  are 
sole  judges  of  facts,  and  then  asks  whether  they  are  being  properly 
cared  for  or  whether  anyone  had  attempted  to  intrude  upon  them  or 
speak  to  them  about  case ;  State  v.  Thomas,  128  La.  817,  66  South.  416, 
holding  absence  of  defendant  while  juror  is  being  challenged  on  voir 
dire  will  warrant  new  trial;  Gibson  v.  Somers,  31  Nev.  638,  136  Am. 
St  Bep.  700,  24  L.  E.  A.  (N.  S.)  604,  103  Pac.  1076,  holding  where  one 
accused  of  murder  and  convicted  of  manslaughter  has  judgment  re- 
versed on  appeal,  he  may  be  again  tried  for  murder;  Ward  v.  Territory, 
8  Okl.  13,  66  Pac.  7(|4,  under  laws  of  Oklahoma,  it  is  not  necessary  for 
defendant  charged  with  felony  to  be  present  on  hearing  of  motion  for 
new  trial;  Day  v.  Territory,  2  Okl.  411,  37  Pac.  806,  record  must  show 
affirmatively  that  defendant  on  trial  for  felony  was  personally  present 
during  entire  trial ;  State  v.  Goodager,  66  Or.  206,  108  Pac.  186,  holdin^i: 
prosecution  may,  on  appeal,  admit  state  of  facts  not  shown  by  record; 
State  V.  Osborne,  64  Or.  292,  20  Ann.  Gas.  627,  103  Pac.  64,  holding  ex- 
cluding public  from  court  deprives  defendant  of  right  to  public  trial 
and  is  error;  State  v.  Drown,  86  Vt.  236,  81  Atl.  642,  holding  when 
defendant  was  tried  without  being  called  upon  to  plead,  judgment  was 
void;  State  v.  Stimpson,  78  Vt.  129,  62  Atl.  16,  1  L,  E.  A.  (N.  S.)  1153, 
prosecutions  for  rape  under  laws  of  Vermont,  by  information,  are 
valid;  Jones  v.  Commonwealth,  100  Va.  851,  41  S.  E.  954,  holding 
venire  facias  directing  sunmions  of  less  number  of  jurors  than  required 
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by  statute  is  void  and  no  trial  can  be  had  thereunder;  State  v.  Shutzler, 

82  Wash.  367,  144  Pac.  285,  reversing  judgment  where  court  gave  jury 
further  instructions  while  defendant  was  not  present  in  court;  Lewis 
V.  United  States,  146  U.  S.  374,  36  L.  Ed.  1013,  10  Sup.  Ct.  138,  holding 
right  to  be  present  when  challenges  to  jurors  are  made,  not  waivable; 
Thompson  v.  Utah,  170  U.  S.  352,  42  L.  Ed.  1067,  18  Sup.  Ct.  623,  hold- 
ing accused  cannot  consent  to  trial  by  jury  of  eight;  State  v.  Smith,  90 
Mo.  45,  59  Am.  Rep.  6,  1  S.  W,  755,  holding  accused  cannot  waive  right 
of  presence  during  impaneling  of  jury;  Territory  v.  Day,  2  Okl.  411, 
37  Pac.  806,  and  French  v.  State,  85  Wis.  409,  89  Am.  St.  Rep.  859,  21 
L.  R.  A.  405,  55  N.  W.  568,  holding  records  of  court  must  show  presence 
of  accused  at  trial;  State  v.  Mannion,  19  Utah,  570,  57  Pao.  543,  45 
L.  R.  A.  639,  holding  compelling  accused  to  sit  twenty-four  feet  from 
and  behind  witness,  deprivation  of  right  to  be  confronted;  Spurgeon 
V.  Commonwealth,  86  Va.  655,  10  S.  E.  980,  holding  defendant  may  take 
advantage  of  essential  defect  in  record,  notwithstanding  waiver;  Jones 
V.  Commonwealth,  87  Va.  65,  12  S.  E.  227,  holding  omission  to  direct 
venire,  fatal  defect,  although  waived  by  accused:  dissenting  opinion  in 
Rosen  v.  United  States,  161  U.  S.  50,  40  L.  Ed.  613,  16  Sup.  Ct.  482, 
majority  holding  right  of  accused  to  be  informed  of  nature  of  accusa- 
tion, not  violated  by  omission  from  indictment  of  obscene  matter;  dis- 
senting opinion  in  Mackey  v.  Enzensperger,  11  Utah,  174,  39  Pac.  547, 
majority  upholding  law  permitting  verdicts  in  civil  cases  on  concur- 
rence of  nine  jurors;  dissenting  opinion  in  Diaz  v.  United  States,  223 
U.  S.  462,  463,  Ann.  Osa.  1913G,  1138,  56  L.  Ed.  508,  32  Sup.  Ct.  250, 
majority  holding  under  bill  of  rights  for  Philippine  Islands,  accused 
may  waive  his  right  to  be  present  at  proceedings;  dissenting  opinion  in 
Davidson  v.  State,  108  Ark.  217,  Ann.  Gas.  1915B,  436,  158  S.  W.  1112, 
majority  holding  accused  may  waive  being  present  at  return  of  verdict 
where  his  own  safety  demands  it;  dissenting  opinion  in  Gilligan  v. 
Commonwealth,  99  Va.  828,  37  S.  E.  966,  majority  holding  record  show- 
ing presence  of  prisoner  and  declaring  that  jury  retired  to  their  room 
to  consult  of  their  verdict,  as  follows,  to  wit:  .  .  .  ,  whereupon 
prisoner,  by  counsel,  moved  to  set  aside  verdict,  is  sufficient. 

Distinguished  in  Frank  v.  State,  142  Ga.  754,  L.  R.  A.  1915D,  817, 

83  S.  E.  651,  and  Frank  v.  Mangum,'237  U.  S.  340,  69  L.  Ed.  985,  35 
Sup.  Ct.  582,  holding  accused  may  waive  his  right  to  be  present  at  ren- 
dering of  verdict,  and  this  will  be  inferred  when  motion  for  new  trial 
is  made  on  other  grounds;  Diaz  v.  United  States,  223  U.  S.  458,  Ann. 
Gas.  1913G.  1138,  56  L.  Ed.  506,  32  Sup.  Ct.  250,  holding  under  bill  of 
rights  for  Philippine  Islands  accused  may  waive  his  right  to  be  present 
at  proceedings ;  Dowdell  v.  United  States,  221  U.  S.  331, 55  L.  Ed.  757, 31 
Sup.  Ct.  590,  hoWing  accused  need  not  be  present  when  court  makes  order 
directing  clerk  to  supply  deficiencies  in  record;  May  v.  United  States, 
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157  Fed.  15,  86  C.  C.  A.  576,  denying  new  trial  because  accused  momen- 
tarily went  into  hallway  during  trial  (reversed  on  appeal) ;  Davidson  v. 
Statd,  108  Ark.  199,  Ann.  Gas.  1915B,  486,  158  S.  W.  1106,  holding  ac- 
cused may  waive  being  present  at  return  of  verdict  where  his  own  safety 
demands  it ;  Falk  v.  United  States,  15  App.  D.  C.  460,  holding  when  ac- 
cused has  taken  to  flight  trial  may  be  had  without  his  presence ;  State  v. 
Long,  209  Mo.  380, 108  S.  W.  39,  holding  proceedings  for  disqualification 
of  judge  and  change  of  venue  are  not  part  of  trial ;  People  v.  Thorn,  156 
N.  Y.  293,  42  L.  R.  A.  382,  50  N.  E.  950  (but  see  dissenting  opinion  in 
156  N.  Y.  301, 42  L.  R.  A.  396. 50  N.  E.  962),  majority  holding  defendant 
may  waive  right  to  be  present  when  jury  view  scene  of  crime;  Ward  v. 
Territory,  8  Okl.  13,  56  Pac.  704,  holding  requirement  of  defendant's 
presence  at  trial  does  not  include  hearing  on  motion  for  new  trial; 
dissenting  opinion  in  Dickinson  v.  United  States,  159  Fed.  823,  86 
C.  C.  A.  626,  majority  holding  that  accused  could  not  waive  jury  of 
twelve  men  and  agree  to  abide  by  verdict  of  remaining  ten. 

Waiver  of  person  accused  of  felony  of  right  to  be  present  during 
course  of  trial.    Note,  Ann.  Gas.  19130,  1149. 

Necessity  of  arraignment  in  criminal  case.    Note,  12  Ann.  Gas.  704. 

Hearsay  is  incompetent  to  establish  any  specific  fact  wliicli,  in  its 
nature,  is  snsceptible  of  proof  by  witnesses  ftom  their  own  knowledge; 
henca^  statement  of  sorgeon^who  made  post-mortem  examination,  that  an- 
other identified  body  to  him,  is  inadmissible  to  prove  identity  of  body 
examined. 

Approved  in  In  re  J.  S.  Appel  Suit  etc.  Co.,  198  Fed.  327,  holding  one 
claiming  goods  of  bankrupt  cannot  testify  as  to  whether  shipment  was 
on  consignment  when  his  information  is  that  received  from  his  agents; 
State  V.  Egbert,  126  Iowa,  446,  101  N.  W.  191,  declarations  of  prosecu- 
trix in  prosecution  for  rape  made  when  defendant  was  brought  before 
her  that  he  was  the  assailant  are  not  admissible;  Sexton  v.  HoUis,  26 
S.  C.  236,  1  S.  E.  896,  holding  evidence  that  party  was  reputed  owner 
inadmissible  in  action  for  land;  Brown  v.  Foster,  41  S.  C.  122,  19  S.  E. 
301,  holding  testimony  that  fact  of  dissolution  of  partnership  was  gen- 
erally knovn  in  community,  incompetent. 

Distinguished  in  Thompson  v.  United  States,  144  Fed.  20,  7  Ann.  Gas. 
62,  76  C.  C.  A.  172,  it  was  not  error  to  allow  witness  who  had  identified 
accused  in  court  to  state  his  name  which  she  had  heard  others  call  him 
since  the  transaction;  Lehman  v.  La  Forge,  42  Fed.  496,  holding  oral 
admissions  that  judgment  was  fraudulently  obtained,  admissible  as 
against  judgment. 

Under  statute  leaving  it  to  jury  to  say  whether  facts  make  case  of 
murder  in  first  or  in  second  degree^  charge  that  it  is  apparent  that  an 
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tAirocUnm  and  dMtaxdlj  rnnrdsr  liac  been  committed  lij  Mme  petion,  U 
•qniTalMit  to  iastmctton  tliat  murder  in  first  degree  bae  been  committed, 
ftnd  erroneooe* 

Approved  in  Sabens  v.  United  States,  40  App.  D.  C.  445,  holding  one 
voluntarily  getting  drunk  to  carry  out  murderous  design  cannot  be  con- 
victed of  murder  in  first  d^ree;  Johnson  v.  United  States,  38  App. 
D.  C.  353,  holding  jury  could  not  qualify  verdict  of  murder  in  first  de- 
gree by  adding  thereto  "without  capital  punishment";  State  v.  Cakes, 
95  Mc.  373,  50  AtL  29,  holding  erroneous  instruction  that  verdict  should 
be  guilty  or  not  guilty  of  murder  in  first  d^ree;  Lawson  v.  Territory, 
8  Okl.  9,  56  Pac.  701,  in  prosecution  for  murder  where  homicide  was 
committed  while  parties  were  having  a  personal  difference,  it  was  error 
for  court  to  instruct  jury  that  crime  was  murder  or  nothing;  Grain  v. 
United  States,  162  "U.  S.  644,  40  L.  Ed.  1102,  16  Sup.  Ct.  958,  reversing 
judgment  where  record  did  not  show  that  accused  was  formally  ar- 
raigned, or  pleaded;  Winston  v.  United  States,  172  U.  S.  311,  312,  43 
L.  Ed.  456,  19  Sup.  Ct.  215,  holding  provision  that  jury  may  add  ta 
verdict  "without  capital  punishment,"  gives  them  absolute  discretion; 
Flynn  v.  State,  43  Ark.  295,  holding  instruction  that  defendant  is 
guilty  of  assault  with  intent  to  kill,  or  innocent,  erroneous;  Lawson  v. 
Territory,  8  Okl.  9,  56  Pac.  701,  holding  chaige  that  killing  amounted 
either  to  murder  or  justifiable  homicide,  erroneous;  China  v.  Sumter, 
51  S.  C.  461,  29  S.  E.  210,  holding  charge  that  if  city  placed  obstruc- 
tions without  notice,  that  would  be  negligence,  one  of  fact;  People  v. 
Hancock,  7  Utah,  181,  25  Pac.  1096,  holding  instruction  that  length  of 
time  since  murder  (thirty-two  years)  was  not  to  be  considered,  erro- 
neous ;  People  v.  Thiede,  11  Utah,  282,  39  Pac.  848,  holding  court  should 
not  instruct  that  defendant  was  either  guilty  of  murder  in  first  degree, 
or  innocent ;  United  States  v.  Ball,  163  U.  S.  672,  41  L.  Ed.  303,  16  Sup. 
Ct.  1195,  holding  defendant  procuring  verdict  to  be  set  aside  by  court, 
may  be  retried  for  same  offense;  dissenting  opinion  in  Sparf  v.  United 
States,  156  U.  S.  178,  89  L.  Ed.  888,  15  Sup.  Ct.  322,  majority  approv- 
ing instruction  to  find  defendant  guilty  of  murder  or  not  guilty. 

Distinguished  in  Thiede  v.  Utah,  159  U.  S.  522,  40  L.  Ed.  248,  16  Sup. 
Ct.  67,  upholding  instruction  defining  murder  in  first  and  second 
degrees. 

Oonfession,  if  fteely  and  voluntarily  made,  is  evidence  of  the  most 
satisfactory  character. 

Approved  in  United  States  v.  Openheim,  228  Fed.  231,  holding  defend- 
ant taking  stand  in  his  own  behalf  may  be  cross-examined  as  to  state- 
ments made  by  him  to  district  attorney ;  Smith  v.  ^Au  Gres  Township, 
160  Fed.  264,  9  L.  R.  A.  (N.  S.)  876,  80  C.  C.  A.  145,  affidavit  of  bank- 
rupt that  he  owed  township  certain  amount  of  money  which  he  had  mis- 
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applied  was  not  obtained  by  threats  where  they  were  made  three 
months  before  the  affidavit;  Sorenson  v.  United  States,  143  Fed.  823, 

74  C.  C.  A.  468,  where  officer  of  the  government  unthorized  to  investi- 
gate commission  of  offenses  tells  accused  that  government  has  a  good 
case  against  him  and  that  he  had  better  plead  gailty  and  throw  himself 
on  the  mercy  of  the  court,  a  confession  so  obtained  is  not  admissible; 
People  V.  Siemsen,  153  Cal.  394,  95  Pac.  866,  holding  where  prisoner  was 
not  exposed  to  solitary  confinement  previous  to  confession,  same  might 
be  said  to  be  voluntary;  People  v.  Burns,  27  Cal.  App.  234,  149  Pac. 
608,  holding  remark  of  officer  that  he  had  interviewed  other  persons 
and  was  informed  that  defendant  committed  the  murder  does  not  take 
away  voluntary  qualification;  United  States  v.  Nardello,  4  Mackey 
(D.  C),  516,  517,  holding  confession  made  to  officer  was  not  made 
through  inducement  or  threat;  Travers  v.  United  States,  6  App.  D.  C. 
459,  holding  admission  of  confession  is  within  sound  discretion  of  trial 
court;  Hardy  v.  United  States,  3  App.  D.  C.  46,  holding  confession 
made  on  promise,  "We'll  see  what  we  can  do  for  you,"  was  not  made 
through  inducement;  Brady  v.  United  States,  1  App.  D.  C.  250,  holding 
judge  is  to  use  his  own  discretion  in  satisfying  himself  as  to  voluntary 
nature  of  confession;  McNish  v.  State,  47  Fla.  74,  36  South.  177,  fact 
that  accused  was  chained  and  officer  having  hinr  in  charge  had  a  pistol 
in  his  pocket  did  not  render  confession  inadmissible;  State  v.  Westcott, 
130  Iowa,  7,  104  N.  W.  343,  whether  confession  made  by  defendant 
after  he  had  been  examined  by  coroner  as  a  witness  and  had  spent 
night  with  sheriff,  who  told  him  before  retiring  to  tell  him  all  about 
the  matter,  and  where  on  following  morning  he  made  a  statement  after 
being  advised  by  county  attorney  that  he  was  not  compelled  to  sign  it, 
is  question  for  jury ;  Strong  v.  State,  63  Neb.  442,  88  N.  W.  773,  hold- 
ing where  deputy  warden  instructed  prisoner  as  to  advantages  to  be 
gained  by  obedience  to  prison  rules  and  commands  of  superiors,  but  did 
not  suggest  or  intimate  that  any  benefit  might  result  from  an  admis3ion 
of  guilt,  confession  is  admissible ;  State  v.  Nagle,  25  R.  I.  110,  106  Am. 
St.  Bep.  864,  54  Atl.  1065,  where  defendant  was  in  custody  on  way  to 
jail  and  officer  told  her  she  ought  to  tell  the  truth  and  that  he  would 
prefer  it  if  it  were  his  case,  and  where  officer  told  her  there  was  ample 
evidence  that  she  bought  the  revolver,  confession  made  under  these  cir- 
cumstances was  not  voluntary;  Sparf  v.  United  States,  156  U.  S.  55, 
39  L.  Ed.  346,  15  Sup.  Ct.  275,  holding  confession  of  person  imprisoned 
and  in  irons,  admissible,  if  not  made  under  fear  or  hope  aroused;  Wil- 
son V.  United  States,  162  U.  S.  622,  40  L.  Ed.  1096,  16  Sup.  Ct.  899, 
holding,  on  conflict  of  evidence  as  to  whether  confession  was  voluntary, 
question  may  be  left  to  jury;  Commonwealth  v.  Chance,  174  Mass.  249, 

75  Am.  St.  Bep.  809,  54  N.  £.  553,  holding  fact  that  confessions  were 
made  while  in  custody,  immaterial. 
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Distinguished  in  State  v.  Berberick,  38  Mont.  441,  16  Ann.  Gas.  1077, 
100  Pac.  215,  holding  accused  may  show  that  at  time  of  making  con- 
fession he  was  of  unsound  mind;  Bram  v.  United  States,  168  U.  S.  543, 
42  L.  Ed.  578,  18  Sup.  Ct.  187  (but  see  dissenting  opinit>n  in  168  U.  8. 
569,  42  L.  Ed.  582,  18  Sup.  Ct.  197),  holding  confession  made  after 
statement  by  officer  that  cosuspect  had  accused  defendant,  not  volun- 
tary. 

Admission  of  confessions  in  evidence.    Note,  6  Am.  Qt,  Bep.  242,' 
•     248. 

When  confession  voluntary.    Note,  18  L.  R.  A.  (N.  S.)  784,  806, 
809. 

Presumption  that  innocent  person  will  not  Imperil  himself  by  ma&ing 
untrue  confession  ceases  when  confession  appears  to  have  been  made  in 
consequence  of  temporal  inducements,  held  out  by  persons  in  authority, 
touching  charge  preferred,  or  because  of  threats  or  promises  by  or  in 
presence  thereof. 

Approved  in  Donnelly  v.  United  States,  228  U.  S.  277,  Ann.  Gas. 
1913E,  710,  57  L.  Ed.  834,  33  Sup.  Ct.  449,  holding  confession  of  third 
person,  since  deceased,  that  he  had  committed  murder  for  which  defend- 
ant was  charged  was  not  admissible;  Bram  v:  United  States,  168  U.  S. 
558,  42  L.  Ed.  579, 18  Sup.  Ct.  193,  holding  confession  by  prisoner  being 
stripped  and  searched,  and  told  that  cosuspect  had  accused  him,  not  vol- 
untary; Corley  v.  State,  50  Ark.  311,  7  S.  W,  257,  holding  Confession 
traceable  to  hope  of  clemency  inspired  by  assurances  of  grand  jury,  inad- 
missible; State  V.  Auguste,  50  La.  Ann.  491,  23  South.  613,  where  con- 
fessing prisoner  was  confined  in  view  of  gallows;  Roesel  v.  State,  62 
N.  J.  L.  238,  41  Atl.  416,  holding  evidence  being  conflicting  as  to  whether 
confession  was  voluntary,  question  may  be  left  to  jury. 

Ck>nfession  to  officer  will  not  be  excluded  merely  because  accused  was 
previously  in  custody  of  another,  who  might  have  unduly  influenced  him  to 
confess. 

Approved  in  State  v.  Storms,  113  Iowa,  391,  392,  85  N.  W.  612,  admit- 
ting confession  of  murder  made  while  in  custody  as  not  having  been 
made  by  inducements;  Pierce  v.  United  States,  160  U.  S.  357,  40  L.  Ed. 
455, 16  Sup.  Ct.  322,  holding  confession  not  rendered  inadmissible  merely 
because  made  while  in  custody. 

Statutes  simply  enlarging  class  of  persons  who  may  be  competent  to 
testify  in  criminal  cases  are  not  ex  post  facto  laws  as  applied  to  'prosecu- 
tion for  crimes  committed  prior  to  their  passage. 

Approved  in  Mallett  v.  North  Carolina,  181  U.  S.  594,  45  L.  Ed.  1018, 
21  Sup.  Ct.  732,  upholding  North  Carolina  act  of  1899,  relating  to  appeal 
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by  State  from  grant  of  new  trials  as  applied  to  criminal  cases  in  which 
trial  had  been  had,  though  new  trial  had  not  been  granted  when  statute 
passed;  People  v.  McDonald,  5  Wyo.  535,  29  L.  B.  A.  837,  42  Pac.  18, 
holding  acts  merely  changing  procedure,  not  retroactive. 

Laws  not  attaching  criminality  to  acts  previoaaly  done,  aggravating 
crimes  previously  committed,  providing  greater  punishment  therefor  than 
prescribed  at  time  of  commission,  nor  altering  degree  or  lessening  amount 
of  proof  then  necessary  to  conviction,  are  not  ex  poet  facto  as  applied  to 
crimes  committed  before  their  passage. 

Approved  in  Luria  v.  United  States,  231  U.  S.  27,  58  L.  Ed.  107,  34 
Sup.  Ct.  10,  refusing  to  declare  invalid  law  providing. that  acquiring  of 
foreign  residence  within  five  years  after  issuance  of  certificate  shall  be 
evidence  of  lack  of  intentio^;  Hallock  v.  United  States,  185  Fed.  420, 
107  C.  C.  A.  487,  holding  where  one  indicted  in  territory  of  Oklahoma 
was  brought  to  trial  after  admission  as  State,  his  peremptory  challenges 
were  limited  to  three;  United  States  v.  Luria,  184  Fed.  648,  upholding 
cancellation  of  certificate  of  naturalization  where  alien  took  up  residence 
in  Africa  within  five  years  after  issuance;  Frisby  v.  United  States,  38 
App.  D.  C.  29,  S7  L.  E.  A.  (N.  S.)  96,  holding  evidence  taken  in  judi- 
cial proceeding  could  not  be  used  in  prosecution  for  forgery  of  written 
instrument,  although  statute  prohibiting  same  was  repealed  since  indict- 
ment was  found;  United  States  v.  Cadarr,  24  App.  D.  C.  149,  allowing 
quashing  of  indictment  returned  after  lapse  of  nine  months;  Mallery  v. 
Frye,  21  App.  D.  C.  117,  allowing  wife  to  testify  in  suit  by  her  husband ; 
Goode  V.  State,  50  Fla.  47,  39  South.  462,  under  §  3,  p.  58,  c.  4930,  Laws 
1901,  relating  to  sale  of  intoxicating  liquors,  burden  was  on  defendant 
to  prove  liquors  sold  did  not  belong  to  him ;  Boise  Irr.  etc.  Co.  v.  Stewart, 
10  Idaho,  59,  77  Pac.  31,  legislature  has  authority  to  provide  that  certain 
statements,  maps  and  plats  should  be  accepted  as  evidence  on  trial  of 
action  to  establish  water  rights ;  State  v.  Marshall,  95  Kan.  632, 148  Pac. 
676,  holding  enactment  of  legislature  allowing  testimony  of  convicted 
person  has  no  effect  on  testimony  given  before  its  passage;  State  v. 
Vannah,  112  Me.  253,  91  Atl.  986,  holding  accused  is  not  entitled  by 
right,  to  selection  of  jury  from  another  county;  People  v.  Qualey,  210 
N.  Y.  207,  209, 104  N.  E.  139,  holding  statute  allowing  proceedings  before 
magistrate  to  be  admitted  against  accused  at  trial  could  apply  retrospec- 
tively to  proceedings  before  enactment;  State  v.  Rooney,  12  N.  D.  151, 
95  N.  W.  515,  c.  99,  Laws  1903,  substituting  penitentiary  for  county  jail 
for  place  of  execution,  does  not  operate  to  increase  punishment  and  is 
not  ex  post  facto  as  to  one  convicted  before  its  passage;  Gamsey  v. 
State,  4  Okl.  Cr.  556,  557,  562,  38  K  B.  A.  (N.  S.)  600, 112  Pac.  29,  hold- 
ing one  charged  with  rape  in  Oklahoma  territory  before  statehood,  must 
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be  accused  by  indictment;  Hawkins  y.  United  States,  3  Okl.  Gr.  662, 108 
Pac.  566,  holding  testimony  of  witness  subsequently  convicted  of  infa- 
mous crime  cannot  be  offered  at  second  trial ;  State  y.  Geoige,  84  Wash. 
120,  146  Pac.  380,  holding  where  conviction  is  reversed  on  account  of  ^ 
faulty  indictment,  new  trial  may  be  had  without  putting  accused  twice 
in  jeopardy;  Sandberg  v.  State,  113  Wis.  584,  89  N.  W.  505,  holding, 
under  Stats.  1898,  §  4160,  copies  of  parish  registers  of  births  and  deaths 
kept  in  foreign  country  in  accordance  with  its  laws  are  admissible  under 
stipulation  that  they  should  have  same  effect  as  if  originals  had  been 
produced  by  proper  custodian  and  duly  sworn  to  by  him. 

Approved  in  the  following  cases,  holding  respective  laws  not  ex  post 
facto  as  applied  to  acts  committed  before  their  passage :  Gibson  v.  Missis- 
sippi, 162  U.  S.  590,  40  L.  Ed.  1081,  16  Sup.  Ct.  910,  change  in  require- 
ments of  eligibility  for  grand  jurors;  Thompson  v.  Missouri,  171  U.  S. 
384,  43  L.  Ed.  204,  18  Sup.  Ct.  923,  law  permitting  witnesses  to  com- 
pare disputed  with  genuine  writings;  State  v.  Thompson,  141  Mo.  418, 
42  S.  W.  951,  law  making  previously  incompetent  evidence  competent; 
State  V.  Ah  Jim,  9  Mont.  173,  23  Pac.  78,  law  reducing  number  of  grand 
jurors;  Mrous  v.  State,  31  Tex.  Or.  Rep.  600,  37  Am.  St.  Rep.  835,  21 
S.  W.  764,  act  permitting  prosecutors  to  testify  in  prosecution  for  seduc- 
tion ;  People  v.  McDonald,  5  Wyo.  538,  29  L.  R.  A.  839,  42  Pac.  19,  act 
repealing  statute  giving  right  to  change  of  venue;  Thompson  v.  Utah, 
170  U.  S.  353,  42  L.  Ed.  1068,  18  Sup.  Ct.  624,  holding  constitutional 
provision  for  trial  of  criminal  cases  by  jury  of  eight,  ex  post  facto  as  to 
felonies  committed  before  admission  of  State;  Murphy  v.  Common- 
wealth, 172  Mass.  269,  70  Am.  St.  Rep.  271,  43  L.  R.  A.  157,  52  N.  £. 
507,  holding  statute  regulating  imprisonment  and  limiting  right  of  de- 
duction from  time  by  good  behavior,  ex  post  facto  as  to  offenses  com-: 
mitted  before  its  passage ;  State  v.  Kingsley,  10  Mont.  547,  26  Pac.  1068, 
holding  conviction  for  felony  committed  before  admission  of  State,  in- 
valid if  based  on  information;  People  v.  Ritchie,  12  Utah,  195,  42  Pac. 
213,  arguendo. 

Distinguished  in  dissenting  opinion  in  Frisby  v.  United  States,  38  App. 
D.  C.  30,  37  L.  R.  A.  (N.  S.)  96,  majority  holding  evidence  taken  in  judi- 
cial proceeding  could  not  be  used  in  prosecution  for  forgery  although 
statute  prohibiting  same  was  repealed  since  indictment  was  found. 

Ex  post  facto  laws.    Note,  37  Am.  St  Rep.  594. 

Ex  post  facto — ^Repeal  of  statute  excluding  evidence  obtained  by 
judicial  proceedings.    Note,  37  L.  R.  A.  (N.  S.)  97. 

Miscellaneous.  Cited  in  Murphy  v.  Massachusetts,  177  U.  S.  159,  44 
L.  Ed.  714,  20  Sup.  Ct.  641,  to  point  that  defendant  procuring  setting 
aside  of  judgment  may  be  tried  anew  on  same  or  upon  another  indict- 
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ment  for  same  offense;  United  States  v.  Lewis,  192  Fed.  638,  holding 
allowing  marshal  to  summon  twenty-three  grand  jurors  out  of  thirty-six 
names  drawn  was  error  as  leaving  too  much  to  his  discretion;  Steinman 
V.  United  States,  186  Fed.  63,  107  C.  C.  A.  161,  holding  plea  of  former 
jeopardy  cannot  be  made  where  on  writ  of  error  judgment  is  reversed 
and  cause  returned  for  new  trial ;  Patten  v.  United  States,  42  App.  D.  C. 
247,  holding  trial  court  should  correct  any  error  prejudicial  to  accused 
even  though  not  objected  to;  Scott  v.  Brakel,  43  Okl.  666,  143  Pac.  614, 
holding  enrollment  records  of  Commissioner  of  Five  Civilized  Tribes  are 
not  conclusive  evidence  of  ages  of  allottees. 

110  XT.  S.  590-602,  28  L.  Ed.  252,  4  Sap.  Ot.  235,  SWANK  y.  WBIOHT»S 
EZECUTOB. 

PorcbBser  of  railroad  at  sale  under  foreclosure  of  first  mortgage,  ex- 
pressly required  by  decree  to  take  subject  to  liens  established  or  to  be 
established  on  reference  to  a  master,  as  prior  Uens,  is  estopped  to  dispute 
validity  of  liens  so  established,  on  ground  of  fraud  discovered  after  con- 
flnnation  of  master's  report. 

Approved  in  First  Trust  etc.  Bank  v.  Southern  Indiana  Ry.  Co.,  196 
Fed.  333,  holding  '*  vouch ering''  of  claim  for  freight  charges  does  not 
give  it  priority  over  bondholders;  rtrst  Nat.  Bank  v.  Ewing,  103  Fed. 
183,  43  C.  C.  A.  150,  holding  holder  of  railroad  bonds  who  intervenes  in 
suit  against  company  in  which  receivers  have  been  previously  appointed, 
and  have  by  authority  of  court  issued  receiver 's  certificates,  cannot  ques- 
tion  validity  as  liens  of  such  certificates  after  adjudication  as 'to  their 
validity;  Federal  Trust  Co.  v.  Bristol  County  St.  Ry.  Co.,  218  Mass.  374, 
106  N.  E.  1067,  applying  principle  on  sale  of  railroad  properties  by  re- 
ceiver; Swann  v.  Clark,  110  U.  S.  603,  606,  607,  28  L.  Ed.  266,  257,  258, 
4  Sup.  Ct.  242,  243,  244,  reaffirming  rule;  Central  Trust  Co.  v.  Grant 
Locomotive  Works,  136  U.  S.  222,  34  L.  Ed.  103, 10  Sup.  Ct.  741,  holding 
purchaser  at  foreclosure  bound  by  decision  of  court  as  to  priority  of 
other  claims ;  Kneeland  v.  American  Loan  etc.  Co.,  136  U.  S.  94,  34  L.  Ed. 
382,  10  Sup.  Ct.  962,  holding  where,  by  decree,  sale  is  to  be  subject  to 
conditions,  purchaser  acquires  no  right  to  be  heard  as  to  them ;  Compton 
v.  Jesup,  167  U.  S.  33,  42  L.  Ed.  67,  17  Sup.  Ct.  807,  holding  like  decree 
conferred  upon  lienholder  right  to  decree  of  resale  upon  failure  of  pur- 
chaser to  pay  claims;  Central  Nat.  Bank  v.  Hazard,  24  Blatchf.  313,  30 
Fed.  486,  holding  purchaser  under  decree  making  sale  subject  to  pay- 
ment of  undue  principal  and  interest,  cannot  insist  that  lien  exists  only 
to  amount  originally  paid;  Compton  v.  Jesup,  68  Fed.  306,  15  C.  C.  A. 
397,  holding  purchaser  at  judicial  sale  cannot  dispute  correctness  of  de- 
cree; Baltimore  Trust  etc.  Co.  v.  Hofstetter,  85  Fed.  78,  29  C.  C.  A.  35, 
holding  assignee  of  rights  and  title  of  purchaser  at  foreclosure  sale  can- 
XII— 27 
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not  question  decree  thereof;  Central  Trust  Co.  v.  Georgia  Pac.  Ry.  Co., 
87  Fed.  293,  holding  foreclosure  purchasers  under  like  decree  cannot  con- 
test limits  of  lien  found  by  master;  Kneeland  v.  Luce,  141  U.  S.  509, 
35  L.  Ed.  836p  12  Sup.  Ct.  38,  arguendo. 

Distinguished  in  Williams  v.  Morgan,  111  U.  S.  697,  28  L.  Ed.  664,  4 
Sup.  Ct.  646,  where  purchasers  had  an  interest  in  fixing  compensation  of 
mortgage  trustees. 

Receiver's  certificate.    Note,  Ann.  Gas.  19130,  63. 

110  U.  S.  602-608,  28  L.  Ed.  256,  SWANK  V.  OLABK. 

Where  foreclosare  decree  makes  sale  of  railroad  Ba1)]6et  to  all  lienfl 
established  or  wbich  may  be  established  on  pending  reference,  xecLuirement 
tliat  certain  of  tbe  claimants  litigate  claims  so  pending  in  new  suit  between 
tbemselyes  does  not  destroy  tbelr  liens  as  establislied  by  the  foreclosure 
decree. 

Approved  in  Denison  etc.  Ry.  Co.  v.  Ranney-Alton  Mercantile  Co.,  3 
Ind.  Ter.  145,  53  S.  W.  510,  holding  where  order  of  court  allowing  re- 
ceiver to  create  liens  was  subsequently  declared  void,  plaintiff  furnish- 
ing materials  on  faith  of  defendant  and  not  on  such  order  was  not  barred 
of  his  right;  Compton  v.  Jesup,  68  Fed.  305,  15  C.  C.  A.  397,  holding 
purchaser  at  judicial  sale  cannot  attack  decree  under  which  he  bought. 

Where  court  authorized  receiver  to  borrow  money  and  issue  certlflcates 
of  Indebtedness  to  be  liens  on  railroad  prior  to  mortgage  debt,  and  to  issue 
them  at  not  less  than  ninety  cents  on  the  dollar,  holder  Is  entitled  to  lien 
only  to  extent  of  monejrs  actually  advanced  by  him  at  rate  of  ninety  cents 
on  the  dollar. 

Approved  in  Mercantile  Trust  Co.  v.  Kanawha  etc.  Ry.  Co.,  58  Fed. 
15,  7  C.  C.  A.  3,  holding  holder  of  receiver's  certificates  chargeable  with 
notice  of  prior  litigation ;  Mercantile  Trust  Co.  v.  Eomawha  eto.  Ry.  Co., 
50  Fed.  878,  arguendo. 

Receiver's  certificate.    Note,  Ann.  Oas.  1913G,  62. 

110  XT.  8.  608-619,  28  L.  Ed.  268,  4  Sup.  Ot.  254,  KOBTHEBN  NATIOKAL 
BANK  y.  POBTEB  TOWNSHIP. 

Facts  which  municipality  issuing  bonds  on  subscription  to  railroad  is 
estopped,  by  recitals  in  bonds,  from  setting  up  against  bona  fide  holder,  are 
those  connected  with  discharge  of  duties  of  officers  authorized  to  execute 
bonds. 

Approved  in  Board  of  Commrs.  of  Henderson  County  v.  Travelers' 
Ins.  Co.,  128  Fed.  824,  63  C.  C.  A.  467,  reaffirming  rule ;  Waite  v.  Santa 
Cruz,  184  U.  S.  318,  46  L.  Ed.  564.  22  Sup.  Ct.  333,  holding  recitals  in 
refunding  bonds,  stating  that  bonds  issued  to  refund  outstanding  indebt- 
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edness  indorsed  by  bonds  and  warrants,  in  conformity  with  Constitution 
and  laws,  and  that  all  statutory  requisites  have  been  complied  with,  es- 
top city  from  contending  that  original  bonds  did  not  constitute  bonded 
indebtedness;  Hughes  County  v.  Livingston,  104  Fed.  315,  43  C.  C.  A. 
641,  holding  recital  by  county  commissioners  in  bonds  that  they  were 
issued  putsuant  to  Dakota  laws  authorizing  them  on  condition  that  fund* 
able  debt  exists  estops  county  from  denying  existence  of  debt;  Town  of 
Aurora  v.  Hayden,  23  Colo.  App.  10,  11,  32,  126  Pac.  1112,  1119,  hold- 
ing town  .could  defend  on  ground  that  ordinance  authorizing  bond  issue 
was  not  legally  published;  Chicago  Title  etc.  Co.  v.  National  Storage 
Co.,  260  ni.  495,  103  N.  E.  231,  holding  determination  of  United  States 
District  Court  that  trustee  in  bankruptcy  had  no  power  to  sue  third 
parties  is  binding  on  State  courts;  Brown  v.  City  of  Newburyport,  209 
Mass.  264,  Aim.  Gas.  1912B,  495,  95  N.  E.  507,  and  Franklin  Savings 
Bank  v.  Inhabitants  of  Framingham,  212  Mass.  94,  98  N.  E.  926,  both 
holding  clerk  to  selectmen  could  not  bond  town  by  guaranty  of  authen- 
ticity of  note  issued  by  selectmen;  Dixon  Co.  v.  Field,  111  U.  S.  96,  28 
L.  Ed.  364,  4  Sup.  Ct.  321,  holding  recital  of  facts  which  corporate  offi- 
cers had  no  power  to  determine,  does  not  estop  corporation ;  Carroll  Co. 
V.  Smith,  111  U.  S.  562,  28 'L.  Ed.  519,  4  Sup.  Ct.  542,  holding  recital 
of  statutory  authorization  does  not  estop  county  from  alleging  non- 
authorization  by  railroad  corporation;  Grenada  Co.  Suprs.  v.  Brogden, 
112  U.  S.  267,  28  L.  Ed.  706,  5  Sup.  Ct.  128,  and  Provident  Trust  Co  v. 
Mercer  Co.,  170  U.  S.  601,  42  L.  Ed.  1160,  18  Sup.  Ct.  792  (reversing  72 
Fed.  629, 19  C.  C.  A.  44),  both  holding  recitals  conclusive  that  conditions 
precedent  have  been  complied  with,  when  by  officers  charged  with  deter- 
mination thereof;  Merchants'  Exchange  Nat.  Bank  v.  Bergen  Co.,  115 
U.  S.  391,  29  L.  Ed.  432,  6  Sup.  Ct.  91,  holding  purchaser  of  bonds,  with- 
out recitals  and  issued  in  excess  of  constitutional  limit,  not  protected; 
Coler  V.  Cleburne,  131  U.  S.  174,  33  L.  Ed.  150,  9  Sup.  Ct.  724,  holding 
recitals  do  not  estop  city  from  showing  that  bonds  were  not  properly 
signed ;  Chaffee  Co.  Commrs.  v.  Potter,  142  U.  S.  364,  86  L.  Ed,  1048,  12 
Sup.  Ct.  219,  holding  holder  not  bound  to  look  beyond  recital  that  con- 
stitutional limit  of  issue  has  not  been  exceeded ;  Kelly  v.  Milan,  21  Fed. 
861,  holding  estoppel  only  operates  when  duty  of  ascertaining  fact  legally 
devolved  upon  officers  making  recitals;  Gunnison  Co.  Commrs.  v.  Rol- 
lins, 173  U.  S.  264,  43  L.  Ed.  689,  19  Sup.  Ct.  393,  recitals  estop  show- 
ing that  bonds  exceeded  authorized  indebtedness ;  Potter  v.  Chaffee  Co., 
33  Fed.  616,  holding  bond  recitals  of  compliance  with  act,  but  not  of 
amount  of  issue,  estop  allegation  of  issuance  in  violation  of  limitation; 
Sutliff  V.  Lake  Co.,  47  Fed.  107,  holding  recitals  of  issuance  by  virtue 
of  act  creating  constitutional  limitation,  does  not  estop  county  from 
denying  validity  of  lands  issued  in  excess  thereof;  National  Bank  of 
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Commerce  y.  Qranada,  48  Fed.  279,  holding  reeital  of  issuance  under 
ordinance  does  not  render  bonds  valid;  Brown  v.  Ingalls  Township,  81 
Fed.  488,  holding  payment  of  interest  does  not  estop  township  from 
denying  validity  of  bonds  because  vote  authorizing  issuance  was  can- 
vassed by  unauthorized  board;  Chilton  v.  Gratton,  82  Fed.  878,  holding 
purchasers  of  railroad-aid  bonds,  reciting  compliance  with  law,  not  re- 
quired to  ascertain  conditions  for  completion  of  road;  Dartmouth  Sav. 
Bank  v.  School  Dist.,  6  Dak.  343,  43  N.  W.  825,  holding  recitals  do  not 
estop  maker  to  show  want  of  legislative  authority;  Fulton  v..Riverton, 
42  Minn.,  397,  44  N.  W.  258,  holding  recitals  by  officers  charged  with 
determination  as  to  compliance  with  conditions,  binding;  Alvord  v.  Syra- 
cuse etc.  Bank,  98  N.  Y.  609,  holding  purchasers  had  right  to  rely  upon 
recitals  of  commissioner;  Commissioners  of  Wilkes  County  v.  Call,  123 
N.  a  319,  44  L.  R.  A.  255,  31  S.  E.  485  (but  see  dissenting  opinion  in  123 
N.  C.  335,  44  L.  R.  A.  260,  31  S.  E.  480),  majority  holding  county  bond 
stating  reciting  act  authorizing  issuance,  notice  to  holder  estopping  him 
from  controverting  statement. 

Distinguished  in  Flagg  v.  School  Dist.,  4  N.  D.  45,  25  L.  R.  A.  370,  58 
N.  W.  504,  holding  recitals  not  binding  unless  shown  to  be  made  by  offi- 
cer authorized  to  make  them;  Johnson  City  v.  Charleston  etc.  R.  R.  Co., 
100  Tenn.  147,  44  S,  W.  672,  holding  recitals  do  not  estop  city  ftom  dis- 
puting facts  determinable  from  public  records. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Doc.  686,  688. 

Stolen  bonds,  coupons  and  other  negotiable  acceptances.    Note,  125 
Am.  St.  Rep.  815. 

Estoppel  of  a  county  or  municipal  corporation  to  contest  illegal 
claims  or  expenditures.    Note,  137  Am.  St.  Rep.  372. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  923,  938,  941,  942. 

Extent  of  estoppel  by  deed.    Note,  11  E.  R.  G.  72. 

Purcliasers  of  municipal  bonds  are  cliarged.  with  notice  of  State  lawB 
granting  power  to  make  bonds. 

Approved  in  Truman  v.  Inhabitants  of  Town  of  Harmony,  198  Fed. 
564,  holding  where  bonds  are  issued  in  excess  of  limit  holder  may  obtain 
amount  within  limit ;  City  of  Guthrie  v.  New  Vienna  Bank,  4  Okl.  217, 
38  Pac.  11,  c.  14,  St.  Okl.,  which  attempts  to  impose  provisional  debt 
of  Guthrie,  East  Guthrie,  Capitol  Hill  and  West  Guthrie  upon  Guthrie, 
is  void  for  conflict  with  provisions  of  §  4,  c.  818,  which  prohibits  muni- 
cipal corporations  in  territories  from  becoming  indebted  in  excess  of 
four  per  cent  on  assessed  value  of  property;  National  Bank  of  Republic 
V,  St.  Joseph,  24  Blatchf.  441,  31  Fed.  219,  holding  laws  conferring 
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X>ower  to  issue  bonds  form  part  thereof;'  National  Bank  of  Commerce 
V.  Granada,  48  Fed.  280,  reaffirming  rule;  Manhattan  Co.  v.  Ironwood, 
74  Fed.  539,  20  C.  C.  A.  462,  holding  persons  dealing  with  municipal 
bonds,  bound  to  notice  provisions  of  statutes  supposedly  authorizing 
issuance;  Commissioners  of  Wilkes  County  v.  Call,  123  N.  C.  312,  44 
L.  R.  A.  253,  31  S.  E.  482,  holding  bonds  issued  undei^  act  never  legally 
passed,  invalid ;  Keehn  v.  Wooster,  13  Ohio  C.  C.  274,  holding  purchasers 
of  municipal  bonds  chargeable  with  knowledge  of  laws  authorizing  issu- 
ance; Pulliam  V.  Runnels  County,  79  Tex.  371,  15  S.  W.  280,  holding 
purchaser  of  county  school  land  chargeable  with  notice  of  agent's  power 
to  pass  title;  dissenting  opinion  in  West  Plains  Township  v.  Sage,  69 
Fed.  952, 16  C.  C.  A.  553,  majority  holding  township  estopped  by  recitals 
to  deny  that  bonds  were  issued  to  refund  its  indebtedness. 

Question  of  legislative  authority  in  municipal  corporation  to  issue  bonds 
cannot  be  concluded  by  mere  recitals. 

Approved  in  Board  of  Commrs.  of  Wilkes  County  v.  Color,  113  Fed. 
728,  51  C.  C.  A.  399,  holding  North  Carolina  ordinance  of  March  9, 
1868,  conferred  power  on  another  bounty  into  which  railroad  chartered 
by  such  act  was  extended  under  subsequent  act  to  issue  bonds  in  con- 
formity with  its  provisions,  though  they  purported  to  have  been  issued 
under  subsequent  act  which  in  so  far  as  it  attempted  to  authorize  their 
issuance  was  void ;  Storey  v.  Murphy,  9  N.  D.  123,  81  N.  W.  27,  holding 
county  commissioners  had  no  power  to  employ  special  attorneys  to  prose- 
cute collections  of  taxes  against  railroad  on  percentage;  Nesbit  v.  River- 
side Irr.  Dist.,  144  U.  S.  617,  86  L.  Ed,  565.  12  Sup.  Ct.  747,  holding 
purchaser  of  bonds  bound  to  notice  amount  of  taxable  property  in  dis- 
trict; Bamett  v.  Denison,  145  U.  S.  139,  86  L.  Ed.  658,  12  Sup.  Ct.  820, 
holding  recital  of  issuance  under  ordinance,  without  specifying  title  or 
contents,  insufficient  to  protect  holder ;  Gunnison  Co.  Commrs.  v.  Rollins, 
173  U.  S.  264,  271,  48  L.  Ed.  689,  19  Sup.  Ct.  393,  396,  recitals  estop 
showing  that  bonds  exceeded  authorized  indebtedness ;  Citizens '  Savings 
et«.  Assn.  v.  Perry  Co.,  156  U.  S.  709,  89  L.  Ed.  593,  15  Sup.  Ct.  553, 
reaffirming  rule;  Kelly  v.  Milan,  21  Fed.  862,  holding  town  not  estopped 
to  deny  existence  of  population  required  by  statute;  Coffin  v.  Board  of 
Commrs.  of  Kearney  County,  57  Fed.  143,  6  C.  C.  A.  288,  holding  re- 
citals cannot  cure  utter  want  of  power  to  issue  bond;  Union  Bank  v. 
Commrs.  of  Town  of  Oxford,  119  N.  C.  229,  34  L.  R.  A.  491,  25  S.  E.  970, 
holding  recitals  of  matters  of  law  do  not  bind  corporation;  Johnson  v. 
Charleston  etc.  R.  R.  Co.,  100  Tenn.  148,  44  S.  W.  672,  holding  muni- 
cipality not  estopped  to  all^e  bonds  void  because  illegally  issued  to 
nonresident  corporation;  dissenting  opinion  in  Color  v.  Board  of  Co. 
Commrs.  of  Santa  Fe,  6  N.  M.  149,  27  Pac.  635,  majority  holding  county 
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estopped  by  recitals  of  issuance  in  conformity  with  statutes,  to  allege 
invalidity  because  issue  exceeded  statutory  limit;  Commissioners  of 
Wilkes  Connty  v.  Call,  123  N.  C.  336,  44  L.  R.  A.  260,  31  S.  E.  490, 
arguendo. 

Distinguished  in  National  Life  Ins.  Co.  v.  Board  of  Education,  62  Fed. 
789, 10  C.  C.  A.  637,  holding  recital  of  compliance  with  conditions  estops 
board  from  setting  up  noncompliance  with  constitutional  requirement. 

Miscellaneous.  Cited  in  United  States  v.  Illinois  Cent.  R.  Co.,  170 
Fed.  547^  95  C.  C.  A.  628,  discussing  the  binding  effect  of  opinions  as  to 
what  law  would  be  on  different  facts;  King  v.  Pomeroy,  121  Fed.  295, 
58  C.  C.  A.  209,  and  Fidelity  Trust  Co.  v.  Gill  Car  Co.,  25  Fed.  748,  as 
to  effect  of  dicta. 

110  IT.  a  619-680,  28  L.  Ed.  269,  4  Sup.  Ot.  142,  McDONALD  y.  H0VE7. 

Disabilities  meoaitioned  in  proviBos  to  statutes  of  limitation  must  exist 
at  time  action  accmes,  in  order  to  prevent  statute  from  running;  e.  g.,  im- 
prisonment, mentioned  in  §  1008,  Rev.  Stats.,  providing  time  witMn  whlcli 
appeals  may  be  taken  to  Supreme  Court. 

Approved  in  Gibson  v.  Ruff,  8  App.  D.  C.  269,  holding  in  suit  on  debt 
due  from  decedent,  lengthy  contest  of  will  is  no  excuse  for  allowing  stat- 
ute of  limitation  to  run;  Black  v.  Ross,  110  Iowa,  113,  81  N.  W.  229, 
holding  where  holder  of  matured  note  became  insane  within  statutory 
period  of  limitations,  his  guardian  could  not  maintain  suit  thereon  more 
than  ten  years  after  maturity  of  note;  Scallon  v.  Manhattan  Ry.  Co., 
185  N.  Y.  367,  78  N.  E.  285,  286,  where  infancy  exists  when  cause  of 
action  first  accrues,  time  for  commencing  action  is  extended  fox  certain 
period,  but  if  statute  has  commenced  to  run  against  ancestor,  it  is  not 
interrupted  by  his  death  and  supervening  disability  of  minor  heirs; 
Mynes  v.  Mynes,  47  W.  Va.  696,  35  S.  E.  941,  applying  rule  to  action 
on  mortgage;  Bauserman  v.  Blunt,  147  U.  S.  657,  87  L,  Ed.  320,  13  Sup. 
Ct.  470,  holding  Kansas  statute  stops  running  at  death  only  for  suffi- 
cient period  for  appointment  of  administrator;  Stanley  v.  Schwalby,  162 
U.  S.  273,  40  L.  Ei  966,  16  Sup.  Ct.  762,  holding  statute  beginning  to 
run  at  majority,  cannot  be  again  suspended  by  coverture;  Davis  v.  Cob- 
lens,  174  U.  S.  725,  48  L.  Ed.  1147,  19  Sup.  Cti  835,  holding  cumulative 
disabilities  cannot  be  used  to  prevent  running  of  statute;  Ewell  v. 
Chicago  etc.  Ry.  Co.,  29  Fed.  58,  holding  period  of  limitation  of  admin- 
istrator's action  began  to  run  from  date  of  injury  tb  decedent. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  849. 

WHere  English  statutes^  sucli  as  statutes  of  frauds  and  limitation^, 
bave  been  adopted  into  our  own  legislation,  known  and  settled  construction 
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thereof  has  been  considered  as  silently  incorporated  tli^rein,  or  lias  been 
received  with  all  the  weight  of  authority. 

Approved  in  United  States  v.  Mason,  218  U.  S.  626,  54  L.  Ed.  1136, 
31  Snp.  Ct.  28,  holding  clerk  of  Federal  District  "Court  defaulting  in 
money  matters  is  not  guilty  of  embezzlement;  Merrell-Soule  Co.  v. 
Powdered  Milk  Co.,  215  Fed.  928,  holding  date  when  invention  is  pat- 
ented under  German  law  is  "ausgegeben"  date  printed  on  face  of  pat- 
ent; Mutual  Life  Ins.  Co.  v.  Farmers'  &  Merchants  Nat.  Bank,  173  Fed. 
400,  holding  Ohio  Stats..  1908,  §  3628,  exempting  life  insurance  policy 
from  claims  of  representatives  and  creditors  means  personal  represent- 
atives; Harrill  v.  Davis,  168  Fed.  198,  22  L.  R.  A.  (N.  S.)  1158,  94 
C.  C.  A.  47,  holding  Indian  Territory  adopting  law  of  Arkansas  regard- 
ing liability  of  stockholders  impliedly  adopted  construction  given  them; 
Goldbei^  &  Lewis  v.  Stone,  10  Ala.  App.  489,  66  South.  464,  discussing 
rights  of  holder  of  negotiable  instrument  in  due  course;  Copper  Queen 
Consol.  Min.  Co.  v.  Territorial  Board  of  Equalization,  9  Ariz.  390,  84 
Pac.  613,  holding  territorial  board  of  equalization  has  power  to  raise 
value  of  property  for  purpose  of  assessment;  United  States  v.  Buckles, 
6  Ind.  Ter.  325,  97  S.  W.  1025,  upholding  sufficiency  of  indictment  char- 
ging "introduction"  of  liquor  into  Indian  Territory;  Hand  v.  Cook,  29 
Nev.  634,  92  Pac.  6,  holding  government  mineral  surveyor  is  not  public 
officer  so  as  to  prevent  his  buying  public  land;  Robertson  v.  State,  63 
Tex.  Cr.  220,  Ann.  Gas.  1913G,  440,  142  S.  W.  634,  holding  testimony 
given  by  accused  at  previous  trial  is  admissible  in  second  trial;  Metro- 
politan R.  R.  Co.  V.  Moore,  121  U.  S.  672,  SO  L.  Ed.  1026,  7  Sup.  Ct.  1342, 
presuming  that  Congress,  in  adopting  New  York  system  of  jurisprudence 
for  District  of  Columbia,  adopted  it  as  construed  in  New  York;  Inter- 
state Commerce  Commission  v.  Baltimore  etc.  R.  R.  Co.,  146  U.  S.  284, 
86  L.  Ed.  706,  12  Sup.  Ct.  850,  as  to  language  of  English  traffic 
act  adopted  in  Interstate  Commerce  Act;  Brown  v.  Walker,  161  U.  S. 
600,  40  L.  Ed.  822, 16  Sup.  Ct.  648,  holding  construction  given  by  English 
courts  to  principles  secured  by  first  eight  constitutional  amendments, 
cogent  evidence  of  extent  and  limitations  thereof ;  Warner  v.  Texas  etc. 
Ry.  Co.,  164  U.  S.  423,  41  L,  Ed,  500,  17  Sup.  Ct.  149,  Prince  v.  Lush, 
10  Mont.  68,  9  L.  B.  A.  469,  24  Pac.  750,  Perea  v.  Colorado  Nat.  Bank, 
6  N.  M.  4,  27  Pac.  323,  and  People  v.  Ritchie,  12  Utah,  193,  42  Pac.  212, 
holding  statute  adopted  from  foreign  State,  construed  according  to  set- 
tled construction  therein ;  Interstate  Commerce  Commission  v.  Baltimore 
etc.  Ry.  Co.,  43  Fed.  63,  holding  provisions  of  Interstate  Commerce  Act 
adopted  from  English  statutes,  carry  English  courts'  construction; 
United  States  v.  Trans-Missouri  Freight  Assn.,  68  Fed.  67,  24  L.  R.  A. 
82,  7  C.  C.  A.  16,  holding,  where  Congress  creates  an  offense  using  com- 
mon-law terms,  courts  may  look  to  common  law  for  true  meaning  of 
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terms;  Hoover  v.  Pennsylvania  R.  R.  Co.,  156  Pa. -St.  238,  S6  Am.  St.  Rep. 
66,  22  L.  R.  A.  270,  27  Atl.  287,  arguendo ;  dissenting  opinion  in  Little 
Rock  etc.  R.  Co.  v.  Oppenheimer,  64  Ark.  296,  44  L.  R.  A.  362,  43  S.  W. 
159,  construing  act  prohibiting  railroad  discrimination  between  locali- 
ties; Bowers  v.  Smith,  111  Mo.  79, 16  L.  R.  A.  765,  20  S.  W.  Ill,  major- 
ity holding  construction  of  adopted  statute  not  adopted  therewith,  if 
repugnant  to  Constitution  of  adopting  State;  dissenting  opinion  in  The 
Queen,  186  Fed.  736,  108  C.  C.  A.  695,  majority  holding  State  of  Cali- 
fornia cannot  levy  pilotage  charges  on  vessels  pl3dng  between  ports  of 
San  Francisco  and  Puget  Sound;  dissenting  opinion  in  Pennsylvania 
R.  R.  Co.  V.  International  Coal  Min.  Co.,  230  U.  S.  224,  Ann.  Oas.  1915A, 
316,  67  If.  Ed.  1462,  33  Sup.  Ct.  893,  majority  holding  statements  made 
by  senator  cannot  be  referred  to  in  construing  statute. 

Distinguished  in  Allen  v.  St.  Louis  Bank,  120  U.  S.  34,  30  L.  Ed.  676, 
7  Sup.  Ct.  464,  holding  Missouri  statutes  not  an  adoption  of  New  York 
factors  act ;  Chicago  etc.  Ry.  Co.  v.  Stahley,  62  Fed.  364,  11  C.  C.  A.  88, 
holding  construction  of  adopting  State  governs  Federal  courts,  where 
different  from  that  of  State  from  which  statute  was  adopted;  Tyler  v. 
Cass  County,  1  N.  D.  401,  48  N.  W.  240,  holding  statute  not  identical 
with  that  of  another  State. 

TTpon  revision  of  statutes,  different  interpretation  is  not  to  be  given 
thereto  without  some  substantial  change  of  phraseology  other  than  what  may 
have  been  necessary  to  abbreviate  the  form  of  the  law. 

Approved  in  Buck  Stove  etc.  Co.  v.  Vickers,  226  U.  S.  213,  67  L.  Ed. 
191,  33  Sup.  Ct.  41,  holding  separation  of  United  States  statutes  made 
for  purpose  of  convenience  did  not  change  their  meaning;  Hemple  v. 
Raymond,  144  Fed.  799,  75  C.  C.  A.  526,  term  "12  per  centum,"  men- 
tioned in  Carter's  Alaska  Code,  pt.  5,  c.  27,  §  255,  providing  for  rates 
of  interest,  means  '*per  annum'';  Walker  v.  Globe  Newspaper  Co.,  140 
Fed.  307,  6  Ann.  Oas.  274,  2  L.  R.  A.  (N.  S.)  913,  72  C.  C.  A.  77,  vested 
rights  in  author  to  maps,  etc.,  under  U.  S.  Comp.  Stats.  1901,  p.  3406, 
are  not  taken  away  by  U.  S.  Comp.  Stats.  1901,  pp.  3414,  3416 ;  Schmidt 
V.  United  States,  133  Fed.  260,  66  C,  C.  A.  389,  provisions  of  U.  S.  Comp. 
Stats.  Supp.  1903,  p.  191,  relating  to  perjury  in  naturalization  proceed- 
ings, were  not  intended  to  lessen  jurisdiction  under  §  5395,  Rev.  Stats. ; 
Jarvis  v.  Hitch,  161  Ind.  220,  67  N.  E.  1058,  1059,  words  "locomotive 
engine"  used  in  Acts  1893,  p.  294,  c.  191,  will  be  construed  to  have  same 
meaning  as  those  words  had  in  English  Employers'  Liability  Act  of 
1880;  Gray  v.  Western  Union  Tel.  Co.,  85  Mo.  App.  130,  holding  war 
revenue  act  of  1898  requires  maker  and  sender  of  telegram  to  buy,  affix, 
and  cancel  revenue  stamp  required  on  message;  Noyes  v.  Marston,  70 
N.  H.  22,  47  Atl.  596,  holding  husband  and  wife  are  competent  witnesses 
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for  or  against  each  other  except  as  to  matters  which  would  lead  to  .vio- 
lation of  marital  confidence;  United  States  v.  Ryder,  110  U.  S.  740,  28 
L.  Ed.  312,  4  Sup.  Ct.  201,  holding  intention  to  change  policy  of  laws, 
not  inferable  from  revision  thereof;  Logan  v.  United  States,  144  U.  S. 
302,  S6  L.  Ed.  443,  12  Sup.  Ct.  629,  holding  combination  and  transposi- 
tion of  various  statutes  into  one  section  does  not  change  their  meaning; 
Hedden  v.  Robertson,  151  U.  S.  626,  38  L.  Ed.  259,  14  Sup.  Ct.  436,  con- 
struing same  expressions  in  similar  tariff  acts;  Rice  v.  Sharpleigh  Hard- 
ware Co.,  85  Fed.  568,  holding  it  presumption  that  revision  was  not 
intended  to  change  old  statutes;  United  States  v.  Stocking,  87  Fed.  859, 
reaffirming  rule ;  Hawke  v.  Deffebach,  4  Dak.  31,  22  N.  W.  485,  and  Fifth 
Ave.  Bank  v.  Colgate,  120  N.  Y.  395,  8  L.  R.  A.  717,  24  N.  E.  802,  hold- 
ing former  statutes  referable  to  in  construing  revision. 

Distinguished  in  Cortesy  v.  Territory,  7  N.  M.  96,  19  L.  R.  A.  855,  32 
Pac.  507)  holding  statute  amending  former  statute  and  repealing  con- 
trary laws,  construable  independently  of  amended  statute. 

110  U.  8.  630-633,  28  L.  Ed.  272,  4  Sup.  Ot.  226,  WAPLB8  y.  T7NITED 
STATE& 

Title  to  property  sold  under  judicial  process  is  not  warranted  by  party 
obtaining  judgment. 

Approved  in  Hoffeld  v.  United  States,  186  U.  S.  276,  279,  46  L.  Ed. 
1163,  22  Sup.  Ct.  929,  930,  holding  one  seeking  to  take  advantage  of  21 
Stat.  287,  c.  244,  providing  for  repayment  of  purchase  money  where 
entry  of  land  erroneously  allowed,  and  cannot  be  confirmed,  must  show 
himself  entitled  not  only  to  land  itself  but  to  everything  which  statute 
has  annexed  thereto  as  an  incident;  First  Nat.  Bank  v.  Ewing,  103  Fed. 
191,  43  C.  C.  A.  150,  holding  purchaser  of  railroad  at  foreclosure  cannot 
insist  that  claims  for  right  of  way  used  by  mortgagor  company,  but 
not  paid  for,  shall  be  paid  from  proceeds  of  sale;  Fidelity  Ins.  etc.  Co. 
V.  Roanoke  Iron  Co.,  84  Fed.  746,  holding  doctrine  of  caveat  emptor 
applies  to  judicial  sales. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  437. 


110  U.  8.  633-661,  28  L.  Ed.  270,  4  Sup.  Ot.  170,  MITOHEIiL  v.  OLABK. 

Judgment  in  State  court,  overruling  plea  of  defense  under  State  Oonsti- 
tntlon,  presents  no  question  fox  review  by  Supreme  Court  on  writ  of  error. 

Approved  in  De  Ferranti  v.  Lyndmark,  30  App.  D.  C.  426,  holding 
filing  application  for  patent  creates  no  contract  between  applicant  and 
^vemment. 
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Distinguished  in  Hill  v.  State,  89  Miss.  26,  42  South.  380,  holding  de- 
fendant in  criminal  case  should  have  had  opportunity  to  challenge  in- 
dictment brought  by  grand  jury. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  68  L.  R.  A. 
35,  63. 

Oongress  may  prescribe  rule  of  llmltatloiui  for  actions  removable  f^m 
State  to.  Federal  courts,  and  rule  so  prescribed  is  binding  in  both  courts. 

Approved  in  Brown  v.  Walker,  161  U.  S.  607,  40  L.  Ed,  825,  16  Sup. 
Ct.  651,  holding  immunity  from  prosecution,  guaranteed  by  act  of  1893, 
extends  to  State  courts. 

Distinguished  in  Butler  v.  Poole,  44  Fed.  586,  holding  actions  by  na- 
tional bank  receivers  against  stockholders,  subject  to  State  Unutations. 

Statute  of  limitations  materially  rJddncing  time  wltUn  which  suit  may  be 
commenced,  though  passed  after  contract  was  made,  is  not  void  as  an  impair- 
ment of  obligation  thereof,  if  reasonable  time  be  left  for  its  enforcement  by 
suit  before  statute  bars  right. 

Approved  in  Watson  v.  St.  Louis  T.  M.  &  S.  Ry.  Co.,  169  Fed.  946, 
upholding  Federal  Liability  Act  of  1908;  In  re  Thompson  Mill  Co.,  144 
Fed.  316,  attorney's  fee  provided  for  in  a  note  payable  in  case  of  de- 
fault is  not  a  fixed  liability  owing  at  time  of  filing  petition  in  bank- 
ruptcy, and  is  not  provable  against  bankrupt's  estate;  Evans-Snider- 
Buel  Co.  V.  McFadden,  106  Fed.  297,  58  L.  R.  A.  900,  44  C.  C.  A.  494, 
upholding  29  Stat.  510,  c.  136,  .validating  recorded  chattel  mortgages  in 
Indian  Territory,  though  retrospectively  applied;  Arnold  Grocery  Co. 
V.  Shackelford,  140  Ga!  688,  79  S.  E.  471,  holding  statute  of  limitation 
on  express  contracts  as  set  forth  in  Civil  Code  1910,  §§  4362-4368,  did 
not  apply  to  suits  by  trustees  in  bankruptcy;  Ex  parte  McDonald,  49 
Mont.  473,  Ann.  Gas.  1916A,  1166,  L.  R.  A.  1915B,  988,  143  Pac.  953, 
holding  persons  arrested  under  martial  law  have  right  to  trial  by  jury; 
People  V.  Johnson,  185  N.  Y.  229,  77  N.  E.  1167,  Code  Cr.  Proc,  §  392, 
permitting  testimony  of  child  under  twelve  years  of  age  in  criminal 
action,  did  not  deprive  defendant  of  due  process  of  law;  United  States 
V.  UniteS  States  Fidelity  etc.  Co.,  80  Vt.  95,  66  Atl.  813,  holding  Act, 
Feb.  4,  1905  (U.  S.  Comp.  Stats.  Supp.  1906,  p.  493),  did  not  prevent 
suit  on  bond  given  by  contractor  before  its  passage;  Oshkosh  Water- 
Works  Co.  V.  City  of  Oshkosh,  109  Wis.  218,  85  N.  W.  380,  upholding 
charter  amendments  changing  mode  of  presentation  of  claims  against 
city  and  of  conditions  precedent  to  suit  thereon;  Wheeler  v.  Jackson, 
137  U.  S.  265,  34  L.  Ed.  663,  11  Sup.  Ct.  78,  People  v.  Turner,  117  N.  Y. 
233,  16  Am.  St  Rep.  501,  22  N.  E.  1023,  following  rule;  Merchants' 
Nat.  Bank  v.  Braithwaite,  7  N.  D.  372,  66  Am.  St.  Rep.  661,  75  N.  W. 
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248,  holding  "reasonable  time"  computable  from  date  of  passage,  not 
of  going  into  effect,  of  act. 

Constitutionality  of  new  limitation  of  actions  applying  to  existing 
causes  of  action  as  dependent  upon  its  reasonableness.  Note, 
8  AniL  Gas.  525,  526. 

Suit  by  lessor  to  recover  from  lessee  rents  seized  during  OlvU  War  by 
military  order,  and  appropriated  to  government  use,  Is  within  acts  of  Marcb 
6, 1863,  and  May  11, 1866,  prescribing  period  of  limitation  for  suits  to  recover 
for  seizures  made  during  Rebellion  under  color  of  autbority  of  President  or 
CkmgresB. 

Approved  in  Cutler  v.  Kouns,  110  U.  S.  729,  28  L.  Ed.  808,  4  Sup.  Ct. 
278,  holding  action  for  cotton  seized  during  Rebellion,  within  above 
limitations. 

Question  wbetber  plea  sets  up  sufficient  defense,  when  defense  relied  on 
arises  under  act  of  Oongress,  is  one  of  Federal  law. 

Approved  in  Erie  R.  R.  Co.  v.  Purdy,  185  U.  S.  153,  46  L.  Ed,  850, 
22  Sup.  Ct.  607,  holding  final  State  judgment  not  reviewable  in  Federal 
Supreme  Court  as  decision  in  favor  of  validity  of  State  statute  chal- 
lenged as  repugnant  to  Federal  Constitution  or  as  denial  of  right  or 
immunity  under  such  Constitution,  where  such  question  not  raised  at 
trial;  Smith  v.  State,  42  Tex.  Cr.  222,  58  S.  W.  98,  and  Carter  v.  Texas, 
177  U.  S.  447,  44  L.  Ed.  841,  20  Sup.  Ct.  689,  both  holding  exclusion  of 
all  negroes  from  grand  jury  which  indicts  negro  in  State  court,  solely 
because  they  are  negroes,  denies  him  equal  protection,  and  objection 
may  be  raised  by  motion  to  quash  indictment;  Boyd  v.  Nebraska,  143 
U.  S,  180,  ^6  L.  Ed,  116,  12  Sup.  Ct.  389,  reaffirming  rule ;  Covington 
etc.  Turnpike  Road  Co.  v.  Sandford,  164  U.  S.  595,  41  L.  Ed.  566,  17 
Sup.  Ct.  205,  holding  determination  of  such  plea  cannot  be  controlled 
by  State  court's  judgment. 

Distinguislied  in  Tarrance  v.  Florida,  188  U.  S.  522,  47  L.  Ed.  574,  23 
Sup.  Ct.  404,  holding  denial  of  motion  to  qu^sh  indictment  and  overrul- 
ing of  challenges  to  array  of  jurors  which  raise  objection  that  negroes 
were  discriminated  against  in  selection  of  juries  not  error,  where  no 
evidence  received  to  support  charge  except  affidavit  attached  to  motion 
t:o  quash. 

Miscellaneous.  Cited  in  Manigault  v.  S.  M.  Ward  &  Co.,  123  ^Fed. 
719,  holding  legislative  act  passed  in  legitimate  exercise  of  police 
powers  of  State  not  void  as  impairing  contracts  because  it  contravenes 
provisions  of  private  contract  between  individuals. 

110  XT.  8.  661-667,  28  L.  Ed.  274,  4  Sup.  Ct  162,  EX  PASTE  YABBROXTGH. 

Supreme  Oourt  has  no  general  authority  to  review  Judgments  of  Circuit 
Courts  in  criminal  cases,  on  error  or  appeaL 
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Approved  in  United  States  v.  Sanges,  144  U.  S.  319,  36  L.  Ed.  449. 12 
Sup.  Ct.  612,  holding  writ  of  error  does  not  lie  in  behalf  of  govern- 
ment in  criminal  cases. 

Wlien  prisoner  is  held  under  sentence  of  any  Federal  courts  in  regard  to 
a  matter  ^TlioUy  beyond  or  without  its  Jurisdiction,  it  is  Supreme  Court's 
duty  to  inquire  into  cause  of  commitment  when  matter  is  properly  brought  to 
its  attention,  and  to  order  release  if  commitment  he  illegaL 

Approved  in  Ex  parte  Young,  209  U.  S.  143,  14  Ajhl  Gas.  764,  13 
L.  R.  A.  (N.  S.)  932,  52  L.  Ed.  722,  28  Sup.  Ct.  441,  holding  United 
States  Circuit  Court  has  jurisdiction  of  cause  to  determine  whether 
rates  established  for  railroads  are  confiscatory;  Brickhouse  v.  Brooks, 
165  Fed.  543,  holding  where  damages  for  failure  to  receive  plaintiff's 
vote  were  laid  at  more  than  two  thousand  dollars,  Federal  court  had 
jurisdiction;  Files  v.  Davis,  118  Fed.  467,  holding  action  on  attachment 
bond  executed  in  suit  pending  in  Federal  court  is  within  Federal  juris- 
diction where  requisite  amount  involved,  regardless  of  citizenship; 
In  re  Lewis,  114  Fed.  965,  holding  where  cause  of  imprisonment  fully 
appears  in  application  for  habeas  corpus  and  exhibits  thereto,  it  is 
proper  to  issue  order  requiring  officer  to  show  cause  why  writ  should 
not  issue,  and  dispose  of  case  without  first  issuing  writ  itself;  Moore  v. 
Wheeler,  109  Ga.  62,  35  S.  E.  116,  holding  one  indicted  and  tried  under 
void  statute  can  even  after  conviction  be  discharged  on  habeas  corpus; 
McCarty  v.  Hopkins,  61  Neb.  551,  85  N.  W.  541,  holding  regularity  of 
proceedings  leading  up  to  sentence  in  criminal  case  cannot  be  inquired 
into  on  habeas  corpus;  Eureka  County  Bank  Habeas  Corpus  Cases,  35 
Nev.  147,  148,  126  Pac.  678,  holding  indicted  directors  of  insolvent  bank 
could  have  indictment  set  aside  where  some  of  grand  jurors  were  de- 
positors ;  Ex  parte  Royall,  117  U.  S,  248,  29  L.  Ed.  870,  6  Sup,  Ct.  738, 
upholding  Federal  jurisdiction  to  release  on  habeas  corpus  person  un- 
constitutionally restrained  of  liberty,  although  held  under  State  process 
for  offense  against  State  laws ;  In  re  Mayfield,  141  U.  S.  116,  35  L.  Ed. 
638,  11  Sup.  Ct.  941,  upholding  power  to  inquire  with  regard  to  juris- 
diction of  inferior  court,  even  when  inquiry  goes  to  facts  outside  of 
record ;  In  "re  McVey,  50  Neb.  483,  70  N.  W.  52,  holding  jurisdiction  to 
pronounce  particular  sentence  essential;  Ex  parte  Rosenblatt,  19  Nev. 
442,  3  Am.  St.  Rep.  903,  14  Pac.  299,  holding  constitutionality  of  act 
under  which  defendant  was  convicted,  reviewable  on  habeas  corpus; 
generally  in  Wood  v.  Drake,  70  Fed.  883,  holding  Federal  courts  proper 
tribunals  for  adjudicating  questions  as  to  validity  of  their  process;  Ex 
parte  Perkins,  29  Fed.  911,  arguendo. 

Conclusiveness  of  judgment.    Note,  23  Am.  St.  Rep.  110. 

Habeas  corpus  cannot  be  used  as  writ  of  error  to  review  errors  of  law 
committed  by  court  wbich  passed  sentence. 
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Approved  in  Lamar  v.  United  States,  241  U.  S.  113,  60  L.  Ed.  916,  36 
Sup.  Ct.  635,  holding  Circuit  Court  of  Appeals  cannot  compel  defendant 
to  abide  by  one  of  two  writs  of  error  sued  out  to  that  court  and  Fed- 
eral Supreme  Court  respectively;  Matter  of  Gregory,  219  U.  S.  213,  55 
K  Ed.  189,  31  Sup.  Ct.  143,  holding  sufficiency  of  information  cannot 
be  considered  on  petition  for  habeas  corpus;  United  States  v.  Dickin- 
son, 213  U.  S.  100,  53  L.  Ed.  718,  29  Sup.  Ct.  485,  holding  certiorari 
cannot  be  used  to  review  action  of  Circuit  Court  of  Appeals  in  revers- 
ing conviction;  Keizo  v.  Henry,  211  U.  S.  148,  53  L.  Ed.  126,  29  Sup. 
Ct.  41,  holding  habeas  corpus  cannot  look  into  questions  regarding 
qualification  of  grand  jurors;  Murdock  v.  Pollock,. 229  Fed.  393,  holding 
practice  of  not  requiring  prisoner  to  appeal  at  hearing  of  petition  for 
writ  of  habeas  corpus  does  not  vitiate  writs;  Cooley  v.  Morgan,  221 
Fed.  253,  136.  C.  C.  A.  210,  refusing  to  allow  writ  of  habeas  corpus  to 
serve  as  writ  of  error;  Hopkins  v.  McClaughry,  209  Fed.  823,  126 
C.  C.  A.  545,  holding  habeas  corpus  cannot  review  error  of  Federal 
court  in  determining  sufficiency  of  indictment;  Erickson  v.  Hodges,  179 
Fed.  179,  102  C.  C.  A.  443,  holding  Federal  court  in  issuing  writ  of 
habeas  corpus  will  be  governed  by  rulings  of  State  Supreme  Court; 
Ex  Parte  Collins,  154  Fed.  983,  holding  pending  determination  of  writ 
of  error,  prisoner  is  not  entitled  to  discharge  on  habeas  corpus;  Ex 
Parte  Chapman,  153  Fed.  377,  holding  where  manager  of  corporation 
might  be  involved  in  seizure  of  timber  lands  by  latter,  he  could  proi>- 
erly  refuse  to  exhibit  books  before  grand  jury;  In  re  Nevitt,  117  Fed. 
449,  54  C.  C.  A.  622,  holding  on  habeas  corpus  conditions  forming  basis 
of  judgment  and  foundation  of  mandamus  and  commitments  to  enforce 
such  judgment  cannot  be  reviewed;  Deming  v.  McClaughry,  113  Fed. 
650,  51  C.  C.  A.  349,  holding  judgment  of  court-martial,  composed  of 
regular  army  officers,  convened  to  try  member  of  volunteer  forces  is 
void;  Carter  v.  McClaughry,  105  Fed.  619,  holdpig  on  trial  of  array 
officer  by  court-martial,  whether  facts  proved  constitute  violation  of 
articles  of  war  as  charged  is  question,  determination  of  which  is  within 
jurisdiction  of  court-martial,  and  its  decision  cannot  be  reviewed  by 
habeas  corpus;  Rose  v.  Roberts,  99  Fed.  949,  40  C.  C.  A.  199,  holding 
judgment  of  court-martial  cannot  be  reviewed  by  habeas  corpus  except 
to  determine  question  of  jurisdiction ;  De  Bara  v.  United  States,  99  Fed. 
945,  40  C.  C.  A.  194,  holding  error  in  consolidation  of  indictments  can- 
not be  inquired  into  on  habeas  corpus;  Ex  parte  Cox,  3  Idaho,  538,  95 
Am.  St.  Bep.  36,  32  Pac.  200,  holding  habeas  corpus  lies  to  release  one 
held  under  sentence  in  excess  of  statutory  provision ;  Mengel  v.  Mengel, 
145  Iowa,  740,  120  N.  W.  74,  holding  errors  of  law  which  might  be  cor- 
rected on  appeal  could  not  be  subject  of  collateral  attack  on  judgment; 
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Commonwealth  v.  Rosenthal,  211  Mass.  52,  Ann.  Cas.  1913A,  1003,  47 
L.  B.  A.  (N.  S.)  995,  97  N.  E.  610,  holding  where  defendant  was  in- 
dicted for  adultery  on  two  counts  same  might  be  tried  together;  Ex 
parte  Newcomb,  56  Wash.  400,  106  Pac.  i044,  holding  error  in  selection 
and  drawing  of  jury  does  not  go  to  jurisdiction  and  is  not  subject  of 
writ  of  habeas  corpus;  In  re  Nolan,  21  Wash.  398,  58  Pac.  223,  holding 
habeas  corpus  does  not  lie  to  release  one  convicted  of  rape,  though  stat- 
ute defining  rape  was,  subsequent  to  his  conviction,  declared  void;  dis- 
senting opinion  in  Rush  v.  Buckley,  100  Me.  338,  70  L.  B.  A.  464,  61 
Atl.  781,  majority  holding  where  plaintiff  was  committed  for  violating 
an  unconstitutional  ordinance. of  Augusta  for  driving  a  public  carriage 
without  a  license,  neither  prosecutor,  judge  nor  process  server  is  liable 
for  false  imprisonment;  Ex  parte  Bigelow,  113  U.  S.  331,  28  L.  Ed. 
1007,  5  Sup.  Ct.  544,  In  re  Frederich,  149  U.  S.  75,  37  L.  Ed.  656,  13 
Sup.  Ct.  795,  In  re  Boyd,  49  Fed.  49,  1  C.  C.  A*.  156,  and  In  re  Rowe, 
77  Fed.  166,  23  C.  C.  A.  103,  all  following  rule ;  Ex  parte  Crouch,  112 
U.  S.  180,  28  L.  Ed.  691,  5  Sup.  Ct.  97,  holding  habeas  corpus  cannot  be 
used  to  prevent  possible  future  errors  in  violation  of  Constitution;  Ex 
parte  Wilson,  U4  U.  S.  421,  29  L.  Ed.  90,  5  Sup.  Ct.  937,  holding  lack 
of  jurisdiction  only  ground  for  releasing  person  under  criminal  sentence 
of  District  Court;  In  re  Delgardo,  140  U.  S.  588,  35  L.  Ed.  580,  11  Sup. 
Ct.  875,  holding  attack  on  contempt  proceedings  by  habeas  corpus  in- 
volves question  of  jurisdiction  only;  In  re  Chapman,  156  U.  S.  215,  39 
L.  Ed.  402,  15  Sup.  Ct.  332,  refusing  to  interfere  by  habeas  corpus  with 
proceedings  pending  in  courts  of  District  of  Columbia;  In  re  Debs,  158 
U.  S.  600,  39  L.  Ed.  1108,  15  Sup.  Ct.  912,  holding  findings  of  fact, 
court  having  jurisdiction,  not  reviewable  on  habeas  corpus;  Ex  parte 
Ulrich,  43  Fed.  663,  In  re  King,  51  Fed.  436,  and  Ex  parte  Degener,  30 
Tex.  App.  575,  17  S.  W.  1114,  holding  want  of  jurisdiction  only  ground 
for  granting  relief  on  habeas  corpus  to  one  convicted  by  another  court; 
In  re  Jordan,  49  Fed.  244,  refusing  to  inquire  whether  evidence  sufficed 
to  support  verdict  and  judgment;  State  v.  Necl,  48  Ark.  289,  3  S.  W. 
633,  People  v.  District  Court,  22  Colo.  428,  45  Pac.  404,  and  Ex  parte 
Rollins,  80  Va.  317,  refusing  habeas  corpus  as  remedy  for  errors  in 
court  having  jurisdiction;  Ex  parte  Brandon,  49  Ark.  144,  4  S.  W.  452, 
holding  prisoner  denied  jury  trial  in  Mayor's  Court  cannot  test  legality 
of  conviction  by  habeas  corpus;  In  re  Thompson,  9  Mont.  389,  23  Pac. 
934,  holding  objection  that  verdict  is  contrary  to  decision  of  trial  court 
that  evidence  is  insufficient,  not  maintainable  on  habeas  corpus;  In  re 
Ream,  54  Neb.  669,  75  N.  W.  24,  holding  mere  irregularities  in  trial  not 
reviewable  on  habeas  corpus;  In  re  Peraltareavis,  8  N. ,M.  32,  41  Pac. 
539,  holding  commitment  will  not  be  reviewed  on  habeas  corpus  where 
court  had  jurisdiction  of  defendant  and  offense;  In  re  Nolan,  21  Wash. 
398,  58  Pac.  223,  denying  habeas  corpus  where  court  had  jurisdiction, 
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although  act  under  which  convicted  was  declared  invalid  subsequent  to 
conviction;  dissenting  opinion  in  In  re  Neagle,  135  U.  S.  77,  34  L.  Ed. 
76,  10  Sup.  Ct.  673,  majority  holding  habeas  corpus  proper  remedy 
where  marshal  is  held  in  State  custody  for  act  authorized  by  Federal 
laws;  dissenting  opinion  in  Sparf  v.  United  States,  156  U.  S.  176,  39 
L.  Ed.  387,  15  Sup.  Ct.  321,  arguendo. 

Distinguished  in  State  v.  District  Court,  35  Mont.  325,  89  Pac.  65, 
holding  where  court  had  no  power  to  render  judgment  on  verdict,  same 
was  open  to  collateral  attack ;  Ex  partt  Buskirk,  72  Fed.  22,  18  C.  C.  A. 
410,  releasing  person  imprisoned  for  contempt  in  committing  act  not 
forbidden  by  order  of  court  when  committed. 

Determination  on  habeas  corpus  of  constitutionality  of  statute  or 
ordinance  under  which  petitioner  i§  held.    Note,  3  Ann.  Cas.  581. 

Habeas  corpus  to  review  errors  or  irregularities  in  proceedings. 
Note,  11  Ann.  Gas.  1054. 

Indictment  charging  that  defendants  conspired  to  Intimidate  a  negro 
dtlsen  In  ezerdse  of  right  to  vote  for  Congressman,  and  that  In  puisuance  of 
said  conspiracy  they  beat,  etc.,  him,  and  that  they  did  this  on  account  of  his 
race,  color,  and  previous  condition  of  servitude,  by  going  disguised  and  as- 
saulting him  on  public  highway  sufficiently  describes  offense  provided 
against  by  Bev.  Stats.,  §§  5508,  5520. 

Approved  in  Guinn  v.  United  States,  228  Fed.  107,  holding  evidence 
held  sufficient  to  sustain  conviction  for  depriving  colored  persons  of 
right  of  suffrage ;  Smith  v.  United  States,  157  Fed.  725,  85  C.  C.  A.  353, 
upholding  conviction  of  one  subjecting  negroes  to  involuntary  servitude 
by  means  of  threats  and  intimidations ;  Snead  v.  Central  of  Georgia  Ry. 
Co.,  151  Fed.  615,  upholding  suit  brought  under  Federal  Liability  Act; 
Ex  parte  Riggins,  134  Fed.  421,  where  negro  is  assaulted  by  white  men 
with  intent  to  deprive  him  of  any  civil  right,  it  is  a  violation  of  rights 
guaranteed  him  by  the  thirteenth  amendment;  United  States  v.  Wad- 
dell,  112  U.  S.  77,  28  L.  Ed.  673,  5  Sup.  Ct.  36,  upholding  indictment 
for  conspiracy  to  prevent  compliance  with  homestead  laws;  Logan  v. 
United  States,  144  U.  S.  296,  36  L.  Ed.  440,  12  Sup.  Ct.  627,  holding 
consolidation  of  several  indictments  against  different  persons  for  one 
conspiracy  cannot  be  objected  to  after  verdict;  United  States  v.  Lan- 
caster, 44  Fed.  893,  10  L.  R.  A.  321,  holding  conspiracy  to  intimidate 
from  prosecuting  contempt  proceedings  in  Federal  court  for  violation 
of  its  injunction,  within  Rev.  Stats.,  §  5508 ;  United  States  v.  Patrick, 
54  Fed.  345,  holding  indictment  alleging  killing  of  revenue  officers 
while  making  seizure,  in  pursuance  of  conspiracy,  sufficient  under 
§  5509,  Rev.  Stats. ;  dissenting  opinion  in  Hodges  v.  United  States,  2(J3 
U.  S.  24,  61  L.  Ed.  72,  27  Sup.  Ct.  6,  majority  holding  charge  of  com- 
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pelling  negroes  to  desist  performing  their  contracts  of  employment  by 
means  of  intimidation  was  within  cognizance  of  State  tribunal. 

Distinguished  in  United  States  v.  Powell,  151  Fed.  65d,  refusing  to 
sustain  indictment  against  one  accused  of  being  member  of  lynching 
party;  dissenting  opinion  in  Howard  v.  Illinois  Central  R.  R.  Co.,  207 
U.  S.  531,  52  L.  Ed.  322,  28  Sup.  Ct.  141,  majority  holding  Federal  Lia- 
bility Act  void  as  regards  intrastate  carriers. 

Right  to  try  defendant  on  two  or  more  indictments  at  one  time. 
Note,  Ann.  Gas.  1913A,  1005. 

Rule  of  construction  tliat  what  is  implied  Is  as  much  part  of  Instnunent 
as  what  is  express,  applies  expressly  to  Federal  Oonstitation  by  reason  of 
inherent  inability  to  put  into  words  all  derivative  powers. 

Approved  in  South  Carolina  v.  United  States,  199  U.  S.  451,  50  L.  Ed. 
265,  26  Sup.  Ct.  110,  State  may  control  sale  of  liquor  by  dispensary 
system,  but  it  is  not  exempted  from  operation  of  taxing  power  of  na- 
tional government;  United  States  v.  Rothstein,  187  Fed.  270,  109 
C.  C.  A.  521,  holding  defendant  may  recover  back  fine  paid  under  void 
judgment;  United  States  v.  Williams,  159  Fed.  313,  holding  both  em- 
ployee of  railroad,  delivering  pass  to  one  not  entitled  thereto,  and  party 
receiving  and  using  same  are  guilty  under  34  Stat.  584;  United  States 
V.  McClellan,  127  Fed.  974,  upholding  14  Stat.  546,  denouncing  peonage 
and  involuntary  servitude  and  providing  punishment;  Ex  parte  Harlan, 
1  Okl.  50,  27  Pac.  921,  defendant  having  been  convicted  of  perjury 
cannot  have  conviction  reviewed  on  habeas  corpus;  Ex  parte  Anderson, 
46  Tex.  Cr.  380,  81  S.  W.  976,  city  court  has  no  jurisdiction  to  try  ac- 
cused for  violation  of  State  statute  prohibiting  sales  on  Sunday;  Fong 
Yue  Ting  v.  United  States,  149  U.  S.  713,  37  L.  Ed.  913,  13  Sup.  Ct. 
1022,  holding  act  requiring  Chinese  laborers  to  obtain  certificates  of 
residence  under  pain  of  deportation  constitutional ;  North  Point  Consol. 
Irrigation  Co.  v.  Utah  etc.  Canal  Co.,  14  Utah,  164,  46  Pac.  826,  holding 
provision  for  appeals  from  final  judgments  impliedly  denies  appeals 
from  other  judgments. 

Although  Federal  Constitution,  §  4,  art.  I,  adopts  State  qnallilcations  of 
voters  as  qualifications  for  voters  for  members  of  Congress,  right  of  persons 
thus  ascertained  to  vote  therefor  is  based  upon  Constitution,  and  not  upon 
State  law;  hence,  Congress  may  enact  laws  protecting  right  to  vote  for 
congressmen. 

Approved  in  United  States  v.  Mosley,  238  U.  S.  386,  59  L.  Ed.  1357, 
35  Sup.  Ct.  904,  upholding  indictment  against  electii>n  official  for  failure 
to  make  return  on  election  for  congressman;  Twining  v.  New  Jersey, 
211  U.  S.  97,  53  L.  Ed.  105,  29  Sup.  Ct.  14,  holding  exemption  from  self 
incrimination  is   not  safe-guarded   as   against   State   action   by  Four- 
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teentb  Amendment  to  U.  S.  Constitution;  Swafford  v.  Templeton,  185 
U.  S.  492,  46  L.  Ed.  1007,  22  Sup.  Ct.  785,  holding  action  to  recover 
damages  from  State  election  officers  for  wrongful  refusal  to  permit 
plaintiff  to  vote  for  member  of  Congress  is  within  Federal  court's 
jurisdiction ;  Wiley  v.  Sinkler,  179  U.  S.  63,  45  L.  Ed.  88,  21  Sup.  Ct. 
19,  holding  case  involving  question  of  right  to  vote  for  members  of 
Congress  may  be  brought  directly  from  Circuit  Court  to  Supreme  Court 
under  Judiciary  Act  of  1891,  c.  517,  §  5,  cl.  4;  Motes  v.  United  States, 
178  U.  S.  462,  44  L.  Ed.  1151,  20  Sup.  Ct.  995,  holding  for  conspiracy 
accompanied  by  murder^  in  violation  of  Rev.  Stats.,  §§  5508,  5509,  sen- 
tence to  imprisonment  for  life  not  void,  though  verdict  has  not  in- 
dicated punishment;  Aczel  v.  United  States,  232  Fed.  655,  146  C.  C.  A. 
578  (affirming  United  States  v.  Aczel,  219  Fed.  929,  930,  931,  932,  933, 
935),  holding  seventeenth  amendment  to  Federal  Constitution  guaran- 
teed to  people  the  right  to  vote  for  United  States  senators;  Felix  v. 
United  States,  186  Fed.  689,  108  C.  C.  A.  603,  upholding  indictment  for 
refusal  to  grant  right  of  suffrage  to  persons  legally  entitled  to  same; 
Anderson  v.  Myers,  182  Fed.  228,  holding  Acts  of  Md.  1908,  c.  525  pre- 
scribing qualifications  of  voters  at  municipal  elections  in  Annapolis,  was 
discriminatory  against  negroes  and  void;  Knight  v.  Shelton,  134  Fed. 
426,  action  to  recover  damages  for  preventing  plaintiff  from  voting  for 
member  of  Congress  arises  under  Federal  Constitution ;  Anthony  v.  Bur- 
row, 129  Fed.  788,  court  of  equity  has  no  jurisdiction  to  enjoin  State 
officer  from  issuing  certificate  of  nomination  to  a  candidate  for  Con- 
gress; United  States  v.  Eberhardt,  127  Fed.  256,  holding  insufficient  in- 
dictment for  conspiracy  to  intimidate  citizen  in  exercise  of  his  personal 
privilege  of  contracting  in  violation  of  Rev.  Stats.,  §  5508 ;  United 
States  V.  Morris,  125  Fed.  322,  holding  conspiracy  to  prevent  negro 
citizens  from  exercising  right  to  lease  and  cultivate  land,  because  thoy 
are  negroes,  is  within  Rev.  Stats.,  §  5508 ;  Karem  v.  United  States,  121 
Fed.  253,  61  L.  R.  A.  437,  57  C.  C.  A.  486,  holding  Rev.  Stats.,  §  5508, 
punishing  conspiracy  to  injure  or  oppress  citizen  in  enjoyment  of  con- 
stitutional right  or  privilege,  is  not  appropriate  legislation  to  enforce 
fifteenth  amendment;  Lackey  v.  United  States,  107  Fed.  116,  117,  120, 
53  L.  B.  A.  660,  46  C.  C.  A.  189,  holding  Rev.  Stats.,  §  5507,  punishing 
persons  preventing,  controlling,  or  intimidating  another  in  exercising 
right  of  suffrage,  to  whom  that  right  is  guaranteed  by  fifteenth  nriond- 
ment,  by  bribery  or  threats,  is  void,  reversing  99  Fed.  960,  961,  965, 
966,  968 ;  Carpenter  v.  Cornish,  83  N.  J.  L.  699,  85  Atl.  242,  State  may 
provide  that  only  male  citizen  shall  vote  for  congressmen  where  such 
citizens  only  are  permitted  to  vote  for  State  legislators;  Cofield  ▼.  Far- 
rell,  38  Okl.  614,  134  Pac.  410,  upholding  literacy  test  as  required  by 
Constitution  of  State  of  Oklahoma;  Solon  v.  State,  54  Tex.  Or.  274, 
XII— 28 
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114  S.  W.  353,  holding  one  guilty  of  loaning  money  for  purpose  of  pay- 
ing poll  tax  is  guilty  of  misdemeanor;  State  v.  Phelps,  144  Wis.  49,  85 
L.  R.  A.  (N.  S.)  353,  128  N.  W.  1059,  construing  c.  477,  Laws  1909,  of 
State  of  Wisconsin ;  United  States  v.  Waddell,  112  U.  S.  80,  28  L.  Ed. 
674,  5  Sup.  Ct.  37,  holding  exercise  of  right  to  make  homestead  entry 
on  public  land  guaranteed  by  Constitution;  In  re  Coy,  127  U.  S.  743", 
759,  82  L.  Ed.  281,  8  Sup.  Ct.  1272,  1273  (affirming  31  Fed.  804),  up- 
holding Congress'  power  to  make  failure  of  State  election  officers  to 
perform  duties  imposed  by  State,  at  congressional  election,  an  offense 
against  United  States ;  Logan  v.  United  States,  144  U.  S.  291,  36  L.  Ed. 
438,  12  Sup.  Ct.  625,  holding  citizen  in  marshal's  custody  under  lawful 
commitment,  has  right  to  government  protection  against  lawless  vio- 
lence; In  re  Quarlcs,  158  U.  S.  535,  536,  89  L.  Ed.  1081,  1082,  15  Sup. 
Ct.  960,  961,  holding  right  of  private  citizen  to  inform  marshal  of  vio- 
lation of  revenue  laws  secured  by  Constitution;  In  re  Baldwin,  11 
Sawy.  535,  536,  27  Fed.  188,  189,  opinion  divided  as  to  constitutionality 
of  §  5519,  Rev.  Stats.,  embracing  conspiracy  to  deprive  Chinese  of 
treaty  rights;  Ex  parte  Morrill,  13  Sawy.  329,  332,  35  Fed.  266,  268, 
holding  special  deputy  marshal  at  congressional  election  may  arrest 
without  process  for  abetting  illegal  voting;  United  States  v.  Lancaster, 
44  Fed.  894,  10  L.  R.  A.  822,  holding  right  to  proceed  by  contempt  in 
Federal  court  against  defendant  violating  its  injunction,  secured  by 
Constitution;  In  re  Appointment  of  Suprs.,  52  Fed.  262,  upholding 
power  to  appoint  supervisor  of  congressional  elections;  generally  in 
United  States  v.  Patrick,  54  Fed.  348,  holding  conspiracy  to  hinder 
revenue  officer,  directed  against  citizen  as  well  as  official;  Woodruff  v. 
New  York  etc.  R.  R.,  59  Conn.  85,  20  Atl.  20,  holding  law  ordering  re- 
moval of  grade  crossings,  a  constitutional  exercise  of  State  police 
power;  Boyd  v.  Mills,  53  Kan.  604,  42  Am.  St.  Rep.  810,  25  L.  R.  A. 
489,  37  Pac.  18,  upholding  constitutional  provision  prohibiting  persons 
engaged  in  rebellion  from  voting;  dissenting  opinion  in  Giles  v.  Harris, 
189  U.  S.  491,  492,  47  L.  Bd.  914,  23  Sup.  Ct.  648,  majority  holding 
equity  will  not  compel  county  board  of  registrars  to  enroll  negro  on 
voting  lists  as  duly  qualified  voter,  under  registration  provisions  of 
Alabama  Constitution,  where  main  object  of  bill  is  to  have  these  pro- 
visions upon  which  right  to  register  is  founded  declared  void  as  dis- 
crimination against  negroes. 

Distinguished  in  Baldwin  v.  Franks,  120  U.  S.  690,  80  L.  Ed.  770,  7 
Sup.  Ct.  661,  holding  §  5519,  Rev.  Stats.,  punishing  conspiracy  within  a 
State  to  deprive  aliens  of  treaty  rights,  unconstitutional;  United  States 
V.  Sanges,  48  Fed.  84,  88,  89,  90,  holding  right  to  testify  before  Federal 
grand  jury  without  interference,  not  conferred  by  Constitution ;  dissent- 
ing opinion  in  United  States  v.  Mosley,  238  U.  S.  392,  59  L.  Ed.  1859,  35 
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Sup.  Ct.  904,  majority  upholding  indictment  against  election  official  for 
failure  to  make  return  on  election  for  congressman. 

Civil  liability  for  preventing  exercise  of  right  to  vote.    Note,  20 
AniL  Gas.  1014.  * 

Constitutional   equality   of  privileges,  immunities  and  protection. 
Note,  14  L.  R.  A.  580. 

Federal  control  of  elections.    Note,  53  L.  R.  A.  660,  670,  671. 

WUle  fifteenth  amendment  gives  negroes  no  afflrmatlve  rifi^t  to  vote,  It 
may,  in  some  cases,  operate  as  the  immediate  source  of  their  right  to  do  so^ 
Approved  in  Guinn  v.  United  States,  238  U.  S.  363,  L.  R.  A.  1916A, 
1124,  59  L.  Ed.  1847,  35  Sup.  Ct.  926,  holding  1910  amendment  to'Okla- 
homa  Constitution,  article  III,  providing  for  exemption  from  literacy  test 
as  to  voters,  was  in  contravention,  to  fifteenth  amendment;  Karem  v. 
United  States,  121  Fed.  252,  61  L.  R.  A.  437,  57  C.  C.  A.  486,  holding 
Rev.  Stats.,  §  5508,  punishing  conspiracy  to  injure  or  oppress  citizen  in 
enjoyment  of  constitutional  right  or  privilege,  is  not  appropriate  legisla- 
tion to  enforce  fifteenth  amendment;  Green  v.  Elbert,  63  Fed.  309,  11 
C.  C.  A.  207,  denying  jurisdiction  of  action  for  damages  for  conspiracy 
to  disbar  in  State  court,  because  of  statements  made  in.  Federal;  Stone 
V.  Smith,  159  Mass.  415,  34  N.  E.  521,  upholding  provision  of  educa- 
tional qualifications  for  voters. 

How  far  right  to  vote  is  absolute.    Note,  25  L.  R.  A.  480. 

Miscellaneous.  Cited  in  Great  Northern  Ry.  Co.  v.  United  States,  155 
Fed.  959,  84  C.  C.  A.  93,  upholding  conviction  of  railroad  for  giving 
rebates. 

110  U.  S.  667-686,  28  L.  Ed.  291,  4  Sup.  Ct.  185,  ATCHISON,  ETC.,  B.  B.  CO. 
V.  DENVER  ETC.  R.  R. 

Every  common  carrier  must  carry  for  all  to  the  extent  of  his'  capacity, 
without  undue  or  unreasonable  discrimination  in  charges  or  facilities;  hence, 
Colorado  constitutional  prohibition  against  railroad  discrimination  merely 
takes  from  legislature  power  to  abolish  rule  as  applied  to  railroads. 

Approved  in  Hocking  Valley  R.  Co.  v.  New  York  Coal  Co.,  217  Fed. 
732, 132  C.  C.  A.  387,  holding  intrastate  railroad  seeking  connection  with 
another  railroad  need  not  apply  to  Interstate  Commerce  Commission; 
Wadley  Southern  Ry.  Co.  v.  State,  137  Ga.  508,  73  S.  E.  746,  holding 
railroad  commission  could  prevent  carrier  from  exacting  prepayment 
from  one  connecting  line  and  not  from  another;  Adams  Express  Co.  v^ 
State,  161  Ind.  346,  67  N.  E.  1039,  Acts  1901,  p.  149,  prohibiting  dis- 
crimination  by  express  company  against  other  express  companies,  is  not 
void;  Missouri  etc.  Ry.  Co.  v.  New  Era  Milling  Co.,  79  Kan.  441,  100 
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Pac.  275,  holding  shipper  can  recover  overcharge  collected  from  him; 
Louisville  etc.  R.  Co.  v.  Central  Stockyards  Co.,  133  Ky.  170,  97  S.  W. 
786,  holding  statute  requiring  railroad  to  deliver  to  connecting  line  was 
n«t  unconstitutional  in  that  it  dcpiived  it  of  its  use  of  cars  for  certain 
"  length  of  time;  Home  Telephone  Co.  v.  Granby  etc.  Telephone  Co.,  147 
Mo.  App.  238,  126  S.  W.  779,  holding  telephone  companies  agreeing  to 
interchange  switches  with  one  another,  could  not  prevent  other  com- 
panies from  enjoying  same  privileges;  Home  Telephone  Co.  v.  People's 
Telephone  etc.  Co.,  125  Tenn.  284,  43  L.  R.  A.  (N.  S.)  550, 141  S.  W.  848, 
upholding  statute  which  required  telephone  company  to  transmit  mes- 
sages without  discrimination;  Menominee  River  Boom  Co.  v.  Augustus 
Spies  Lumber  etc.  Co.,  147  Wis.  569, 132  N.  W.  1121,  holding  Laws  1871, 
c.  45,  §  13,  of  Wisconsin  prohibits  a  rate  in  excess  of  fifty  cents  thou- 
sand feet  for  sorting  and  delivering  logs;  Samuels  v.  Louisville  etc. 
R.  Co.,  31  Fed.  61,  holding  railroad  cannot  discriminate  against  one*  of 
two  competing  steamboat  lines  having  same  relations  to  railroad;  Cat- 
ting v.  Florida  etc.  Nav.  Co.,  43  Fed.  750,  holding  receiver  of  railroad 
cannot  discriminate  in  favor  of  one  of  two  rival  steamship  companies; 
Peoria  etc.  Ry.  v.  United  States  etc.  Stock  Co.,  136  111.  652,  27  N.  E.  61, 
holding  railroad  transporting  and  controlling  cars  of  another  company, 
liable  as  carrier  therefor;  Atlantic  Exp.  Co.  v.  Wilmington  etc.  R.  R. 
Co.,  Ill  N.  C.  479,  82  Adl  St.  R^.  811,  18 -L.  R.  A.  397,  16  S.  E.  395, 
holding  railroad  not  compelled  to  furnish  facilities  to  express  company 
to  conduct  business  over  its  road;  dissenting  opinion  in  Delaware  etc. 
R.  R.  Co.  V.  Central  Stock  Yards  etc.  Co.,  46  N.  J.  Eq.  283,  6  L.  R.  A. 
864,  19  Atl.  186,  majority  holding  stock-yard  companies  not  obliged  to 
receive  cattle  from  railroads. 

Distinguished  in  Public  Service  Ry.  Co.  v.  Board  of  Public  Utility 
(Jommrs.,  81  N.  J.  L.  365,  80  Atl.  27,  holding  three  cent  fare  for  school 
children  was  not  *> undue  and  unreasonable";  Gatton  v.  Chicago  etc. 
Ry.  Co.,  95  Iowa,  139,  28  L.  R.  A.  566,  63  N.  W.  598,  holding  discrim- 
inatory overcharges  for  freight  on  interstate  shipment,  not  recoverable 
prior  to  Interstate  Commerce  Act. 

Carrier's  right  to  discriminate  as  to  special  or  unusual  service. 
Note,  12  L.  R.  A.  (N.  S.)  513. 

Discrimination  between  shippers  by  carriers  of  goods.    Note,  1  Ann. 
Gas.  55. 

Colorado  constltntional  provision  that  every  railroad  may  'Intersect, 
connect  with,  or  cross  any  other  railroad,"  merely  implies  a  physical  connec- 
tion of  tracks,  not  the  right  of  connecting  business  with  business;  hence,  re- 
fusal of  one  road  to  agree  with  another  for  through  checking,  interchange  of 
cars,  etc.,  gives  equity  no  Jorlsdiction,  on  suit  of  latter,  to  arrange  terms  of 
Intercourse. 
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Approved  in  Peoria  Waterworks  Co.  v.  Peoria  Ry.  Co.,  181  Fed.  1004, 
holding  railway  company  will  be  compelled  to  remedy  defect  in  rails 
which  allows  electricity  to  injure  water  pipes  beneath ;  Union  Pac.  R.  Co. 
V.  Mason  City  &  Ft.  Dodge  R.  Co.,  165  Fed.  847,  91  C.  C.  A.  530,  dis- 
cussing rights  of  Chicago  Great  Western  Railway  Company  to  use  of 
tracks  of  Union  Pacific  Railroad  Company;  Southern  Pac.  Co.  v.  Colo- 
rado Fuel  etc.  Co.,  101  Fed.  786,  42  C.  C.  A.  12,  holding  equity  cannot 
fix  maximum  interstate  freight  rate  and  thereupon  enjoin  carrier  from 
demanding  more  than  rate  so  established;  Western  Union  Tel..  Co.  v. 
Myatt,  98  Fed.  343,  enjoining  enforcement  of  telegraph  rates,  where 
Kansas  legislature  fixed  rates  and  charged  court  of  visitation  with  duty 
of  enforcing  such  rates,  and  it  was  adjudged  that  such  court  had  no 
power  to  determine  reasonableness  of  rates ;  United  States  v.  Pacific 
&  A.  R.  &  N.  Co.,  4  Alaska,  545,  holding  charge  of  monopoly  brought 
against  United  States  and  Alaska  Railway  and  Navigation  Co.  should 
first  be  heard  by  Interstate  Commerce  Commission;  Gulf  Compress  Co. 
V.  Harris,  Cortner  &  Co.,  158  Ala.  354,  24  L.  E.  A.  (N.  S.)  399,  48  South. 
481,  holding  couirt  of  equity  is  without  relief  to  recover  excess  warehouse 
charges;  State  v.  Cadwallader,  172  Ind.  633,  87  N.  E.  649,  holding  where 
two  telephone  companies  interchanged  switches  under  agreement,  man- 
damus could  offer  no  relief  for  breach,  an  action  at  law  being  necessary ; 
Bras  V.  McConnell,  114  Iowa,  405,  87  N.  W.  291,  holding  under  Code, 
§  2066,  railroad  may  contract  with  connecting  line  beyond  its  own  line, 
subject  only  to  qualification  that  under  such  agreement  discriminatory 
rates  cannot  be  fixed;  Atchison  etc.  Ry.  Co.  v.  Kansas  City  etc.  Ry.  Co., 
67  Kan.  575,  70  Pac.  942,  §  14,  c.  286,  Laws  1901,  confers  jurisdiction 
upon  board  of  railroad  commissioners  only  in  cases  of  crossings  and  uni- 
ting of  tracks  of  two  railways;  State  v.  Johnson,  61  Kan.  828,  60  Pac. 
1077,  holding  void  Gen.  Stats.  1899,  §§  5779-^5820,  creating  court  of  visi- 
tation; State  V.  Associated  Press,  159  Mo.  422  (see  60  S.  W.  93),  hold- 
ing mandamus  will  not  issue  to  compel  party  to  enter  into  contract  for 
daily  news  service  to  be  rendered  by  news-gathering  association  to  a  pub- 
lishing company;  dissenting  opinion  in  Chicago  etc.  Ry.  Co.  v.  Southern 
Indiana  Ry.  Co.,  38  Ind.  App.  263,  70  N.  E.  853,  majority  holding  agree- 
ment whereby  one  railroad  allows  another  to  use  its  tracks  on  condition 
.  €hat  it  will  not  deprive  former  railroad  of  any  of  its  business  is  void  as 
creating  monopoly;  Express  Cases,  117  U.  S.  29,  29  L.  Ed.  803,  6  Sup. 
Ct.  556,  holding  railroads  not  obliged  to  furnish  independent  express 
companies  equal  facilities  upon  their  passenger  trains;  Louisville  etc. 
R.  R.  Co.  V.  Kentucky,  161  U.  S.  684,  40  L.  Ed.  853, 16  Sup.  Ct.  717,  hold- 
ing charter  power  to  connect  or  unite  with  other  roads,  does  not  author- 
ize purchase  thereof;  Kentucky  etc.  Bridge  Co.  v.  Louisville  etc.  R.  Co., 
37  Fed.  620,  2  L.  R.  A.  320,  holding  charter  provision  that  future  roads 
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may  "connect  and  join  with,"  merely  authorizes  physical  connection; 
Little  Rock  etc.  R.  Co.  v.  St.  Louis  etc.  Ry.  Co.,  59  Fed.  409,  holding 
court  cannot  compel  receiving  company  to  transport  freight  in  cars  other 
than  its  own;  Detroit  etc.  Ry.  Co.  v.  Interstate  Commerce  Commission, 
74  Fed.  838,  21  C.  C.  A.  103,  holding  commission  cannot  lawfully  order 
railroad  to  discontinue  custom  of  furnishing  cartage  to  consignees  in 
particular  city;  Southern  etc.  Exp.  Co.  v.  United  States  Exp.  Co.,  88 
Fed.  663,  holding  Indiana  statute,  regelating  duties  of  intersecting  rail- 
roads, has  no  application  to  express  companies;  Paxton  etc.  Irr.  Co.  v. 
Farmers  etc.  Irr.  Co.,  45  Neb.  900,  50  Am.  St.  Bep.  596,  29  L.  R.  A.  858, 
64  N.  W.  348,  denying  right  of  one  irrigating  company  to  connect  with 
another's  ditches,  without  latter 's  consent;  State  v.  Sioux  City  etc. 
R.  Co.,  46  Neb.  701,  31  L.  R.  A.  54,  65  N.  W.  772,  holding  court  cannot 
make  for  carriers  such  business  arrangements  as,  in  its  opinion,  should 
be  made;  Altoona  etc.  R.  R.  Co.  w.  Railroad  Commrs.,  177  Pa.  St.  447, 
35  Atl.  735,  holding  act  permitting  railroads  to  ^connect  with  others,  re- 
fers to  mechanical  connection  of  tracks  of  like  gauge ;  Ex  parte  Koehler, 
12  Sawy.  451,  31  Fed.  318,  arguendo. 

Distinguished  in  Michigan  Central  R.  R.  Co.  v.  Michigan  Railroad 
Com.,  236  U.  S.  631,  59  L.  Ed.  756,  35  Sup.  Ct.  422,  holding  railroad  com- 
mission may  compel  railroad  to  interchange  with  an  interurban  electric 
railway;  Billings  Mut.  Tel.  Co.  v.  Rocky  Mt.  Bell  Tel.  Co.,  155  Fed.  211, 
holding  local  telephone  company  could  compel  connection  with  another 
company  maintaining  long  distance  lines;  City  of  Madison  v.  Madison 
Gas  etc.  Co.,  129  Wis.  267,  116  Abl  St.  Bep.  944,  9  Ann.  Gas.  819,  8 
L.  R.  A.  (N.  S.)  529,  108  N.  W.  69,  holding  equity  has  jurisdiction  to 
prevent  excessive  rates  for  gas  service ;  Jacobson  v.  Wisconsin  etc.  R.  R. 
Co.,  71  Minn.  532,  70  Am.  St.  Rep.  364,  40  L.  R.  A.  892,  74  N.  W.  895, 
holding  legislature  may  compel  interchange  of  cars  between  connecting 
roads;  Inman  v.  St.  Louis  etc.  Ry.  Co.,  14  Tex.  Civ.  App.  52,  37  S.  W. 
42,  holding,  under  Texas  statutes,  railroads  interchange  business  with 
connecting  lines  on  rates  prescribed  by  commission;  dissenting  opinion 
in  Sabre  v.  Rutland  R.  Co.,  86  Vt.  380,  387,  Ann,  Oaa.  19150,  1269,  85 
Atl.  707,  710,  majority  upholding  power  of  railroad  commission  to  com- 
pel employment  of  flagman  at  dangerous  crossing. 

At  common  law,  a  carrier  Is  not  bound  to  carry  except  on  his  own  line; 
hence,  carrier  contracting  to  go  beyond  may,  in  absence  of  contrary  statutory 
regulations,  determine  for  Umself  what  route  to  employ. 

Approved  in  Southern  Pac  Co.  v.  Interstate  Com.  Commission,  200 
U.  S.  554,  50  L.  Ed.  593,  26  Sup.  Ct.  301,  carrier  need  not  contract  to 
carry  goods  beyond  its  own  line,  but  if  it  does  it  may  do  so  upon  such 
lines  as  it  chooses ;  Central  Stockyards  Co.  v.  Louisville  &  N.  R.  Co.,  192 
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U.  S.  571,  48  L.  Ed.  570,  24  Sup.  Ct.  341,  holding  railroad  having  its  own 
stockyards,  under  lease  from  stockyards  company,  not  bound  to  accept 
stock  from  other  States  for  delivery  at  stockyards  of  another  railroad, 
though  there  is  physical  connection  between  two  roads ;  Wisconsin,  M.  & 
P.  R.  R.  Co.  V.  Jacobson,  179  U.  S.  296,  45  L.  Ed.  199,  21  Sup.  Ct.  118, 
upholding  Minn.  Qen.  Laws  1895,  c.  91,  §  3,  requiring  railroads  to  furnish 
track  connections  and  facilities  for  interchange  of  cars  and  trafi&c  at 
railroad  intersections;  Gamble-Robinson  Com.  Co.  v.  Chicago  &  N.  W. 
Ry.  Co:,  168  Fed.  164,  16  Ann.  Gas.  613,  21  L.  R.  A.  (N.  S.)  982, 
94  C.  C.  A.  217,  holding  railroad  carrying  beyond  its  line  could  demand 
prepayment  of  freight  from  shipper;  Smeltzer  v.  St.  Louis  etc.  R.  Co., 
158  Fed.  662,  666,  holding  clause  in  Hepburn  Act  rendering  common  car- 
rier liable  for  loss  occurring  on  connecting  line  is  constitutional;  Inter- 
state Commerce  Comm.  v.  Southern  Pac.  Co.,  123  Fed.  600,  holding  order 
of  Interstate  Commerce  Commission,  requiring  railroads  to  desist  from 
maintaining  certain  rule,  as  it  is  unjust  and  unreasonable,  is  prima  facie 
a  lawful  order;  West  Coast  Naval  Stores  Co.  v.  Louisville  &  N.  R.  R. 
Co.,  121  Fed.  651,  57  C.  C.  A.  671,  holding  railroad  maintaining  wharf 
in  extension  of  street,  and  on  which  it  has  its  tracks,  cannot  permit  use 
of  wharf  by  such  vessels  only  as  it  may  select  and  exclude  others,  as 
wharf  is  affected  by  public  use;  Central  Stock  Yards  Co.  v.  Louisville 
&  N.  R.  Co.,  118  Fed.  118,  119,  68  L.  R.  A.  218,  55  C.  C.  A.  63,  holding 
courts  cannot  in  absence  of  statute  compel  interchange  of  traffic  between 
two  connecting  railroads  or  fix  terms  on  which  it  shall  be  made ;  Graham 
v.  Macon  etc.  R.  R.  Co.,  120  Ga.  759,  49  S.  E.  76,  contract  by  which  rail- 
road company  agreed  with  firmJ;hat  latter  was  to  operate  steamboat  and 
each  party  was  to  deliver  its  freight  to  the  other  at  regular  rates,  in  con- 
sideration of  which  railroad  company  agreed  to  erect  a  hoist,  is  not  void ; 
Hedding  v.  Gallagher,  72  N.  H.  382,  64  L.  B.  A.  811,  57  Atl.  227,  common 
carriers  of  baggage  in  city  have  no  right  to  enter  railroad  station 
to  solicit  business;  McConnell  v.  New  York  Cent.  etc.  R.  Co.,  163  N.  C. 
510,  79  S.  E.  976,  holding  carrier  is  liable  for  injuries  to  goods  occurring 
while  in  hands  of  connecting  line;  Little  Rock  etc.  R.  Co.  v.  St.  Louis 
etc.  Ry.  Co.,  41  Fed.  563,  denying  power  to  compel  railroad  to  contract 
with  another  for  joint  through  rate;  St.  Louis  Drayage  Co.  v.  Louisville 
etc.  R.  R.,  65  Fed.  41,  and  Gulf  etc.  Ry.^Co.  v.  Miami  S.  S.  Co.,  86  Fed. 
419,  30  C.  C.  A.  142,  holding  carrier  may  make  exclusive  contract  with 
one  of  several  connecting  carriers  for  fla rough  transportation;  Post  v. 
Southern  Ry.  Co.,  103  Tenn.  203,  52  STW.  306-307,  holding  initial  car- 
rier cannot  be  compelled  to  make  through  shipment  beyond  its  line  over 
particular  route;  dissenting  opinion  in  Ohio  Coal  Co.  v.  Whitcomb,  123 
Fed.  363,  59  C.  C.  A.  487,  majority  holding  where  certiiin  railroad  along 
docks  was  owned  partly  by  one  road  and  partly  by  another,  and  oper- 
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ated  and  used  jointly,  extra  charge  made  to  shipper  from  point  on  docks 
in  addition  to  published  rates  from  city,  where  no  extra  charge  made  to 
other  shippers,  was  discriminative. 

Distinguished  in  United  States  v.  Vacuum  Oil  Co.,  153  Fed.  601,  hold- 
ing  under  Hepburn  Act  carrier  cannot  deliver  freight  at  less  than  pub- 
lished rates  by  employing  different  route. 

Railroads  may  establish  stations  and  regulate  time,  price,  and  manner  of 
carrying  persons  and  property  at  their  own  discretion,  subject  to  legislative 
regulation;  hence,  in  absence  thereof,  railroad  is  not  required  to  establish 
station  or  receive  freight  at  point  where  tracks  of  another  road  connect  with 
its  own. 

Approved  in  Hedding  v.  Gallagher,  72  N.  H.  388,  64  L.  R.  A.  811,  57 
Atl.  230,  right  to  permit  common  carriers  of  parcels  in  a  city  to  solicit 
business  in  railroad  depot  is  within  legislative  control,  and  until  legis- 
lature has  acted  no  such  privilege  exists;  State  v.  Ogden  Rapid  Transit 
Co.,  38  Utah,  ^52,  112  Pac.  124,  holding  mandamus  could  not  compel  in- 
terurban  railroad  to  stop  at  private  resort  of  petitioner;  Northern  Pac. 
R.  R.  Co.  V.  Dustin,  142  U.  S.  502,  505,  35  L.  Ed.  1096,  12  Sup.  Ct.  286, 
287,  and  Smart  v.  Kansas  City  etc.  R.  R.,  51  La.  Ann.  207,  25  South.  129, 
holding  railroad  cannot  be  mandamused  to  establish  station  at  particular 
place,  in  absence  of  statutory  requirement;  State  v.  Sioux  City  etc. 
R.  Co.,  46  Neb.  699,  31  L.  R.  A.  53,  65  N.  W.  771,  holding  regulation  of 
intercourse  between  railroads,  for  legislature,  not  courts;  Jacobson  v. 
Wisconsin  etc.  R.  Co.,  71  Minn.  532,  70  Am.  St.  Rep.  364,  40  L.  R.  A.  392, 
74  N.  W.  895,  but  holding  legislature  may  compel  placing  of  connectinj^r 
switch  at  crossing  of  railroads ;  generally  in  Murray  v.  Chicago  etc.  Ry. 
Co.,  62  Fed.  30,  holding  Federal  courts  may  apply  common-law  rules  in 
determining  obligations  of  interstate  carrier. 

Distinguished  in  Wadley  Southern-  Ry.  Co.  v.  Qeorgia,  235  U.  S.  657, 
59  L.  Ed.  410,  35  Sup.  Ct.  214,  holding  railroad  commission  may  compel 
railroad  to  discontinue  practice  of  demanding  prepayment  of  freight 
from  one  carrier  and  not  from  another. 

Duty  to  provide  and  keep  open  waiting-room  at  junction  of  two 
railroads.    Note,  18  Ann.  Gas.  212. 

Power  to  compel  establishment  of,  or  stopping  of  trains  at  stations. 
Note,  17  L.  R.  A.  (N.  S.)  823.' 

Colorado  constitutional  prohibition  against  unreasonable  discrimination 
by  railroads  as  to  facilities,  etc.,  does  not  require  one  railroad  to  stop  at 
junction  of  its  track  with  that  of  another,  and  interchange  business  there, 
because  it  has  established  Joint  station  and  arranged  for  coimecting  business 
with  a  third  company  at  a  different  place. 
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Approved  in  Louisville  etc.  R.  R.  Co.  v.  West  Coast  Naval  etc.  Co., 
198  U.  S.  497,  49  L.  EcL  1140,  25  Sup.  Ct.  745,  common  carrier  owning 
wharf  which  it  uses  for  transportation  of  goods  shipped  to  end  of  its  line 
may  grant  to  its  own  agents  exclusive  privilege  of  access  thereto ;  Pacific 
Tel.  &  Tel.  Co.  v.  Anderson,  196  Fed.  703,  holding  telephone  company  is 
not  bound  to  give  patrons  of  another  company  connection  with  its  switch- 
board on  equality  with  its  own  patrons;  Tift  v.  Southern  Ry.  Co.,  123 
Fed.  791,  holding  Interstate  Commerce  Act  (24  Stats.  379),  in  so  far 
as  it  inhibits  carriers  from  imx>ositioii  of  unjust  and  unreasonable  rates, 
is  an  express  adoption  of  common-law  principles;  NashviUe  etc.  R.  R. 
Co.  V.  State,  137  Ala.  443,  34  South.  402,  holding  equity  cannot  compel 
railroad  to  comply  with  order  of  railroad  commission  to  change  location 
of  depot  and  to  erect  and  maintain  freight  depot;  Texas  etc.  Ry.  Co.  v. 
Interstate  Commerce  Commrs.,  162  U.  S.  230,  40  L.  Ed.  951,  16  Sup.  Ct. 
679,  holding  fact  of  competition  to  be  considered  in  deciding  whether 
rate  is  discriminatory  as  between  points ;  Little  Rock  etc.  R.  Co.  v.  East 
Tennessee  etc.  R.  Co.,  47  Fed.  779,  holding  ability  to  furnish  equal  facili- 
ties necessary  basis  of  complaint  of  discrimination  by  connecting  road ; 
Little  Rock  etc.  R.  Co.  v.  St.  Louis  etc.  Ry.  Co.,  59  Fed.  406,  holding  rail- 
road not  required  to  furnish  use  of  tracks  to  competing  connecting  lines 
because  permitted  to  another  railroad ;  Gulf  etc.  Ry.  Co.  v.  Miami  S.  S. 
Co.,  86  Fed.  416,  30  C.  C.  A.  142,  holding  carrier  may  demand  prepay- 
ment of  freight,  when  delivered  by  one  connecting  carrier,  without  exact- 
ing prepa3rment  from  another;  Shelbyville  R.  R.  Co.  v.  Louisville  etc. 
R.  R.  Co.,  82  Ky.  547,  holding  one  railroad  cannot  compel  another  to  stop 
cars  at  junction  of  roads ;  Delaware  etc.  R.  R.  Co.  v.  Central  Stock  Yards 
etc.  Co.,  45  N.  J.  Eq.  56,  6  L.  R.  A.  859,  17  Atl.  149,  holding  stockyard 
companies  not  obliged  to  receive  cattle  from  railroads. 

Colorado  coiiBtitutlonal  prohibition  against  railroad  rate  discrimination 
does  not  require  railroad  to  ^ve  one  connecting  road  same  facilities  and 
rates  that  it  does  to  another  with  which  it  has  contracted  for  continuoas 
through  line.  ^ 

Approved  in  United  States  v.  Oregon  Ry.  &  Nav.  Co.,  159  Fed.  980, 
holding  railroad  allowing  construction  of  grain  elevators  along  its  right 
of  way  could  not  discriminate  in  service  of  cars;  Kentucky  etc.  Bridge 
Co.  V.  Louisville  etc.  R.  Co.,  37  Fed.  629,  2  L.  B.  A.  324,  holding  inter- 
state carriers  have  no  authority  to  issue  through  tickets  at  through  rates, 
over  noncon  nee  ting  lines. 

Self-executing  provisions  of  constitutions.    Note,  7  Ann.  Oas.  630. 

Power  to  grant  mandatory  injunctions.    Note,  20  L.  R.  A.  166. 

Miscellaneous.  Cited  in  State  v.  Brill,  100  Minn.  520,  10  Ann.  Gas. 
425,  111  N.  W.  648,  holding  judges  of  District  Court  have  no  power  to 
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appoint  members  to  board  of  control;  Wishkah  Boom  Co.  v.  Greenwood 
Timber  Co.,  88  Wash.  573,  153  Pae.  369,  holding  courts  and  not  public 
service  commission  had  power  to  decide  reasonableness  of  rates  charged 
by  booming  company. 

tlO  U.  S.  686-688,  28  L.  Ed.  285,  4  Snp.  Ct.  184,  DALIiAS  OO.  ▼.  McEENZIE. 

Ballroad-ald  bonds  issued  by  Missouri  counties  in  1870-1871,  without 
vote  of  the  people,  are  valid  if  subscription  was  made  under  authority 
granted  before  adoption  of  Constitution  of  1865,  requiring  such  vote. 

Approved  in  Board  of  Copmirs.  of  Henderson  County  v.  Travelers'  Ins. 
Co.,  128  Fed.  821,  63  C,  C.  A.  467,  holding  N.  C.  Const,  of  1868,  art.  II, 
§  14,  requiring  acts  creating  or  authorizing  State,  county,  or  municipal 
debts  to  be  passed  in  specific  manner,  did  not  supersede  prior  legislation 
nor  render  invalid  county  bonds  issued  under  authority  of  prior  acts; 
Wall  V.  St.  Louis  County,  105  Minn.  404, 117  N.  W.  612,  holding  financial 
condition  of  counties  as  shown  by  relation  between  bonded  indebtedness 
and  assessed  valuation  of  property  is  proper  basis  for  classification. 

Municipal  bond»  are  not  Invalid  in  hands  of  bona  fide  holders  by  reason 
of  being  voted  and  issued  in  excess  of  statutory  limit,  if  recitals  import  valid 
issue. 

Approved  in  Beatrice  v.  Edminson,  117  Fed.  432,  54  C.  C.  A.  601,  hold- 
ing recitals  in  municipal  bonds  which  import  issuance  in  accordance  with 
Constitution,  which  contains  limitation  of  indebtedness,  estops  munici- 
pality from  asserting  that  debt  limit  exceeded,  where  recitals  made  by 
officers  in  whom  power  was  vested  and  upon  whom  duty  was  imposed  of 
determining  whether  or  not  debt  limit  exceeded  before  bonds  issued; 
Board  of  Commrs.  of  Lake  County  v.  Sutliff,  97  Fed.  277,  38  C.  C.  A. 
167,  holding  recital  in  municipal  bonds  by  officers  authorized  to  deter- 
mine question  and  to  make  the  recital,  that  constitutional  limitation  has 
not  been  exceeded,  estops  municipality  as  against  bona  fide  purchaser; 
Dudley  v.  Board  of  Commrs.  of  Lake  County,  80  Fed.  677,  26  C.  C.  A. 
82,  holding  county  estopped  by  recitals  declaring  that  legal  limit  of 
indebtedness  has  not  been  exceeded;  Coler  v.  Board  of  Commrs.  of  Santa 
Fe  County,  6  N.'  M.  131,  132,  136,  27  Pac.  629,  630,  holding  recital  of 
issuance  in  compliance  with  statute  estops  county  from  alleging  excess 
as  defense. 

Recitals  in  municipal  bond  that  debt  limit  has  not  been  exceeded  as 
affecting  validity  thereof  in  hands  of  purchaser.  Note,  Ann.  Oas. 
1245. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.  Note, 
L.  E.  A.  1915A,  936. 
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110  U.  S.  688-695,  28  L.  Ed.  286,  4  Snp.  Ot.  180,  UNITED  STATES  ▼. 
BBINBLR 

Beceiver  of  public  moneys  for  district  of  lands  subject  to  sale  is  not 
entitled  to  military  bounty-land  fees  received  by  blm  during  bis  term  of 
office  over  and  above  amount  required,  with  commissions  on  cash  sales  of 
public  lands,  to  make  up  his  annual  salary  of  two  thousand  five  hundred 
dollars. 

Approved  in  Stewart  v.  United  States,  206  U.  S.  192,  51  L.  Ed.  1021^ 
27  Sup.  Ct.  631,  holding  register  of  land  office  appointed  by  Secretary  of 
Interior  is  not  entitled  to  more  than  will  make  up  annual  salary  of  two 
thousand  five  hundred  dollars ;  Barron  County  v.  Beckwith,  142  Wis.  526, 
135  Am.  St.  Rep.  1079,  30  L.  R.  A.  (N.  S.)  810,  124  N.  W.  1033,  holding 
clerk  of  Circuit  Court  retaining  one-half  naturalization  fees  according 
to  law,  was  required  to  turn  same  over  to  county;  United  States  v.  King, 
147  U.  S.  680,  37  L.  Ed.  329, 13  Sup.  Ct.  440,  holding  Circuit  Court  clerk 
not  entitled  to  extra  compensation  for  selecting  juries  in  connection  with 
jury  commissioner;  MuUett  v.  United  States,  150  U.  S.  571,  37  L.  Ed. 
1186,  14  Sup.  Ct.  192,  holding  supervising  architect  of  treasury  not 
entitled  to  extra  compensation  for  planning  building  for  another 
department. 

Beceiver  of  public  moneys  for  district  of  lands  subject  to  sale,  wbo  is 
also  appointed  special  receiver  for  sale  of  Indian  trust  lands,  Is  entitled  to 
commissions  from  sale  of  latter,  in  addition  to  his  conipensation  as  receiver 
of  public  moneys. 

Approved  in  State  v.  Vasaby,  98  Minn.  49,  107  N.  W.  819,  allowing 
city  attorney  fee  for  extra  services  rendered;  State  v.  Barton,  88  Neb. 
585,  130  N.  W.  263,  holding  member  of  board  of  education  could  draw 
down  additional  pay  for  services  rendered  as  secretary ;  Baker  v.  Crook 
County  Commrs.,  9  Wyo.  57,  59  Pac.  798,  upholding  contract  between 
coimty  commisioners  and  coroner,  who  is  county  physician,  for  period  of 
three  years  to  furnish  medicine  ^nd  medical  attendance  for  poor;  United 
States  V.  Saunders,  120  U.  S.  130,  30  L.  Ed.  595,  7  Sup.  Ct.  469,  holding 
clerk  in  president's  office  and  also  of  congressional  committee,  entitled 
to  pay  for  both  positions;  Erwin  v.  United  States,  37  Fed.  474,  479,  2 
L.  R.  A.  281y  234,  holding  person  holding  two  distinct,  compatible  offices 
may  lawfully  receive  compensation  for  each;  United  States  v.  Rogers, 
81  Fed.  943,  27  C.  C.  A.  14,  holding  sureties  of  receiver  at  land  office, 
not  liable  for  moneys  received  by  him  from  sale  of  Indian  lands;  Weed 
V.  United  States,  82  Fed.  422,  holding  district  attorney  employed  by 
attorney-general  to  investigate  titles  and  make  abstract,  entitled  to  extra 
compensation ;  Board  of  Commrs.  of  Tippecanoe  v.  Mitchell,  131  Ind.  372, 
15  L.  R.  A.  523,  30  N.  E.  410,  holding  county  commissioners  may  contract 


no  U.  S.  695-710         NOTE  S  ON  U.  S.  REPORTS.  444 

with  clerk  for  extra  official  services;  Kollock  v.  Dodge,  105  Wis.  187,  80 
N.  W.  611,  holding  city  council  may  contract  to  pay  surveyor  extra  com- 
pensation for  building  sewer. 

Distinguished  in  Badeau  v.  United  States,  130  U.  S.  451,  82  Ii.  Ed. 
1001,  9  Sup.  Ct.  582,  holding  retired  officer,  receiving  pay  in  consular  ser- 
vice, precluded  from  receiving  pay  as  army  officer;  Finley  v.  Territory, 
12  Okl.  644,  73  Pac.  280,  probate  judges  are  entitled  to  retain  from  fees 
and  compensation  the  maximum  salary  allowed  by  law,  and  excess  must 
be  paid  into  treasury,  and  this  applies  to  all  fees  received  while  acting 
in  town-site  matters. 

Right  of  person  holding  two  compatible  public  offices  to  recover 
compensation  attached  .to  each.    Note,  2  Ann.  Gas.  390. 

Right  of  servant  to  remuneration  for  extra  work.    Note,  SO  L.  R.  A. 
(N.  S.)  660. 

110  U.  &  695-701,  28  L.  Ed.  289,  4  Sup.  Ct.  177,  BIOE  v.  SIOTTK  CITY  ETC. 
R.  B.  CO. 

Swamp-land  act  of  1850  operates  as  a  grant  In  praesentl  to  States  then 
In  existence  of  all  swamp-lands  within  tbelr  respective  Jnxisdictioiis. 

Approved  in  Battel  v.  Trustees  of  Internal  Improvement  Fund,  139 
Fed.  947,  swamps-land  act  of  1850  operated  as  a  grant  in  praesenti  to 
the  States  of  all  swamp-lands  in  their  jurisdictions;  Wright  v.  Rosen- 
berry,  121  U.  S.  508,  SO  L.  Ed.  1044,  7  Sup.  Ct.  993,  holding  indentifica- 
tion  of  lands  granted  by  Secretary  of  Interior,  conclasive  collaterally; 
Michigan  Land  etc.  Co.  v.  Rust,  168  U.  S.  591,  42  L.  Ed.  592,  18  Sup. 
Ct.  209,  holding  identification  alone,  necessary  to  complete  titles  under 
grant  of  1850;  Hamilton  v.  Shoaff,  99  Ind.  67,  Mathews  v.  Goodrich, 
102  Ind.  568,  1  N.  E.  181,  and  State  v.  Portsmouth  Saving  Co.,  106  Ind. 
443,  7  N.  E.  385,  all  holding  grant  of  1850,  ex  proprio  vigore,  a  grant 
in  praesenti  to  State. 

Donations  of  tlie  public  land  for  any  purpose,  are  never  to  be  presimied; 
hence,  those  claiming  against  government  under  legislative  grants,  mnst 
show  clear  title. 

Approved  in  Kirby  v.  Lewis,  39  Fed.  74,  holding  burden  of  proof  on 
grantee  by  quitclaim  from  State,  to  show  that  land  was  swamp-land  in 
1850. 

110  U.  S.  701-710,  28  L.  Ed.  298,  4  Sup.  Ct.  328,  CHEELY  ▼.  CLAYTOK. 

Courts  of  State  of  parties'  domicile  have  Jurisdiction  to  decree  divorce, 
in  accordance  with  its  laws,  for  any  cause  allowed  thereby,  without  regard 
to  place  of  marriage,  or  of  commission  of  offense,  and  divorce  so  obtained 
Is  valid  everywhere. 
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Approved  in  Thompson  v.  Thompson,  35  App.  D.  C.  18,  and  Thomi>- 
son  V.  Thompson,  226  U.  S.  563,  57  L.  Ed-  352,  33  Sup.  Ct.  129,  holding 
divorce  obtained  in  domicile  of  husband  must  be  given  full  faith  and 
credit  in  District  of  Columbia;  Atherton  v.  Atherton,  181  U.  S.  163,  45 
Ii.  Ed.  800,  21  Sup.  Ct.  547,  holding  mailing  of  letter  to  nonresident 
defendant  in  divorce  suit,  by  attorney  appointed  to  represent  her  pur- 
suant to  Kentucky  Code,  fully  advising  her  of  nature  of  suit,  addressed 
to  her  at  her  residence  as  truly  stated  on  oath  in  petition,  is  sufficient 
effort  to  give  her  notice  of  suit  in  Kentucky,  which  has  always  been 
matrimonial  domicile;  Slack  v.  Perrine,  9  App.  D.  C.  153,  holding  where 
court  has  jurisdiction  habeas  corpus  decree  is  res  adjudicata  as  against 
subsequent  suit  between  same  parties;  Hilton  v.  Guyot,  159  U.  S.  167, 
40  L.  Ed.  110,  16  Sup.  Ct.  145,  holding  foreign  judgments  affecting 
status  of  persons,  recognizable  everywhere,  unless  contrary  to  policy  of 
local  law;  Thompson  v.  Thompson,  91  Ala.  595,  11  L.  R.  A.  445, 
8  South.  419,  upholding  divorce  granted  to  husband  removing  to  an- 
other State,  against  wife  refusing  to  live  there;  In  re  James,  99  Cal. 
376,  37  Ajn.  St.  Rep.  62,  33  Pac.  1123,  holding  divorce  obtained  on  ser- 
vice by  publication,  valid  where  granted,  valid  in  California;  Peaslee 
V.  Peaslee,  147  Mass.  180,  17  N.  E.  510,  holding  proceedings  to  change 
divorce  mensa  et  thoro  to  ex  vinculo,  requires  no  new  service;  Thomas 
V.  Eang,  95  Tenn.  70,  31  S.  W.  985,  holding  collateral  attack  on  foreign 
divorce,  ineffectual;  dissenting  opinion  in  Haddock  v.  Haddock,  201 
U.  S.  630,  50  L.  Ed.  894,  26  Sup.  Ct.  25,  majority  holding  that  whe^e 
husband  and  wife  were  domiciled  in  New  York,  and  husband  left  and 
acquired  domicile  in  Connecticut,  where  he  afterward  obtained  a 
divorce  on  constructive  service,  such  judgment,  was  not  a  bar  to  action 
brought  by  wife  in  New  York. 

Distinguished  in  Williams  v.  Williams,  130  N.  Y.  198,  27  Am.  St. 
B^.  519,  14  L.  E.  A.  222,  29  N.  E.  99,  holding  divorce  rendered  in  an- 
other State  against  resident  of  New  York,  without  personal  service  or 
appearance,  invalid  in  New  York. 

Extraterritorial   effect   of  decrees  of  divorce.    Note,   83  Am.   St. 
Rep.  619,  620. 

Foreign  judgments.    Note,  94  Am.  St.  Bep.  554. 

Extraterritorial  effect  of  divorce  decree  of  foreign  court  having 
jurisdiction.    Note,  4  Ann.  Gas.  864. 

Doctrine   of   res   judicata   as    applicable   to   divorce   proceedings. 
Note,  Ann.  Gas.  1916B,  876. 

Conflict  of  laws  on  divorce.    Note,  59  L.  R.  A.  152,  154,  164,  170, 
175. 

Validity  of  foreign  divorce.    Note,  5  B.  R.  G.  747. 
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Where  wife  lives  apart  ftom  husband  without  sufficient  cause,  his  domi- 
cile is,  in  law,  hers;  hence,  divorce  obtained  by  husband  in  State  of  his 
domicile,  after  reasonable  notice  to  wife,  by  personal  service  or  publication, 
is  valid,  though  wife  never  in  fact  resided  in  State. 

^  Approved  in  Tsoi  Sim  v.  United  States,  116  Fed.  923,  54  C.  C.  A. 
164,  holding  Chinese  woman,  who  lawfully  entered  country  prior  to 
enactment  of  exclusion  laws  and  remained,  but  failed  to  obtain  required 
certificate,  and  who  was  married  to  citizen  prior  to  her  arrest,  cannot 
be  deported;  Watertown  v.  Greaves,  112  Fed.  187,  56  L.  R.  A.  865,  60 
C.  C.  A.  172,  holding  wife  deserted  by  husband  may  establish  separate 
domicile  and  acquire  citizenship  in  another  State,  for  purposes  of  Fed- 
eral jurisdiction,  when  right  to  acquire  citizenship  therein  under  such 
circumstances  is  recognized  by  law  of  such  State;  Anderson  v.  Watt, 
138  U.  S.  706,  34  L.  Ed.  1082,  11  Sup.  Ct.  452,  holding  citizenship  of 
wife  governed  by  domicile  of  husband  for  purposes  of  removal ;  dissent- 
ing opinion  in  Haddock  v.  Haddock,  201  U.  S.  612,  50  L.  Ed.  887,  26 
Sup.  Ct.  626,  majority  holding  if  wife  is  living  separate  from  husband, 
without  cause,  his  domicile  is  her  domicile,  and  he  may  obtain  divorce, 
although  in  fact  she  never  resided  there. 

Right  of  wife  to  acquire  separate  domicile  after  abandonment  of 
marriage  relation.    Note,  Ann.  Caa,  1912D,  399. 

VaKdity  of  divorce  decree  by  default  on  publication  or  service  out 
of  State.    Note,  19  L.  R.  A.  816. 

•     Validity   of  judgment    dissolving  marriage   by   court   of  country 
where  husband  is  domiciled.    Note,  5  E.  R.  G.  725. 

Divorce  to  be  valid,  either  where  granted  or  in  another  State,  must  be 
(unless  defendant  appears)  upon  such  notice  to  defendant  as  law  of  State 
where  suit  is  brought  requires. 

Approved  in  Grannis  v.  Ordean,  234  U.  S.  393,  58  L.  Ed.  1368,  34 
Sup.  Ct.  779,  holding  service  by  publication  on  "Albert  E.  Guilfuss," 
will  bind  real  defendant,  "Albert  E.  Geilfuss";  Atherton  v.  Atherton, 
181  U.  S.  164,  45  L.  Ed.  800,  21  Sup.  Ct.  647,  holding  mailing  of  letter 
to  nonresident  defendant  in  divorce  suit,  by  attorney  appointed  to  repre- 
sent her  pursuant  to  Kentucky  Code,  fully  advising  her  of  notice  of  suit, 
addressed  to  her  at  her  residence^  as  truly  stated  on  oath  in  petition, 
is  sufficient  effort  to  give  her  notice  of  suit  in  Kentucky,  which  has 
always  been  matrimonial  domicile;  Roman  v.  Morgan,  162  Ala.  140,  60 
South.  276,  holding  to  sustain  defendant  judgment  against  corporation, 
it  must  be  shown  summons  was  served  on  proper  officer;  Empire  Ranch 
&  Cattle  Co.  V.  Coldren,  61  Colo.  121,  117  Pac.  1008,  holding  where 
affidavit  for  substituted  service  did  not  recite  defendant's  postoffioe 
address,  service  made  under  same  was  invalid;  Morse  v.  United  States, 
29  App.  D.  C.  442,  holding  decree  pro  confesso  taken  before  expiration 
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of  time  for  answering  under  substituted  service  is  null  and  void;  Wal- 
lace V.  Wallace,  66  N.  J.  Eq.  363,  64  Atl.  434,  fact  that  plaintiff  came 
into  State  for  purpose  of  securing  divorce,  although  she  intended  to 
remain  there  permanently,  is  not  a  controlling  factor  in  the  action; 
Guaranty  Trust  Co.  v.  Green  Cove  R.  B.  Co.,  139  U.  S.  148,  35  L-  Ed. 
120,  11  Sup.  Ct.  616,  holding  requirement  of  publication  for  four 
months,  requires  calendar,  not  lunar  months;  Shrader  v.  Shrader,  36 
Fla.  612,  18  South.  676,  holding  statutes  authorizing  service  by  publica- 
tion, must  be  strictly  pursued  to  render  judgment  valid. 

Utader  Oolorado  territorial  laws  (1867),  regulating  service  of  sommons 
by  publication,  notice  by  publication  would  not  sustain  decree;  e.  g.,  divorce, 
where  sherilT  returned  sununons  on  day  of  date  thereof,  Instead  of  retaining 
it  until  return  day  for  purpose  of  making  ''usual  exertions  to  serve  it." 

Approved  in  Johnson  v.  Hunter,  147  Fed.  138,  77  C.  C.  A.  359,  under 
Laws  1893,  pp.  24,  119,  Laws  1896,  p.  88,  for  enforcement  of  payment 
of  levee  taxes,  an  affidavit  alleging  that  defendant  is  a  nonresident  of 
county,  is  absent  therefrom,  and  that  land  is  unoccupied,  is  prerequisite 
to  service  by  publication. 

Notice  and  retom,  appearing  of  record  in  proceedings,  control  general 
recital  in  decree,  that  due  service  has  been  made  on  defendant. 

Approved  in  Newman  v.  Growls,  60  Fed.  224,  8  C.  C.  A.  577,  and 
Lonkey  v.  Keycs  Silver  Min.  Co.,  21  Nev.  320,  17  L.  R.  A.  353,  31  Pac. 
60,  reaffirming  rule;  Butterfield  v.  Miller,  195  Fed.  203,  115  C.  C.  A. 
162,  holding  ancient  deed  given  by  administrator  can  only  be  sustained 
by  showing  he  was  duly  appointed  such. 

Distinguished  in  Robinson  v.  Fair,  128  U.  S.  87,  32  L.  Ed.  423,  9  Sup. 
Ct.  35,  holding  recitals  in  partition  decree  presumed  correct,  in  absence 
of  contrary  showing  in  record. 

Recital  in  judgment  or  decree  that  service  has  been  had  on  defend- 
ant as  supplying  failure  of  record  to  show  proper  service.  Note, 
Ann.  Gaa.  1913B,  30. 

Decree  of  divorce,  obtained  by  husband,  upon  insufficient  service  by  pub- 
lication, does  not  bar  action  by  wife,  after  husband's  death,  to  recover 
portion  of  his  estate  allowed  to  widow  by  local  statutes. 

Approved  in  Atherton  v.  Atherton,  181  U.  S.  164,  45  L.  Ed.  800,  21 
Sup.  Ct.  647,  holding  mailing  of  letter  to  nonresident  defendant  in 
divorce  suit,  by  attorney  appointed  to  represent  her  pursuant  to  Ken- 
tucky Code,  fully  advising  her  of  nature  of  suit,  addressed  to  her  at 
her  residence,  as  truly  stated  on  oath  in  petition,  is  sufficient  effort  to 
give  her  notice  of  suit  in  Kentucky,  which  has  always  been  matrimonial 
domicile;  Shrader  v.  Shrader,  36  Fla.  616,  18  South.  676,  holdinpj 
divorce  obtained  on  insufficient  service,  no  bar  to  action  for  mainte- 
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nance;  Yonng  v.  Amy,  171  U.  S.  185,  43  L.  Ed.  127,  18  Sup.  Ct.  805, 
aiguendo. 

Distinguished  in  Barrett  v.  Failing,  111  U.  S.  526,  28  L.  Ed.  506,  4 
Sup.  Ct.  599,  holding  valid  foreign  divorce  bars  right  to  third  of  other 
spouse's  property  in  Oregon. 

Domicile  of  wife  after  death  of  husband.    Note,  AnxL  Gas.  1918E, 
1196. 

Divorce  as  barring  dower.    Note,  Ann.  Gafl.  1914B,'665. 

Right  to  contest  validity  of  divorce  after  death  of  one  or  both 
parties.    Note,  67  L.  R.  A.  598. 

110  U.  8.  710--720,  28  I*.  Ed.  801,  4  Sup.  Ot.  226,  FBEEDMAITB  8AV.  Ik 
TRUST  GO.  V.  EABIiE. 

Ezecntlon  upon  Judgments  cannot,  at  common  law,  be  levied  upon  estates 
merely  equitable. 

Approved  in  Hudson  v.  Wood,  119  Fed.  776,  holding  in  creditor's 
suit  by  judgment  creditor  against  judgment  defendant  and  another, 
alleged  to  be  his  debtor  on  mere  money  demand,  question  of  latter's  in- 
debtedness, if  denied,  cannot  be  tried  in  Federal  court,  but  complainant 
may  by  joinder  of  such  defendant  obtain  discovery  as  to  his  indebted- 
ness ;  Droop  v.  Ridenour,  9  App.  D.  C.  108,  holding  where  action  at  law 
could  only  assert  lien  on  equity  of  Redemption  of  debtor,  same  need  not 
be  proceeded  with  to  judgment  in  order  to  support  creditor's  bill; 
Hutchinson  v.  Maxwell,  100  Va.  182,  93  Am.  St.  Rep.  954,  40  S.  E.  659, 
holding  creditor's  bill  filed  by  lien  creditor  on  behalf  of  himself  and 
others,  who  may  be  entitled  to  become  parties,  need  not  aver  that  com- 
plainant has  exhausted  remedy  at  law;  Brandies  v.  Cochrane,  112  U.  S. 
350,  28  L.  Ed.  763,  5  Sup.  Ct.  196,  holding  judgment  creditor  can  only 
acquire  lien  on  debtor's  interest  in  trust  property  through  equity  pro- 
ceedings; Kittel  V.  Augusta  etc.  R.  Co.,  65  Fed.  861,  arguendo. 

Altliou£th  in  District  of  Oolumbia,  under  Maryland  laws,  Judgments  are 
not  Hens  upon  lands  of  Judgment  debtor,  previously  conveyed  in  trust  to 
secure  debt,  Judgment  creditor  may  file  bill  in  equity  to  take  account  of 
secured  debt,  and  to  have  land  sold  subject  thereto,  and  proceeds  applied  to 
his  Judgment,  and  is  entitled  to  preference  In  proceeds  over  other  creditors. 

Approved  in  Davis  v.  Virginia  Ry.  &  Power  Co.,  229  Fed.  642,  holding 
bondholder  of  railroad  which  has  sold  its  property  to  another  is  entitled 
to  priority  as  to  money  obtained  on  foreclosure  of  mortgage;  Clinch- 
field  Fuel  Co.  V.  Titus,  226  Fed.  579,  holding  where  creditors  reduced 
claim  to  judgment  before  appointment  of  receiver,  they  were  entitled 
to  priority;  McLoughlin  v.  Knop,  214  Fed.  262,  holding  State  court 
acquired  jurisdiction  to  foreclose  mortgage  where  suit  was  filed  before 
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petition  in  bankruptcy;  Alder  Goldman  Com.  Co.  v.  Williams,  211  Fed. 
536,  holding  where  debtor's  claim  is  admitted  he  need  not  reduce  same 
to  judgment  before  bringing  creditors'  bill;  Federal  Ins.  Co.  v.  Detroit 
Fire  etc.  Ins.  Co.,  202  Fed.  656,  121  C.  C.  A.  58,  holding  where  eight  of 
sixteen  insurers  joined  in  libel  against  vessel  causing  injury,  all  could 
participate  in  recovery;  Cincinnati  Equipment  Co.  v.  Degnan,  184  Fed. 
843,  107  C.  C.  A.  158,  holding  creditor's  bill  which  allies  facts  showing 
insolvency  is  sufficient  to  sustain  appointment  of  receiver;  Knott  v. 
Evening  Post  Co.,  124  Fed.  357,  determining  priority  of  Federal  juris- 
diction over  State  in  proceedings  for  distribution  of  assets  of  corpora- 
tion when  receiver  had  been  appointed  at  instance  of  creditors ;  Hudsou 
V.  Wood,  119  Fed.  770,  holding  in  creditor's  suit  in  Federal  court  by 
judgment  creditor  against  judgment  defendant  and  another,  alleged  to 
be  his  debtor  on  mere  money  demand,  question  of  latter's  indebtedness, 
if  denied,  cannot  be  tried  in  Federal  court,  but  complainant  may  by 
joinder  of  such  defendant  obtain  discovery  as  to  his  indebtedness; 
Ohio  Nat.  Bank  v  Berlin,  26  App.  D.  C.  226,  holding  one  filing  bill  in 
equity  has  priority  over  grantee  of  unrecorded  deed;  May  v.  Bryan,  17 
App.  D.  C.  393,  holding  amendment  does  not  destroy  lien  acquired  by 
filing  of  original  bill;  Fulton  v.  Fletcher,  12  App.  D.  C.  21,  and  Bab- 
bington  v.  Washington  Brewery  Co.,  13  App.  D.  C.  531,  532,  both  hold- 
ing judgment  creditor  filing  bill  in  equity  is  entitled  to  lien  from  time 
of  filing  of  bill ,  Weightman  v.  Washington  Critic  Co.,  4  App.  D.  C.  143, 
holding  where  one  corporation  transfers  its  assets  to  new  corporation, ' 
creditor  furnishing  supplies  to  former  has  priority  over  bondholder  of 
latter;  Young  v.  Kelly,  3  App.  D.  C.  305,  holding  lien  acquired  by  filing 
of  bill  in  equity  is  not  destroyed  by  laches ;  First  Nat.  Bank  v.  Hirsch- 
kowitz,  46  Fla.  597,  35  South.  25,  filing  bill  by  creditor  against  married 
woman  for  purpose  of  subjecting  her  separate  property  to  pa3anent  of 
her  debts  and  appointment  of  receiver,  gives  such  creditor  priority  over 
other  creditors ,  Rioux  v  Cronin,  222  Mass.  138,  109  N.  E.  902,  holding? 
creditors  seeking  execution  on  certificate  of  stock  are  not  barred  of 
right  where  they  have  enjoined  its  transfer;  Maguire  v.  Spaulding,  194 
Mass.  604,  80  N.  E.  587,  holding  failure  of  lienors  to  prosecute  their 
liens  to  final  judgment,  would  not  affect  their  priority  over  attaching 
creditor;  George  v  St.  Louis  etc.  Ry.  Co.,  44  Fed.  119,  120,  holding 
holder  of  unliquidated  legal  demand  cannot  intervene  in  creditor's  bill; 
Ryttenberg  v  Keels,  39  S.  C.  213,  17  S.  E.  445,  holding  plaintiff  being 
only  creditor  to  obtain  nulla  bona  return  on  'execution,  is,  only  one  who 
may  maintain  like  action;  Picrstoff  v.  Jorges,  86  Wis.  138,  39  Am.  St. 
Rep.  887,  56  N.  W.  738,  holding  creditor's  action  maintainable  on  judg- 
ment in  bastardy. 
XII— 29 
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Distinguished  in  Gottschalk  Co.  v.  Live  Oak  Distillery  Co.,  7  App. 
D.  C.  173,  holding  one  filing  cross-bill  in  equity  against  interest  of 
executors  in  estate  may  acquire  priority  over  one  filing  original  bill; 
George  v.  St.  Louis  etc.  Ry.  Co.,  44  Fed.  123  (reversing,  on  rehearing, 
44  Fed.  121),  holding  all  intervening  judgment  creditors  entitled  to 
share  ratably;  Kittel  v.  Augusta  etc.  R.  Co.,  66  Fed.  861,  holding  return 
must  show  execution  unsatisfied  to  enable  judgment  creditor  to  bring 
bill  for  discovery  of  goods;  Jenks  v.  Horton,  114  Mich.  51,  72  N.  W. 
22,  holding  creditor,  without  judgment  or  personal  decree  against 
debtor,  cannot  maintain  action  to  subject  latter's  equitable  interest  to 
payment ;  Beith  v.  Porter,  119  Mifth.  372,  75  Ajn.  St.  R^.  406,  78  N.  W. 
338,  holding  contrary  rule  prevails  in  Michigan. 

Estates  and  interests  affected  by  judgment  liens.    Note,  93  Am. 
Dec.  349. 

Estates  and  interests  to  which  judgment  liens  attach.    Note,  117 
Am.  St.  Rep   781,  782. 

Conditions  precedent  to  equitable  remedies  of  creditors.    Note,  23 
L.  R.  A.  (N.  S.)  48. 

Miscellaneous.  Cited  in  Metcalf  v.  Barket,  187  U.  S.  172,  173,  47 
L.  Ed-  126,  23  Sup.  Ct.  70,  to  point  that  filing  of  creditor's  bill  is  begin- 
ning of  execution,  and  service  of  process  creates  lien  on  debtor's  equi- 
table assets ;  Kreyling  v.  O'Reilly,  97  Mo.  App.  389,  71  S.  W.  373,  hold- 
ing where  person  dies  seised  of  real  estate  encumbered  by  mortgage, 
and  mortgage  is  thereafter  forclosed,  surplus  is  regarded  as  realty  and 
goes  to  heirs  instead  of  to  representatives. 

110  U.  S.  720-729,  28  L.  Ed.  305,  4  Sup.  Ct.  274,  OUTLEB  ▼.  KOnN& 
Not  cited. 

UO  U.  8.  729-741,  28 1*.  Ed.  808,  4  Sup.  Ct.  106,  XTNITED  STATES  ▼.  BYDEB. 

Surety  paying  debt  for  whlcli  he  la  bound,  is  entitled  to  all  rights  and 
remedies  of  creditor  against  principal  for  whole  amount,  and  against  other 
sureties  for  their  proportional  parts. 

Approved  in  Leary  v.  United  States,  224  XT.  S.  574,  Ann.  Cas.  1913D, 
1029,  56  L.  Ed.  891,  32  Sup.  Ct.  599,  holding  where  surety  signed  bail 
bond  on  strength  of  security  in  hands  of  third  person,  he  could  enforce 
trust  as  to  said  securities. 

m 

Bail  in  criminal  case  cannot,  in  absence  of  express  contract  with  princi- 
pal, maintain  action  against  him  to  recover  amo.unt  forfeited  on  his 
recognizance. 
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Approved  in  Leary  v.  United  States,  184  Fed.  437,  107  G.  C.  A.  27^ 
and  United  States  v.  Greene,  163  Fed.  443,  both  holding  surety  on  bail' 
bond  could  not  intervene  in  suit  by  United  States  to  establish  trusty 
ex  maleficio  iii  property  alleged  to  have  been  purchased  with  embezzled 
funds;  State  v.  Sureties  of  Krohne,  4  Wyo.  356,  34  Pac.  6,  holding 
obligation  of  bail  primary,  and  not  dependent  oh  principal;  dissenting 
opinion  in  Carr  v.  Davis,  64  W.  Va.  529,  531^  533,  16  Aim.  Gas.  1031, 
20  L.  R.  A.  (N.  S.)  58,  63  S.  E.  328,  329,  331,  majority  holding,  bail 
holding  indemnity  bond  of  accused  may  maintain  bill  in  equity  to  seK 
aside  fraudulent  deed  of  latter. 

Distinguished  in  Belond  v.  Guy,  20  Wash.  161,  54  Pac.  995,  holding 
surety  on  bail  bond  in  Federal  court,  having  paid  whole  amount,  may 
sue  cosurety  for  proportion. 

Validity  of  contract  of  indemnity  from  principal  to  sureties  on  bail 
bond.    Note,  16  Ann.  Gas.  1036,  1037. 

Indemnity  to  bail  in  criminal  cases.    Note,  14  L.  R.  A.  78. 

Right  to  recover  bail  of  person  illegally  detained.    Note,  2  L.  R.  A. 
(N.  S.)  666. 

Bail  in  criminal  case  are  entitled  to  sobrogation  to  means  of  enforcing 
performance  of  obligation  wUch  recognizance  is  intended  to  secure,  but  not 
to  subrogation  of  peculiar  remedies  which  government  may  liave  for  collect- 
ing penalty. 

Approved  in  United  States  v.  Simmons,  47  Fed.  576,  14  L.  R.  A.  79, 
refusing  bond  on  appeal  from  conviction,  where  sureties  have  indemni- 
fied themselves  by  taking  bond  from  principal;  Littleton  v.  State,  49 
Ark.  419,  holding  fact  that  accused  was  illegally  in  custody  when  bond 
was  taken,  no  defense  in  action  against  sureties;  State  v  Sureties  of 
Erohne,  4  Wyo.  357,  34  Pac.  6,  holding  sureties  cannot  avail  themselves 
of  defense  that  information  .was  insufficient. 

Distinguished  in  Myers  v  Miller,  45  W.  Va.  616,  31  S.  E.  983,  holding 
sureties  on  sheriff's  bond  subrogated  to  rights  of  State. 

The  right  to  subrogation.    Note,  99  Am.  St.  Rep.  487,  497,  498. 

Bev.  Stats.,  §  3468,  providing  that  sureties  on  bonds  to  .United  States, 
who  have  been  forced  to  pay  obligations  thereof,  shall  be  subrogated  to 
rights  of  United  States  as  to  recovery  from  principal,  does  not  apply  to  bail 
in  criminal  cases,  or  authorise  same  to  sue  in  name  of  United  States.    " 

Approved  in  Carr  v.  Sutton,  70  W.  Va.  420,  74'  S:  E.  240,  holding 
where  bail  allows  his  principal  to  escape,  he  cannot  recover  on  in- 
demnity bond  given  him. 

Distinguished  in  Jackson  v.  Davis,  4  Mackey  (D.  C),  202,  holding 
where  one  of  two  sureties  pays  bail  bond  he  is  entitled  to  priority  of 
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United  States  over  creditors  of  estate  of  cosurety;  Carr  .v.  Davis,  64 
W.  Va.  524,  16  Ann.  Oas.  1081,  20  L.  R.  A.  (N.  S.)  68,  63  S.  E.  327, 
holding  bail  holding  indemnity  bond  of  accused,  may  file  bill  in  equity 
to  set  aside  fraudulent  deed  of  latter. 

It  will  not  be  inferred  that  legislature,  in  revising  and  consolidating 
lawB,  intended  to  change  their  policy,  unless  such  intention  be  dearly  ez- 
Iiressed. 

AppjToved  in  Anderson  v.  Pacific  Coast  Steamship  Co.,  225  U.  S.  199, 
56  L.  Ed.  1063,  32  Sup.  Ct.  626,  holding  State  of  California  could  exact 
pilotage  fees  from  coastwise  sea-going  steam  vessels;  Holmgren  v. 
United  States,  217  U.  S.  520,  19  Ann.  Obb.  778,  64  L.  Ed.  866,  30  Sup. 
Ct.  588,  holding  false  swearing  in  naturalization  proceeding  in  State 
court  may  be  punished  under  U.  S.  Rev.  Stats.,  §  5395 ;  United  Shoe 
Machinery  Co.  v.  Duplessis  Independent  Shoe  Machinery  Co.,  133  Fed. 
933,  Act  March  3,  1897,  c.  395,  29  Stat.  695,  providing  that  suits  for 
infringements  of  patents  should  be  brought  in  district  in  which  defend- 
ant is  inhabitant,  applies  only  to  defendants  who  are  inhabitants  of 
some  district  and  not  to  aliens;  Schmidt  v.  United  States,  133  Fed.  260, 
66  C.  C.  A.  389,  Act,  March  3,  1903,  c.  1012,  §  39,  32  Stat.  1222,  provid 
ing  for  punishment  of  perjury  in  naturalization  proceedings,  did  not 
lessen  jurisdiction  under  §  5395,  U.  S.  Comp.  Stats.  1901,  p.  3654;  Hand 
V.  Cook,  29  Nev.  534,  92  Pac.  6,  holding  government  mineral  surveyor, 
appointed  by  Secretary  of  Interior,  is  not  public  officer  as  would  pre- 
vent him  from  purchasing  public  lands;  Logan  v.  United  States,  144 
U.  S.  302,  36  L.  Ed.  443,  12  Sup.  Ct.  629,  Rice  v.  Sharpleigh  Hardware 
Co.,  85  Fed.  568,  United  States  v.  Stocking,  87  Fed.  860,  and  Trustees 
of  Kentucky  Female  Orphan  School  v.  Louisville,  100  Ky.  491,  36  S.  W. 
926,  all  holding  intention  of  Constitution  makers  to  change  settled 
policy  of  State  with  regard  to. exemption  of  charitable  institutions,  will 
not  be  presumed;  dissenting  opinion  in  The  Queen,  186  Fed.  736,  108 
C.  C.  A.  595,  majority  holding  State  of  California  cannot  exact  pilotage 
charges  from  steamship  plying  between  San  Francisco  and  Puget 
Sound. 

110  U.  8.  741-742,  28  I*.  Ed.  313,  4  Sup.  Ct.  195,  LEOaETT  v.  ALLEN. 

Supreme  Oourt  has  no  Jurisdiction  to  review  Judgment  of  Circuit  Court* 
In  poiceeding  upon  appeal  from  order  of  District  Court  rejecting  claim  of 
supposed  creditor  against  estate  of  bankrupt. 

Approved  in  Holden  v.  Stratton,  191  U.  S.  118,  48  L.  Ed.  118,  24 
Sup.  Ct.  45,  holding  Supreme  Court  has  no  appellate  jurisdiction  over 
decrees  of  Circuit  Court  of  Appeals,  reversing  proceedings  of  inferior 
courts  of  bankruptcy,  under  Bankruptcy  Act,  §  24b ;  Kyle  v.  Hammond, 
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192  Fed.  660,  113  C.  C.  A.  31,  holding  where  Circuit  Court  refuses  to 
review  decision  in  bankruptcy,  petitioner's  right  is  by  mandamus. 

Proceeding  to  prove  debt  is  part  of  suit  in  bankruptcy,  not  independent 
suit  in  law  or  equity. 

Approved  in  Mar3rman  v.  Dreyfus  Co.,  117  Ark.  21,  174  S.  W.  561, 
holding  allowance  of  claim  against  bankrupt  is  not  judgment  so  as 
to  come  within  statute  limiting  actions  on  judgments  to  ten  years. 

110  XL  a  742-743,  28  L.  Ed.  312,  4  Sup.  Ot.  194,  PABOHEB  ▼.  CUDDY. 

Supreme  Oourt  will  not  enjoin  proceedings  for  damages  from  collision, 
begun  in  State  court,  before  filing  of  libei  in  District  Oourt,  to  obtain 
benefit  of  limited  liability  act,  pending  appeal  from  Olrcuit  Court,  where 
decisions  of  both  District  and  Circuit  Courts  was  that  vessel  was  not  of  class 
covered  by  act,  and  only  cause  shown  is  expense  conseauent  upon  triala 
in  State  court,  pending  appeal. 

Distinguished  in  Texas  etc.  Ry.  Co.  v.  Kuteman,  64  Fed.  661,  4 
C.  C.  A.  603,  holding  injunction  lies  to  restrain  multiplicity  of  suits  in 
State  courts,  not  yet  begun. 

Limitation   of  vessel  owner's   liability.    Note^  Aim.   Oaa.   1013D, 
1282. 


I      .Nil  •         • 


NOTES 

ONTHB 


UNITED  STATES  REPORTS, 


111  UNITED  STATES. 


Ill  n.  8.  1-17,  28  I*.  Ed.  831,  4  Sup.  Ot.  265,  OTOE  GOUKTY  ▼.  BAIJ>WIK. 

Where  case  wm  tried  by  drcnit  Court  without  Jury,  in  absence  of  ex- 
ceptions and  of  special  eii«Hng«i  only  qnestions  embraced  in  certificate  of 
division  are  reviewable. 

Approved  in  Martinton  v;  Fairbanks,  112  U.  S.  673,  28  L.  Ed.  864, 
5  Sup.  Ct.  322,  holding  mere  exception  to  general  finding,  presents  no 
question  for  review. 

State  legislature,  unless  restrained  by  its  Oonstitntion,  can  authorise 
municipality  to  issue  bonds  to  aid  railroads,  and  to.  levy  tax  to  pay  them, 
with  or  without  popular  vote,  and  can  cure  irregularities,  by  retrospective 
act. 

Approved  in  De  Ferranti  v.  Lyndmark,  30  App.  D.  C.  427,  applica- 
tion for  patent  gives  no  vested  right  which  may  not  be  impaired  by  sub- 
sequent legislation;  Potter  v.  Lainhart,  44  Fla.  668,  33  South.  258,  up< 
holding  Acts  1901,  c.  4912,  validating  county  bonds  issued  for  public 
improvements;  Shearer  v.  Bay  County  Supervisors,  128  Mich.  558,  87 
N.  W.  791,  holding  vote  of  electors  in  bond  issue  being  invalid  at  time 
it  was  taken  cannot,  by  a  subsequent  act  of  the  legislature  alone,  be 
validated ;  Austin  v.  McCall,  96  Tex.  575,  68  S.  W.  793,  holding  contract 
providing  two  per  cent  sinking  fund,  conflicts  with  constitutional  re- 
quirement; Grenada  Co.  Suprs.  ▼.  Brogden,  112  U.  S.  267,  28  L.  Ed. 
706,  5  Sup.  Ct.  128,  holding  bonds  valid  after  ratifying  statute;  Ander- 
son V.  Santa  Anna,  116  U.  S.  364,  29  L.  Ed.  636,  6  Sup.  Ct.  417,  holding 
railroad-aid  bonds  valid ;  Utter  v.  Franklin,  172  XT.  S.  424,  43  L.  Ed. 
498,  19  Sup.  Ct.  186,  holding  bonds  issued  by  territory  validated  by  act 
of  Congress;  Deyo  v.  Otoe  Co.,  37  Fed.  248,  holding  bonds,  void  when 
issued,  validated  by  later  act. 

(455) 
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Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  666,  680^ 

Validity  and  effect  of  statute  legalizing  defective  election.    Note, 
Ann.  Gas.  1914B,  461. 

Public  purposes  for  which  money  may  be  appropriated  or  raised  by 
taxation.    Note,  14  L.  R.  A.  479. 

Statutes  legalizing  invalid  municipal  contracts.    Note,  27  L.  R.  A. 
696. 

Ratification    by    public    corporation    of    invalid    contract.    Note, 
L.  R.  A.  1915A,  1033. 

Statute  having  bnt  one  general  object,  and  tliat  expressed  in  title,  satis- 
fies constitntional  regnlrement  of  only  one  subject  in  a  law. 

Approved  in  Blair  v.  Chicago,  201  U.  S.  452,  50  L.  Ed.  823,  26  Sup. 
Ct.  427,  upholding  Illinois  Acts  1859,  1861,  1865,  relating  to  street  rail- 
w^ays  in  Chicago;  Wind  River  Lumber  Co.  v.  Frankfort  Marine  etc. 
fns.  Co.,  196  Fed.  344,  116  C.  C.  A.  160,  "act  to  regulate  employment 
of  child  labor  and  for  attendance  of  children  at  school,  and  to  appoint 
board  to  carry  out  provisions''  held  not  void  as  relating  to  more  than 
one  subject;  Monaghan  v.  Lewis,  5  Penne.  (Del.)  222,  19  Ann.  Oas.- 
1048,  59  Atl.  949,  upholding  act  of  1898,  classifying  realty  for  munici- 
pal taxation  and  exempting  certain  lands  from  taxation  by  city  of 
Wilmington;  Mahomet  v.  Quakenbush,  117  U.  S.  514,  29  L.  Ed.  984, 
6  Sup.  Ct.  860,  holding  statute  authorizing  bond  issue,  and  legalizing 
previous  elections,  valid;  Carter  County  v.  Sinton,  120  U.  S.  523,  80 
L.  Ed.  702,  7  Sup.  Ct.  653,  holding  statute  regulating  bond  issue,  valid; 
Baltimore  etc.  R.  Co.  v.  Jefferson,  29  Fed.  307,  holding  statute  authoriz- 
ing railroad  extension,  and  county  bond  issue,  valid;  Illinois  v.  Illinois 
Cent.  R.  Co.,  33  Fed.  766,  construing  railroad  grant;  Hotchkiss  v. 
Marion,  12  Mont.  226,  29  Pac.  824,  holding  statute  authorizing  bond 
issue  valid. 

Su£ficiency  of  the  title  to  a  statute.    Note,  64  Am.  St.  Rep.  106. 

Construction  of  constitutional  provisions  relative  to  titles  of  stat- 
utes.   Note,  1  Ann.  Gas.  684. 

Ill  U.  8.  17-22,  28  I«.  Ed.  337,  4  Sup.  Ot  286,  LAMMOK  ▼.  FEUSIEBw 

Sureties  on  mardial's  bond  are  liable,  where,  under  writ  of  attactament 
against  one  person,  he  takes  property  belonging  to  another,  it  being  an  official 
act. 

Approved  in  Chandler  v.  Rutherford,  101  Fed.  777,  43  C.  C.  A.  218, 
holding  to  constitute  color  of  title  rendering  officers'  sureties  liable  for 
wrongful  acts,  something  else  need  be  shown  besides  that  of  doing  what 
officer  claimed  in  official  capacity;  Gray  v.  Noonan,  6  Ariz.  39,  63  Pac. 
7,  unsatisfied  judgment  against  sheriff  for  wrongful  taking  of  property 
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under  writ  does  not  bar  action  against  sheriff  and  sureties ;  Felonicher  v. 
Stingley,  142  Cal.  632,  76  Pac.  505,  holding  insufficient  complaint  al- 
leging that  constable,  acting  in  official  capacity,  without  authority  of 
law,  and  without  right,  maliciously  and  knowingly  made  assault  and 
trespass  on  plaintiff,  compelling  her  to  submit  to  examination  of  person 
and  taking  from  her  certain  property;  Homan  v.  Wayer,  9  Cal.  App. 
129,  98  Pac.  83,  sureties  on  bond  of  notary  are  liable  for  loss  caused  by 
his  taking  acknowledgment  without  prescribed  statutory  identification 
of  party;  Robertson  v.  Smith,  16  Ga.  App.  770,  85  S.  E.  992,  sureties  on 
sheriff's  bond  are  liable  for  homicide  committed  by  intoxicated  deputy, 
negligently  sent  out,  while  investigating  crime ;  Chandler  v.  Rutherford, 
2  Ind.  Ter.  394,  51  S.  W.  986,  United  States  marshal  is  not  liable  on  his 
bond  for  homicide  committed  against  innocent  person  by  deputies,  in 
pursuing  thief  without  knowledge  of  marshal ;  Jones  v.  Van  Bever,  164 
Ky.  92,  L.  R.  A.  1915E,  172,  174  S.  W.  799,  sheriff  is  not  liable  for  false 
arrest  made  by  deputies  not  under  color  of  office;  Johnson  v.  Williams, 
111  Ky.  294,  63  S.  W.  760,  holding  sheriff  liable  on  his  bond  for  his 
deputy's  killing  another  whom  he  erroneously  supposed  to  be  defendant 
in  warrant  of  arrest ;  Hall  v.  Tiemey,  89  Minn.  411,  95  N.  W.  220,  hold- 
ing official  bond  indemnifies  against  misusing  official  position,  and  doing 
under  color  of  office  act  appearing  as  regular  official  act,  and  must  be 
made  good  by  signer  of  bond ;  State  v.  Dierker,  101  Mo.  App.  645, 74  S.  W. 
155,  holding  acts  of  sheriff  done  under  color  of  office,  involving  abuse  as 
distinguished  from  usurpation  of  authority,  render  his  bondsmen  liable; 
Conway  v.  Carter,  11  N.  M.  433,  68  Pac.  944,  upholding  recovery  by 
beneRciary  under  insurance  policy  against  sureties  of  deceased  adminis- 
trator who  had  collected  policy;  Lee  v.  Charmley,  20  N.  D.  575,  576,  8S 
L.  R.  A.  (N.  S.)  275,  129  N.  W.  449,  450,  sureties  on  bond  of  deputy 
sheriff  are  liable  where  officer  arrests  one  not  formally  charged  with 
crime,  on  false  claim  of  having  a  warrant ;  Drolesbaugh  v.  Hill,  64  Ohio 
St.  264,  60  N.  E.  203,  holding  officer's  sureties  on  bond  are  liable  if 
arrest,  with  or  without  warrant,  was  made  with  more  force  and  violence 
than  necessary;  dissenting  opinion  in  Robertson  v.  Smith,  16  Ga.  App. 
765,  85"S.  E.  990,  majority  holding  sureties  on  sheriff's  bond  not  liable 
for  homicide  committed  by  deputy  sheriff  while  investigating  crime; 
Covell  V.  Heyman,  111  U.  S.  184,  28  L.  Ed.  393,  4  Sup.  Ct.  359,  refusing 
recovery  of  goods  by  replevin;  West  v.  Cabell,  153  U.  S.  85,  88  L.  Ed. 
644,  14  Sup.  Ct.  753,  holding  marshal  liable  for  arrest  of  person,  other 
than  one  named  in  warrant;  Bernard  v.  Rowe,  41  Fed.  31,  holding 
sheriff  liable  for  delivering  attached  property  to  wrong  person;  Wise 
V.  Jefferis,  51  Fed.  644,  2  C.  C.  A.  432,  holding  sheriff  liable  for  wrong- 
ful attachment  of  goods;  Meads  v.  United  States,  81  Fed.  690,  2 
C.  C.  A.  229,  holding  receiver  in  land  district  liable  for  money  prema- 
turely  received;   Nat.   Bank,   etc.   v.   Rutledge,   84  Fed.   409,  holding 
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county  auditor's  sureties  liable  for  fraudulent  bond  issue;  Norwalk  t. 
Ireland,  68  Conn.  7,  35  Atl.  806,  applying  rule  to  constable's  sureties; 
Jefferson  v.  Hartley,  81  Ga.  719,  9  S.  E.  175,  holding  sheriff's  sureties 
liable  for  removal  of  person  not  mentioned  in  writ  of  possession;  State 
V.  Fowler,  88  Md.  604,  71  Am.  St.  Rep.  455,  42  L.  R.  A.  850,  42  Atl. 
202,  holding  sheriff's  sureties  liable  for  oppressive  levy  of  execution; 
Bi^op  V.  McGillis,  80  Wis.  581,  27  Am.  St.  Rep.  66,  50  N.  W.  780, 
Walter  v.  Jacobson,  7  N.  D.  43,  66  Am.  St.  Rep.  640,  73  N.  W.  69,  and 
Norris  v./  Mersereau,  74  Mich.  689,  691,  42  N.  W.  154,  all  applying  rule 
to  sheriff's  sureties;  Mace  v.  Gaddis,  3  Wash.  Ter.  128,  13  Pac.  546,  and 
Hursey  v.  Marty,  61  Minn.  432,  63  N.  W.  1090,  both  holding  sheriff's 
sureties  liable  for  attachment  of  exempt  property;  Brown  v.  Weaver, 
76  Miss.  21,  71  Am.  St.  Rep.  518,  42  L.  R.  A.  427,  23  South  391,  holding 
sheriff's  sureties  liable  for  shooting  of  misdemeanant  attempting  to 
escape;  Wilson  v.  Sullivan,  17  Utah,  347,  53  Pac.  995,  holding  sheriff 
liable  for  wrongful  attachment  of  property  in  hands  of  assignee; 
Lamar  v.  McCulloch,  115  U.  S.  187,  29  L.  Ed.  366,  6  Sup.  Ct.  U,  ai^- 
endo. 

Distinguished  in  People  v.  Pacific  Surety  Co.,  50  Colo.  281,  Ann.  Gas. 
19120,  577.  109  Pac.  964,  holding  sureties  on  bond  of  constable  not 
liable  for  personal  acts  not  done  under  color  of  ofi&ce;  Mayor  etc.  of 
Jersey  City  v.  Schoppe,  82  N.  J.  L.  700,  39  L.  R.  A.  (N.  S.)  577,  82 
Atl.  914,  constable  receiving  money  from  defendant  in  attachment  and 
paying  it  over  to  plaintiff  commits  tort,  and  is  personally  liable  where 
defendant  recovers  judgment  in  action;  Robertson  v.  Smith,  16  Ga. 
App.  762,  85  S.  E.  989,  sureties  on  sheriff's  bond  held  not  liable  for 
homicide  committed  by  sheriff  while  investigating  crime;  Dysart  v. 
Lurty,  3  Okl.  606,  41  Pac.  725,  sureties  on  marshal's  bond  not  liable  for 
acts  of  deputy  seizing  goods  without  process  or  knowledge  of  principal ; 
Best  V.  Johnson,  78  Cal.  218,  12  Am.  St.  Rep.  42,  20  Pac.  416,  holding 
sureties  of  assignee  in  insolvency,  and  sheriff,  not  liable  for  seizure  of 
property  of  another  than  debtor,  not  taken  under  process;  Allison  v. 
People,  6  Colo.  App.  84,  39  Pac.  904,  holding  constable's  sureties  not 
liable  for  arrest  under  void  process;  Hawkins  v.  Thomas,  3  Ind.  App. 
404,  29  N.  E.  158,  holding  marshal's  sureties  not  liable  for  wrongful 
arrest  by  special  deputy ;  Dysart  v.  Lnrty,  3  Okl.  606,  41  Pac.  725,  hold- 
ing sureties  not  liable  for  seizure  of  liquors  by  deputy,  without  process ; 
McLendon  v.  State,  92  Tenn.  529,  21  L.  R.  A.  742,  22  ^.  W.  202,  hold- 
ing sheriff's  sureties  not  liable  for  arrest  under  process,  void  on  its 
face;  dissenting  opinion  in  Jones  v.  Van  Bcver,  164  Ky.  100,  106, 
L.  R.  A.  1915E,  172,  174  S.  W.  802,  803,  majority  holding  sheriff  not 
liable  for  false  arrest  made  by  deputies  not  under  color  of  office. 

Acts  for  which  sureties  on  official  bonds  are  liable.    Note,  91  Am. 
St.  Rep.  539,  540. 
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TxespasB  lies  against  manOial  wrongfully  taking  property  of  a  person, 
other  tlian  the  defendant  named  in  the  court. 

Approved  in  State  v.  Hope,  88  Mo.  635,  holding  sheriff  liable. 

Property  taken  under  writ  of  attachment,  is  in  custody  of  court,  and 
cannot  he  recovered  hy  replevin,  if  wrongfully  taken. 

Approved  in  Hull  v.  Burr,  234  U.  S.  721,  58  L.  Ed.  1562,  34  Sup.  Ct. 
892,  quaere,  whether  suit  to  retain  trustees  in  bankruptcy  from  prose-, 
cuting  equity  suit  against  complainants  in  State  on  ground  that  bank- 
ruptcy proceedings  were  fraudulent,  was  within  jurisdiction  of  court 
as  ancillary  to  bankruptcy;  Phelps  v.  Mutual  etc.  Life  Assn.,  112  Fed. 
467,  61  L.  R.  A.  717,  50  C.  C.  A.  339,  holding  jurisdiction  court  of  rec- 
ord acquired  by  service  of  process  not  exhausted  by  judgment,  but  con- 
tinues till  same  is  satisfied'  and  includes  process  to  enforce  san^e;  Low- 
enthal  &  Meyers  v.  Baca,  10  N.  M.  361,  62  Pac.  983,  holding  judgment 
in  replevin  for  defendants  rendered  on  merits  bars  plaintiff's  recover- 
ing in  subsequent  action  of  trespass  between  same  parties  for  saipe 
goods;  Covell  v.  Heyman,  111  U.  S.  181,  28  L.  Ed.  392,  4  Sup.  Ct.  358, 
applying  rule;  Gumbel  v.  Pitkin,  124  U.  S.  145,  31  L.  Ed.  378,  8  Sup. 
Ct.  384,  distributing  proceeds  of  property  sold  under  attachment; 
Clarke  v.  Shaw,  24  Blatchf.  98,  28  Fed.  356,  holding  money  collected 
by  United  States  marshal  under  execution,  not  attachable;  The  I}.  Ij. 
Cain,  45  Fed.  369,  holding  tug  attached  in  State  court  cannot  be  taken 
by  Uqited  States  marshal;  Ahlhauser  v.  Butler,  50  Fed.  708,  holding 
Federal  court  has  jurisdiction  of  garnishment  removed  from  Static 
court;  Norwalk  v.  Ireland,  68  Conn.  8,  35  Atl.  806,  holding  right  of  re- 
plevin under  statute,  no  bar  to  liability,  of  attaching  officer's  sureties ; 
dissenting  opinions  in  Porter  v.  Davidson,  62  Fed.  628,  holding  prop- 
erty attached  by  sheriff,  not  recoverable  in  Federal  court,  but  only 
damages;  Denny  v.  Bennett,  128  U.  S.  502,  32  L.  Ed.  496,  9  Sup.  Ct. 
139,  majority  awarding  recovery  to  creditor  for  share  of  attached 
property. 

Distinguished  in  Hill  v.  Corcoran,  15  Colo.  274,  25  Pao.  172,  holding 
such  property  may  be  replevied  by  consent  of  court. 

Ill  U.  8.  22-31,  28  I*.  Ed.  341,  4  Sap.  Ct.  244,  SWIFT  U  OOtFBTNET  ft 
BUCHEB  OO.  ▼.  UNITED  STATES. 

Payment  of  tax  to  official,  under  pressure,  when  parties  are  not  on  equal- 
ity, is  not  voluntary. 

Approved  in  Gaar,  Scott  &  Co.  v.  Shannon,  233  U.  S.  471,  56  L.  Ed. 
512,  32  Sup.  Ct.  236,  where  statute  contains  self-operating  provisions 
as  provided  for  forfeiting  rights  to  do  business  for  nonpayment,  pay- 
ment is  compulsory;  Newburyport  Water  Co.  v.  Newburyport,  103  Fed. 
595,  596,  holding  legislative  franchise  to  corporation   to  supply,  city 
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water  not  being  exclusive,  subsequent  city  grant  to  build  competing 
waterworks  is  valid;  Hartford  Fire  Ins.  Co.  v.  Jordan,  168  CaL  283, 
142  Pac.  843,  license  tax  paid  by  insurance  company  to  avoid  forfeiture 
held  recoverable ;  Lewis  v.  San  Francisco,  2  CaL  App.  116,  82  Pac.  1107, 
where  county  clerk  refused  to  file  inventory  unless  illegal  fees  paid, 
payment  of  fees  under  protest  was  involuntary;  Hill  v.  District  of 
Columbia,  7  Mackey  (D.  C),  488,  allowing  recovery  of  license  fees  on 
business,  paid  to  avoid  onerous  penalty;  Yates  v.  Royal  Ins.  Co.,  200 
lU.  214,  65  N.  E.  730,  holding  only  objection  being  that  such  premium 
tax  should  not  be  assessed,  same  paid  without  protest,  subsequent  in- 
validity of  statute  did  not  permit  recovering  taxes;  Manning  v.  Poling, 
114  Iowa,  24,  83  N.  W.  896,  holding  where  one  could  have  protected  his 
possession  by  restraining  order  from  Supreme  Court  and  did  not,  pay- 
ment redemption  money  was  voluntary  and  unrecoverable ;  New  Orleans 
etc.  Ry.  Co.  v.  Louisiana  Const,  etc.  Co.,  109  La.  22,  94  Am.  St.  Rep. 
395,  33  South.  55,  holding  where  debtor  has  other  means  of  immediate 
relief  than  by  making  payment,  he  is  not  coerced,  and  simple  protest  is 
but  voluntary  payment;  American  Brewing  Co.  v.  St.  Louis,  187  Mo. 
377,  86  S.  W.  132,  upholding  recovery  of  excess  rate  paid  for  water 
where  ordinance  required  procurement  of  six  months'  license  and  pay- 
ment for  water  in  advance ;  E.  D.  Clough  &  Co.  v.  Boston  etc.  R.  R.  Co., 
77  N.  H.  252,  Ann.  Ga£.  1915B,  1195,  90  Atl.  877,  payments  without  pro- 
test to  common  carrier  in  excess  of  lawful  charge  may  be  recovered; 
Virginia-Carolina  Peanut  Co.  v.  Atlantic  Coast  Line  R.  Co.,  166  N.  C. 
74,  82  S.  E.  5,  excess  freight  exacted  by  carrier  as  condition  to  delivery 
may  be  recovered;  Chicago  etc.  Ry.  Co.  v.  Bowman  County,  31  N.  D. 
158,  153  N.  W.  988,  payment  o'f  taxes  partly  illegal  to  avoid  penalty  is 
under  compulsion  as  to  illegal  portion;  Diocese  of  Fargo  v.  Cass 
County,  28  N.  D.  214,  216,  148  N.  W.  543,  fees  unlawfully  exacted  for 
filings  in  probate  may  be  recovered;  Atlas  Powder  Co.  v.  Goodloe,  131, 
Tenn.  501,  175  S.  W.  550,  payment  of  privilege  tax  by  foreign  corpora- 
tion under  patent  to  avoid  forfeiture  is  not  voluntary;  State  v.  Mur- 
phy, 128  Wis.  212,  107  N,  W.  474,  determining  question  of  immunity 
from  prosecution  of  witness  before  grand  jury;  Robertson  v.  Frank 
Bros.  Co.,  132  U.  S.  21,  S3  L.  Ed.  288,  10  Sup.  Ct.  6,  allowing  recovery 
of  duties  illegally  exacted;  Arkansas  Bldg.  Assn.  v.  Madden,  175  U.  S. 
273,  44  L.  Ed.  160,  20  Sup.  Ct.  119,  holding  illegal  taxes  recoverable; 
Iselin  V.  Hedden,  28  Fed.  417,  holding  illegal  fee  for  customs  ap- 
praisement, recoverable;  Newburjrport  Water  Co.  v.  Newburyx)ort,  85 
Fed.  727,  holding  election  to  sell  waterworks  under  threat  of  competi- 
tion, not  voluntary;  Scottish  Union  etc.  Ins.  Co.  v.  Herriott,  109  Iowa, 
606,  77  Am.  St.  Rep.  548,  80  N.  W.  667,  holding  payment  of  taxes  by 
insurance  company,  under  penalty  of  discontinuing  business,  not  vol- 
untary; Pingroe  v.  Mutual  Gas  Co.,  107  Mich.  160,  65  N.  W.  8,  holding 
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gas  charges,  paid  in  ignorance  of  their  exccssiveness,  recoverable; 
Douglas  V.  Kansas  City,  147  Mo.  439,  48  S.  W.  854,  holding  license  tax 
paid  under  threat  of  arrest,  not  voluntary ;  Peters  v.  Marietta  etc.  B.  11. 
Co.,  42  Ohio  St.  286,  51  Am*.  Bep.  816,  and  West  Virginia  Transporta- 
tion Co.  V.  Sweetzer,  25  W.  Va.  451,  both  awarding  recovery  of  illegal 
freight  rates  from  railroad. 

Distinguished  in  United  States  v.  Edmonston,  181  U.*S.  505,  45  L.  Ed. 
975,  21  Sup.  Ct.  720,  724,  holding  voluntary  payment  by  purchaser's 
mistake  overpaying  for  public  land  gives  purchaser  no  lawful  claim 
against  Federal  government  for  repayment;  United  States  v.  Wilson, 
168  U.  S.  277,  42  L.  Ed.  466,  18  Sup.  Ct.  87,  holding  overpayment  of 
fees  by  consul,  voluntary,  and  not  recoverable  from  government; 
Bitchie  v.  Carter,  89  Mo.  App.  294,  holding  appellants  paying  judg- 
ment, no  seizure  of  goods  made,  nor  threat  of  seizure,  pa3rnient  was 
voluntary. 

Becovery  of  payment  of  excessive  freight  charges.  Note,  51  Am. 
Bep.  826. 

Becovery  of  voluntary  payments.    Notes,  94  Am.  St.  Bep.  415. 

Payment  of  tax  to  avoid  imposition  of  penalty  (including  for- 
feiture of  right  to  do  business)  as  involuntary  payment.  Note, 
Ann.  Gas.  1913G,  1052. 

Befund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Aim.  Gas.  1916A,  314. 

Payment  to  prevent  apprehended  injury  to  business  as  payment 
under  duress.    Note,  2  Ann.  Gas.  826. 

Wbere  revenue  commissioner  regularly  enforced  mle  of  paying  commiB- 
siona  in  stamps,  instead  of  money,  as  prescribed  by  statute,  purchaser  of 
stamps  can  recover  without  formal  protest. 

Approved  in  Johnson  v.  Herold,  161  Fed.  600,  formal  protest  is  not 
required  on  purchase  of  revenue  stamps  when  there  was  constant  dis- 
pute as  to  whether  certain  articles  were  subject  to  tax;  Bobertson  v. 
Frank  Bros.  Co.,  132  U.  S.  23,  33  L.  Ed.  238,  10  Sup.  Ct.  37,  allowing 
recovery  of  duties  illegally  exacted. 

Distinguished  in  Gulbenkian  v.  United  States,  186  Fed.  135,  108 
C.  C.  A.  245,  importer  paying  increased  duties  owing  to  raising  valua- 
tion, without  taking  proper  steps  to  correct  errors  cannot  recover  ex- 
cess paid. 

Ill  U.  S.  81-38,  28  I*.  Ed.  338,  4  Sup.  Ct.  260,  WAI.SH  v.  ICAYBB. 

Former  statute  of  limitations  is  applicable  in  action  on  promissory  note. 
Approved  in  Michigan  Ins.  Bank  v.  Eldred,  130  U.  S.  696,  32  L.  Ed. 
1081,  9  Sup.  Ct.  691,  applying  rule  in  action  on  judgment;  Munos  v. 
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Southern  Pac.  Co.,  51  Fed.  190,  2  C.  C.  A.  163,  applying  mle  in  action 
for  wrongful  death  in  another  State;  Dexter  v.  Edmands,  89  Fed.  473, 
applying  rule  to  suit  on  stockholder's  liability;  Underwood  y.  Patrick, 
94  Fed.  471,  36  C.  C.-A.  330,  applying  rule. 

Letter  signed  in  Arm  name  is  sufficient  to  remove  bar  of  statute,  on  note 
signed  hy  individual  partners,  which  is  a  Arm  obligation. 

Approved  in  Strong  v.  Andros,  34  App.  D.  C.  282,  statement  by 
debtor  as  to  intentions  to  pay  debt  held  to  remove  bar;  Hebinger  v. 
Ross,  175  Mich.  247,  141  N.  W.  631,  letter  from  buyer  with  check  in 
full  settlement  of  enclosed  statement  of  account  considered  and  held 
not  to  toll  statute ;  Rumsey  v.  Settle's  Estate,  120  Mich.  377,  79  N.  W, 
580,  holding  letter  to  creditor  by  debtor  acknowledging  debt  on  notes 
not  outlawed  and  promising  to  pay  every  cent  thereon  prevents  statute 
of  limitation  running;  Acers  v.  Acers,  22  Tex.  Crv.  587,  56  S»  W.  198, 
holding  debtor's  letter  regretting  carelessness  in  not  paying  note-  but 
stating  Ijp  would  pay  soon  as  possible  was  sufficient  acknowledgment  of 
debt  and  promise  to  pay,  to  bar  limitations;  Custy  v.  Donlan,  159  Mass. 
248,  38  Am.  St.  Bep.  422,  34  N.  E.  361,  holding  receipt  given  for  amounts 
previously  loaned  sufficient  to  remove  bar;  Kuhn  v.  Mount,  13  Utah,  116, 
44  Pac.  1039,  holding  acknowledgment  of  debt  in  letter  sufficient;  Rowe 
v.  Marchant,  86  Va.  182,  9  S.  E.  997,  holding  formal  acknowledgment  of 
debt,  after  destruction  of  notes,  sufficient. 

Distinguished  tn  Shepherd  v.  Thompson,  122  U.  S.  237,  30  L.  Ed. 
1158,  7  Sup.  Ct.  1232,  holding  note  not  taken  out  of  statute  by  pledge 
of  claim  to  pay  debt;  Nelson  v.  Hanson,  92  Iowa,  358,  54  Am.  St.  Bep. 
569,  60  N.  W.  656,  holding  indefinite  reference  to  note  in  letter  will  not 
remove  bar. 

Acknowledgment  or  part  payment  taking  debt  out  of  statute  of 
limitations.    Note,  16  £.  E.  G.  176. 

If  suit  is  not  brought  within  time  fixed  by  statute  for  recovery  of  usuri- 
ous interest,  it  cannot  be  recovered  in  another  State,  and  will  not  be  applied 
in  discharge  of  principaL 

Approved  in  Dooley  v.  United  States,  182  U.  S.  230,  45  L.  Ed.  1081, 
21  Sup.  Ct.  765,  holding  exaction  of  duties  upon  New  York  imports  to 
Porto  Rico  ceased  upon  treaty  of  cession,  and  importer  can  sue  Federal 
government  to  refund  money  paid;  Gunby  v.  Armstrong,  133  Fed.  434, 
435,  66  C.  C.  A.  627,  Louisiana  statute  giving  right  to  recover  usury 
paid  cannot  be  enforced  in  Federal  court  unless  action  brought  within 
time  fixed  thereby;  Morrison  v.  Baltimore  etc.  R.  Co.,  40  App.  D.  C. 
395,  Ann.  Gas.  1914G,  1026,  applying  rule  in  suit  under  Employers' 
Liability  Act;  McElhone  v.  Massachusetts  Benefit  Assn.,  2  App.  D.  C. 
403,  limitations  in  insurance  contract  on  time  to  sue  is  binding;  Klein- 
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dienst  ▼.  Johnson,  7  Mackey  (D.  G.)]  369,  usurious  preminms  paid  by 
borrowers  from  building  associations  cannot  be  set  off  on  accounting 
against  principal  debt ;  First  Nat.  Bank  v.  McCarthy,  18  S.  D.  231,  100 
N.  W.  16,  in  action  by  national  bank  on  usurious  contract,  limitations 
applies  to  counterclaim  for  usurious  interest;  Carter  v.  Carusi,  112 
U.  S.  484,  28  L.  Ed.  822,  6  Sup.  Ct.  284,  applying  rule  under  District  of 
Columbia  statute;  Matnews  v.  Paine,  47  Ark.  58,  14  S.  W.  464,  and 
Munford  v.  McVeigh,  92  Va.  458,  23  S.  E.  861,  both  applying  rule;  Mc- 
Carthy y.  First  Nat.  Bank,  23  S.  D.  276,  21  Ann.  Oas.  487,  23  L.  R.  A. 
(N.  S.)  335,  121  N.  W.  865,  arguendo. 

Extraterritorial  effect  of  limitation  on  statutory  cause  of  action. 
Note,  2  Ann.  Gas.  152. 

What  statute  of  limitations  will  govern  action  in  other  State  or 
country.    Note,  48  L.  R.  A.  626,  637. 

Cross-appeal  by  defendant  adjudged  liable  for  seven  hundred  dollars,  will 
not  be  dismissed  where  it  is  incident  to  plaintiff's  appeal  in  suit  for  seven 
thousand  five  hundred  dollars. 

Approved  in  Fite  v.  Briedenback,  127  Ky.  509,  105  S.  W.  1184,  cross- 
appeal  may  be  prosecuted,  though  amount  in  controversy  as  to  appellee 
and  judgment  appealed  from  is  less  than  would  authorize  appeal. 

Ill  U.  S.  38-42,  28  L.  Ed.  344,  4  Sup.  Ct.  288,  UNITED  STATES  v.  ULBICL 

Statute  makes  tax  a  first  lien  on  distilled  spirits,  and  when  they  are 
seized  and  sold  by  government,  proceeds  must  be  first  applied  to  payment  of 
tax. 

Approved  in  United  States  Fidelity  etc.  Co.  v.  United  States,  220 
Fed.  594,  internal  revenue  tax  on  spirits  is  due  when  spirits  are  pro- 
duced, and  becomes  lien;  United  States  v.  National  Surety  Co.,  157  Fed. 
176,  84  C.  C.  A.  622,  and  United  States  Fidelity  &  G.  Co.  v.  United 
States,  158  Fed.  605,  85  C.  C.  A.  426,  both  holding  on  seizure  and  sale 
of  spirits,  proceeds  are  applicable  to  tax,  and  defendant  in  suit  on  dis- 
tiller ^s  bond  may  plead  such  facts  as  defense;  United  States  v.  Aiken,  110- 
Fed.  371,  holding  Federal  government  in  possession,  having  liquor  lien,^ 
not  retaining  sufficiency  of  selling  price  to  pay  tax,  estops  suing  sure- 
ties on  bond  but  not  suing  distiller. 

Distinguished  in  United  States  v.  United  States  Fidelity  etc.  Co.,  144 
Fed.  867,  where  distillery  forfeited  and  sold  for  violation  of  revenue 
laws,  sureties  are  not  entitled  to  have  proceeds  applied  to  taxes  on 
product  of  distillery. 

Ill  U.  &  42,  28  li.  Ed.  346,  4  Sup.  Ot.  291,  UNITED  STATES  V.  SUTTON. 
Not  cited. 
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111  U.  8.  43-48,  28  I..  Ed.  346,  4  Sup.  Ct.  333,  EX  PABTE  VIBGIKIA. 
Not  cited. 

111  U.  S.  48^3,  28  L.  Ed.  348,  4  Sup.  Gt.  283,  STEVENS  v.  GBIFFITH. 

Confederate  goyernment  liad  no  legal  existence,  and  its  statute  confis- 
cating property  of  citizens  of  loyal  States  was  invalid. 

Approved  in  Dorr  v.  Rohr,  82  Va.  369,  3  Am.  St.  Bep.  114,  holding 
attachment  by  Confederate  court,  against  citizen  of  loyal  State^  void. 

,111  IT.  S.  53-61,  28  L.  Ed.  349,  4  Sap.  Ct.  279,  BTTBBOW  ETC.  LITHO- 
GRAPHIC  CO.  V.  SABONY. 

Notice  of  copyright  on  photograph,  which  gives  date,  surname  and 
Initial  of  given  name,  is  sufficient. 

Approved  in  Stecher  Lithographic  Co.  v.  Dunston  Lithograph  Co.,  233 
Fed.  603,  purpose  of  requiring  publication  of  notice  of  copyright  is  to 
pf event  innocent  persons  from  suffering  penalty;  Bentley  v.  Tibbals, 
223  Fed  253,  138  C.  C.  A.  489,  slight  variance  in  words  does  not  invali- 
date notice  of  copyright;  Huebsch  v.  Arthur  H.  Crist  Co.,  209  Fed.  894, 
holding  notice  of  copyright  sufficient;  Lydiard-Peterson  Co.  v.  Wood- 
man, 204  Fed.  924,  123  C.  C.  A.  243,  holding  notice  of  copyright  in- 
sufficient ;  Louis  De  Jonge  &  Co.  v.  Breuker  &  Kessler  Co.,  182  Fed.  154, 
where  numerous  copies  of  picture  are  joined  on  one  sheet  for  decorative 
purpose,  each  copy  should  bear  notice  of  copyright.  Record  &  Guide 
Co.  V.  Bromley,  175  Fed.  166,  holding  copyright  notice  void  for  want 
of  date;  Mifflin  v.  Dutton,  107  Fed.  710,  holding  copyright  of  book  in 
name  of  author  invalid  if  magazine  serials  first  published  were  copy- 
righted by  publishers  who  so  stated  therein;  Falk  v.  Curtis  Pub.  Co., 
98  Fed.  991,  holding  Rev.  Stats.,  §  4965,  subjecting  ''any  person"  to 
forfeiture  having  unauthorized  copyright  publication  copies  in  posses- 
sion, applies  to  agents  of  corporation;  Falk  v.  Schumacher,  48  Fed.  223, 
enjoining  infringement  of  copyrighted  photograph;  BoUes  v.  Outing 
Co.,  77  Fed.  969,  23  C.  C.  A.  594,  holding  ''Copyright  93,  by  Bolles, 
Brooklyn,"  sufficient;  Hoertel  v.  Raphael  Tuck  etc.  Co.,  94  Fed.  845, 
holding  false  notice  of  copyright,  omitting  date,  not  punishable. 

Effect  of  omitting  notice  of  copyright  from  licensed  publication. 
Note,  66  L.  E.  A.  446. 

Construction  placed  on  Constitution  by  legislators  who  were  contempo- 
rary with  its  formation,  and  long-continued  undisputed  legislation,  are 
entitled  to  great  weight  in  determining  constitutionality. 

Approved  in  Downes  v.  Bidwell,  182  U.  S.  286,  45  L.  Ed.  1106,  21 
Sup.  Ct.  786,  holding  Porto  Rico  by  treaty  cession  became  territoiy 
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appurtenant  to  United  States,  but  not  part  within  revenue  clause  of 
Constitution,  such  as  article  I,  section  8;  Fairbank  v.  United  States,  181 
U.  S.  308,  309,  320,  45  L.  Ed.  873,  877,  21  Sup.  Ct.  658,  659,  663,  majority 
holding  stamp  tax  on  foreign  bill  of  lading  is  effectively  equivalent  to 
tax  on  articles  therein  included,  hence  duty  on  exports  and  in  conflict 
with  constitutional  provision;  Falk  v.  Curtis  Pub.  Co.,  100  Fed.  79, 
holding,  under  Rev.  Stats.,  §  629,  Circuit  Court  may  recover  one  dollar 
penalty  for  each  copy  possessed  of  infringed  copy,  though  penalties 
generally  belong  to  District  Court;  State  v.  Northern  Pac.  Ry.  Co.,  95 
Minn.  47,  103  N.  W.  732,  foreign  railway  doing  business  in  State  is 
entitled  to  deduct  bona  fide  indebtedness  for  taxable  credits,  though  it 
failed  to  list  such  credits ;  Ex  parte  Anderson,  46  Tex.  Cr.  399,  81  S.  W. 
987,  city  court  has  no  jurisdiction  to  try  accused  for  violation  of  State 
penal  statute ;  The  Laura,  114  U.  S.  416,  29  L.  Ed.  148,  5  Sup.  Ct.  883, 
holding  remission  of  steamship  penalties,  not  an  invasion  of  President's 
pardoning  power;  Auffmordt  v.  Hedden,  137  U.  S.  329,  84  L.  Ed.  680, 
11  Sup.  Ct.  109,  construing  customs  statute  regulating  appraisements; 
Field  V.  Clark,  143  U.  S.  691,  36  L.  Ed.  309,  12  Sup.  Ct.  504,  holding 
tariff  act  valid ;  Parvin  v.  Wimberg,  130  Ind.  566,  80  Am.  St.  Rep.  258, 
15  L.  R.  A.  778,  30  N.  E.  791,  following  construction  of  election  law 
adopted  by  officer ;  State  v.  Wrightson,  56  N.  J.  L.  209,  22  L.  R.  A.  559, 
28  Atl.  65,  construing  election  law;  France  v.  Connor,  3  Wyo.  463,  27 
Pac.  576,  construing  statute  regulating  dower  rights;  dissenting  opinion 
in  Elg  V.  Wilkins,  112  U.  S.  118,  28  L.  Ed.  652,  5  Sup.  Ct.  54,  majority 
construing  Fourteenth  Amendment,  and  holding  Indian  not  a  citizen; 
dissenting  opinion  in  Moulton  v.  Scully,  111  Me.  472,  89  Atl.  963,  ma- 
jority  construing  referendum  statute. 

In  art.  I,  §  8,  clause  8,  of  Federal  Oonstltntlon,  '^writings"  means 
literary  productions,  and  includes  all  forms  by  which  author's  ideaa  are 
given  visible  ezpresaion. 

Approved  in  Blistein  v.  Donaldson  Lithographing  Co.,  188  U.  S.  249, 
47  L.  Ed.  461,  23  Sup.  Ct.  299,  holding  chroniolithographic  advertise- 
ments of  a  circus  whitened  to  represent  statues  are  proper  subjects  of 
cop3rright, 'under  Rev.  Stats.,  §  4952,  as  amended  by  act  1874,  §3;  Da 
Prato  Statuary  Co.  v.  Giuliani  Statuary  Co.,  189  Fed.  92,  cuts  of  stat- 
uary and  articles  for  church  decoration  in  catalogue  are  subject  of 
copyright;  White-Smith  Music  Pub.  Co.  v.  Apollo  Co.,  139  Fed.  430, 
copyright  of  printed  musical  composition  not  infringed  by  perforated 
record  for  use  on  mechanical  instrument;  Courier  Lithographing  Co.  v. 
Donaldson  Lithographing  Co.,  104  Fed.  994,  44  C.  C.  A.  296,  holding 
chromo  or  other  printing  being  mere  advertisement  and  having  no  other 
XII— 30 
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function  or  intrinsic  value  not  within  protection  of  copyright  statute; 
Press  Pub.  Co.  v.  Falk,  59  Fed.  326,  holding  copyright  of  photograph 
valid,  and  refusing  to  enjoin  suit  for  infringement ;  Henderson  v.  Tomp- 
kins, 60  Fed.  763,  holding  topical  song  may  be  copyrighted;  Pierce  etc. 
Mfg.  Co.  V.  Werckmeister,  72  Fed.  56,  18  C.  C.  A.  431,  reversing  63 
Fed.  452,  refusing  to  enjoin  infringement  of  copyrighted  painting,  pub- 
lished without  notice  of  copyright;  Werckmeister  v.  Springer  Lith.  Co., 
63  Fed.  810,  enjoining  infringement  of  copyrighted  painting ;  J.  L.  Mott 
Iron  Works  v.  Clow,  82  Fed.  318,  321,  27  C.  C.  A.  250,  holding  illus- 
trated catalogue  of  merchandise  cannot  be  copyrighted. 

Distinguished  in  Douglas  v.  Stokes,  149  Ky.  507,  Ann.  Oas.  1914B, 
874,  42  L.  B.  A.  (N.  S.)  386,  149  S.  W.  849,  photographer  cannot  copy- 
right negative  without  authority  of  person  who  ordered  photograph. 

Federal  Constitution  authorizes  an  act  providing  for  copyriglit  of 
photographs,  so  far  as  they  are  representatives  of  original  intellectual  con- 
ceptions of  author. 

Approved  in  American  Tobacco  Co.  v.  Werckmeister,  207  U.  S.  293, 
12  Ann.  Gas.  595,  52  L.  Ed.  215,  28  Sup.  Ct.  72,  copyright  statute  recog- 
nizes separate  ownership  of  right  of  copying  independent  of  ownership 
of  thing  copied;  Gross  v.  Seligman,  212  Fed.  931,  129  C.  C.  A.  450, 
photograph  from  nude  model  is  protected  by  copyright  from  later  photo- 
graph of  same  model  in  similar  pose;  American  Mutoscope  etc.  Co.  v. 
Edison  Mfg.  Co.,  137  Fed.  265,  upholding  copyright  of  photograph  taken 
for  moving-picture  machine;  Edison  v.  Lubin,  122  Fed.  243,  58  C.  C.  A. 
604,  holding  series  of  four  thousand  five  hundred  pictures  adapted  to 
use  in  magic  lantern  were  ''photographs"  and  subject  to  copyright  as 
such  in  its  entirety;  Snow  v.  Laird,  98  Fed.  816,  39  C.  C.  A.  311,  hold- 
ing photograph  becoming  public  property,  placed  upon  market  and  sold, 
proprietor  cannot  obtain  valid  copyright  thereon  by  making  merely  color- 
able change  therein  by  altering  negative;  Press  Pub.  Co.  v.  Falk,  59 
Fed.  324,  Thornton  v.  Schreiber,  124  U.  S.  613,  81  L.  Ed.  577,  8  Sup. 
Ct.  618,  both  enforcing  penalty  for  infringement  of  photograph  copy- 
right; Schumacher  v.  Schwencke,  23  Blatchf.  377,  25  Fed.  468,  enjoin- 
ing infringement  of  copyrighted  painting  used  for  label ;  Falk  v.  Howell, 
37  Fed.  202,  Falk  v.  Gast  Lith.  etc.  Co.,  54  Fed.  891,  4  C.  C.  A.  648, 
(affirming  48  Fed.  264),  Falk  v.  Brett  Lith.  Co.,  48  Fed.  679,  and  Falk 
v.  Donaldson,  57  Fed.  34,  all  enjoining  infringement  of  copyrighted 
photograph ;  Falk  v.  City  Item  Printing  Co.,  79  Fed.  321,  holding  photo- 
graph not  infringed  by  crude  newspaper  cuts;  Werckmeister  v.  Ameri- 
can Lith.  Co.,  134  Fed.  330,  68  L.  R.  A.  591,  69  C.  C.  A.  553,  arguendo. 

In  action  for  violation  of  cop3n:ight,  facts  of  originality,  of  intellectual 
production,  of  thought,  and  conception,  on  part  of  author  must  be  proved. 
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Distinguished  in  Mifflin  v.  Dutton,  112  Fed.  1005,  61  L.  B.  A.  134,  50 
C.  C.  A.  661,  holding  author  after  copyrighting  book,  permitting  pub- 
lishing of  remainder  in  magazine,  copyright  notice  of  publication  being 
general,  under  statute,  author  has  abandoned  copyright. 

Ul  U.  S.  62-65,  28  L.  Ed.  352,  4  Sup.  Ct.  263,  HOLUSTEB  v.  ZION'8 
CO-OPEBATIVE  MEBCANTILE  INSTITUTION. 

Orders  to  pay  bearer  a  certain  amount  in  merchandise,  at  retail,  are 
not  taacable  as  "notes  used  for  circulation,"  under  statute  of  February  28, 
1875. 

Approved  in  Martin-Alexander  Lumber  Co.  v.  Johnson,  70  Ark.  219, 
66  S.  W.  925,  holding  company's  checks  for  goods  at  its  store  if  em- 
ployees' wages  were  due  when  checks  were  received  acceptance  no  bar 
to  action  by  company  or  assip:nee;  State  v.  Franklin  Co.  Sav.  Bank, 
74  Vt.  258,  52  Atl.  1071,  holding  savings  banks  receiving  commercial 
and  saving  deposits  as  per  charter,  law  taxing  average  deposits  includ* 
ing  money  and  security  received  as  trustee  excludes  no  class  thereof. 

Ill  U.  S.  65,  28  L.  Ed.  354,  4  Sup.  Ct.  265,  WILLIS  ▼.  BELLEVILLE^ 
NAIL  CO. 

Not  cited. 

Ill  U.  &  66-83,  28  L.  Ed.  354,  4  Sup.  Ct.  803,  CANAL  BANH  V.  HUDSON. 

Purchaser  of  realty  at  Judicial  sale,  without  knowledge  of  outstanding 
claims,  is  entitled  to  reimbursement  for  improvements,  where  title  proves 
defective. 

Approved  in  Armstrong  v.  Ashley,  204  U.  S.  285,  51  L.  Ed.  48,8,  27 
Sup.  Ct.  270,  one  claiming  to  own  realty  fulfills  duty  to  one  improving 
it  by  giving  notice  of  his  claim,  and  is  not  required  to  ascertain  whether 
improver  is  procuring  means  to  improve  by  mortgaging  premises;  An- 
derson V.  Reid,  14  App.  D.  C.  73,  74,  where  there  is  no  fraud  or  negli- 
gence on  part  of  owner  occupant  in  good  faith  cannot  on  eviction,  re- 
cover for  improvements;  Mclntire  v.  Pryor,  10  App.  D.  C.  440,  where 
deed  is  set  aside  for  fraud  defendants  are  entitled  to  offset  improve- 
ments against  rents  and  profits,  where  such  improvements  chicfiy  pro- 
duced rents  and  profits;  Sunter  v.  Sunter,  190  Mass.  468,  77  N,  E.  499, 
in  action  by  two  wards  against  third  to  avoid  indirect  sale  to  guardian 
who  afterward  conveyed  to  defendant,  plaintiffs  may  set  off  share  of 
rents  during  guardian's  occupation  against  latter 's  improvements;  Clel- 
and  V.  Clark,  123  Mich.  184,  81  N.  W.  1087,  holding  one  buying  land 
in  good  faith  supposing  to  buy  good  title,  knowing  nothing  to. the  con- 
trary until  after  making  improvements,  he  is  entitled  to  compensation 
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therefor ;  Petit  v.  Flint  etc.  R.  Co.,  119  Mich.  494,  75  Am.  St.  Rep.  419, 
78  N.  W.  555,  applying  rule  to  defective  probate  sale;  Terre  Haute  etc. 
R.  R.  V.  Harrison,  88  Fed.  913,  32  C.  C.  A.  130,  arguendo. 

Distinguished  in  Lawrence  v.  United  States,  71  Fed.  232,  holding 
bank  advancing  money  to  government  contractor,  cannot  recover  from 
United  States. 

Betterments,  what  are  and  when  allowance  should  be  made  therefor. 
Note,  81  Am.  St.  Rep.  171,  178. 

Knowledge  or  notice  of  adverse  claim  as  affecting  right  to  com- 
pensation for  improvements.    Note,  Ann.  Gas.  1916B,  57,  58. 

Ill  V,  S.  83-97,  28  L.  Ed.  360,  4  Sup.  Ot.  315,  DIXON  COUNTY  v.  FIELD. 

Becltal  in  bonds  as  to  matters  of  law,  does  not  estop  county  to  deny 
validity;  estoppel  only  arises  from  recitals  of  matters  of  fact  which  cor- 
porate officers  had  authority  by  law  to  determine  and  to  certify. 

Approved  in  Tulare  Irrigation  District  v.  Shepard,  185  U.  S.  24,  46 
L.  Ed.  784,  22  Sup.  Ct.  540,  holding  de  facto  corporation  receiving  full 
consideration  for  bonds  issued,  never  legally  incorporated  no  defense 
in  suit  by  bona  fide  holder  for  value  without  notice;  Waite  v.  Santa 
Cruz,  184  U.  S.  318,  46  L.  Ed.  564,  22  Sup.  Ct.  333,  holding  recitals  in 
refunding  city  bonds  that  everything  was  done  legally  required  in  issue 
estops  city  to  deny  validity  in  hands  of  bona  fide  purchaser;  Hom- 
blower  v.  City  of  Pierre,  231  Fed.  504,  false  certificate  of  city  auditor 
does  not  estop  city  to  claim  warrants  were  issued  in  excess  of  debt 
allowed  by  law;  Inhabitants  of  Town  of  Harmony  v.  Tniman,  212  Fed. 
19,  128  C.  C.  A.  544,  town  is  not  estopped  by  recitals  in  boncts  to  deny 
compliance  with  conditions  imposed  by  vote  at  bond  election;  Hamilton 
County  V.  Montpelier  Savings  Bk.  etc.  Co.,  157  Fed.  28,  84  C.  C.  A.  523, 
recitals  in  county  bonds,  issued  to  compromise  claims  on  prior  bonds, 
as  to  validity  of  prior  bonds  held  to  be  of  matters  of  fact  within  power 
of  officers  to  determine,  and  binding  on  county;  King  v.  City  of  Su- 
perior, 117  Fed.  116,  54  C.  C.  A.  499,  holding  duty  devolving  upon  city 
and  recital  in  bonds  that  said  duty  has  been  complied  with  estops  city 
as  against  bona  fide  holder  for  value;  Municipal  Trust  Co.  v.  Johnson 
City,  116  Fed.  466,  469,  53  C.  C.  A.  178,  holding  statute  limiting  rail- 
road bonds  issued  by  city  determined  upon  assessment-roll,  recital  of 
statutory  compliance  conclusive  upon  city  in  favor  of  bona  fide  holder; 
Lyon  County  v.  Keene  Five  Cent  Sav.  Bank,  100  Fed.  339,  40  C.  C.  A. 
391,  holding  negotiable  refunding  exchange  county  bonds  issued  legally, 
in  hands  of  purchaser  for  value  before  maturity,  are  presumed  not  to 
have  increased  county  indebtedness;  Brattleboro  Sav.  Bank  v.  Board 
of  Trustees  of  Hardy  Tp.,  98  Fed.  533,  holding  no  record  being  required, 
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bond  recital  of  authority  of  issue  and  purpose  thereof  is  conclusive  on 
township  in  favor  of  bona  fide  purchaser;  Santa  Cruz  v.  Waite,  98  Fed. 
391,  393,  39  C.  C.  A.  106,  holding  where  statutes  making  issuing  of 
bonds  made  public  notice,  officers  had  no  implied  authority  to  make 
recitals  relieving  from  such  notice  which  estopped  city  (reversed  in 
184  U.  S.  318,  46  L.  Ed.  552,  22  Sup,  Ct.  327);  Town  of  Aurora  v. 
Hayden,  23  Colo.  App.  14,  27,  28,  126  Pac.  1113,  1118,  town  is  not 
estopped  by  recitals  to  deny  bonds  were  issued  under  void  ordinance; 
Eddy  Valve  Co.  v.  Town  of  Crown  Point,  166  Ind.  623,  3  L.  R.  A. 
(N.  S.)  684,  76  N.  E.  540,  silence  or  acquiescence  do  not  estop  town  to 
deny  warrants  were  issued  without  power;  Toungstown  Bridge  Co,  v. 
White's  Admr.,  106  Ky.  280,  49  S.  W.  37,  holding  code  requiring  ser- 
vice upon  chief  officer,  if  in  county,  sheriff's  return  must  state  officer 
oil  whom  served,  and  if  not  chief  why  so  served ;  Franklin  Savings  Bank 
V.  Inhabitants  of  Framingham,  212  Mass.  94,  98  N.  E.  926,  town  held 
not  estopped  to  prove  forgeiy  of  officer's  signature  to  note,  by  state- 
ment of  town  clerk  that  note  was  correct;  National  Life  Ins.  Co.  v. 
Mead,  13  S.  D.  46,  79  Am.  St.  Rep.  880,  82  N.  W.  79,  holding  bona  fide 
purchaser  of  bonds  is  protected,  the  recital  being  made  by  officers 
authorized  to  ascertain  and  determine  facts  before  issue;  dissenting 
opinion  in  City  of  Pierre  v.  Dunscomb,  106  Fed.  620,  45  C.  C.  A.  499, 
majority  holding  municipal  bond  recital  that  bonds  neither  create  nor 
increase  municipal  debt  estops  municipality  denying  declaration  against 
bona  fide  purchaser,  city  having  received  proceeds  thereof;  dissenting 
opinion  in  Wilson  v.  Board  of  Education  of  Huron  City,  12  S.  D.  554, 
558,  81  N.  W.  957,  958,  majority  holding  board  of  education  issuing 
bonds,  recital  being  compliance  with  law,  cannot  allege  as  defense  that 
bona  fide  purchaser  did  not  comply  with  Constitution;  Carroll  Co.  v. 
Smith,  111  U.  S.  562,  28  L.  Ed.  519,  4  Sup.  Ct.  542,  holding  recital  of 
authorization  by  statute,  no  estoppel;  Anderson  Co.  Commrs.  v.  Beal, 
113  U.  S.  239,  28  L.  Ed.  970,  5  Sup.  Ct.  439,  holding  recital  as  to  neces- 
sary vote  binding  on  municipality;  Merchants'  Exchange  Nat.  Bank  v. 
Bergen  Co.,  115  U.  S.  391,  29  L.  Ed.  482,  6  Sup.  Ct.  91,  holding  un- 
authorized bond,  without  recitals,  void ;  Hopper  v.  Covington,  118  U.  S. 
151,  SO  L.  Ed.  192,  6  Sup.  Ct.  1026,  holding  unauthorized  bonds  void, 
where  recitals  do  not  show  purpose  of  issue;  Crow  v.  Oxford,  119  U.  S. 
225,  SO  L.  Ed.  S91;  7  Sup.  Ct.  186,  holding  no  estoppel  from  auditor's 
certificate  on  bond  not  within  his  authority;  German  Sav.  Bank  v. 
Franklin  Co.,  128  U.  S.  541,  32  L.  Ed.  525,  9  Sup.  Ct.  164,  holding  no 
estoppel  by  certificate  of  registration  of  unauthorized  bonds;  Sutliif 
V.  Lake  Co.  Commrs.,  147  U.  S.  237,  238,  87  L.  Ed.  149,  13  Sup.  Ct.  320, 
321   (affirming  47  Fed.  109),  Cummins  v.  District  Township  of  Dom, 
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42  Fed.  649,  and  Lake  Co.  v.  Graham,  130  U.  S.  682,  S2  L.  Ed.  1068. 

9  Sup.  Ct.  656,  all  holding  no  estoppel  from  recitals  in  bonds  issued 
in  excess  of  constitutional  limitation ;  Gunnison  Co.  X!ommrs.  v.  Rollins, 
173  U.  S.  265,  272,  273,  43  L.  Ed,  689,  19  Sup.  Ct.  393,  396,  Chaffee  Co. 
V.  Potter,  142  U.  S.  363,  35  L.  Ed.  ID43,  12  Sup.  Ct.  219  (affirming  33 
Fed.  615),  both  holding  recital  that  bonds  are  within  constitutional 
limitation,  raises  estoppel;  Chicot  Co.  v.  Sherwood,  148  U.  S.  536,  87 
L.  Ed.  549,  13  Sup.  Ct.  698,  holding  recital  estops  county  to  deny  fact 
of  election;  Citizens'  Sav.  Assn.  v.  Perry  Co.,  156  U.  S,  713,  39  L.  Ed. 
594,  15  Sup.  Ct.  554,  holding  recital  that  conditions  were  fulfilled  estops 
county;  Moulton  v.  Evansville,  25  Fed.  386,  holding  recital  of  compli- 
ance with  statute  binds  city;  Ninth  Nat.  Bank  v.  Knox  Co.,  37  Fed.  78, 
holding  itecital  of  sx>ecial  statute  does  not  estop  bondholder  to  show 
issuance  under  general  law;  Aetna  Life  Ins.  Co.  v.  Lyon  Co.,  44  Fed. 
343,  holding  statements  of  refunding  agent,  not  binding  oh  county; 
National  Bank  of  Granada  v.  Granada,  54  Fed.  106,  4  C.  C.  A.  212, 
holding  unauthorized  recital  of  statute  no  estoppel;  National  Bank  v. 
Grenada,  44  Fed.  267,  reciti^l  that  ordinance  was  ''adopted,"  not  an 
estoppel;  National  Life  Ins.  Co.  v.  Board  of  Education,  62  Fed.  789, 

10  C.  C.  A.  637,  holding  recital  of  performance  of  conditions  estops 
county;  Mercer  Co.  v.  Provident  Life  &  Trust  Co.,  72  Fed,  630,  631,  19 
C.  C.  A.  44,  holding  county  not  estopped  in  absence  of  recital  of  ful- 
filled condition;  Rathbone  v.  Board  of  Commrs.  of  Kiowa,  83  Fed.  130, 
27  C.  C.  A.  437  (reversing  73  Fed.  404),  holding  recital  of  statutory 
authority  estoppel  to  deny  excessive  issue;  Manhattan  Co.  v.  Ironwood, 
74  Fed.  539,  20  C.  C.  A.  642,  holding  recital  of  statutory  requirements 
no  estoppel,  where  plainly  erroneous;  Chilton  v.  Gratton,  82  Fed.  879, 
and  Dudley  v.  Board  of  Commrs.  of  Lake  County,  80  Fed.  677,  680,  26 
C.  C.  A.  82,  both  holding  recital  that  legal  limit  of  indebtedness  has 
not  been  passed,  binds  county;  Brown  v.  Ingalls  Township,  81  Fed. 
488,  holding  recital  of  vote  by  board,  without  authority,  raises  no  estop- 
pel ;  Waite  v.  Santa  Cruz,  89  Fed.  636,  holding  recital  of  fulfillment  of 
statutory  conditions  estops  city;  Spitzee  v.  Village  of  Blanchard,  82 
Mich.  245,  46  N.  W.  403,  holding  recital  of  statutory  authority  no  estop- 
pel to  deny  excessive  bonds;  Madison  Co.  v.  Brown,  67  Miss.  692,  693, 
694,  695,  7  South.  517,  518,  holding  recital  estops  county  to  deny,  suffi- 
cient vote  on  bonds;  North  v.  Platte  Co.,  29  Neb.  453,  26  Am.  St.  Rep. 
398,  45  N.  W.  693,  refusing  to  annul  voidable  bonds  in  hands  of  inno- 
cent purchaser ;  Color  v.  Board  of  County  Commrs.  of  Santa  Fe,  6  N.  M. 
121,  122,  159,  27  Pac.  626,  638,  holding  recital  of  compliance  with  stat- 
ute estops  county  to  deny  validity  for  overissue;  Commissioners  of 
Wilkes  County  v.  Call,  123  N.  C.  320,  44  L.  R.  A.  256,  31  S.  E.  485, 
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holding  recital  of  issuance  under  certain  act,  bffiding;  Coler  &  Co.  v. 
Dwight  School  Twp.,  3  N.  D.  259,  260,  28  L.  R.  A.  653,  55  N.  W.  591, 
holding  general  recital  of  fulfillment  of  conditions  estops  county ;  Flagg 
V.  School  Dist.,  4  N.  D.  45,  62,  25  L.  R.  A.  370,  372,  58  N.  W.  504,  507, 
holding  recitals  in  school  bonds,  within  authority  of  officers,  binding; 
Town  of  Klamath  Falls  v.  Sachs,  35  Or.  343,  57  Pac.  334,  holding  re- 
cital of  performance  of  conditions  estops  town;  Smith  v.  Lawrence,  2 
S.  D.  202,  49  N.  W.  12,  holding  unauthorized  certificate  by  election  offi- 
cers, ineffective;  Nelson  v.  Haywood  Co.,  87  Tenn.  807,  4  L.  B.  A.  659, 
11  S.  W.  891,  holding  recital  of  compliance  with  statute  estops  county 
to  show  irregularity  of  election;  Johnson  Co.  v.  Charleston  etc.  R.  R. 
Co.,  100  Tenn.  147,  44  S.  W.  672,  holding  recital  of  compliance  with 
statute  no  estoppel  to  show  issuance  to  foreign  corporation  as  pro- 
hibited; Nolan  Co.  v.  State,  83  Tex.  196,  17  S.  W.  827,  holding  recital 
of  issue  for  authorized  purpose,  binding;  In  re  Curtis,  91  Fed.  742, 
Stenberg  v.  State,  50  Neb.  136,  69  N.  W.  852,  Meyer  v.  School  Dist., 
4  S.  D.  427,  57  N.  W.  70,  and  Mitchell  Co.  v.  City  Nat.  Bank,  91  Tex. 
381,  43  S.  W.  889,  all  arguendo. 

Distinguished  in  Piatt  v.  Hitchcock  County,  139  Fed.  932,  933,  71 
C.  C.  A.  649,  where  county  commissioners  having  power  to  issue  pre- 
cinct bonds  up  to  ten  per  cent  of  last  assessment  issued  bonds  reciting 
issuance  according  to  statutes,  made  assessment  five  days  prior  to  issu- 
ance which  it  could  have  modified  later,  recitals  estop  county  from 
asserting  falsity  as  against  bona  fide  purchaser;  City  of  Pierre  v.  Duns- 
comb,  106  Fed.  617,  45  C.  C.  A.  499,  holding  municipal  bond  recital  that 
bonds  neither  create  nor  increase  municipal  debt  estops  municipality 
denying  declaration  against  bona  fide  purchaser,  city  having  received 
proceeds  thereof ;  dissenting  opinion  in  City  of  Santa  Cruz  v.  Waite, 
98  Fed.  396j  397,  39  C.  C.  A.  106,  majority  holding  where  statutes  mak-. 
ing  issuing  of  bonds  made  public  notice,  officers  had  no  implied  au- 
thority to  make  recitals  relieving  for  such  notice,  which  estopped  city. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.  Note,  61  Am. 
8t  Rep.  838. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  669,  679. 

Ekitoppel  of  a  county  or  municipal  corporation  to  contest  illegal 
claims  or  expenditures.    Note,  137  Am.  St.  Rep.  368,  872. 

Recitals  in  municipal  bond  that  debt  limit  has  not  been  exceeded 
as  affecting  validity  thereof  in  hands  of  purchaser.  Note,  17 
Ann.  Cas.  1246. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.  Note, 
L.  R.  A.  1915A,  940,  947,  968,  970,  978. 
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Where  fact  necessary  to  existexLce  of  authority  to  isme  bonds  ia  to 
be  ascertained  by  reference  to  public  records;  e.  g.,  amount  of  assessed 
value  of  property,  it  must  be  proved,  notwithstanding  redtais  in  bonds. 

Approved  in  Geer  v.  School  Dist.,  97  Fed.  734,  38  C.  C.  A.  392,  hold- 
ing statute  limiting  issue  of  bonds,  officers  not  to  determine  limit,  and 
recitals  silent  in  that  respect,  all  persons  bound  to  take  notice  thereof; 
National  Life  Ins.  Co.  v.  Mead,  13  S.  D.  48,  82  N.  W.  80,  79  Am.  St 
Rep.  882,  holding  purchaser  bound  to  take  notice  of  existing  indebted- 
ness and  assessed  valuation  and  bond  recital  of  issue  within  limits,  was 
but  representation,  and  city  is  not  estopped  thereby;  Nesbit  v.  River- 
side Independent  Dist.,  144  U.  S.  617,  86  L.  Ed.  565,  12  Sup.  Ct.  747, 
Sutliff  V.  Lake  Co.  Commrs.,  147  U.  S.  235,  S7  L.  Ed.  149, 13  Sup.  Ct.  320, 
Doon  Twp.  V.  Cummins,  142  U.  S.  375,  35  L.  Ed.  1047, 12  Sup.  Ct.  223,  all 
liolding  bonds  exceeding  limitation,  determinable  from  property  assess- 
ments, void;  Coffin  v.  Board  of  Commrs.  of  Kearney  County,  57  Fed. 
143,  6  C.  C.  A.  288,  holding  county  not  estopped  to  show  time  of  officers' 
appointment  as  invalidating  bonds. 

Distinguished  in  Color  v.  Board  of  County  Commrs.  of  Santa  Fe,  6 
N.  M.  126,  134,  160,  27  Pac.  627,  630,  638,  holding  recital  of  compliance 
with  statute  estops  county  to  allege  overissue;  Cleveland  v.  Calvert,  54 
S.  C.  88,  31  S.  E.  873,  recital  of  that  limit  of  indebtedness  not  recorded, 
need  not  be  made  in  bonds,  since  ascertainable  from  public  records; 
Flagg  V.  School  Dist.,  4  N.  D.  46,  25  L.  R.  A.  870,  58  N.  W.  504,  hold- 
ing authoritative  recital  of  matters  not  of  record,  binding. 

Implied  power  of  municipality  to  issue  bonds.    Note,  Ann.  Gas. 
1913E,  88. 

Municipal  bonds,  issued  in  excess  of  constitutional  limitation,  are  void, 
notwithstanding  recitals  therein  of  legal  authority,  and  fulfillment  of  neces- 
sary conditions. 

Approved  in  Swanson  v.  City  of  Ottumwa,  131  Iowa,  551,  9  Ann.  Gas, 
1117.  5  L.  R.  A.  (N.  S.)  860,  106  N.  W.  13,  following  rule;  City  of 
Santa  Cruz  v.  Wykes,  202.  Fed.  370,  120  C.  C.  A.  485,  holders  of  bonds 
executed  by  private  company  operating .  city  waterworks,  as  part  of 
purchase  price,  where  bonds  not  certified  by  city  officers  that  they  were 
issued  under  statutes,  are  charged  with  notice  of  want  of  power  of  city 
to  issue  same ;  St.  Lawrence  Tp.  v.  Furman,  171  Fed.  401,  17  Ann.  Gas. 
1244,  96  C.  C.  A.  356,  purchaser  of  municipal  bonds  is  charged  with 
notice  when  issued  in  excess  of  legal  limit  of  debt;  Geer  v.  School  Dist., 
97  Fed.  735,  38  C.  C.  A.  392,  holding  statutory  limitation  upon  school 
district  issuing  bonds  being  public  statute,  all  persons  were  bound  to 
take  notice;  Sauer  v.  Gillett,  20  Colo.  App.  372,  78  Pac.  1070,  under 
Mills  Ann.  Stats.,  §  4403,  subd.  6,  demand  bonds  issued  under  ordinance 
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not  providing  for  levy  are  invalid  in  hands  of  bona  fide  holders;  Deb- 
nam  v.  Chitty,  131  N.  C.  679,  43  S.  E.  10,  holding  township  bonds  being 
invalid,  issned  without  authority,  township  not  estopped  from  recitals 
therein  of  compliance  with  Constitution  and  laws  of  State;  National 
Life  Ins.  Co.  v.  Mead,  13  S.  D.  46,  47,  48,  79  Am.  St.  Bep.  880,  881,  882, 
82  N.  W.  79,  80,  holding  statements  by  city  officials  in  certificates,  which 
was  outside  the  scope  of  their  authority,  does  not  estop  city  denying 
validity  of  bonds ;  Martin  v.  Territory,  5  Okl.  194,  48  Pac.  108,  holding 
void  city  warrants  issued  under  court  decree  where  at  time  of  issuance 
city  debt  exceeded  statutory  limit;  City  of  Guthrie  v.  New  Vienna 
Bank,  4  Okl.  211,  216,  218,  38  Pac.  10,  11,  12,  holding  void  St.  Okl., 
e.  14,  attempting  to  impose  provisional  debts  of  certain  towns  on  city 
of  Guthrie,  as  violating  statute  limiting  city  debts;  Daviess  Co.  v.  Dick- 
inson, 117  U.  S.  665,  29  L.  Ed.  1030,  6  Sup.  Ct.  901,  Katzenberger  v. 
Aberdeen,  121  U.  S.  177,  80  L.  Ed.  913,  7  Sup.  Gt.  949,  Lake  Co.  v. 
Graham,  130  U.  S.  681,  82  L.  Ed.  1067,  9  Sup.  Ct.  656,  Merrill  v.  Monti- 
cello,  138  U.  S.  682,  34  L.  Ed.  1073,  11  Sup.  Ct.  444,  Doon  Twp.  v.  Cum- 
mins, 142  U.  S.  374,  36  L.  Ed.  1047,  12  Sup.  Ct.  222,  Sutliff  v.  Lake  Co. 
Commrs.,  147  U.  S.  236,  37  L.  Ed.  149,  13  Sup.  Ct.  320,  Francis  v. 
Howard  Co.,  50  Fed.  60,  Francis  v.  Howard  Co.,  54  Fed.  488,  4  C.  C.  A. 
460,  Anderson  v.  Orient  Fire  Ins.  Co.,  88  Iowa,  591,  55  N.  W.  352,  State 
V.  Comwell,  40  S.  C.  30,  18  S.  E.  186,  Citizens'  Bank  v.  Terrell,  78  Tex. 
458,  14  S.  W.  1006,  all  applying  rule;  Hedges  v.  Dixon  Co.,  150  U.  S. 
185,  87  L.  Ed.  1046,  14  Sup.  Ct.  72  (affirming  37  Fed.  305),  refusing 
to  cancel  excess  and  validate  residue;  National  Life  Ins.  Co.  v.  Board 
of  Education,  62  Fed.  790,  10  C.  C.  A,  637,  Holliday  v.  ffilderbrandt, 
97  Iowa,  182,  66  N.  W.  91,  and  Nesbit  v.  Independent  School  Dist.,  25 
Fed.  637,  all  applying  rule  to  school  bonds ;  Aetna  Life  Ins.  Co.  v.  Lyon 
Co.,  44  Fed.  342,  applying  rule  to  refunding  bonds;  Quaker  City  Nat. 
Bank  v.  Nolan  Co.,  59  Fed.  668,  holding  overissued  county  bonds  void; 
IVickett  V.  Marceline,  65  Fed.  475,  holding  municipal  improvement  bonds 
void;  Mercer  Co.  v.  Provident  Life  &  Trust  Co.,  72  Fed.  633, 19  C.  C.  A. 
44,  holding  bonds  issued  vrithout  fulfillment  of  condition,  void;  Spring- 
field Safe-Deposit  etc.  Co.  v.  Attica,  85  Fed.  389,  29  C.  C.  A.  214,  apply- 
ing rule  to  waterworks  bonds;  People  v.  May,  9  Colo.  99,  10  Pac.  652, 
holding  excessive  county  warrants,  void;  Spitzer  v.  Village  of  Blan- 
ehard,  82  Mich.  244,  46  N.  W.  403,  holding  bonds  issued  in  excess  o£ 
statutory  limit,  void ;  Morton  v.  Carlin,  51  Neb.  212,  70  N.  W.  970,  en- 
joining taxation  to  pay  void  bonds;  Union  Bank  v.  Commissioners  of 
Oxford,  119  N.  C.  229,  34  L.  B.  A.  491,  25  S.  E.  970,  holding  bond« 
issued  under  law  not  passed  as  required  by  Constitution,  void. 

Distinguished  in  Gnnnison  Co.  Commrs.  v.  Rollins,  173  U.  8.  269,  270, 
271,  43  L.  Ed.  689,  19  Sup.  Ct.  395,  396,  and  Chaffee  Co.  v.  Potter,  142 
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U.  S.  364,  366,  85  L.  Ed.  1043,  1044,  12  Sup.  Ct.  219,  221  (affirming  33 
Fed.  616, -617),  both  holding  recital  that  bonds  are  within  constitutional 
limitation  estops  county  to  deny  it ;  Weber  v.  Spokane  Nat.  Bank,  64 
Fed.  211,  12  C  C.  A.  93,  holding  intra  vires  notes  of  national  banks, 
valid;  Coler  v.  Board  'of  County  Commrs.  of  Santa  Fe,  6  N.  M.  135, 
136,  165,  27  Pac.  630,  640,  holding  recital  of  compliance  with  statute 
estops  county  to  allege  overissue. 

What  is  municipal  indebtedness,  within  meaning  of  prohibitions 
against.    Note,  44  Am.  St.  Bep.  242. 

What  is  municipal  indebtedness  within  constitutional  debt  limit. 
Note,  45  Am.  St.  Rep.  268. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordi- 
nance.   Note,  19  Ann.  Cafl.  181. 

Miscellaneous.  Cited  in  Raton  Water-Works  Co.  ▼.  Raton,  9  N.  M. 
93,  49  Pac.  906,  not  in  point. 

Ill  U.  &  97-109,  28  L.  Ed.  365,  4  Snp.  Cft  375,  HcMUB&AT  ▼.  MAIJ.OBY. 
Claims  In  reissued  patent,  broader  tlian  In  original,  are  void. 

Approved  in  Torrent  &  Arms  Lumber  Co.  v.  Rodgers,  112  U.  S.  669, 
28  L.  Ed.  846,  5  Sup.  Ct.  507,  applying  rule;  Matthews  v.  Iron-Clad 
Mfg.  Co.,  22  Blatchf.  432,  21  Fed.  643,  and  Wooster  v.  Handy,  22 
Blatchf.  333,  21  -Fed.  66,  both  applying  rule  and  tlismissing  bill  for 
infringement;  Tubular  Rivet  Co.  v.  Copeland,  26  Fed.  707,  applying 
rule  to  reissue  for  rivet-setting  machine. 

Distinguished  in  American  Automotoneer  Co.  v.  Porter,  232  Fed.  461, 
holding  inoperative  patent  -subject  to  reissue  when  only  correction  is 
to  broaden  claims  by  omitting  limitations. 

Patent  for  can-soldering  device,  claiming  soldering-iron  of  specified 
shape  as  an  essential  element,  is  not  infringed  by  device  using  totally  dif- 
ferent iron. 

Approved  in  Electric  Railroad  Signal  Co.  v.  Hall  Railway  Signal 
Co.,  114  U.  S.  98,  29  L.  Ed.  99,  5- Sup.  Ct.  1076,  holding  railway  signal- 
ing device  not  infringed  by  one  using  different  elements;  Lang  v.  Bax- 
ter, 63  Fed.  828,  holding  patent  for  can-soldering  device  .valid. 

Distinguished  in  Leary  v.  Hohenstein,  37  Fed.  681,  holding  device 
infringed  by  one  using  equivalent  elements. 

Right  to  patent  for  new  process.    Note, '20  E.  B.  0.  138.  . 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  R.  C.  158. 

Where  invention  described  and  claimed  in  reismie  is  dUTerent  ftom  tliat 
In  original,  the  claim  is  void. 
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Approved  in  Topliff  v.  Topliff,  145  U.S.  169,  86  L.  Ed.  664,  12  Sup. 
Ct.  830,  applying  rule  to  reissued  spring  patent;  Eby  v.  King,  158  U.  S. 
374,  39  L.  Ed.  1022,  15  Sup.  Ct.  975,  applying  -role  to  reissued  patent 
for  com-shellers. . 

111  U.  8.  110-117,  28  li.  Ed.  868,  4  Sup.  Ot.  397,  TATLOB  ▼.  BOWKEB. 

Capital  stock  is  trust  fund,  which  may  be  followed  by  creditors  into 
bands  of  tbose  having  notice  of  the  trust. 

Approved  in  Bruner  v.  Brown,  139  Ind.  603,  38  N.  B.  319,  holding 
no  liability  on  *  paid-up  stock  issued  for  construction. 

Special  equitable  remedies  given  by  Maine  statute  to  Judgment  credits 
ors  of  corporations  cannot  be  invoked  until  issue  oSr  ezecutioii  and  return 
unsatisfied,  and  statute  of  limitations  runs  from  that  time. 

Approved  in  Hobbs  Mfg.  Co.v.  Gooding,  176  Fed.  261,  100  C.  C.  A. 
83,  limitations  db  not  begin  to  run  against  ancillary  bill  in  equity  to 
serve  purpose  of 'execution  until  execution  is  returned  unsatisfied;  Wat- 
kins  V.  Wilhoit,  4  Cal.  Unrep.  457,  35  Pac.  649,  Ziska  v.  Ziska,  20  Okl. 
644,  645,  28  K  B.  A.  (N.  8.)  1,  95  Pac.  258,  and  .Blackwell  v.  Hatch, 
13  OkL  173,  73  Pac.  934,  limitations  on  action  in  nature  of  creditor's 
bill  runs  for  return  of -execution  nulla  bona  and  not  from  date  of  fraud- 
ulent transfer;  Watt  v.  Morrow,  19  S.  D.  325,  103  N.  W.  47,  all  hold- 
ing limitations  do  not  begin  to  run  against  creditor's  suit  to ; subject 
property  fraudulently  conveyed  to  payment  of  judgment  against  gran- 
tor till  recovery  of  judgment;  Williams  v.  Commercial  Nat.  Bank,  49 
Or.  505,  507,  11  L.  B.  A.  (N.  8.)  857,  90  Pac.  1017,  where  corporations 
conveyed  in  fraud  of  creditors,  statute  begins  to  run  on  return  of  exe- 
cution nulla  bona;  Albright  v.  Texas  etc.  R.  Co.,  8  N.  M.  425,  46  Pac. 
449,  dismissing  bill  against  stockholder,  in  absence  of  unsatisfied 
execution. 

Time  of  accrual  of  right  of  action  as  to  stockholder's  liability. 
Note,  10  K  B.  A.  (N.  8.)  904. 

Equity  aids  creditors  only  lifter  legal  remedies  have  been  exhausted 
and  proved  inadequate;  after  Judgment,  execution  and  return  unsatisfied. 

Approved  in  j  Coleman  v.  Hagey,  252  Mo.  127,  158  S.  W.  836,  follow- 
ing rule;  United  Cigarette  Mach.  Co.  v.  Winston  Cigarette  Mach.  Co., 
194  Fed.  962,  114  C.  G.  A.  583,  equity  cannot  enforce  lien  of  corpora- 
tion on  its  stock,  given  by  charter  against  stockholder  to  secure  debts 
to  corporation,  until  claim  reduced  to  judgment  at  law;  Strang  v.  Rich- 
mond etc.  R.  R.  Co.,  101  Fed.  516,  41  C.  C.  A.  474,  holding  contract  to 
build  railroad  not  specifically  enforceable  in  equity,  nor  will  court  im- 
pound its  bonds  appropriated  to  pay  while  contract  is  still  unper- 
formed; Moyer  v.  Riggs,  8  Kan.  App.  237,  55  Pac.  495,  holdino:  jud^- 
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ment  creditor 's  action  in  nature  of  creditor's  bill,  under  Kansas  rCode, 
must  alleg;e {judgment  debtor  has  no  personalty  or  realty' subject  to  levy 
on  execution;  State  Bank  v.  Belk,  68  Neb.  519,. 94  N.  W.  619,  upholding 
creditor's  suit  by  judgment  creditor  where  judgment  debtor  has  fraud- 
ulently conveyed  property;  Williams  v.  Commercial  Nat.  Bank,  49  Or. 
505,  11  L.  R.  A.  (N.  S.)  867,  91  Pac.  444,  applying  rule  where  transfer 
of  corporation's  property  was  constructively  fraudulent  as  to  creditors; 
National  Tube- Works  Co.  v.  Ballou,  146  U.  S.  624,  86  L.  Ed.  1072,  13 
Sup.  Ct.  166,  applying  rule  and  dismissing  bill  in  equity;  Swan  Land 
etc.  Co.  V.  Frank,  148  U.  S.  612,  87  K  Ed,  581,  13  Sup,  Ct.  694,  dis- 
missing bill  for  unliquidated  damages  brought  against  stockholders; 
Bacon  v.  Harris,  62  Fed.  101,  maintaining  creditor's  bill  after  State 
judgment  and  unsatisfied  execution;  Kittel  v.  Augusta  etc.  R.  Co.,  65 
Fed.  863,  Childs  v.  N.  B.  Carlstcin  Co.,  76  Fed.  92,  Bickford  v.  McComb> 
88  Fed.  431,  Medberry  v.  Troutman,  94  Fed.  954,  Baxter  v.  Moses,  77 
Me.  476,  62  Am.  Rep.  786,  1  Atl.  352;  Fairbanks  v.  Welshans,  55  Neb. 
380,  75  N.  W.  872,  and  Minkler  v.  United  States  Sheep  Co.,  4  N.  D. 
509,  33  L.  R.  A.  649,  62  N.  W.  595,  all  applying  rule  and  dismissing 
creditors'  bills;  Albright  v.  Texas  etc.  R.  Co.,  8  N.  M.  426,  46  Pac.  449, 
dismissing  bill  against  stockholder,  in  absence  of  execution  returned 
unsatisfied. 

Distinguished  in  Paulson  &  Co.  v.  Ward,  4  N.  D.  104,  58  N.  W.  793, 
maintaining  bill  to  aid  legal  process,  while  execution  is  outstanding. 

Demands  which  will  support  a  creditor's  bill.    Note,  66  Am.  St. 
Rep.  277. 

Where  statute  gave  corporation  creditors  equitable  remedy  after  Judg- 
ment and  unsatisfied  execution  at  law,  revision  omitting  mention  of  such 
legal  proceedings  will  not  be  construed  so  as  to  change  role  of  equity  re- 
quiring them  as  prerequisite. 

Approved  in  White  Mountain  Paper  Co.  v.  Morse,  127  Fed.  646,  62 
C.  C.  A.  369,  holding  corporation  may  be  adjudged  bankrupt  after  dis- 
solution where  statute  of  State  of  its  creation  continues  them  as  bodies 
corporate  after  dissolution  for  purposes  of  suits  and  of  settling  up  their 
affairs;  Worcester  Color  Co.  v.  Henry  Wood's  Sons  Co.,  209  Mass.  Ill, 
95  N.  E.  395,  construing  provisions  of  statute  relating  to  dissolution  of 
corporations  as  to  effect  on  pending  suits ;  Rice  v.  Sharpleigh  Hardware 
Co.,  85  Fed.  568,  construing  code  as  {revision  and  not  modification  of 
old  statutes. 

Power  of  corporation  to  tssue  fully  paid  up  stock  and  debentures 
at  a  discount.    Note,  7  E.  R.  0.  406. 

Miscellaneous.  Cited  in  Hinrichs  v  City  of  New  Orleans,  50  La. 
Ann.  1218,  24  South.  226,  not  in  point. 
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111  V.  8.  117-120,  28  Xi.  Ed.  873,  4  Sup.  Ot.  388,  MOOBB  ▼.  PAQE. 

Hiubaad  may  settle  portion  of  his  property  on  wife,  if  he  does  noli 
thereby  impair  claims  of  •T<«fciwg  creditors,  and  it  Is  not  to.  cover  fatnre 
ftand. 

Approved  in  Fulton  Invest.  Co.  v.  j  Smith,  27  Colo.  App,  281,  149  Pac. 
445,  conveyance  without  consideration  is  not  presumptively  fraudulent 
nor  void  as  to  subsequent  creditors;  Dfeld  v.  De  Baca,  13  N.  M.  39,  79 
Pac.  725,  where  4  conveyance  to  wife  is  set  aside,  in  absence  of  actual 
fraud  she  is  entitled  to  be  paid  amount  of  dotal  property,  and  her  sepa- 
rate property,  which  has  come  into  husband's  possession;  Aldous  v. 
Olverson,  17  S.  D.  200,  i95  N.  W.  920,  conveyance  by  husband  to  wife 
not  made  to  defraud  subsequent  creditors  cannot  be  complained  of  by 
them,  though  intended  to  defraud  existing  creditors;  Bean  v.  Patter- 
son, 122  U.  Sw  499,  30  L.  Ed.  1127,  77  Sup.  Ct.  1299,  holding  conveyance 
by  husband  to  secure  prior  indebtedness  to  wife,  valid;  Metropolitan 
Nat.  Bank  v.  Rogers,  47  Fed.  153,  holding  conveyance  and  subsequent 
improvement  of  land  by  husband,  valid;  Waterman  v.  Higgins,  28  Fla. 
668,  10  South.  99,  holding  conveyance  to  wife  good  against  children 
of  grantor;  Sipley  v.  Wass,  49  N.  J.  Eq.  467,  24  Atl.  236,  holding  con- 
veyance of  equitable  estate  to  wife  entitles  her  to  legal  title  against 
heirs ;  Vought  v.  Vought,  50  N.  J.  Eq.  180,  27  Atl.  490,  applying  rule  in 
quieting  title  to  land ;  Miller  v.  Miller,  17  Or.  435,  21  Pac.  942,  holding 
conveyance  to  wife  valid,  although  not  a  formal  deed  of  settlement. 

Direct  conveyance  from  husband  to  wife.    Note,  88  Am.  Dec.  55. 

Effect  of  conveyance  by  husband  to  wife.    Note,  69  L.  B.  A.  370. 

Enforceability  of  contract  to  make  settlement.    Note,  24  E.  «R.  0. 
180. 

Ill  V.  8.  120-122,  28  L.  Ed.  371,  4  Sop.  Ot.  291,  QABXETBOV  ▼.  OLABK. 

In  salt  for  inftlngement  of  improvement  on  existing  device,  patentee 
most  show  portion  of  profits  doe  to  his  Improvement,  or  that  all  profits  are 
attributable  to  it,  to  secure  more  than  nominal  damages. 

Approved  in  Westinghouse  Electric  etc.  Co.  v.  Wagner  Electric  etc. 
Co.,  225  U.  S.  615,  617,  618,  56  L.  Ed.  1226,  1227,  32  Sup.  Ct.  691,  Under- 
wood  Typewriter  Co.  v.  Steams  &  Co.,  227  Fed.  79,  Underwood  Type- 
writer Co.  V.  Fox  Typewriter  Co.,  220  Fed.  885,  Schmertz  Wire  Glass 
Co.  V.  Western  Glass  Co.,  203  Fed.  1007,  1008,  Beckwith  v.  Malleable 
Iron  Range  Co.,  195  Fed.  292,  294,  Westinghouse  Electric  &  Mfg.  Co.  v. 
Wagner  Electric  &  Mfg.  Co.,  173  Fed.  368,  369,  97  C.  C.  A.  621,  Force 
V.  Sawyer-Boss  Mfg.  Co,  143  Fed.  900,  75  C.  C.  A-.  102,  Baker  v.  Crane 
Co,  138  Fed.  61,  70  C.  C.  A.  486,  and  New  York  Bank  Note  Co.  v. 
Hamilton  Bank  Note  Co.,  180  N.  Y.  296,  73  N.  E.  53,  all  following  rule ; 
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Seeger  Refrigerator  Co.  v.  American  Car  etc.  Co.,  219  Fed.  568,  569 j 
135  C.  C.  A.  333,  holding  jburden  is  on  patentee  to  show  profits  due  to 
infringement  sustained  by  proof  that  parts  composing  article  were  so 
intermingled  that  profits  could  not  be  apportioned;  Seeger  Refrigerator 
Co.  V.  American  Car  &  Foundry  Co.,  ^  212  Fed.  751,  752,  753,  difference 
in  ef&ciency  of  refrigerator-cars  due  to  use  of  patented  partitions  held 
to  be  basis  in  computing  damages  for  infringement;  Van  Brunt  v.  La 
Crosse  Plow  j  Co.,  208  Fed.  287,  where  sales  of  grain-seeder  in  certain 
region  were  entirely  due  to  use  of  patented  furrow-opener,  entire  profits 
of  such  sales  are  recoverable  by  owner  of  patent;  In  re  Beckwith,  203 
Fed.  48,  121  C.  C.  A.  381,  and  Beckwith  v.  Malleable  Iron  Range  Co., 
207  Fed.  850,  both  holding  equity  rule  sixty-three  applies  to  accounting 
for  infringement;  G.  &  jC.  Merriam  Co.  v.  Saalfield,  198  Fed.  371,  117 
C.  C.  A.  245,  complainant  in  suit  for  unfair  competition  can  only  re- 
cover profit  on  sales  lost  through  simulation  of  trademark,  and  when 
cause  of  sale  is  ^  not  determinable,  defendant  may  be  required  to  account 
for  profit  made;  Maimin  v.  Union  Special  Mateh.  Co.,  187  Fed.  127,  109 
C.  C.  A.  41,  awarding  plaintiff  entire  profits  realized  from  sale  of  in- 
fringed article;  Dowagiac  Mfg.  Co.  v.  Minnesota  Moline  Plow  Co.,  183 
Fed.  316,  317,  105  C.  C.  A.  526,  awarding  nominal  damages  for  use  of 
patented  device  in  grain  drill;  Peerless  Brick  Mach.  Co.  v.  Miracle 
Pressed  Stone  Co.,  181  Fed.  ^529,  infringer  held  accountable  for  entire 
profits  from  patented  feature  of  machine  where  he  and  plaintiff  were 
only  manufacturers  having  such  machines  in  market;  American  St. 
Flushing  Mach.  Co.  v.  St.  Louis  St.  .Flushing  Mach.  Co.,  180  Fed.  761, 
holding  proof  insufficient  to  show  damages  from  infringement  of  pat- 
ented nozzle  by  use  on  street-flushing  cart;  Roth  v.  Harris,  197  Fed. 
931,  934,  935,  where  plaintiff  has  proven  receipt  of  profits  and  that  de- 
fendant's books  are  so  kept  as  to  conceal  part  due  to  infringement, 
burden  to  make  separation  is  on  defendant;  Brown  v.  Lanyon  Zinc  Co., 
179  Fed.  312,  102  C.  C.  A.  497,  holding  profits  recoverable  were  those 
due  to  use  of  patented  device  in  machine  as  against  use  of  device  open 
to  defendant  which  could  have  been  next  most  advantageously « used; 
Orr'&  Lockett  Hardware  Co.  v.  Murray,  163  Fed.  55,  89  C.  C.  A.  492, 
patentee  held  entitled  to  whole  profits  where  device  infringed  was  en- 
tirely new  article;  P.  P.  Mast  &  Co.  v.  Superior  Drill  Co.,  154  Fed.  55, 
83  C.  C.  A.  157,  court  cannot  award  arbitrary  sum  as  profits,  not  based 
on  findings  of  master  or  evidence;  Cauda  Bros.  v.  Michigan  Malleable 
Iron  Co.,  152  Fed.  182,  81  C.  C.  A.  420,  where  infringed  device  is  shown 
to  be  portion  of  defendant's  machine,  defendant  must  show  other  ele- 
ments before  plaintiff  is  required  to  show  profits  arising  from  use  of 
infringed  device ;  Eastern  Paper  Bag  Co.  v.  Continental  Paper  Bag  Co., 
142  Fed.  519,  where  patent  infringed  by  machines  made  and  used,  but 
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not  sold,  and'  product  of  machine  has  no  superiority  giving  it  increased 
value,  savings  by  use  of  patented  device  are  only  profits  recoverable; 
Fox  V.  Knickerbocker  ,Eng.  Co.,  140  Fed.  715,  both  profits  and  damages 
are  recoverable  in  infringement;  Westinghouse  v.  New  York  Air  Brake 
Co.,  140  Fed.  549,  552,  72  C.  C.  A.  61,  applying  rule  in  accounting  for 
profits  for  infringement  of  Westinghouse  patent  No.  376,837,  for  quick 
action  triple  valve  for  air-brakes  where  complete  brakes  only  sold; 
Brinton  v.  Paxton,  134  Fed.  80,  67  C.  C.  A.  204,  where  profit  made  on 
patented  part  alone  shown  separate  from  that  on  machine  as  whole  and 
no  substitute  on  market,  complainant  may  recover  such  profits;  Kansas 
City  Hay  Press  Co.  v.  Devol,  127  Fed.  366,  holding  where  patent  in- 
fringed is  for  improved  part  only  of  machine,  other  parts  being  open 
to  defendant's  use,  burden  is  on  complainant  to  apportion  his  damages 
and  defendant's  profits  between  patented  and  unpatented  features; 
Penfield  v.  Potts,  126  Fed.  485,  61  C.  C.  A.  371,  holding  infringing 
machine  having  special  value  due  to  the  single  part,  patentee  entitled 
to  recover  entire  profits  from  sale  of  machines,  their  value  depending 
thereupon;  Lattimore  v.  Hardsocg  Mfg.  Co.,  121  Fed.  988,  58  C.  C,  A. 
287,  holding  accounting  for  infringement  of  miner's  lantern-holder 
attachable  to  cap,  complainant  entitled  to  profits  from  holder  only,  as 
cap,  too,  has  value;  Elgin  Wind  Power  etc.  Co.  v.  Nichols,  105  Fed. 
783,  45  C.  C.  A.  49,  holding  where  complainant  claims  infringement  re- 
lating to  wind-mill,  same  being  more  valuable,  he  must  prove  what  por- 
tion of  profits  he  is  entitled  to;  Wales  v.  Waterbury  Mfg.  Co.,  101  Fed. 
129,  41  C.  C.  A.  250,  holding  where  holders  were  of  no  value,  but  for 
patented  buckle,  an  infringer  is  liable  for  entire  profits  of  sale;  Dobson 
V.  Hartford  Carpet  Co.,  114  U.  S.  445,  29  L.  Ed.  179,  5  Sup.  Ct.  948, 
allowing  only  nominal  damages  where  no  profits  were  ihade;  Tilghman 
V.  Proctor,  125  U.  S.  149,  31  L.  Ed.  668,  8  Sup.  Ct.  901,  McCreary  v. 
Pennsylvania  Canal  Co.,  141  U.  S.  463,  35  L.  Ed.  819,  12  Sup.  Ct.  42, 
Sessions  v.  Romadka,  145  U.  S.  45,  36  L.  Ed.  616,  12  Sup.  Ct.  803,  Fay 
v.  Allen,  24  Blatchf.  276,  30  Fed.  447,  Reed  v.  Lawrence,  29  Fed.  918, 
920,  Firk  v.  Du  Bois,  46  Fed.  487,  Tuttle  v.  Claflin,  76  Fed.  232,  22 
C.  C.  A.  138,  and  Campbell  v.  "Mayor  etc.  of  New  York,  81  Fed.  185, 
all  awarding  damages  for  portion  of  profits  attributable  to  patent; 
Hurlbut  V.  Schillinger,  130  U.  S.  472,  32  L.  Ed.  1017,  9  S^p.  Ct.  589, 
Crosby  Steam  Gauge  &  Valve  Co.  v.  Consolidated  Safety  Valve  Co., 
141  U.  S.  453,  454,  35  L.  Ed.  814,  815,  12  Sup.  Ct.  53,  54,  Morss  v. 
Union  Form  Co.,  39  Fed.  472,  473,  and  Keep  v.  Fuller,  42  Fed.  89d,  all 
awarding  damages  in  amount  of  all  profits,  wh^re  such  are  attributable 
solely  to  patent;  Keystone  Mfg.  Co.  v.  Adams,  151  U.  S.  148,  38  L.  Ed. 
106,  14  Sup.  Ct.  298,  Roemer  v.  Simon,  24  Blatchf.  397,  31  Fed.  42, 
Everest  v.  Buffalo  etc.  Oil  Co.,  24  Blatchf.  465,  466,  31  Fed.  743,  744, 
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746,  Bostock  v.  Goodrich,  25  Fed.  819,  Tnttle  v.  Gaylord,  28  Fed.  97, 
Fischer  v.  Hayes,  39  Fed.  613,  Mosher  v.  Joyce,  51  Fed,  444,  2  C.  C.  A. 
322  (affirming  45  Fed.  206),  and  Hunt  Bros.  Fruit  Packing  Co.  v.  Cas- 
sidy,  53  Fed.  261,  262,  3  C.  C.  A.  525,  all  allowing  only  nominal  dam- 
ages where  profits  attributable  to  patent  were  not  clearly  shown; 
Atlantic  Milling  Co.  v.  Rowland,  27  Fed.  25,  awarding  damages  in 
amount  of  profits  due  to  use  of  trademark. 

Distinguished  in  United  States  Frumentum  Co.  v.  Lauhoff,  216  Fed. 
626,  132  C.  C.  A.  614,  and  Hamilton-Brown  Shoe  Co.  v.  Wolf  Bros. 
&  Co.,  240  U.  S.  260,  60  L.  Ed.  684,  36  Sup.  Ct.  272,  both  holding  where 
infringement  is  not  innocent  and  profits  due  to  infringement  cannot  be 
determined  plaintiff  is  not  limited  to  such  profits;  Western  Glass  Co. 
V.  Schmertz  Wire  Glass  Co.,  226  Fed.  735,  where  patented  process  for 
making  product  was  used  in  entirety,  profits  recoverable  are  not  those 
made  in  excess  of  profits  made  by  using  usual  unpatented  process,  but 
profits  in  entirety;  Conroy  v.  Penn  Electrical  &  Mfg.  Co.,  199  Fed.  429, 
118  C.  C.  A.  101,  whole  profits  held  recoverable  in  suit  for  infringe- 
ment of  patent  for  toilet  mirror;  Clark  v.  Johnson,  199  Fed.  119,  120 
C.  C.  A.  382,  upholding  findings  that  entire  value  of  article  arose  from 
device  infringed  and  that  burden  was  on  defendant  to  show  any  profit 
from  other  sources;  Yesbero  v.  Hardesty  Mfg.  Co.,  166  Fed.  124,  125, 
126,  92  C.  C.  A.  46,  whole  profits  are  recoverable  where  patent  is  for 
combination  as  unit  in  which  parts  co-operate;  Brennan  &  Co.  ▼• 
Dowagiac  Mfg.  Co.,  162  Fed.  476,  477,  89  C.  C.  A.  392,  infringer  of  pat- 
ent for  combination  of  ^new  and  old  elements  which  accomplish  im- 
proved result  is  liable  for  profits  on  entire  machine;  Dowagiac  Mfg. 
Co.  V.  Superior  Drill  Co.,  162  Fed.  480,  89  C.  C.  A.  399,  willful  infringer 
held  liable  for  entire  profits  ^hen  profits  on  patented  and  unpatented 
parts  of  machine  could  not  be  separated;  Piaget  Novelty  Co.  v.  Head- 
ley,  123  Fed.  898,  holding  sale  of  infringing  article,  valueless  otherwise, 
complainant  is  entitled  to  net  profits  after  deducting  office  and  factory 
rentals  and  expenses  of  manufacture;  Regis  v.  Jaynes,  191  Mass.  251, 
77  N.  E.  777,  determining  damages  on  accounting  for  profits  of  defend- 
ants who  had  been  restrained  from  infringing  trademark;  Creamer  v. 
Bowers,  35  Fed.  208,  holding  patentee  testifying  to  amount  of  damages 
cannot  recover  more  on  basis  of  profits;  Untermeyer  v.  Freund,  58  Fed. 
211,  7  C.  C.  A.  183,  awarding  damages  in  amount  of  entire  profits,  with- 
out apportionment,  under  Federal  statute;  dissenting  opinion  in  West- 
inghouse  Electric  &  Mfg.  Co.  v.  Wagner  Electric  &  Mfg.  Co.,  173  Fed. 
375,  376,  377,  97  C.  C.  A.  621,  majority  following  rule;  dissenting  opin- 
ion in  Brown  v.  Lanyon  Zinc  Co.,  179  Fed.  315,  102  C.  C.  A.  497,  major- 
ity holding  profits  due  to  use  of  patent  were  niL 
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Lost  profits  by  infringement  of  patents,  copyrights,  or  trademarks 
as  damages.    Note,  51  L.  R.  A.  820. 

Bnrden   of  proof   as  to   profits  in   infringement   snit.    Note,   41 
K  R.  A.  (N.  S.)  656,  657. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  £.  R.  0.  856. 

Ill  U.  S.  122-124,  28  L.  Ed.  372,  BlaAOK  Y.  THOBNB. 

Patentee  can  only  obtain  nominal  damages  for  Infringement  of  furnace 
improvement,  wliere  other  methods  in  common  use  produce  same  result,  wl^ 
equal  facility  and  cost. 

Approved  in  Van  Brunt  v.  La  Crosse  Plow  Co.,  208  Fed.  288,  in- 
fringer held  liable  for  entire  profits  from  sales  due  to  use  of  patented 
furrow-opener  on  grain-drill;  Peerless  Brick  Mach.  Co.  v.  Miracle 
Pressed  Stone  Co.,  181  Fed.  529,  where  owner  of  patent  and  infringer 
were  only  manufacturers  having  machines  of  kind  on  market  infringer 
is  liable  for  entire  profits  attributable  to  patented  feature;  Dobson  v. 
Hartford  Carpet  Co.,  114  U.  S.  445,  29  L.  Ed.  179,  5  Sup.  Ct.  948, 
Roemer  v.  Simon,  24  Blatchf.  397,  31  Fed.  42,  Everest  v.  Buffalo  etc. 
Oil  Co.,  24  Blatchf.  465,  31  Fed.  744,  746,  Reed  v.  Lawrence,  29  Fed. 
918,  Shannon  v.  Bruner,  33  Fed.  873,  33  C.  C.  A.  485,  Fischer  v.  Hayes, 
39  Fed.  613,  and  Boston  v.  Allen,  91  Fed.  263,  all  applying  rule  and 
awarding  nominal  damages,  in  absence  of  proof  of  damages  attributable 
to  use  of  invention ;  Webster  Loom  Co.  v.  Higgins,  43  Fed.  676,  Mosher 
v.  Joyce,  45  Fed.  206,  and  Tilghman  v.  Proctor,  125  U.  S.  149,  31  L.  Ed. 
668,  8  Sup.  Ct.  901,  all  awarding  damages  in  amount  of  profits  attribut- 
able to  wrongful  use  of  patent. 

Lost  profits  by  infringement  of  patents,  copyrights,  or  trademarks 
as  damages.    Note,  51  L.  R.  A.  817,  819. 

Burden   of  proof   as   to   profits   in   infringement   suit.    Note,   41 
K  R.  A.  (N.  S.)  657. 

Wliere  license  fee  has  been  generally  paid  for  use  of  patented  improve- 
mant,  its  amount  may  be  taken  as  criterion  of  damage  for  infringement. 

Approved  in  Creamer  v.  Bowers,  35  Fed.  208,  awarding  damages  in 
amount  of  license  claimed  by  patentee. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  E.  R.  0.  854. 

Ill  U.  S.  125-134,  28  Ii.  Ed.  374,  4  Snp.   Ct.  322,  PHOENIX  BANK  Y. 


Relation  of  debtor  and  creditor  exists  between  banks  where  one  has 
money  on  deposit  arising  from  collections  on  behalf  of  other. 

XII— 31 
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Approved  in  Sehinotti  v.  Whitney,  130  Fed.  781,  money  deposited  in 
bank  in  New  York  at  interest  and  subject  to  check  is  "money  lent"  to 
banker  within  Civ.  Code  La.,  art.  3538,  prescribing  limitations  for  re- 
covery thereof;  National  Dredging  Co.  v.  President  etc.  Fanners'  Bank, 
6  Penne.  (Del.)  588,  589,  130  Am.  St.  Rep.  158,  16  L.  R.  A.  (K.  S.)  593, 
69  AtL  610,  holdin^:  bank  not  char«]:eable  with  moneys  paid  on  foi^d 
checks  when  depositor  has  received  balanced  pass-book  showing  pay- 
ment of  checks,  and  failed  to  notify  bank  in  reasonable  time;  Allen  v. 
Puritan  Trust  Co.,  211  Mass.  418,  L.  R.  A.  1915C,  518,  97  N.  E.  917, 
bank  deposit  is  held  subject  to  obligation  to  pay  on  demand  of  deposi- 
tor; Kenneth  Inv.  Co.  v.  Bank,  96  Mo.  App.  144,  70  S.  W.  177,  179, 
holding  depositor  receiving  bank-book  duly  balanced  is  not  precluded 
impeaching  it,  based  upon  pajrment  of  forged  check,  in  absence  of  his 
negligence;  SUte  v.  Franklin  Co.  Bank,  74  Vt.  256,  52  Atl.  1070,  hold- 
ing taxes  payable  by  statute  upon  bank  deposits  applies  both  to  saving 
and  commercial  deposits  of  savings  bank,  both  being  general  deposits: 
dissenting  opinion  in  Pullen  v.  Placer  Co.  Bank,  138  Cal.  178,  94  Am. 
St.  Rep.  28,  7n  Pac.  86,  majority  holding  a  bank  paying  a  check  with 
notice  of  the  drawer's  death  is  liable  to  his  estate;  Janin  y.  London  & 
San  Francisco  Bank,  92  Cal.  22,  27  Am.  St.  Rep.  84,  14  L.  R.  A.  322, 
27  Pac.  1100,  and  Leather-Mfg.  Bank  v.  Morgan,  117  U.  S.  106,  29 
L.  Ed.  815,  6  Sup.  Ct.  660,  both  refusing  recovery  to  depositor  of  money 
paid  on  forged  check,  where  he  was  negligent;  Himstedt  v.  German 
Bank,  46  Ark.  540,  holding  relation  between  bank  and  general  deposi- 
tor, that  of  debtor  and  creditor;  Shipman  ▼.  Bank  of  State  of  Now 
York,  126  N.  Y.  327,  22  Am.  St.  Rep.  826,  12  L.  R.  A.  796,  27  N.  E.  373, 
holding  bank  liable  for  payment  on  forged  check;  United  States  v. 
Wardwell,  172  U.  S.  55,  43  L.  Ed.  860,  19  Sup.  Ct.  89,  aiguendo. 

Distinguished  in  Wallace  v.  Stone,  107  Mich.  193,  65  N.  W.  114,  hold- 
ing money  collected  by  bank,  on  paper  sent  for  that  purpose,  is  held 
in  trust. 

The  effect  of  balances  struck  in  pass-books.    Note,  134  Am,  St. 
R^.  1020. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  523. 

Ill  U.  S.  134-138,  28  I*.  Ed.  378,  4  Sup.  Ot.  353,  CHESAPEAKE  ETC. 
R.  R.  CO.  ▼.  WHITE. 

Supreme  Court  cannot,  by  writ  of  proMbltlon,  stay  proceedings  in  lower 
Federal  court,  on  ground  that  rights  of  parties  are  tnvolTSd  in  suit  pending 
under  writ  of  error  to  State  court. 

Approved  in  Friedman  v.  Israel,  26  Fed.  802,  804,  in  attachment  re- 
moved from  State  court,  Federal  court  may  order  marshal  to  hold 
property. 
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If  sufficient  case  for  removal  was  made  in  State  conrt,  its  ri^tfnl 
Jurisdiction  is  gone;  but  if  it  proceeds  and  forces  defendant  to  trial,  remedy 
is  by  writ  of  error  after  final  Judgment,  and  not  by  prohibition  or  punish- 
ment for  contempt. 

Approved  in  Stone  v.  South  Carolina,  117  U.  S.  432,  29  L.  Ed.  963, 
6  Sup.  Ct.  800,  holding  refusal  to  allow  removal  reviewable;  Birdseye 
V.  Shaeffer,  37  Fed.  827,  remanding  suit  where  grounds  of  removal  were 
insufficient;  Stix  &  Co.  v.  Keith,  90  Ala.  125,  7  South.  424,  Robertson 
v.  Kettell,  64  N.  H.  430,  14  Atl.  79,  Craven  v.  Turner,  82  Me.  385,  19 
Atl,  865,  all  applying  rule  and  ordering  removal  of  eause;  Hickman  v. 
Missouri  etc.  Ry.  Co.,  151  Mo.  655,  52  S.  W.  353,  upholding  judgment, 
where  defendant  refused  to  participate  in  trial,  claiming  removal;  dis- 
senting opinion  in  North  American  Loan  etc.  Co.  v.  Colonial  etc.  Mtge. 
Co.,  3  S.  D.  604,  54  N.  W.  665,  majority  setting  aside  default  judgment 
entered  after  filing  of  petition  for  removal. 

Distinguished  in  Buxton  v.  Pennsylvania  Lumber  Co.,  221  Fed.  726, 
on  filing  petition  and  bond  for  removal  in  State  court  that  court  loses 
jurisdiction,  and  iinless  remanded  judgment  rendered  by  it  is  a  nullity. 

Ul  U.  S.  188-148,  28  L.  Ed.  379,  4  Sup.  Ot.  864,  NEW  EKGIiAKD  MUT. 
UFE  INS.  CO.  Y.  WOODWOETH. 

Letters  of  administration,  stating  tliat  deceased  bad  i>ersonai  property 
witUn  State  granting  them,  at  time  of  death,  give  administrator  prima  fade 
authority  to  sue  tbere. 

Approved  in  Anderson  v.  Louisville  etc.  R.  Co.,  210  Fed.  692,  127 
C.  C.  A.  277,  suit  under  Employers*  Liability  Act  can  be  maintained  by 
ancillary  administrator  appointed  iir  state  other  than  that  of  deced- 
ent's domicile. 

Foreign  insurance  corporation  doing  business  and  suable  in  State  under 
statute,  has  domicile  there  sufUcient  to  make  debt  on  policy  assets  to  sup- 
port grant  of  letters  of  administration  tliere. 

Approved  in  Southern  Pac.  Co.  v.  De  Valle  Da  Costa,  190  Fed.  693, 
111  C.  C.  A.  417,  claim  for  wrongful  death  under  Kentucky  statutes  is 
assets .  giving  jurisdiction  to  appoint  administrator  to  enforce  liabil- 
ity; De  Valle  Da  Costa  v.  Southern  Pac.  Co.,  160  Fed.  218,  claim 
for  wrongful  death  warrants  appointment  of  administrator  in  any 
jurisdiction  where  defendant  may  be  sued;  Morgan  v.  Mutual  Benefit 
Life  Ins.  Co.,  16  Cal.  App.  93,  116  Pac.  388,  and  Morgan  v.  Mutual 
etc.  life  Ins.  Co.,  189  N.  Y.  455,  82  N.  E.  441,  both  holding 
claim  of  resident  assignee  of  insurance  policy  issued  to  resident 
against  foreign  insurance  company  doing  business  in  State  is  personal 
property  within  State  authorizing  service  by  publication  on  nonresi- 
dent; Hindorff  v.  Sovereign  Camp  of  Woodmen,  150  Iowa,  189,  129 
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N.  W.  833,  location  of  beneficiary  fund  is  immaterial  in  action  on 
mutual  benefit  certificate;  Zambrino  v.  Galveston  etc.  Ry.  Co.,  38  Fed. 
464,  holding  foreign  railroad  suable  in  Federal  court  in  district  where 
it  has  road  and  agents;  Equitable  Life  Assur.  Soc.  v.  Vogel,  76  Ala. 
449,  62  Am.  R^.  847,  and  New  York  Life  Ins.  Co.  v.  Smith,  67  Fed. 
697,  14  C.  C.  A.  636  (affirming  67  Fed.  134),  both  applying  rule  and 
maintaining  suit  on  policy  by  administrator;  Sulz  v.  Mutual  Reserve 
Fund  Assn.,  145  N.  Y.  671,  28  L.  R,  A.  382,  40  N.  E.  244,  dismissing 
suit  on  insurance  policy,  where  foreign  administrator  has  already 
brought  suit  in  another  State. 

Distinguished  in  Moore  v.  Jordan,  36  Kan.  276,  59  Am.  Rep.  554,  13 
Pac.  339,  holding  Kansas  notes  and  mortgage  cannot  be  sued  upon  by 
administrator  appointed  in  Colorado,  without  other  assets. 

What  assets  will  give  jurisdiction  to  appoint  administrator.    Note, 
L.  R.  A.  1915D,  864. 

Simple  contract  debts,  such  as  Uumrance  poUcy,  are,  for  pnxpote  of 
founding  administration,  assets  wliere  debtor  resides. 

Approved  in  Kennedy  v.  Hodges,  216  Mass.  116,  102  N.  E.  435,  claims 
for  rent  under  leases  of  realty  in  other  states  paid  to  ancillary  executor 
In  state  are  property  within  State. 

Corporation  of  one  State,  doing  business  In  another,  Is  suable  In  Fed- 
eral courts  In  latter  State  In  manner  provided  by  Its  laws,  and  It  Is  con- 
sidered as  bavlng  domicile  tnere. 

Approved  in  Equitable  Life  Assur.  Soc.  v.  Brown,  187  U.  S.  372,  47 
L.  Ed.  192,  23  Sup.  Ct.  124,  holding  Supreme  Court  jurisdiction  to 
review  judgments  of  court  of  Hawaii,  under  act  of  April  30th,  §  86, 
measured  same  as  reviewing  judgments  of  State  courts;  Garvey  v. 
Compania  Mctulurgica  Mexieana,  222  Fed.  736,  quashing  service  of  sum- 
mons on  foreign  corporation  made  on  one  not  agent  for  corporation ; 
Michigan  Aluminum  Foundry  Co.  v.  Aluminum  Castings  Co.,  190  Fed. 
883,  Circuit  Court  has  jurisdiction  under  Anti  Trust  Act  of  1890  of 
defendant  doing  business  in  State ;  Elk  Garden  Co.  v.  T.  W.  Thayer  Co., 
179  Fed.  668,  foreign  corporation  is  "found"  within  district  when  it 
has  there  an  agent  designated  to  receive  service  of  process;  Case  v. 
Smith,  Lineaweaver  &  Co.,  162  Fed.  733,  service  on'  officer  casually 
within  State  gives  no  jurisdiction  over  foreign  corporation  not  doing 
business  in  State;  Kibbler  v.  St.  Louis  etc.  R.  Co.,  147  Fed.  881,  882, 
foreign  corporation  which  under  State  law  can  be  sued  in  counties 
^here  it  docs  business  can  be  sued  in  Federal  court  only  if  it  does  busi- 
ness in  one  of  counties  of  district;  London,  Paris  etc.  Bank  v.  Aron- 
stein,  117  Fed.  609,  54  C.  C.  A.  663,  holding  British  corporation  trans- 
acting business  in  California,  maintaining  office  in  charge  of  managers, 
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law  of  said  State  governs  in  transferring  shares  npon  stockholder's 
death;  In  re  Magid-Hope  Silk  Co.,  110  Fed.  353,  holding  commissioner 
of  corporation  of  the  State  appointed  attorney  to  receive  service  of 
process  of  bankruptcy  proceedings  in  the  State  is  sufficient  to  give 
jurisdiction;  Piatt  v.  Massachusetts  Real  Estate  Co.,  103  Fed.  707,  hold- 
ing in  absence  of  agreement  of  corporation  otherwise,  acts  of  1887-88, 
the  only  lawful  service  could  be  made  in  district  of  which  corporation 
was  inhabitant  and  resident;  Howard  v.  Gold  Reefs,  102  Fed.  658,  hold- 
ing railroad  may  do  business  and  own  property  in  a  State,  but  such 
fact  does  not  overcome  presumption  of  nonresidence  in  preventing  re- 
moval; Groel  V.  United  Elec.  Co.,  69  N.  J.  Eq.  419,  60  Atl.  830,  deter- 
mining that  foreign  corporation  was  doing  business  in  State  so  as  to 
be  sued  by  service  on  process  agent;  Gomey  v.  United  Surety  Co.,  217 
N.  T.  274,  111  N.  E,  834,  foreign  surety  company  having  permanent 
business  in  State  is  to  be  treated  as  domestic  corporation  under  Code 
provisions  extending  time  to  sue  to  include  time  of  defendant's  absence 
from  State;  Lfockwood  v.  United  States  Steel  Corporation,  209  N.  Y. 
385,  L.  R.  A.  (N.  S.)  19150,  471, 103  N.  E.  700,  foreign  corporation  hav- 
ing office  in  State  for  transfer  of  stock  can  be  compelled  to  transfer 
stock;  In  re  Louisville  Underwriters,  134  U.  S.  493,  88  L.  Ed,  994,  10 
Sup.  Ct.  589,  holding  service  on  foreign  corporation's  attorney,  good  in 
admiralty;  Barrow  S.  S.  Co.  v.  Kane,  170  U.  S.  108,  42  L.  Ed.  967,  18 
Sup.  Ct.  529,  holding  foreign  corporation  doing  business  in  State, 
suable  in  Federal  court  there,  by  citizen  of  another  State;  Gray  v. 
Quicksilver  Min.  Co.,  10  Sawy.  263,  21  Fed.  289,  applying  rule;  United 
States  V.  American  Bell  Tel.  Co.,  29  Fed.  35,  holding  service  on  licensee 
of  foreign  corporation  insufficient;  Riddle  v.  New  York  etc.  R.  Co.,  39 
Fed.  291,  and  Zambrino  v.  Galveston  etc.  Ry.  Co.,  38  Fed.  452,  both 
holding  foreign  railroad  suable  in  district  where  it  has  road  and  agents ; 
Overman  Wheel  Co.  v.  Pope  Mfg.  Co.,  46  Fed.  579,  applying  rule  and 
refusing  to  remand  cause;  Van  Dresser  v.  Oregon  Ry.  etc.  Co.,  48 
Fed.  205,  holding  Federal  corporation  suable  in  Federal  court  in  any 
district  where  it  does  business  and  has  agent;  Mooney  v.  Buford  etc. 
Mfg.  Co.,  72  Fed.  40,  18  C.  C.  A.  421,  holding  service  provided  by  stat- 
ute, sufficient ;  Equitable  Life  Assur.  Soc.  v.  Vogel,  76  Ala.  448,  62  Am. 
Rep.  346,  holding  foreign  insurance  company  suable  by  administrator 
in  State  where  policy  was  procured;  Lovejoy  v.  Isbell,  70  Conn.  561, 
40  Atl.  533,  holding  bond  of  foreign  surety  company  given  for  costs 
in  suit  by  nonresident,  valid  under  statute. 

Distinguished  in  Modem  Woodmen  v.  Hester,  66  Kan.  138,  71  Pac. 
281,  holding  judgment  of  probate  court  in  one  county  appointing  guard- 
ian, void  for  want  of  jurisdiction,  guardian  validly  appointed  by  an- 
other may  collaterally  attack  former;  Fitzgerald  &  Mallory  Const.  Co. 
v.  Fitzgerald,  137  U.  S.  106,  84  L.  Ed.  612,  11  Sup.  Ct.  39,  holding  ser- 
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yice  on  officer  of  corporation  not  doing  business  in  State,  insufficient; 
Shaw  V.  Quincy  Min.  Co.,  146  U.  S.  452,  86  L.  Ed.  772,  12  Sup.  Ct.  938, 
holding  foreign  corporation  not  suable  in  one  State  by  citizen  of  an- 
other; In  re  Keasbey  &  Mattison  Co.,  160  U.  S.  228,  40  L.  Ed.  405,  16 
Sup.  Ct.  275,  and  Southern  Pac.  Co.  v.  Denton,  146  U.  S.  207,  86  L.  Ed. 
946,  both  holding  corporation  of  one  State,. doing  business  in  another, 
not  suable  in  Federal  court  in  latter,  under  statute;  Burger  v.  Grand 
Rapids  etc.  R.  Co.,  22  Fed.  563,  holding  corporation  of  two  States  not 
suable  in  Federal  court  in  one,  by  citizen  thereof;  Boston  Elec.  Co.  v. 
Electric  Oas  etc.  Co.,  23  Fed.  840,  holding  foreign  corporation  not 
suable  in  Federal  court  within  State,  in  absence  of  statute;  Hazeltine 
V.  Mississippi  Val.  Fire  Ins.  Co.,  56  Fed.  745,  and  St.  Louis  Wire-Mill  Co. 
▼.  Consolidated  Barb- Wire  Co.j  32  Fed.  803,  both  holding  service  on 
officer  of  foreign  corporation,  not  doing  business  within  State,  insuffi- 
cient. 

Nonresident's  right  to  sue  foreign  corporation.  Note,  70  L.  B.  A« 
548. 

Compelling  foreign  corporation  seeking  to  do  business  to  designate 
person  on  whom  process  may  be  served.  Note,  1  L.  B.  A. 
(K.  S.)  558. 

Law  governing  sales  or  mortgages  of  personalty  as  affected  by 
fraud  against  creditors.    Note,  11  L.  B.  A.  (N.  S.)  1008. 

Ill  U.  8.  148-156,  28  L.  Ed.  882,  4  Sup.  Ot.  360,  COOPEB  v.  SCHLESlKaEB. 

Where  charge  embraces  seyeral  distinct  propositions,  a  general  excep- 
tion is  of  no  effect  if  any  one  is  correct. 

Approved  in  Cook  v.  Hale,  210  Fed.  342,  Union  Pac.  R.  Co.  v. 
Thomas,  152  Fed.  372,  81  C.  C.  A.  491,  De  Forest  v.  United  States,  11 
App.  D.  C.  464,  Hughes  v.  Hejnnan,  4  App.  D.  C.  451,  Hall  v.  Needles, 
1  Ind.  Ter.  161,  38  S.  W.  673,  Hagin  v.  Collins,  15  N.  M.  624,  110  Pac. 
841,  Territory  v.  Alarid,  15  N.  M.  170,  106  Pac.  372,  and  Territory  v. 
Leslie,  15  N.  M.  248,  106  Pac.  380,  all  following  rule;  Tracy  v.  Eggle- 
ston,  108  Fed.  330,  47  C.  C.  A.  357,  holding  general  exception  to  charge 
not  directory,  attention  of  trial  court  to  particular  portion  objected  to 
raises  no  question  for  review  in  appellate  court;  Anthony  v.  Louisville 
R.  R.  Co.,  132  U.  S.  173,  38  L.  Ed.  302,  10  Sup.  Ct.  54,  McClellan  v. 
Pyeatt,  50  Fed.  687,  1  C.  C.  A.  613,  Price  v.  Pankhurst,  53  Fed.  3]  3,  3 
C.  C.  A.  551,  Masonic  Benev.  Assn.  v.  Lyman,  60  Fed.  500,  9  C.  C.  A. 
104,  St.  Louis  etc.  Ry.  Co.  v.  Spencer,  71  Fed.  96,  18  C.  C.  A.  114,  and 
Scoville  V.  Salt  Lake  City,  11  Utah,  66,  39  Pac.  482,  all  applying  rule 
and  affirming  judgment;  Shelp  v.  United  States,  81  Fed.  700,  26  C.  C.  A. 
570,  applying  rule  on  criminal  appeal;  Lichty  v.  Tannatt,  11  Wash.  38, 
39  Pac.  260,  reviewing  only  instructions  specially  excepted  to. 


487  COOPER  V.  SCHLESINGER.         Ill  U.  S.  148-155 

How  to  obtain  giving  of  instructions  and  to  obtain  review  of  errors 
in  giving  or  refusing  to  ^ve  instructions  on  certain  points. 
Note^  99  AsL  Dec.  135; 

False  statement,  recklessly  made,  without  knowledge  of  Its  truth,  Is  a 
false  statement  knowingly  made,  sufficient  to.  avoid  a  contract. 

Approved  in  Eleven  Gross  Packages  etc.  v.  United  States,  233  Fed, 
74,  approving  instructions  in  proceeding  under  Food  and  Drugs  Act  as 
to  belief  of  defendant  in  curative  powers  of  pills  sold;  Joslyn  v.  Cadil- 
lac Automobile  Co.,  177  Fed.  868,  101  C.  C.  A.  77,  contract  of  sale  may 
be  rescinded  for  material  misrepresentation  by  seller  external  to  con- 
tract when  induced  by  such  representation;  Aetna  Indemnity  Co.  v. 
Farmers'  Nat.  Bank,  169  Fed.  742,  95  C.  C.  A.  169,  warranty  by  em- 
ployer in  fidelity  bond  for  employee  that  employee  has  discharged 
duties  in  good  faith  and  honesty  "so  far  as  employer  has  knowledge," 
though  in  fact  employee  has  not  done  so,  does  not  avoid  bond,  unless 
it  is  shown  officers  had  knowledge  of  dishonesty;  In  re  Collins,  157 
Fed.  123,  statement  of  bankrupt  made  to  secure  credit  will  not  prevent 
discharge  where  made  from  books  incorrectly  showing  assets  because  of 
failure  of  bookkeeper  to  enter  liabilities;  United  States  v.  Bradford, 
148  Fed.  424,  applying  rule  in  prosecution  for  conspiracy  to  defraud 
government  out  of  land  scrip,  in  furtherance  of  which  pretended  ad- 
ministrator falsely  procured  to  be  appointed  for  estate  of  one  to  whom 
land  claim  confirmed;  Pittsburg  Life  etc.  Co.  v.  Northern  etc.  Ins.  Co., 
140  Fed.  893,  where  in  examination  of  insurance  company  prior  to  sale 
of  its  business  printed  list  of  policies  used  which  had  been  prepared 
for  and  used  by  company,  errors  in  list  are  not  basis  for  action  for 
deceit;  Kimber  v.  Young,  137  Fed.  748,  70  C.  C.  A.  178,  false  state- 
ments on  sale  of  bonds  that  seller  knew  bonds  good  and  that  they 
would  be  paid  at  maturity  do  not  form  basis  for  action  for  deceit; 
Simon  v.  Goodyear  Metallic  Rubber  Shoe  Co.,  105  Fed.  581,  62  L.  R.  A. 
745,  44  C.  C.  A.  612,  holding  defendant's  agent  making  fraudulent  rep- 
resentations, regarding  factories  being  out  of  business,  intending  plain- 
tiff to  act  upon  same,  is  fact  for  jury  in  disaffirmance  of  contract; 
Hunt  V.  Davis,  98  Ark.  48,  135  S.  W.  459,  false  statements  as 
to  material  facts  relating  to  property  of  corporation,  made  to  induce 
sale  of  stock,  held  to  warrant  rescission;  Browning  v.  National  Capital 
Bank,  13  App.  D.  C.  15,  statement  to  bank  that  intending  borrower  is 
worth  specified  amount,  but  saying  nothing  of  his  debts,  is  false  repre- 
sentation rendering  makei*  of  statement  liable  to  bank  for  loss  of  loan; 
Long  V.  Davis,  136  Iowa,  740,  114  N.  W.  199,  approving  instructions  as 
to  damages  for  false  representations  inducing  sale  of  land;  Unitype  Co. 
V.  Ashcraft  Bros.,  155  N.  C.  67,  71  S.  E.  62,  whether  false  statements 
by  seller  in  form  of  opinion  were  received  as  statements  of  opinion  is 
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for  joiy;  J.  I.  Case  Threshing  Mach.  Co.  v.  Feezor,  162  N.  C.  520,  67 
S.  E.  1007,  holding  sale  of  thresher  was  induced  by  false  representa- 
tions ;  Whitehurst  v.  Life  Ins.  Co.,  149  N.  C.  277,  62  S.  E.  1068,  holding 
whether  misrepresentation  by  agent  of  life  insurance  company  to  in- 
sured, who  was  blind,  to  induce  taking  of  policy,  as  to  what  would  be 
paid  back,  was  intended  and  received  as  statement  of  fact,  was  for 
jury;  dissenting  opinion  in  W.  S.  Peck  Co.  v.  Lowenbein,  178  Fed.  183, 
101  C.  C.  A.  498,  majority  holding  bankrupt  did  not  make  false  state- 
ment to  secure  property  with  knowledge  of  falsity  so  as  to  prevent  his 
discharge-,  dissenting  opinion  in  Schagun  v.  Scott  Mfg.  Co.,  162  Fed. 
222,  89  C.  C.  A.  189,  majority  holding  contract  ratified  after  knowledge 
that  alleged  misrepresentations  were  false;  Barnes  ▼.  Union  Pao.  Ry. 
Co.,  54  Fed.  89,  4  C.  C.  A.  199,  awarding  damages  for  false  representa- 
tions as  to  title  to  land;  Nevada  Bank  v.  Portland  Nat.  Bank,  59  Fed. 
345,  awarding  damages  for  false  representations  concerning  financial 
responsibility  of  another;  Trimble  v.  Reid,  97  Ky.  720,  31  S.  W.  863, 
holding  president  may  be  liable  for  false  statement  of  condition  of 
bank;  Chatham  Furnace  Co.  v.  Moffatt,  147  Mass.  404,  9  Am.  St.  R^. 
728,  18  N.  E.  169,  awarding  damages  for  misrepresentations  in  sale  of 
mine;  Bullock  v.  Woolridge,  42  Mo.  App.  363,  holding  misrepresenta- 
tion must  be  as  to  existing  or  pre-existing  fact  to  be  actionable;  Caw- 
ston  V.  Sturgis,  29  Or.  336,  43  Pac.  657,  awarding  damages  for  misrep- 
resentations of  boundaries  of  land;  Rawson  v.  Lyon,  23  Fed.  108, 
arguendo. 

Distinguished  in  Godding  v.  Colorado  Springs  Live-Stock  Co.,  4  Colo. 
App.  20,  34  Pac.  944,  refusing  recovery  for  misrepresentations,  where 
plaintiff  knew  the  truth. 

Where  person  is  Induced  try  false  represoitations  to  buy  article  at 
agreed  price,  for  future  delivery,  he  can  recorer  as  damage  for  the  deceit^ 
diminution  in  market  price  at  time  of  delivery. 

Approved  in  Hindman  v.  First  Nat  Bank,  112  Fed^  944,  57  L.  R.  A. 
108,  50  C.  C.  A.  623,  holding  bank  cashier  making  false  statement  sub- 
serving interest  of  bank,  latter  liable  in  tort  to  one  injured  thereby, 
though  cashier  was  not  authorized  to  make  statement;  Boddy  v.  Henry, 
113  Iowa,  468,  85  N.  W.  773,  holding  property  seller  making  false  state- 
ment to  purchaser  thereby  making  sale,  though  having  means  of  ascer- 
taining truth,  not  liable  in  deceit,  acting  in  good  faith;  Parker  v.  Aus- 
land,  13  S.  D.  175,  82  N.  W.  404,  holding  complaint  states  cause  of 
action  for  willful  deceit  causing  injury  to  plaintiff  providing  code 
allows  for  damages  caused  thereby ;  Moline  Plow  Co.  v.  Carson,  72  Fed. 
392,  18  C.  C.  A.  606,  avoidins^  contract  procured  by  misrepresentations; 
Weaver  v.  Shriver,  79  Md.  546,  30  Atl.  191,  applying  rule  to  sale  of 
stock;   dissenting?  opinion  in  Modem  Woodmen  of  America  v.  Union 
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Nat.  Bank,  108  Fed.  763,  47  C.  C.  A.  667,  majority  holding  bank  certifi- 
cate falsely  stating  deposits  of  ceii;ain  date  to  credit  of  party,  injured 
party  thereby  has  action  ex.  delicto  for  deceit  rather  than  assumpsit. 

^       Measure  of  damages  for  misrepresentation  as  to  value  of  goods 
sold.    Note,  Ann.  Oaa.  1918E,  276. 

Ill  XT.  8.  166-170,  28  li.  Ed.  385,  4  Sup.  Ot.  346,  MOOBE8  ▼.  CITIZENS' 
NAT.  BANK. 

Certiflcate  of  stock  under  corporate  seal,  signed  by  authorized  ofllcexs, 
estops  corporation  to  deny  validity  against  taker  for  value  without  notice  of 
irregularity. 

Approved  in  Westminster  Nat.  Bank  v.  New  England  Electrical 
Works,  73  N.  H.  475,  111  Am.  St.  Bep.  640,  62  Atl.  973,  where  stock 
certificate  recites  person  to  whom  issued  is  owner  of  fully  paid  stock, 
corporation  cannot  deny  title  of  bona  fide  purchaser  on  ground  that 
stockholder  paid  nothing,  and  law  prohibits  issuance  of  stock  till  fully 
paid ;  First  Ave.  Land  Co.  v.  Parker,  111  Wis.  8,  9,  86  N.  W.  607,  hold- 
ing complaint  failing  to  allege  purchaser's  ignorance  of  false  declara- 
tions in  certificate  or  reliance  thereon  fails  to  state  sufficient  facts  to 
constitute  cause  of  action;  Commonwealth  v.  Reading  Sav.  Bank,  137 
Mass.  441,  holding  bank  estopped  to  deny  validity  of  assignment  of 
mortgage  made  under  authorization  properly  signed. 

OorporatiOA  issuing  certlflcate  of  stock  on  forged  power  of  attorney 
must  recognise  original  owner  as  stockholder,  and  must  respond  in  damages 
to  bona  fide  purchaser,  but  is  not  liable  to  one  taking  with  notice. 

Approved  in  Weniger  v.  Success  Mining  Co.,  227  Fed.  552,  corpora- 
tion is  estopped  by  certificate  to  first  transferee,  though  voidable  in  his 
hands,  to  sue  to  recover  stock  from  bona  fide  purchaser;  Shaw  v.  Goebel 
Brewing  Co.,  202  Fed.  414,  45  L.  R.  A.  (N.  S.)  1090,  120  C.  C.  A.  470, 
one  accepting  assignment  of  stock  in  English  corporation  is  chargeable 
with  notice  of  power  of  certain  courts  to  order  changes  of  members 
on  corporation  register  without  producing  certificate,  though  certificate 
recited  transfers  could  not  be  made  without  their  production;  Bath 
Savings  Inst.  v.  Sagadehoc  National  Bank,  89  Me.  504,  36  Atl.  997, 
holding  national  bank  cannot  bind  stockholder  by  transfer  of  shares 
without  surrender  of  certificate;  Cincinnati  etc.  Ry.  Co.  v.  Citizens' 
Nat.  Bank,  56  Ohio  St.  389,  43  L.  B.  A.  786,  47  N.  E.  256  (dissenting 
opinion  in  56  Ohio  St.  394,  396,  43  K  B.  A.  788,  47  N.  E.  257,  258), 
and  Allen  v.  South  Boston  R.  R.  Co.,  150  Mass.  203,  15  Anu  St.  Rep. 
188,  5  If.  B.  A.  718,  22  N.  E.  918,  both  awarding  damages  to  bona  fide 
purchaser  of  fraudulently-issued  stock;  Titus  v.  Cairo  etc.  R.  R.  Co.,  46 
N.  J.  L.  420,  refusing  recovery  against  railroad  to  holder  with  notice 
of  accepted .  order  for  bonds  payable  on  contingency. 
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Distin^ished  in  Havens  v.  Bank  of  Tarboro,  132  N.  C.  226,  43  S.  E- 
643,  holding  stock  issued  in  cashier's  name  and  indorsed  by  him  in 
blank,  reciting  transferability  on  books  of  bank,  was  not  notice  to 
plaintiff  or  fraudulent  issue. 

Fraudulent  and  overissued  corporate  stock.    Note,  87  Am.  SL  Bep. 
851,  863. 

Priority  between  equities  in  ease  of  act  or  omission  due  to  negli- 
gence or  misplaced  confidence.    Note,  10  E.  R.  G.  532. 

''Where  corporation  ofllcer  issued,  for  his  personal  loan,  a  stock  certifi- 
cate, wblch  showed  on  its  face  its  irregularity,  holder  cannot  recover  from 
corporation  which  never  ratified  or  received  benefit  from  transaction. 

Approved  in  Farmers'  Loan  etc.  Co.  v.  Madison  Mfg.  Co.,  153  Fed. 
321,  holding  where  treasuren  of  corporation  had  possession  of  its  bonds, 
pursuant  to  certain  reoiganization  contracts,  and  pledged  same  to 
secure  debts  of  his  own  firm,  he  acted  personally  and  not  as  ofi&cer, 
and  bank  had  no  notice  of.  infirmity  because  it  knew  pledger's  connec- 
tion with  corporation;  Cleigh  v.  American  Brake  Beam  Co.,  205  HI. 
151,  68  N.  E.  714,  holding  assumpsit  lies  for  money  had  and  received 
against  person  to  whom  money  belonging  to  corporation  had  been  paid 
over  pursuant  to  ultra  vires  contract;  Wheeler  v.  Home  Sav.  etc  Bank, 
188  111.  39,  58  N.  E.  599,  holding  pledge  of  warehouse  receipts  for  debts 
of  manager  thereof  as  the  act  of  corporation,  it  was  ultra  vires  and 
void  and  incapable  of  ratification;  Hier  v.  Miller,  68  Kan.  266,  63 
L.  R.  A.  952,  75  Pac.  79,  where  bank  cashier  paid  debts  by  entering 
credit  on  depositor's  book  and  permitted  him  to  check  out,  bank  may 
recover  of  creditor  moneys  so  paid  out;  Rogers  v.  Southern  Fiber  Co., 
119  La.  718,  724,  121  Am.  St.  Rep.  637,  44  South.  443,  445,  corporation 
not  liable  on  bogus  stock  issued  for  money,  by  officer  acting  in  corpo- 
rate name,  where  corporation  did  not  profit,  and  officer  was  not  author- 
ized to  issue  stock;  Campbell  v.  Manufacturers'  Nat.  Bank,  67  N.  J.  L. 
304,  91  Am.  St.  Rep.  440,  51  Atl.  499,  holding  where  individual  trans- 
action was  with  cashier  and  known  fact  of  his  paying  his  own  debt 
with  bank's  draft,  plaintiff  has  burden  of  proving  ratification;  Farm- 
ers' Bank  v.  Diebold  etc.  Co.,  66  Ohio  St.  376,  90  Am.  St.  Rep.  690,  64 
N.  E.  521,  holding  certificate  of  stock  expressed  on  face  to  be  trans- 
ferred only  on  books  of  company  not  a  negotiable  instrument  trans- 
ferred in  ''blank  upon  its  back";  Whitfield  v.  Nonpariel  Consol.  Copper 
Co.,  67  Wash.  292,  41  L.  R,  A.  187,  123  Pac.  1080,  where  president 
wrongfully  issued  stock  to  third  person,  had  it  indorsed,  and  pledged 
it  to  secure  his  own  debt,  corporation  is  not  liable  to  creditor  on  ground 
of  negligence;  Lucile  Dreyfus  Min.  Co.  v.  Willard,  46  Wash.  354,  356, 
89  Pac.  938,  939,  holding,  under  facts,  corporation  was  not  liable  on 
spurious  overissue  of  stock  by  secretary;  Germania  Safety- Vault  etc. 
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Co.  V.  Boynton,  71  Fed.  799,  19  C.  C.  A.  118,  and  Thomson-Houston 
Eleo.  Co.  v.  Capitol  Elec.  Co.,  56  Fed.  853,  both  refusing  recovery  on 
bonds  fraudulently  issued  for  personal  indebtedness  of  officer;  Farm- 
ers' etc.  Nat.  Bank  v.  Smith,  77  Fed.  136,  23  C.  C.  A.  80,  refusing  re- 
covery on  guaranty  of  ofiQcer  known  to  be  ultra  vires;  Farrington  v. 
South  Boston  R.  R.  Co.,  150  Mass.  408,  16  Am.  St.  Rep.  223,  6  L.  R.  A. 
860,  23  N  E.  110,  applying  rule;  Titus  v.  Cairo  etc.  R.  R.  Co.,  46 
N.  J.  L.  404,  refusing  recovery  against  railroad  on  accepted  orders  for 
bonds  payable  on  contingency  to  construction  company;  Manhattan 
Life  Ins.  Co.  v.  Forty-second  etc.  R.  R.  Co.,  139  N.  Y.  151,  34  N.  E. 
777,  refusing  recovery  on  forged  stock  certificate  issued  by  officer; 
Bank  of  New  York  v.  American  Dock  etc.  Co.,  143  N.  Y.  566,  38  N.  E. 
714,  applying  rule  in  action  on  warehouse  receipt. 

Distinguished  in  Florida  Nat.  Bank  v.  Merchants'  etc.  Bank,  227  Fed. 
716,  where  holder  sent  certificate  of  bank  stock  held  as  collateral  to 
bank  to  be  cut  up  into  smaller  certificates,  bank  is  liable  for  action 
of  its  cashier  in  raising  certain  of  the  new  certificates  and  retaining 
others  equal  to  difference;  Davey  v.  Newell-Morse  Royalty  Co.,  169  Mo. 
App.  581, 154  S.  W.  151,  corporation  is  liable  to  pledgee. on  stock  issued 
and  pledged  by  secretary  but  signed  by  president  on  false  claim  of 
secretary  as  to  issuance. 

Corporate  liability  for  officers'  fraud  or  forgery  in  issue  of  stock. 
Note,  19  L.  R.  A.  332. 

Miscellaneous.  Cited  in  Fourth  Nat.  Bank  v.  McArthur,  168  N.  C 
59,  84  S.  E.  44,  to  point  that  on  issue  of  genuineness  of  indorsements, 
photographs  are  not  admissible  without  proof  of  conditions  under 
which  taken. 

Ul  TJ.  a  170-175,  28  Ii.  Ed.  393,  4  Sup.  Ct.  337,  WARE  ▼.  OALVESTOK 
CITY  CO. 

Where  one  deals  with  agenti  of  undisclosed  principal,  as  principal,  and 
Ilia  claim  is  barred  by  statute  of  limitationB,  equity  will  not  grant  relief 
against  principal,  in  absence  of  ftaud. 

Approved  in  Stanley  v.  Schwalby,  147  U.  S.  519,  37  L.  Ed.  264,  13 
Sup.  Ct.  422,  applying  rule  in  action  to  quiet  title  to  land,  against  agent 
of  United  States. 

Olaim  barred  at  law  will  not  be  revived  in  equity  without  special  cir- 
cumstances. 

Approved  in  Sis  v.  Boarman,  11  App.  D.  C.  121,  equity  suit  to  en- 
force mortgage  is  governed  by  statute  of  limitations  applicable  to  ac- 
tions at  law  to  recover  realty. 

Right  of  next  of  kin  to  maintain  action  in  interest  of  estate.    Note, 
22  L.  R.  A.  (N.  S.)  454. 
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111  U.  8.  176-186,  28  L.  Ed.  390,  4  8np.  Ct.  355,  COVSLL  v.  HETMAK. 

Party  whose  property  has  been  wrongfoUy  taken  under  procesi  of  Fed* 
erAJi  court,  may  recover  it  by  ancillary  proceedings  In  that  court,  without 
regard  to.  dtizenship. 

Approved  in  G.  &  C.  Merriam  Co.  v.  Saalfield,  241  U.  S.  31,  60  L.  Ed. 
873,  one  estopped  by  decree  because  of  control  of  defense,  cannot  be 
brought  into  action  by  filing  supplemental  bill  and  mere  notice  to  and 
subsjtituted  service  on  him,  without  service  of  original  process;  Hull  v. 
Burr,  234  U.  S.  721,  58  L.  Ed.  156,  234  Sup.  Ct.  892,  quaere,  whether 
suit  to  restrain  trustees  in  bankruptcy  from  prosecuting  equity  suit 
against  plaintiffs  in  State  court  on  ground  that  bankruptcy  proceed- 
ings were  fraudulent  came  within  jurisdiction  of  court  as  ancillary  to 
bankruptcy;  Phelps  v.  Mutual  etc.  Assn.,  112  Fed.  467,  61  L.  B.  A.  717, 
50  C.  C.  A.  339,  holding  execution  returned  nulla  bona,  plaintiff's  set- 
ting up  pleading  that  defendant  was  removing  property  from  court's 
jurisdiction  was  ancillary  to  judgment,  not  new  action;  Jesup  v.  Illinois 
Cent.  R.  Co.,  43  Fed.  496,  maintaining  cross-bill,  both  parties  to  which 
are  Iowa  corporations;  Farmers'  Loan  etc.  Co,  v.  .Houston  etc.  Ry.  Co., 
44  Fed.  116,  making  purchaser  at  first  foreclosure,  defendant  at  second, 
although  citizen  of  same  State  as  complainant;  Broadis  v.  Broadis,  86 
Fed.  954,  maintaining  suit  to  restrain  execution  of  void  Federal  decree, 
although  no  diversity  of  citizenship. 

Property  seized  by  officer  under  attachment  or  execution  is  in  custody 
of  court,  and  no  other  court  can  Interfere  with  that  possession,  unless  it  has 
direct  controL 

Approved  in  Fountain  v.  624  Pieces  of  Timber,  140  Fed.  381,  follow- 
ing rule;  Wabash  R.  R.  Co.  v.  Adelbert  College,  208  U.  S.  55,  52  L.  Ed. 
386,  28  Sup.  Ct.  182,  ancillary  jurisdiction  of  Federal  courts  exists  over 
subordinate  suits  affecting  property  in  their  possession,  regardless  of 
citizenship  of  parties  ;^  Hitz  v.  Jenks,  185  U.  S.  169,  46  L.  Ed.  856,  22 
Sup.  Ct.  604,  holding  absence  of  court  authority,  trustee  of  private  trust 
deed  cannot  sell  realty  in  his  x)ossession  as  receiver  after  an  appeal 
dissolving  injunction  restraining  sale;  White  v.  Schloerb,  178  U.  S.  547, 
44  L.  Ed.  1187,  20  Sup.  Ct.  1009,  holding  goods  in  person's  possession 
when  declared  bankrupt  are  in  custody  of  Federal  court,  from  which 
they  cannot  be  taken  by  process  from  State  court;  Jackson  v.  Parkers- 
burg  etc.  Ry.  Co.,  233  Fed.  789,  where  District  Court  took  possession 
of  railroad's  property  through  its  receiver,  while  State  court,  in  which 
suit  to  enforce  lien  on  company's  property  had  been  first  instituted, 
had  not  taken  possession,  and  parties  to  the  suits  and  the  relief  sought, 
were  different,  Federal  court  could  enjoin  proceedings  in  State  court; 
Lowenstein  v.  Levy,  212  Fed.  387,  129  C.  C.  A.  59,  debt  garnished  in 
Tennessee  owing  to  resident  of  New  York  is  not  basis  of  jurisdiction  of 
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Tennessee  court  when  garnishee's  answer  shows*  creditor  has  sued  on 
debt  in  New  York  and  courts  of  that  State  have  acquired  jurisdiction; 
Frank  v.  Leopold  &  Feron  Co.,  169  Fed.  926,  property  seized  by  United 
States  marshal  under  Federal  writ  is  within  custody  of  Federal  court, 
regardless  of  .rights  of  contending  parties  thereto,  and  State  court  can- 
not restrain  proceeding  under  writ;  Eddy  v.  Eddy,  168  Fed.  598,  93 
C.  C.  A.  686,  Federal  court  will  not  take  jiirisdiction  of  suit  by  widow, 
citizen  of  one  State,  against  husband's  executors  in  another,  to  set  aside 
her  election  to  take  under  will;  City  of  New  Orleans  v.  Howard,  160 
Fed.  398,  87  C.  C.  A.  346,  where  Circuit  Court  had  jurisdiction  of  suit 
to  partition  property  of  waterworks  company  it  could  determine  all 
matters  relating  to  property,  regardless  of  citizenship  of  parties;  In  re 
Mertens,  131  Fed.  616,  where  bankrupt's  trustee  .took  possession  of 
property  in  hands  of  bankrupt  at  time  of  petition,  and  seller  to  bank- 
mpt  did  not  elect  to  rescind  for  fraud  till  after  proceedings,  trustee 
not  liable  to  him  for  conversion ;  Central  Trust  Co.  v.  Western  etc.  R.  R. 
Co.,  112  Fed.  474,  holding  Federal  Circuit  Court  not  prevented  by  Rev. 
Stats.,  §  720,  to  stay  proceedings  in  State  court  where  necessary  to  pro- 
tect it3  own  prior  jurisdiction;  Phelps  v.  Mutual  etc.  Life  Assn.,  112 
Fed.  465,  469,  61  L.  R.  A.  717,  60  C.  C.  A.  339,  holding  though  court 
does  not  have  physical  possession  of  res,  and  courts  have  concurrent 
jurisdiction,  the  first  one  acquiring  retains  same  without  interference; 
Overby  v.  Gordon,  13  App.  D.  C.  412,  probate  proceeding  in  court  of 
district  is  in  rem,  and  decree  in  subsequent  proceeding  to  probate  will 
in  another  jurisdiction  is  not  evidence  of  facts  on  which  founded; 
Daniels  v.  Solomon,  11  App.  D.  C.  173,  constable  cannot  levy  execution 
under  Justice's  Court  judgment  on  property  in  custody  of  marshal; 
Young  V.  Hamilton,  136  Ga.  347,  Ann.  Gsui.  1912A,  144,  81  L.  R.  A. 
(N.  S.)  1057,  69  S.  E.  697,  State  court  held  to  have  exclusive  jurisdic- 
tion, under  allegations  of  petition,  to  appoint  receiver,  and  receiver 
appointed  in  later  suit  could  not  move  to  vacate  appointment  of  re- 
ceiver in  State  court;  W.  A.  Latham  &  Sons  v.  Stringer,  17  Ga.  App. 
586,  87  S.  E.  841,  landlord's  lien  cannot  be  foreclosed  on  crops  after 
sale  under  levy  by  another  creditor;  Williams  v.  Noyes  &  Nutter  Mfg. 
Co.,  112  Me.  414,  Ann.  Gas.  1916D,  1224,  92  Atl.  486,  possession  of  trus- 
tee in  bankruptcy  cannot  be  disturbed  by  any  court  except  one  having 
supervisory  control  or  superior  jurisdiction;  Pitkin  v.  Bumham,  62 
Neb.  397,  398,  89  Am.  St.  Rep.  772,  87  N.  W.  164,  holding  constable 
having  levied  upon  personalty  under  valid  process,  he  has  special  proi>- 
erty  therein,  and  another  officer  by  another  process  cannot  interfere; 
State  V.  McClure,  17  N.  M.  708,  Ajm.  Gas.  1915B,  1110,  47  L.  R.  A. 
(N.  S.)  744,  133  Pac.  1067,  District  Court  having  jurisdiction  in  insol- 
vency retains  it  as  against  another  District  Court  in  which  subsequent 
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salt  of  foreclosure  was  brought;  Beardslee  v.  Ingraham,  183  N.  T.  418, 
76  N.  E.  477,  where  Federal  court  issued  attachment  for  corporation's 
property,  which  was  filed  in  office  of  clerk  of  district  where  property 
located,  State  court  in  which  suit  to  dissolve  corporation  filed  could  not 
enjoin  marshal  from  selling  property  on  execution;  French  v.  White, 
78  Vt.  96,  2  L.  R.  A.  (N.  S.)  804,  62  Atl.  36,  property  vesting  in  bank- 
ruptcy trustee  is  not  attachable  in  State  court;  dissenting  opinion  in 
In  re  Delk's  Estate,  2  Ind.  Ter.  679,  52  S.  W.  55,  holding  act  of  May 
2,  1890,  giving  courts  of  civilized  tribes  exclusive  jurisdiction  of  all 
cases  where  members  are  sole  parties  does  not  affect  jurisdiction  of 
Federal  courts  in  probate  matters  where  State  citizens  are  creditors; 
Heidritter  v.  Elizabeth  Oil  etc.  Co.,  112  U.  S.  304,  28  L.  Ed.  738,  5  Sup. 
Ct.  140,  holding  court  first  acquiring  jurisdiction  of  res  has  exclusive 
jurisdiction;  Gumbel  v.  Pitkin,  124  U.  S.  144,  31  L.  Ed.  378,  8  Sup.  Ct. 
384,  g^iving  priority  to  State  attachment  over  subsequent  Federal  attach- 
ment; Rio  Grande  R.  R.  Co.  v.  Gomila,  132  U.  S.  482,  S3  L.  Ed.  402, 
10  Sup.  Ct.  156,  holding  custody  of  property  under  Federal  execution 
not  affected  by  State  probate  proceedings;  Byers  v.  McAuley,  149  U.  S. 
614,  37  L.  Ed.  871,  13  Sup.  Ct.  908  (dissenting  opinion  in  149  U.  S. 
622,  37  L.  Ed.  874, 13  Sup.  Ct.  911),  holding  possession  by  State  admin- 
istrator cannot  be  disturbed  by  Federal  process;  Moran  v.  Stui^es,  154 
U.  S.  274,  38  L.  Ed.  987,  14  Sup.  Ct.  1024,  holding  receiver  not  entitled 
to  possession  of  vessels  previously  libeled  in  Federal  court;  Clarke  v. 
Shaw,  24  Blatchf .  98,  28  Fed.  356,  holding  money  collected  under  Fed- 
eral execution,  not  subject  to  attachment;  Beckett  v.  Sheriff  of  Har- 
ford Co.,  21  Fed.  34,  holding  marshal  not  subject  to  State  arrest  for 
wrongful  execution  of  Federal  process;  Senior  v.  Pierce,  31  Fed.  627, 
holding  State  attaching  officer  not  liable  for  contempt  of  Federal  court 
in  refusing  to  give  up  property;  Pickett  v.  Filer  &  Stowell  Co.,  40  Fed. 
313,  Porter  v.  Davidson,  62  Fed.  627,  628,  and  Melvin  v.  Robinson,  31 
Fed.  635,  all  refusing  replevin  against  property  attached  by  State 
court;  Witters  v.  Sowles,  32  Fed.  772,  setting  aside  levy  against  resid- 
uary legatee,  where  executor  still  has  property  of  estate;  Tefft  v.  Stern- 
berg, 40  Fed.  5,  5  L.  R.  A.  224,  refusing  to  appoint  receiver  and  enjoin 
State  foreclosure;  The  E.  L.  Cain,  45  Fed.  369,  holding  vessel  attached 
by  State  court,  not  liable  to  Federal  attachment;  In  re  Johnson,  46 
Fed.  480,  holding  prisoner  confined  under  sentence  of  Federal  court 
cannot  be  released  by  writ  of  State  court;  Central  Nat.  Bank  v.  Hazard, 
49  Fed.  295,  holding  State  court  cannot  enjoin  Federal  foreclosure  sale 
of  railroad;  Ahlhauser  v.  Butler,  50  Fed.  707,  holding  Federal  suit  in 
personam  no  bar  to  State  garnishment  for  same  matter;  American 
Assn.  V.  Hurst,  59  Fed.  4,  7  C.  C.  A.  598,  refusing  to  enjoin  State  exe- 
cution sale  of  land;  Clark  v.  Five  Hundred  and  Five  Thousand  Feet 
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of  Lumber,  65  Fed.  240,  12  C.  C.  A.  628,  holding  vessel  libeled  in  Fed- 
eral court,  not  subject  to  State  attachment;  Cohen  v.  Solomon,  66  Fed. 
413,  holding  State  suit  to  quiet  title  barred  by  Federal  foreclosure  pro- 
ceedings; St.  Paul  etc.  Ry.  Co.  v.  Drake,  72  Fed.  949,  19  C.  C.  A.  252, 
holding  State  replevin  will  not  lie  against  property  attached  by  Fed- 
eral court;  Southern  Bank  &  Trust  Co.  v.  Folsom,  75  Fed.  932,  21 
C.  C.  A.  568,  holding  Federal  appointment  of  receiver  for  lands  under 
State  attachment,  void;  Lewis  v.  Dillard,  76  Fed.  690,  22  C.  C.  A.  488, 
holding  execution  by  United  States  marshal  on  goods  in  possession  of 
constable,  void;  Lincoln  v.  Lincoln  St.  Ry.,  77  Fed.  660,  holding  State 
court  cannot  order  tax  sale  of  railroad  property  already  in  possession 
of  Federal  court;  In  re  Forsyth',  78  Fed.  303,  holding  proceeds  from 
sale  of  vessel  in  possession  of  Federal  court  clerk,  not  attachable  by 
State  court;  In  re  Foley,  80  Fed.  951,  holding  Federal  court  will  not 
remove  State  probate  proceedings;  Kelly-Maus  &  Co.  v.  Sioux  Nat. 
Bank,  81  Fed.  4,  remanding  case  involving  pledged  chattels  already 
within  jurisdiction  of  State  court;  Gay  v.  Brierfield  Coal  etc.  Co.,  94 
Ala.  312,  33  Am.  St.  Rep.  130,  16  L.  R.  A.  568,  11  South.  356,  holding 
State  court  cannot  interfere  with  Federal  foreclosure  proceedings; 
Prugh  V.  Portsmouth  Sav.  Bank,  48  Neb.  416,  67  N.  W.  310,  refusing 
to  enjoin  Federal  execution  sale;  First  Nat.  Bank  v.  Dunn,  97  N.  Y. 
156,  49  Ami  Rep.  619,  holding  property  held  under  replevin,  not  sub- 
ject to  execution;-  dissenting  opinion  in  Denny  v.  Bennett,  128  U.  S. 
502,  82  L.  Ed.  496,  9  Sup.  Ct.  139,  arguendo;  Claflin  v.  Beaver,  35  Fed. 
260,  Electrical-Supply  Co.  v.  Put-in-Bay  Water- Works  etc.  Ry.  Co.,  84 
Fed.  743,  and  United  States  Fidelity  etc.  Co.  v.  Murphy,  4  Ga.  App. 
20,  60  S.  E.  834,  all  arguendo. 

Distinguished  in  Chapman  v.  Brewer,  114  U.  S.  172,  29  L.  Ed.  88,  5 
Sup.  Ct.  806,  holding  bankruptcy  proceedings  give  Federal  court  juris- 
diction over  land  subsequently  attached  by  State  court;  Boltz  v.  Eagon, 
34  Fed.  447,  and  Lehman  v.  Rosengarten,  23  Fed.  642,  both  holding  pos- 
session by  State  assignee  for  benefit  of  creditors,  not  possession  of 
court,  and  subject  to  Federal  replevin;  Friedman  v.  Israel,  26  Fed.  802, 
holding,  in  attachment  suit  rightfully  removed  to  Federal  court,  order 
directing  marshal  to  take  property  from  sheriff,  is  proper;  Rothschild 
V.  Hasbrouck,  65  Fed.  289,  holding  property  held  by  State  assignee  for 
benefit  of  creditors,  not  in  custody  of  court,  and  subject  to  Federal 
action;  In  re  Hall  &  Stilson  Co.,  73  Fed.  528,  holding  Federal  receiver 
can  take  real  property  attached  by  State  court;  Montgomery  v.  Mc- 
Dermott,  87  Fed.  376,  holding  Federal  attachment  no  bar  to  State  suit 
to  determine  title  to  the  property;  Rodgers  v.  Pitt,  96  Fed.  670,  677, 
maintaining  suit  by  transferee  of  plaintiff  in  similar  State  suit  to  de- 
termine water  rights;  Hamilton  etc.  Shoe  Co.  v.  Mercer,  84  Iowa,  539, 
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85  Abl  St.  Rep.  3S2,  51  N.  W.  416,  holding  property  in  possession  of 
assignee  for  benefit  of  creditors,  not  in  custody  of  court. 

Conflict  of  jurisdiction.    Note,  29  Am.  St.  Rep.  311. 

Injunction  in  State  court  against  execution  of  final  process  of  Fed- 
eral court.    Note,  76  Am.  Dec.  223. 

Right  to  control  action  as  between  two  courts  of  concurrent  juris- 
diction.   Note,  Ann.  Gas.  1915B,  1119. 

Injunction  against  execution  sales  or  other  proceedings  under  final 
process.    Note,  30  L.  R.  A.  134. 

Officer  l8  protected  against  salt  for  wrongful  selmie  only  wlimi  writ 
expressly  directed  the  very  act  alleged  as  wrongful,  and  not  where  writ  did 
not  describe  property  specifically. 

Approved  in  In  re  Gutman,  114  Fed.  1011,  holding  Bankrupt  Court 
under  Bankrupt  Act,  §  2,  will  enjoin  State  court  in  action  against  trus- 
tee where  his  taking  bankrupt 's  property  from  plaintiff  was  not  wrong- 
ful; Claflin  V.  Beaver,  41  Fed.  206,  207,  awarding  to  defendant  goods 
wrongfully  replevied;  National  Bank  v.  Rutledge,  84  Fed.  409,  holding 
county  auditor's  bondsmen  liable  for  fraudulent  bond  issue. 

State  and  Federal  courts  are  independent,  and  when  one  takes  into  its 
Jurisdiction  a  specific  thing,  it  is  withdrawn  from  judicial  power  of  other. 

Approved  in  Bert  on  v.  Tietjen  &  Lang  Dry  Dock  Co.,  219  Fed.  771, 
following  rule ;  Frank  v.  Mangum,  237  U.  S.  329,  59  L.  Ed.  981,  35  Sup. 
Ct.  582,  holding  in  habeas  corpus,  decisions  of  trial  and  appellate  courts 
of  State  in  same  matter  cannot  be  ignored ;  Boston  &  M.  R.  R.  v.  Niles, 
218  Fed.  946,  applying  rule  in  suit  to  determine  powers  of  State  rail- 
road commission;  Sharp  v.  Bonham,  213  Fed.  666,  668,  class  suit  to 
determine  right  to  property  of  church  is  in  rem,  and  court  first  taking 
jurisdiction  retains  it,  notwithstanding  decree  in  cross-suit  commenced 
later  in  State  court;  Callahan  v.  United  States,  195  Fed.  926,  115 
C.  C.  A.  612,  applying  rule  in  criminal  case;  Barker  v.  Eastman,  192 
Fed.  661,  rules  of  construction  adopted  by  State  courts  as  to  property 
rights  are  accepted  by  Federal  courts;  People's  Gaslight  &  Coke  Co.  v. 
City  of  Chicago,  192  Fed.  402,  403,  suit  by  city  in  State  court  to  en- 
force ordinance  fixing  price  of  gas  is  partly  in  rem,  and  Federal  court 
will  not  enjoin  enforcement  of  ordinance  pending  such  suit;  Hardin  v. 
Union  Trust  Co.,  191  Fed.  155,  111  C.  C.  A.  632,  where  State  court  has 
foreclosed  liens  on  property  it  remains  in  custody  of  court  so  long  as 
decree  not  executed,  and  Federal  court  cannot  entertain  suit  to  fore- 
close liens ;  Hall  v.  Ames,  190  Fed.  143,  111  C.  C.  A.  178,  Circuit  Court 
cannot,  on  original  bill,  review  proceedings  of  State  court  in  pending 
suit  between  same  parties  by  which  State  court  determined  its  own 
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jurisdiction;  Central  Vermont  Ry.  Co.  v.  Redmond,  189  Fed.  688,  Fed- 
eral court  cannot  enjoin  State  railroad  commission  from  compelling 
compliance  with  its  order,  when  order  was  appealed  in  State  court  and 
remanded  with ' directions  to  extend  time;  Berman  v.  Smith,  171  Fed. 
741,  trustee  in  bankruptcy  may  enjoin  action  against  him  in  State 
court  based  on  acts  done  in  official  capacity;  Western  R.  of  Alabama 
V.  Railroad  Commission,  171  Fed.  700,  where  Federal  court  has  ac- 
quired jurisdiction  to  determine  constitutionality  of  statute  fixing  rail- 
way rates  it  may  enjoin  proceedings  of  State  and  county  officers  to 
prosecute  criminally,  violations  of  suspended  statute;  Westfeldt  v. 
North  Carolina  Min.  Co.,  166  Fed.  710,  92  C.  C.  A.  378,  where  State 
court  had  acquired  jurisdiction  in  ejectment  suit  to  detern\ine  conflict- 
ing claim  to  realty,  one  party  could  not  sue  in  equity  in  Federal  court 
for  same  purpose;  Interstate  Ry.  Co.  v.  Philadelphia  B.  &  T.  St.  Ry. 
Co.,  164  Fed.  771,  suit  by  mortgage  creditor  of  corporation  in  State 
court,  asking  receiver,  prevents  Federal  court  from  appointing  receiver 
in  suit  subsequently  commenced  against  same  defendants;  State  of 
Texas  v.  Palmer,  158  Fed.  709,  22  L.  R.  A.  (N.  S.)  316,  85  C.  C.  A.  603, 
State  court  has  exclusive  jurisdiction  pending  appeal  from  order 
appointing  receiver  for  property  of  foreign  corporation;  Security  Trust 
Co.  V.  Union  Trust  Co.,  134  Fed.  302,  Federal  court  refuses  to  enforce 
lien  on  rolling  stock,  where  State  court  has  appointed  receiver  on  fore- 
closure and  ordered  sale;  Guaranty  Trust  Co.  v.  North  Chicago  St. 
R.  Co.,  130  Fed.  807,  65  C.  C.  A.  66,  pendency  of  Federal  creditor's 
suit  against  railroad  for  which  receiver  appointed,  but  which  road  is 
operated  under  lease  by  receiver  of  lessee,  does  not  exclude  State  suit 
by  stockholders  to  enjoin  delivery  of  amended  lease;  Knott  v.  Even- 
ing Post  Co.,  124  Fed.  353,  holding  suits  pending  in  two  or  more  courts 
of  concurrent  powers  at  instance  of  different  plaintiffs,  priority  of 
judicial  seizure  is  test  of  prior  jurisdiction;  In  re  Matthews,  122  Fed. 
252,  258,  holding  where  State  officer  in  pursuance  of  Federal  law  shoots 
military  deserter,  Federal  court  will  not  issue  habeas  writ  for  release 
except  in  urgent  case;  McDowell  v.  McCormick,  121  Fed.  66,  57  C.  C.  A. 
401,  holding  court  in  which  proceedings  are  commenced  acquires  exclu- 
sive jurisdiction  of  res  through  its  receiver,  irrespective  of  actual  seizure 
or  violation  of  restraining  order;  Baltimore  etc.  R.  R.  Co.  v.  Wabash 
R.  R.  Co.,  119  Fed.  680,  57  C.  C.  A.  322,  holding  suit  being  to  enjoin 
continuing  trespass  on  easement  granted  by  State  court,  lessor  of  tres- 
passing lessee  not  necessary  party  for  purpose  of  ousting  Federal 
jurisdiction;  Evans  v.  Gorman,  115  Fed.  402,  holding  Federal  court 
cannot  enjoin  sale  of  estate  land,  ordered  by  Arkansas  probate  court  to 
pay  judgments  against  the  estate,  though  suit  is  ancillary;  In  re  Shoe- 
maker, 112  Fed.  650,  holding  State  court  acquiring  jurisdiction  over 
Xn— 32 
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property  of  debtor  ^prior  to  filing  voluntary  petition  in  bankmptcy. 
Federal  court  will  not  interfere  by  injunction  restraining  sale;  Phelps 
V.  Mutual  Reserve  Fund  life  Assn.,  112  Fed.  458,  61  L.  R.  A.  717,  50 
C.  C.  A.  339,  holding  court  of  record  once  acquiring  jurisdiction  by  ser- 
vice of  process,  same  is  not  exhausted  by  rendition  of  judgment  and 
proper  process  for  its  enforcement  may  be  issued ;  Starr  v.  Chicago  etc. 
Ry.  Co.,  110  Fed.  6,  holding  Federal  Supreme  Court  having  determined 
State  statute  unconstitutional  and  affirmed  decree  perpetually  enjoin- 
ing its  enforcement  such  adjudication  binds  succeeding  attorney- 
general;  Anderson  v.  Elliott,  101  Fed.  613,  41  C.  C.  A.  521,  holding  Fed- 
eral marshal  cannot  be  arrested  and  imprisoned  by  State  authority  for 
acts  done  in  pursuance  of  command  of  Federal  writ;  Frazier  v.  South- 
ern Loan  etc.  Co.,  99  Fed.  712,  40  C.  C.  A.  76,  holding  orders  of  sale 
and  injunctions  of  Federal  Bankrupt  Court  were  unwarranted,  State 
court  having  jurisdiction  four  months  before  bankruptcy;  Jordan  v. 
Taylor,  98  Fed.  646,  holding  while  estate  is  still  in  probate  court, 
executor  not  having  rendered  account,  Federal  court  will  not  entertain 
cestui 's  bill  regarding  residuary  estate;  In  re  Schloerb,  97  Fed.  327, 
328,  holding  personal  property  of  adjudged  bankrupt,  listed  as  assets 
of  his  estate,  is  in  custody  of  bankrupt  court,  and  replevin  writ  from 
State  court  invalid;  Fulghum  v.  J.  P.  Williams  Co.,  114  Ga.  647,  40 
S.  E.  696,  holding  mortgagee  offering  property  for  sale  and  same  is 
seized  by  sheriff,  former  cannot  sell  while  in  sheriff's  custody;  Missouri 
Pac.  Ry.  Co.  v.  Love,  61  Kan.  437,  59  Pac.  1073,  holding  property  and 
assets  in  hands  of  receiver  are  in  custodia  legis  and  not  subject  to 
seizure  by  attachment  or  garnishment  process  by  other  courts;  Crosby 
V.  Spear,  98  Me.  543,  545,  57  Atl.  882,  883,  holding  replevin  cannot  be 
maintained  in  State  court  against  trustee  to  recover  property  in  posses- 
sion of  and  claimed  by  bankrupt  at  time  of  adjudication  and  in  hands 
of  referee  when  action  begun;  Druhe  Hardwood  Lumber  Co.  v.  Fish- 
bein,  101  Minn.  84,  11  Ann.  Gas.  300,  111  N.  W.  951,  replevin  does  not 
lie  in  State  court  against  officer  of  Federal  court  for  property  held  by 
him  as  such  officer;  State  v.  Williams,  221  Mo.  254,  120  S.  W.  747, 
where  Federal  court  held  rate  fixing  statute  void  and  retained  jurisdic- 
tion to  enforce  decree,  State  court  could  not  enjoin  collection  of  rates 
in  excess  of  those  fixed  by  statute  held  void;  Leigh  v.  Green,  62  Neb. 
354,  89  Am.  Rep.  760,  86  N.  W.  1097,  holding  tax  lienholder  may  fore- 
close in  State  court,  notwithstanding  pendency  of  action  between  other 
parties  in  Federal  court,  same  land  being  attached;  Coffin  v.  Harris, 
141  N.  C.  710,  6  L.  R.  A.  (N.  S.)  624,  54  S.  E.  438,  suit  cannot  be  main- 
tained in  State  court  to  restrain  waste  of  property  attached  in  suit  in 
Federal  court;  Waters-Pierce  Oil  Co.  v.  State,  47  Tex.  Civ.  168,  179, 
103  S.  W.  839,  846,  where  State  court  has  appointed  receiver  in  pro- 
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ceeding  to  enforce  forfeiture  against  corporation,  Federal  court  cannot 
appoint  receiver,  pending  appeal  in  State  court;  New  York  v.  Eno,  155 
U.  S.  95,  39  L.  Ed.  82,  15  Sup.  Ct.  32,  and  Ex  parte  Royall,  117  U.  S. 
252,  29  L.  Ed.  871,  6  Sup.  Ct.  740,  both  refusing  to  discharge  prisoner 
under  Federal  right,  where  he  is  held  for  State  offense  at  same  time; 
Gumbel  v.  Pitkin,  124  U.  S.  145  (see  31  L.  Ed.  378,  8  Sup.  Ct.  384), 
giving  priority  to  State  attachment  over  subsequent  Federal  attach- 
ment; In  re  Tyler,  149  U.  S.  186,  37  L'.  Ed.  696,  13  Sup.  Ct.  791,  holding 
property  under  x)ossession  of  Federal  receiver,  not  subject  to  State  levy 
for  taxes;  In  re  Johnson,  167  U.  s!  125,  42  L.  Ed.  104,  17  Sup.  Ct.  737, 
holding  prisoner  in  custody  of  one  Federal  court,  not  subject  to  process 
of  another;  Senior  v.  Pierce,  31  Fed.  628,  holding  State  attacTiing  offi- 
cer not  liable  for  contempt  of  Federal  court  in  refusing  to  surren- 
der property;  Tefft  v.  Sternberg,  40  Fed.  6,  5  L.  R.  A.  225,  refusing 
to  appoint  receiver  and  enjoin  State  foreclosure;  The  E.  L.  Cain,  45 
Fed.  370,  holding  vessel  attached  by  State  court,  not  liable  to  Federal 
attachment;  Ahlhauser  v.  Butler,  50  Fed.  708,  holding  Federal  suit  in 
personam  no  bar  to  State  garnishment  for  same  matter;  Gates  v.  Bucki, 
53  Fed.  966,  4  C.  C.  A.  116,  holding  Federal  foreclosure  suit  will  not  lie 
against  land  attached  by  State  court;  Howlett  v.  Central  Carolina 
Land  etc.  Co.,  56  Fed.  162,  dismissing  Federal  creditor's  bill  where  sim- 
ilar proceeding  was  pending  in  State  court;  American  Assn.  v.  Hurst, 
59  Fed.  5,  7  C.  C.  A.  598,  refusing  to  enjoin  State  execution  sale  of 
land;  Porter  v.  Davidson,  62  Fed.  629,  refusing  replevin  against  goods 
attached  by  State  court ;  Wadley  v.  Blount,  65  Fed.  674,  enjoininoj  State 
prosecution  of  insolvent  where  proceedings  were  pending  in  Federal 
'  court;  Fenwick  Hall  Co.  v.  Town  of  Old  Saybrook,  66  Fed.  390,  refus- 
ing to  enjoin  collection  of  assessment  ordered  by  State  court;  Compton 
V.  Jesup,  68  Fed.  279,  15  C.  C.  A.  397,  holding  Federal  court  has  juris- 
diction of  railroad  foreclosure,  pending  State  proceeding,  where  no 
actual  possession  had  been  taken;  Nesbit  v.  Hert,  91  Fed.  124,  refusing 
habeas  corpus  to  State  prisoner  under  claim  of  Federal  right ;  Baltimore 
etc.  R.  Co.  V.  Flaherty,  87  Md.  109,  39  Atl.  526,  holding  claim  against 
railroad  in  hands  of  Federal  receiver  must  be  brought  in  Federal  court; 
Williams  v.  Morrison,  29  Fed.  283,  arguendo. 

Distinguished  in  Ayers  v.  Farwell,  196  Mass.  350,  82  N.  E.  36,  re- 
plevin may  be  maintained  in  State  court  for  property  of  bankrupt  after 
so  adjudicated  but  before  possession  taken  by  bankrupt  court;  Chap- 
man V.  Brewer,  114  U.  S.  173,  29  L.  Ed.  89,  5  Sup.  Ct.  806,  holding  bank- 
ruptcy proceedings  give  Federal  court  jurisdiction  over  land  subse- 
quently attached  by  State  court;  Ex  parte  Conway,  48  Fed.  78,  releas- 
ing prisoner  arrested  by  State  court,  while  acting  under  Federal  au- 
thority; East  Tennessee  etc.  R.  Co.  v.  Atlanta  etc.  R.  Co.,  49  Fed.  611, 
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15  L.  R.  A.  110,  appointing  receiver  for  railroad,  although  amicable 
foreclosure  suit  is  pending  in  State  court ;  In  re  Fox,  51  Fed.  433,  hold- 
ing State  arrest  of  person  under  bail  to  answer  Federal  indictment, 
valid;  The  Willamette  Valley,  66  Fed.  567,  13  C.  C.  A.  635,  holding 
vessel  sent  by  State  receiver  out  of  jurisdiction,  subject  to  Federal 
libel;  In  re  Hall  &  Stilson  Co.,  73  Fed.  529,  holding  Federal  receiver 
can  take  real  propei-ty  attached  by  State  court ;  Shaw  v.  Lyman,  79  Fed. 
3,  holding  creditor's  bill  in  Federal  court  not  barred  by  similar  State 
proceedings ;  Merritt  v.  American  Steel  etc.  Co.,  79  Fed.  231,  24  C.  C.  A. 
530,  holding  similar  suits  in  personam  may  be  brought  in  different  juris- 
dictions. 

Beplevin  In  State  court  will  not  lie,  even  by  tbe  rlglitful  owner, 
against  United  States  marshal  holding  property  under  Federal  writ  of 
execution. 

Approved  in  Mishawaka  Mfg.  Co.  v.  Powell,  98  Mo.  App.  539,  72 
S.  W.  725,  holding  Rev.  Stats.  1899,  §  4463,  permitting  replevin  of  per- 
sonalty wrongfully  detained,  does  not  authorize  sheriff  to  invade  Fed- 
eral court  under  bankrupt  proceedings;  Weeks  v.  Fowler,  71  N.  H.  222, 
51  Atl.  624,  holding  replevin  in  State  court  will  not  reach  goods  taken 
by  defendant  trustee  in  bankruptcy,  the  goods  being  in  custody  of  Fed- 
eral court ;  St.  Paul  etc.  Ry.  Co.  v.  Drake,  72  Fed.  948,  19  C.  C.  A.  252, 
and  Summers  v.  White,  71  Fed.  109,  17  C.  C.  A.  631,  applying  rule  to 
Federal  attachment. 

Distinguished  in  Hill  v.  Corcoran,  15  Colo.  272,  25  Pac.  172,  holding 
goods  may  be  replevied  by  consent  of  Federal  court  holding  them  under 
attachment. 

When  replevin  or  claim  and  delivery  is  sustainable.    Note,  80  Am. 
St.  Eep.  763. 

Right  to  maintain  replevin  for  goods  seized  under  process  against 
another.    Note,  7  Ann.  Gas.  909. 

Right   to  maintain   replevin  for  recovery  of  property   replevied. 
Note,  8  L.  R.  A.  (N.  S.)  222. 

Miscellaneous.    Cited  in  Central  Trust  Co.  v.  Western  etc.  R.  R.  Co., 

112  Fed.  476,  holding  even  though  Federal  court  confirms  sale  permit- 
ting purchaser  to  take  full  title,  court  will  subsequently  entertain  sup- 
plemental bill  and  enjoin  State  court  selling  same. 

Ill  TJ.  S.  185-196,  28  L.  Ed.  395,  4  Sup.  Ot.  882,  ROSENTHAL  ▼.  WALKER. 

Under  Rev.  Stats.,  §  5057,  statute  does  not  run  against  action  for  fraudu- 
lent transfer  of  property  by  bankrupt,  until  discovery  of  tlie  fraud,  where 
transactions  were  secret. 
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Approved  in  Kinder  ▼.  Sharff,  231  U.  S.  521,  58  L.  Ed.  846,  34  Sup. 
Ct.  164,  bankruptcy  court  cannot  remove  bar  of  statute  because  trustee 
may  have  changed  his  mind  and  wishes  to  institute  suit  after  end  of 
two-year  period,  alleging  fraud;  United  States  v.  Exploration  Co.,  203 
Fed.  390,  121  C.  C.  A.  491,  and  United  States  v.  Exploration  Co.,  225 
Fed.  858,  860,  both  holding  rule  applies  to  suit  by  United  States  to  can- 
cel patents;  Newberry  v.  Wilkinson,  199  Fed.  686,  118  C.  C.  A.  Ill, 
holding  suit  on  guardian's  bond,  under  facts,  was  barred  by  laches; 
Linn  &  Lane  Timber  Co.  v.  United  States,  196  Fed.  600,  116  C.  C.  A. 
267,  applying  rule  in  suit  to  annul  patents;  Mullen  v.  Walton,  142  Ala. 
173,  39  South.  99,  where  testator  created  trust  in  favor  of  minor  child, 
appointing  widow  as  trustee,  and  later  widow  wrote  child  she  had  lost 
money  left  to  child  and  would  leave  it  her  property,  child  could  main- 
tain bill  against  widow's  administrator  for  settlement  of  trust;  Lewis 
V.  Denison,  2  App.  D.  C.  393,  applying  rule  where  agent  to  sell  prop- 
erty secretly  retained  price  received  in  excess  of  amount  for  which  he 
was  authorized  to  sell;  Lightner  Min.  Co.  v.  Lane,  161  Cal.  697,  Ann. 
Oas.  19130,  1098,  120  Pac.  775,  applying  rule  in  suit  to  recover  value 
of  ores  removed  from  mining  property  by  underground  trespass;  Faust 
y.  Hofiforid,  119  Iowa,  100,  93  N.  W.  59,  holding  plaintiff  not  negligent 
in  not  resorting  to  record,  where  defendant's  agent  making  investments 
for  her  represented  mortgage  taken  as  security  was  first  mortgage; 
MeMullen  v.  Winfield  Bldg.  &  Loan  Assn.,  64  Kan.  306,  91  Am.  St.  Rep. 

242,  67  Pac.  894,  holding  officer  and  agent  misappropriating  money  and 
fraudulently  concealing  defalcations,  statute  limitations  runs  only  from 
time  of  discovering  fraud  and  breach  of  condition;  New  England  Ins. 
Co.  V.  Swain,  100  Md.  574,  60  Atl.  472,  in  action  against  insurance  com- 
pany for  damages  for  fraudulent  conduct  of  agent,  it  is  for  jury  to  say 
whether  plaintiff  sued  within  three  years  after  he  could  with  treasonable 
diligence  have  discovered  fraud;  Waugh  v.  Guthrie  Gas  etc.  Co.,  37  Okl. 

243,  246,  131  Pac.  176,  177,  concealment  of  cause  of  injury  prevents 
running  of  statute;  Texas  Brewing  Co.  v.  Mallette,  28  Tex.  Civ.  465, 
67  S.  W.  443,  holding  debtor's  chattel  mortgage  held  from  record  for 
four  months,  misleading  creditors,  and  recorded  prior  to  bankruptcy, 
date  of  record  recognized  and  void  against  trustee ;  Traer  v.  Clews, 
115  U.  S.  538,  29  L.  Ed.  470,  6  Sup.  Ct.  159,  allowing  recovery  of 
property  fraudulently  procured  from  trustee  in  bankruptcy,  after  period 
of  limitation;  Shainwald  v.  Davids,  69  Fed.  699,  applying  rule  where 
transaction  was  fraudulently  concealed;  Lant  v.  Manley,  75  Fed.  636, 
21  C.  C.  A.  457,  holding  creditor's  suit  to  reach  property  fraudulently 
conveyed,  not  barred  where  information  was  concealed;  McKneely  v. 
Terry,  61  Ark.  543,  33  S.  W.  957,  refusing  recovery  of  land  to  gran- 
tee groilty  of  laches  in  asserting  claim;  dissenting  opinion  in  Atchi- 
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son  etc.  Ry.  Co.  v.  Grain  Co.,  68  Kan.  597,  75  Pac.  1055,  majority  hold- 
ing averment  in  action  for  violation  of  agreement  against  discrimina- 
tions, that  defendant  succeeded  in  concealing  fact  of  discriminations 
izntil  eighteen  months  prior  to  snit,  does  not  suspend  limitations;  dis- 
senting opinion  in  Ranch  v.  Millers  Mut.  Fire  Ins.  Co.,  131  Mich.  284, 
91  N.  W.  161,  majority  holding  where  insured  writes  insurer  that  he 
has  taken  out  additional  insurance  and  that  if  it  conflicts  with  x)olicy 
to  advise  him,  and  insurer  does  not  answer,  he  is  estopped  to  avoid 
policy. 

Distinguished  in  Keithley  v.  Mut.  Life  Ins.  Co.,  271  111.  597,  111 
N.  E.  508,  where  no  effort  was  made  to  conceal  falsity  of  representa- 
tions to  induce  sale  of  distribution  policy,  statute  runs  from  date  of 
fraud ;  Kirby  v.  Lake  Shore  etc.  R.  R.  Co.,  120  U.  S.  136,  30  L.  Ed.  572, 
7  Sup.  Ct.  433,  holding  statute  runs  against  executor  neglecting  to  take 
out  ancillary  letters  in  another  State;  Yancy  v.  Cothran,  32  Fed.  689, 
Foster  v.  Mansfield  etc.  R.  Co.,  36  Fed.  638,  and  Avery  v.  Cleary,  132 
U.  S.  610,  33  L.  Ed.  472,  10  Sup.  Ct.  222,  all  holding  statute  runs  against 
party  guilty  of  laches;  Phelps  v.  Elliott,  29  Fed.  54,  holding  statute 
runs,  in  absence  of  concealment,  although  plaintiff  had  not  knowledge. 

Running  of  statute  of  limitations  against  fraudulent  conveyances. 
Note,  4  Ann.  Gas.  1098. 

Letter  properly  directed  and  put  into  postofllce  or  delivered  to  postman, 
la  presumed  to  liave  readied  Its  destination  at  regular  time,  and  been 
received  by  addressee. 

Approved  in  Southern  Engine  &  Boiler  Works  v.  Vaughan,  98  Ark. 
392,  Ann.  Gsui.  1912D,  1062,  135  S.  W.  915,  and  Royal  Mining  Co.  v. 
Fidelity  etc.  Co.,  161  Mo.  App.  198,  142  S.  W.  442,  both  following  rule ; 
Atherton  v.  Atherton,  181  U.  S.  171,  45  L.  Ed.  803,  21  Sup,  Ct.  550,  hold- 
ing divorce  suit  in  Kentucky  and  notice  to  nonresident  meeting  Ken- 
tucky Code  requirements,  decree  binds  her  same  as  though  she  resided 
in  Kentucky ;  United  States  v.  General  Inspection  etc.  Co.,  204  Fed.  658, 
applying  rule  where  notice  of  special  excise  tax  assessment  was  mailed 
to  corporation;  Empire  State  Surety  Co.  v.  Pacific  Nat.  Lumber  Co., 
20Q  Fed.  228,  118  C.  C.  A.  410,  and  Strauss  Bros.  v.  Pearlman,  15  Ga. 
App.  87,  82  S.  E.  579,  both  holding  where  receipt  denied  question  is 
for  jury ;  Davidson  S.  S.  Co.  v.  United  States,  142  Fed.  318,  73  C.  C.  A. 
425,  applying  rule  to  mailing  of  marine  notice;  Christensen  Engineer- 
ing Co.  V.  Westinghouse  Air-brake  Co.,  135  Fed.  777,  68  C.  C.  A.  476, 
upholding  sufficiency  of  service  by  mail  of  injunction  against  infringe- 
ment of  patent;  Bluthenthal  v.  Atkinson,  93  Ark.  259,  124  S.  W.  513, 
applying  rule  where  lessee  mailed  lessor  notice  to  renew  lease;  Pape 
V.  Ferguson,  28  Ind.  App.  303,  62  N.  E.  714,  holding  copy  of  letter  proper 
in  every  respect  is  admissible  in  evidence  where  addressee  upon  notice 
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does  not  produce  original,  though  notice  was  insufficient;  Rousseau  v. 
American  Teoman,  186  Mich.  106,  152  N.  W.  941,  appl3dng  rule  where 
notice  of  arrears  on  policy  was  mailed  insured;  Sherrod  v.  Farmers' 
etc.  Ins.  Assn.,  139*  N.  C.  169,  51  S.  E.  911,  where  insurer  shows  notice 
of  assessment  mailed,  properly  addressed  and  stamped,  law  presumes 
its  receipt;  Lawver  v.  Globe  Mut.  Ins.  Co.,  25  S.  D.  559,  127  N.  W.  619, 
applying  rule  where  notice  mailed  to  insurer  of  placing  of  mortgage 
on  insured  property;  Kruger  v.  Brown,  79  N.  J.  L.  420,  75  Atl.  171, 
where  contract  may  be  terminated  by  notice  rule  applies  to  letter  con- 
taining such  notice;  Malloy  v.  Drumheller,  68  Wash.  117,  122  Pao.  1010, 
and  Baker  v.  Temple,  160  Mich.  323,  125  N.  W.  65,  both  applying  rule 
to  letters  mailed  with  return  directions  and  not  returned;  dissenting 
opinion  in  Huntington  v.  United  States,  175  Fed.  956,  99  C.  C.  A.  440, 
majority  holding  letter  properly  excluded  from  evidence ;  Schutz  v.  Jor- 
dan, 141  U.  8.  219,  85  L.  Ed.  710,  11  Sup.  Ct.  908  (affirming  32  Fed. 
62),  applying  rule  in  determining  contract  for  sale  of  goods;  Anderson 
V.  Saint,  46  Fed.  766,  applying  rule  to  circular  addressed  to  defendant, 
informing  him  of  infringement ;  First  Nat.  Bank  v.  Fourth  Nat.  Bank, 
56  Fed.  973,  6  C.  C.  A.  183,  applying  rule  to  bank  correspondence ;  Sher- 
win  V.  National  Cash-Register  Co.,  5  Colo.  App.  166,  38  Pac.  393,  apply- 
ing rule  to  letter  withdrawing  offer  to  purchase ;  Pitts  v.  Hartford  Life 
etc.  Ins.  Co.,  66  Conn.  384,  50  Am.  St.  Rep.  102,  34  Atl.  97,  applying 
rule  to  insurance  notice  of  assessment;  Home  Ins.  Co.  y.  Marple,  1  Ind. 
App.  416,  27  N.  E.  634,  holding  jury  should  determine  question  of  re- 
ceipt of  notice  when  disputed;  Chase  v.  Surry,  88  Me.  475,  34  Atl.  272, 
holding  statute  requiring  notice  within  certain  time,  not  satisfied  by 
mailing  within  that  time,  but  subsequent  receipt;  Lawrence  Bank  v. 
Raney  etc.  Iron  Co.,  77  Md.  326,  26  Atl.  121,  applying  rule  to  notice  of 
attachment;  Hare  v.  Headley,  54  N.  J.  Eq.  554,  35  Atl.  449,  applying 
rule  to  notice  of  foreclosure;  Brown  v.  Accident  Assn.,  18  Utah,  277, 
55  Pac.  65,  applying  rule  to  notice  of  accident  sent  to  insurance  com- 
pany ;  Knickerbocker  Life  Ins.  Co.  v.  Pendleton,  115  U.  S.  345,  29  L.  Ed. 
434,  6  Sup.  Ct.  77,  and  Provident  Sav.  Life  etc.  Soc.  v.  Nixon,  73  Fed. 
148,  19  C.  C.  A.  414,  both  arguendo. 

Distinguished  in  Henderson  v.  Carbondale  Coal  etc.  Co.,  140  U.  S. 
37,  35  L.  Ed«  337, 11  Sup.  Ct.  695,  holding  no  presumption  unless  addres- 
see resiiies  in  town  to  which  letter  is  addressed;  Feder  Silberberg  Co. 
V.  McNeil,  18  N.  M.  49,  49  L.  R.  A.  (N.  S.)  458,  133  Pac.  976,  proof 
that  "demand  was  made  by  mail"  does  not  imply  that  letter  was  prop- 
erly addressed  and  mailed. 

Rebuttal  of  presumption  of  receipt  of  letter.    Note,  4  Ann.  Oaa. 
956. 
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Sufficiency  of  evidence  to  show  mailing  of  letter.    NotCi  19  Ann. 
Oas.  651. 

Presumption  as  to  receipt  of  communication  sent  through  mail. 
Note,  49  L.  E.  A.  (N.  S.)  460,  461,  467,  468. 

Extraterritorial  effect  of  decrees  of  divorce.    Note,  83  Am.  St.  Bep. 
626. 

Statutory   abrogation   of  maxim   against  profiting  by  one's  own 
wrong.    Note,  25  L.  E.  A.  567,  668. 

Miscellaneous.    Cited  in  Friedman  v.  Israel,  26  Fed.  802,  not  in  point. 

Ill  IT.  8.  197-199,  28  L.  Ed.  899,  4  Sup.  Ct.  336,  STEPHENS  V.  MONON- 
GAHEIiA  NAT.  BANK. 

Plea  of  another  action  pending  la  plea  In  abatemoat,  and  ruling  of 
lower  court  on  gnch  plea  Is  not  reviewable,  exc^^  it  be  to  JurisdlctiQn  of 
court^ 

Approved  in  Marinette  Sawmill  Co.  v.  Scofield,  174  Fed.  564,  98 
C.  C.  A.  344,  and  Cunningham  v.  Rodgers,  171  Fed.  837,  96  C.  C.  A. 
607,  both  following  rule ;  Mounday  v.  United  States,  226  Fed.  967,  apply- 
ing rule  in  criminal  case;  Seeger  v.  Young,  127  Minn.  423,  149  N.  W. 
737,  sustaining  plea  of  abatement  by  pendency  of  former  suit;  Green 
V.  Underwood,  86  Fed.  430,  30  C.  C.  A.  162,  holding  equity  will  not  dis- 
miss suit  on  such  plea,  but  postpone  hearing;  Harrington  v.  Herriek, 
64  Fed.  472,  12  C.  C.  A.  231,  arguendo. 

Distinguished  in  Buck  Stove  etc.  Co.  v.  Vickers,  226  U.  S.  212,  57 
L.  Ed.  191,  33  Sup.  Ct.  41,  holding  rule  did  not  apply  to  writs  of  error 
to  State  courts. 

Statutory  remedy  for  recovery  of  usurious  interest  paid  to  national 
banks,  Is  exclusive. 

Approved  in  Wilder  Mfg.  Co.  v.  Com  Products  Refining  Co.,  236 
U.  S.  175,  59  L.  Ed.  526,  35  Sup.  Ct.  398,  penalties  for  violation  of 
anti-trust  act  are  only  those  provided  therein;  Tucker  v.  Alexandroff, 
183  U.  S.  436,  46  L.  Ed.  270,  22  Sup.  Ct.  200,  holding  within  treaty  of 
1832,  Russian  sent  to  serve  on  cruiser  may  be  deserter  before  crew  is 
organized  or  ever  steps  upon  uncommissioned  vessel;  Union  Pac.  R.  Co. 
V.  Frank,  226  Fed.  910,  private  individual,  relying  on  atoti-trust  act, 
must  base  action  on  its  violation  and  show  special  damage  to  himself; 
United  States  v.  Norfolk  etc.  Ry.  Co.,  114  Fed.  685,  holding  another 
mandamus  proceeding  pleadable  in  abatement  of  second  mandamus  pro- 
ceedings instituted  in  same  jurisdiction  wherein  parties  and  questions 
involved  are  same;  Slaughter  v.  First  Nat.  Bank,  109  Ala.  161,  19  South. 
432,  and  Florence  R.  R.  etc.  Co.  v.  Chase  Nat.  Bank,  106  Ala.  369,  17 
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South.  721,  both  holding  State  penalty  for  taking  usurious  interest  not 
applicable  to  national  banks;  First  Nat.  Bank  v.  Denson,  115  Ala.  666, 
22  South.  524,  awarding  recovery  of  double  usurious  interest,  under 
statute;  dissenting  opinion  in  Continental  Wall  Paper  Co.  v.  Louis 
Voight  &  Sons  Co.,  212  U.  S.  273,  53  L.  Ed.  510,  29  Sup.  Ct.  280,  ma- 
jority holding  vendee  of  goods  purchased  from  an  illegal  combination 
in  pursuance  of  illegal  agreement  can  plead  such  illegality  as  defense; 
Holden  Land  &  L.  Co.  v.  Interstate  Trading  Co.,  233  U.  S.  540,  58  L.  Ed. 
1086,  34  Sup.  Ct.  661,  arguendo. 

Distinguished  in  Haseltine  v.  Central  Nat.  Bank,  155  Mo.  74,  56  S.  W. 
897,  holding  under  Rev.  Stats.  U.  S.,  §  5198,  providing  that  where 
national  bank  charges  illegal  interest,  person  paying,  may  within  two 
years  bring  debt  and  recover  twice  amount  paid,  principal  sum  must  be 
tendered. 

Effect  of  national  bank's  taking  or  reserving  illegal  interest.    Note, 
56  L.  B.  A.  696,  697,  704. 

Scope  and  office  of  counterclaim  under  code.    Note,  89  Am.  Dec. 
491. 

In  action  by  national  tank  against  surety  on  note,  surety  cannot  have 
usurious  Interest  already  paid  applied  to  payment  of  prlnclpaL 

Approved  in  Haseltine  v.  Central  Nat.  Bank,  183  U.  S.  137,  46  L.  Ed. 
120,  22  Sup.  Ct.  52  (affirming  Central  Nat.  Bank  v.  Haseltine,  155  Mo. 
64,  55  S.  W.  1017),  holding  national  bank  suing  on  note  defendant  can- 
not counterclaim  for  usurious  interest  paid,  but  must  bring  separate 
action  under  Rev.  Stats.  U.  S.  1878,  §  5198 ;  Lorentzen  v.  Warner,  3 
Alaska,  221,  counterclaim  for  penalty  for  usury  cannot  be  set  off  against 
original  debt ;  McCarthy  v.  First  Nat.  Bank,  23  S.  D.  276,  21  Ann.  Oas. 
437,  23  L.  R.  A.  (N.  S.)  335,  121  N.  W.  855,  holding  where  payments 
were  applied  to  usurious  interest  with  consent  of  maker,  and  so  indorsed 
on  note,  and  new  note  given  they  could  not  be  recovered  with  penalty; 
First  Nat.  Bank  of  Morristown  v.  Hunter,  109  Tenn.  97,  70  S.  W.  372, 
holding  under  Rev.  Stats.  U.  S.,  §  5198,  in  suit  by  national  bank  defend- 
ant cannot  file  cross-bill,  but  must  sue  separately  to  recover  twice  usury 
paid;  Charleston  Nat.  Bank  v.  Bradford,  51  W.  Va.  258,  41  S.  E.  154, 
holding  usurious  interest  paid  national  bank  on  renewing  series  of  notes 
cannot,  action  by  bank  on  last  of  them,  be  applied  in  satisfaction  of 
principal;  dissenting  opinion  in  Citizens'  Nat.  Bank  v.  Forman,  111  Ky. 
223,  63  S.  W.  758,  majority  holding  national  bank  discounting  note  at 
usurious  rate  is  "charging"  not  *' taking"  usury,  and  under  Rev.  Stats. 
U.  S.,  §  5198,  right  to  sue  does  not  accrue  when  note  is  discounted ; 
Marion  Nat.  Bank  v.  Thompson,  101  Ky.  283,  40  S.  W.  905,  applying 
rule  in  action  by  national  bank  on  note;  Lanham  v.  First  Nat.  Bank, 
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46  Neb.  666,  66  N.  W.  787,  Huggins  v.  Citizens'  Nat.  Bank,  6  Tex.  Civ. 
App.  34,  24  S.  W.  927,  «nd  Norfolk  Nat.  Bank  v.  Schwenk,  46  Neb. 
338,  64  N.  W.  1076,  all  holding  usurious  interest  not  applicable  to  dis- 
charge of  principal;  Second  Nat.  Bank  v.  Morgan,  .166  Pa.  St.  207, 
44  Am.  St.  Bep.  656,  30  Atl.  959,  applying  rule  in  action  on  note; 
McBroom  v.  Scottish  Inv.  Co.,  163  U.  S.  331,  38  L.  Ed.  734,  14  Sup.  Ct. 
857,  arguendo. 

111  U.  8.  200^201,  28  L.  Ed.  400,  4  Sap.  Ot.  340,  GHOXTTEAU  ▼.  aiBSOV. 

To  give  Supreme  Court  Jurisdiction  on  error  to  State  court,  it  must 
appear  on  record  tbat  Federal  question  was  raised  and  decided  In  State 
court,  or  that  its  decision  was  necessary  to  Judgment  rendered. 

Approved  in  Kenney  v.  Craven,  215  U.  S.  130,  54  L.  Ed.  125,  30 
Sup.  Ct.  64,  determination  of  State  court  that  purchaser  pendente  lite 
from  trustee  of  bankrupt  is  bound  by  decree  against  trustee  in  action 
of  which  he  has  notice  does  not  involve  Federal  question;  Horton  v. 
Seaboard  etc.  Ry.  Co.,  169  N.  C.  117,  85  S.  E.  221,  construction  of  plead- 
ings as  to  sufficiency,  in  suit  in  State  court  under  Federal  Employers' 
Liability  Act,  does  not  involve  Federal  question;  Adams  Co.  v.  Bur- 
lington etc.  R.  R.  Co.,  112  U.  S.  127,  28  L.  Ed.  680,  5  Sup.  Ct.  79, 
Detroit  City  Ry.  Co.  v.  Guthard,  114  U.  S.  136,  29  L.  Ed.  118,  5  Sup.  Ct. 
812,  Chapman  v.  Goodnow,  123  U.  S.  648,  SI  L.  Ed.  238,  8  Sup.  Ct.  215, 
Brooks  V.  Missouri,  124  U.  S.  400,  SI  L.  Ed.  458,  8  Sup.  Ct.  446,  New 
Orleans  Water  Works  v.  Louisiana  Sugar  Refining  Co.,  126  U.  S.  29,  31 
L.  Ed.  612,  8  Sup.  Ct.  747,  De  Saussure  v.  Gaillard,  127  U.  S.  234, 
32  L.  Ed.  932,  8  Sup.  Ct.  1062,  Israel  v.  Arthur,  152  U.  S.  362,  38  L.  Ed. 
478,  14  Sup.  Ct.  586,  and  Wailes  v.  Smith,  167  TJ.  S.  276,  89  L.  Ed.  700, 
15  Sup.  Ct.  626,  all  dismissing  case,  where  judgment  below  rested  on 
non-Federal  question;  Kansas  Endowment  Assn.  v.  Kansas,  120  U.  S. 
105,  30  L.  Ed.  594,  7  Sup.  Ct.  500,  dismissing  case,  where  Federal  ques- 
tion does  not  clearly  appear;  Hale  v.  Akers,  132  U.  S.  565,  33  L.  Ed. 
446,  10  Sup.  Ct.  175,  refusing  to  review  judgment  resting  on  independ- 
ent Federal  and  non-Federal  question,  both  decided  against  plaintiff. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  529,  541. 

Where  State  court  has  dismissed  suit  on  plea  of  prior  Judgment  in  bar, 
Supreme  Oourt  cannot  review  decision,  although  Federal  question  was 
remotely  Involved,  but  not  considered. 

Approved  in  San  Francisco  v.  Itsell,  133  U.  S.  67,  33  L.  Ed.  571,  10 
Sup.  Ct.  242,  applying  rule. 

What  record  must  show  as  to  presentation  and  decision  of  Feder^ 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  474. 
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111  U.  a  202-215,  28  L.  Ed.  401,  4  Sop.  Ot.  413»  ASTOB  v.  IffEBBITT. 

Mai^iif actnred  wearing  apparel,  intended  for  use  Isy  passenger,  suitable 
for  season  of  year  immediately  approaching,  and  not  exceeding  what  he 
ordinarily  provided  for  himself,  is  exempt,  under  statute  of  1883,  whether 
it  had  been  actually  used  or  not. 

Approved  in  Bolton-Pratt  Co.  v.  Chester,  210  Fed.  257,  127  C.  C.  A. 
71,  going  to  trial  without  objection  held  to  waive  objection  that  plead- 
ings laid  indefinite  foundation  for  evidence;  State  v.  Stockwell,  23 
N.  D.  84,  134  N.  W.  773,  construing  "use"  in  statute  providing  for  col- 
lection and  use  of  fees  for  teachers'  examination;  Seaweard  v.  Pacific 
Live  Stock  Co.,  49  Or.  97,  IS  Aim.  Oaa.  883,  88  Pac.  963,  denial,  in 
reply,  of  all  allegations  in  answer  except  such  as  are  admitted  by  com- 
plaint is  not  nullity,  but  must  be  tested  by  demurrer;  Arthur  v.  Morgan, 

112  U.  S.  498,  28  L.  Ed.  827,  5  Sup.  Ct.  242,  holding  private  carriage, 
which  had  been  used  abroad,  exempt  from  duty;  Slinkard  v.  Manchester 
Fire  Assur.  Co.,  122  Cal.  598,  55  Pac.  418,  arguendo. 

Ill  U.  8.  216-223,  28  li.  Ed.  406,  4  Sup.  Ot.  341,  BXJBLET  v.  GEBMAN 
AISEBIOAK  BANS. 

Under  New  York  code,  where  pleading  is  indefinite,  remedy  is  by  motion 
before  trial,  and  not  by  excluding  evidence  at  triaL 

Approved  in  Peterson  v.  Ruhnke,  46  Minn.  116,  48  N.  W.  768,  ap- 
plying rule  in  Minnesota ;  Tullis  v.  Shannon,  3  Wash.  720,  29  Pac.  450, 
applying  rule  under  Washington  code. 

JJndn  New  York  code,  an  answer  which  concludes  with  denial  of  every 
allegation  "except  as  hereinbefore  stated  or  admitted"  is  proper  and  under 
it  defendant  can  prove  anything  showing  allegation  covered  to  be  untrue. 

Approved  in  Alaska  Commercial  Co.  v.  Williams,  128  Fed.  365,  63 
C.  C.  A.  92,  holding  discretionary  to  permit  filing  of  amended  answer 
setting  up  new  defense  materially  changing  issues,  and  which  was  not 
offered  until  after  plaintiif  had  rested  and  defendant  had  occupied  two 
days  in  introducing  evidence. 

Distinguished  in  Berry  v.  Barton,  12  Okl.  238,  66  L.  R.  A.  513,  71 
Pac.  1080,  where  note  payable  to  person  named  or  order  is  not  paid, 
answer  denying  payee  who  sues  thereon  is  owner  and  alleging  he  is  not 
real  party  in  interest,  states  no  defense. 

Sufficiency  of  general  denial  coupled  with  admission.    Note,   13 
Ann.  Oaa.  885. 

Sufficiency  of  answers  denying  plaintiff's  ownership  of  negotiable 
instruments.    Note,  66  L.  R.  A.  528. 

Objection  that  testimony  on  cross-examination  was  not  responsive  to 
direct  examination,  must  be  taken  at  trial,  to  be  available  on  writ  of  error. 


Ill  U.  S.  223-228         NOTES  ON  U.  S.  REPORTS.  508 

Approved  in  Charleston  Ice  Mfg.  Co.  v.  Joyce,  54  Fed.  333,  4  C.  C.  A. 
368,  holding  objections  to  admissibility  of  evidence  must  be  specific  to 
be  reviewable. 

Book  entries,  not  contemporaneous,  or  made  in  due  course  of  business, 
as  part  of  res  gestae,  but  made  by  one  party  after  rights  of  other  had  be- 
come fixed,  are  Inadmissible. 

Approved  in  Granger  v.  Farrant,  179  Mich.  32,  51  L.  R.  A.  (N.  S.) 
453,  146  N.  W.  223,  cards  and  letter  showing  that  certain  work  was 
done  on  automobile  after  collision  held  not  evidence  there  were  not 
other  damaged  parts  resulting  from  collision. 

Distinguished  in  Missouri  Elec.  Light  etc.  Co.  v.  Carmody,  72  Mo. 
App.  541,  admitting  meter-book  in  action  on  light  contract. 

Party's  books   of  account  as  evidence  in  own  favor.    Note,  52 
L.  R.  A.  584. 

Miscellaneous.  Cited  in  J.  W.  Bishop  Co.  v.  Shelhorse,  141  Fed.  646, 
72  C.  C.  A.  337,  upholding,  under  Virginia  practice,  declaration  alleging 
in  one  count  separate  acts  of  negligence,  either  one  of  which  is  suffi- 
cient basis  for  action. 

Ill  U.  S.  223-228,  28  L.  Ed.  408,  4  Sap.  Ct.  405,  DBXJB7  ▼.  HATDEK. 

Where,  In  deed  of  land,  agreement  by  grantee  to  pay  mortgage  Is  in- 
serted by  mistake  of  scrivener,  and  subsequently  released,  equity  will  not 
enforce  it  at  suit  of  purchaser  of  mortgage  notes,  although  grantee  has  paid 
interest. 

Approved  in  Giesy  v.  Truman,  17  App.  D.  C.  452,  where  grantee  of 
mortgaged  premises  received  deed  without  consideration,  by  terms  of 
which  he  agreed  to  pay  mortgage  debt,  but  grantor  remained  in  pos- 
session as  owner,  mortgagee  cannot  recover  deficiency  on  sale  from 
grantee  when  no  action  shown  on  faith  of  grantee;  Gilchrist  v.  Hatch, 
183  Ind.  397,  106  N.  E.  703,  holding  one  accepting  salary  for  services 
rendered  in  pursuance  of  fraudulent  contract  of  sale  to  him  of  corpo- 
iate  stock  was  not  estopped  to  assert  contract  was  void ;  Orr  v.  Dayton 
etc.  Traction  Co.,  178  Ind.  53,  Ann.  Cas.  1915B,  1277,  48  L.  R.  A. 
(N.  S.)  474,  96  N.  E.  466,  where  owner  sold  gravel  limiting  right  to 
remove  gravel  which  served  as  adjacent  lateral  support,  his  acceptance 
of  pay  for  gravel  removed  from  beyond  line  fixed  did  not  estop  him 
to  sue  for  breach  of  contract;  Hill  v.  Hoeldtke,  54  Tex.  Civ.  205,  117 
S.  W,  219,  one  agreeing  with  debtor  to  pay  vendor's  liens  on  considera- 
tion, can  defend  in  suit  on  such  liens,  by  showing  agreement  rescinded 
before  holders  of  liens  became  parties;  Metropolitan  Bank  v.  St.  Louis 
Dispatch  Co.,  149  U.  S.  447,  37  L.  Ed.  803,  13  Sup.  Ct.  948,  holding  pur- 
chaser of  mortgaged  premises  not  liable  to  mortgagee,  although  paying 
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interest;  Willard  v.  Wood,  164  U.  S.  520,  41  L.  Ed.  538,  17  Sup.  Ct.  180, 
holding  statute  of  limitations  applies  to  action  against  grantee  assum- 
ing mortgage;  Starboard  v.  Cranston,  24  Colo.  29,  48  Pac.  656,  holding 
defense  of  mistake  in  insertion  of  assumption  clause  must  be  specially 
pleaded ;  Keller  v.  Ashf ord,  1^3  TJ.  S.  625,  33  L.  Ed.  673,  10  Sup.  Ct. 
498,  ai^uendo. 

Distinguished  in  American  Nat.  Bank  v.  Klock,  58  Mo.  App.  343,  en- 
forcing liability  of  grantee  of  land  assuming  payment  of  mortgage. 

Rescission  of  purchase  of  realty  as  affecting  assumption  of  mort- 
gage or  lien.    Note,  40  L.  R.  A.  (N.  S.)  675. 

111  U.  &  228-242,  28  !•.  Ed.  410,  4  Snp.  Ct.  S69,  HAYES  v.  MIGHXOAK 
CENT.  E.  E.  GO. 

At  common  law,  railroad  Is  liable  for  injuries,  if  oonstxncted  or  oper- 
ated witbout  reasonable  precautions  for  safety  of  otben. 

Approved  in  Cudahy  Packing  Co.  v.  Anthes,  117  Fed.  120,  54  C.  C.  A. 
504,  holding  one  inspecting  an  elevator  is  not  a  fellow-servant  of  one 
whose  duties  require  him  to  ride  on  the  elevator;  Northern  Pac.  R.  Co. 
V.  Sullivan,  53  Fed.  224,  3  C.  C.  A.  506,  holding  blowing  whistle  on 
locomotive  standing  near  crossing,  negligent;  Wabash  etc.  Ry.  Co.  v. 
Locke,  112  Ind.  421,  2  Am.  St.  Rep.  207,  M  N.  £.  399,  holding  railroad 
not  liable  for  injury  through  dangling  wire;  Louisville  etc.  Ry.  Co.  v. 
Schmidt,  134  Ind.  22,  33  N.  E.  776,  holding  railroad  not  liable  for  in- 
jury by  horse  frightened  by  blowing  off  steam;  Lake  Erie  etc.  Ry.  Co. 
V.  Juday,  19  Ind.  App.  448,  49  N.  E.  847,  holding  railroad  not  liable  for 
injury  by  horse  frightened  by  handcar;  Barney  v.  Hannibal  etc.  Ry. 
Co.,  126  Mo.  388,  26  L.  R.  A.  852,  28  S.  W.  1072,  holding  railroad  not 
required  to  fence  yards,  in  absence  of  statute. 

Ordinance  granting  right  of  way,  and  imposing  duties  on  railroad, 
althongh  in  form  of  contract,  is  a  municipal  regulation,  and  lias  force  of 
law  within  city. 

Approved  in  McPhee  &  McGinnity  Co.  v.  Union  Pac.  R.  Co.,  158  Fed. 
17,  87  C.  C.  A.  619,  ordinance  permitting  railroad  to  build  through  city 
construed  to  grant  revocable  license  only;  Heidt  v.  Southern  Tel.  Co., 
122  Ga.  480,  50  S.  E.  364,  ordinance  granting  telephone  franchise  re- 
quiring space  of  three  feet  where  wires  cross  electric  light  wire,  and 
imposing  cost  of  exi)ense  of  raising  or  lowering  wires  and  placing 
guards  on  company  doing  latest  construction,  imposes  duty  of  placing 
guards  on  latter;  Jackson  v.  Kansas  City,  Ft.  S.  etc.  Ry.  Co.,  157  Mo. 
640,  68  S.  W.  37,  holding  husband  prone  to  wander,  being  killed  by 
train,  speed  violating  ordinance,  plaintiff  not  guilty  of  contributory 
negligence,  being  temporarily  absent  from  home;  State  ex  rel.  Rose  v. 
Superior  Court  of  Milwaukee  County,  105  Wis.  674,  81  N.  W.  1053, 
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folding  city  council  having  legislative  power  with  reference  to  granting 
street  franchises  for  railways,  a  court  cannot  enjoin  passage  of  ordi- 
nance giving  such  use ;  Joy  v.  St.  Louis,  138  U.  S.  34,  34  L.  Ed.  853,  11 
Sup.  Ct.  252,  holding  railroad  must  allow  others  to  use  right  of  way, 
under  contract  with  city;  Pittsburgh  etc.  Ry.  Co.  v.  Hood,  94  Fed.  624, 
36  C.  C.  A.  423,  holding  railroad  liable  for  injury  caused  by  violation 
of  ordinance;  dissenting  opinion  in  Receiver  of  Southern  Chemical  etc. 
Co.  V.  City  of  New  Orleans,  49  La.  Ann.  847,  37  L.  R.  A.  657,  21  South. 
889,  arguendo. 

Distinguished  in  Seymour  v.  Union  Stockyards  Co.,  224  111.  586,  79 
N.  E.  951,  upholding  exclusion  of  city  ordinance  in  action  for  injuries 
to  child  by  train  where  it  was  attracted  to  right  of  way  by  clay  piled 
thereon;  Townsend  v.  City  of  Circleville,  78  Ohio  St.  131,  16  L.  R.  A. 
(N.  S.)  914,  84  N.  E.  793,  municipal  corporations  have  no  power  to  re- 
quire by  penal  ordinance,  stopping  of  interurban  oars;  State  v.  New 
Orleans  etc.  R.  R.  Co.,  37  La.  Ann.  592,  refusing  mandamus  to  compel 
performance  of  strictly  contractual  obligation  of  railroad  to  repair 
streets. 

under  nilnolB  statute,  granting  dty  power  to  require  railroads  to  pro- 
tect persons  and  property,  city*s  request  to  railroad  to  erect  suitable  fence 
between  tracks  and  public  park;  is  proper;  and  any  person  injured  can  sue 
for  neglect  of  tills  duty. 

Approved  in  Strait  v.  Yazoo  &  M.  V.  R.  Co.,  209  Fed.  162,  163,  49 
L.  R.  A.  (N.  S.)  1068,  126  C.  C.  A.  105,  failure  to  obey  statute  in  con- 
structing approach  to  railroad  held  negligence  per  se;  New  York  Cent. 
&  H.  R.  R.  Co.  V.  Price,  159  Fed.  333,  16  L.  R.  A.  (N.  S.)  1103,  86 
C.  C.  A.  502,  Massachusetts  statute  construed  to  be  for  benefit  only  of 
owners  and  occupants;  ShcUabcrger  v.  Fisher,  143  Fed.  939,  5  L.  R.  A. 
(N.  S.)  250,  75  C.  C.  A.  9,  absence  of  operator  for  automatic  elevator 
in  city  where  duty  to  employ  operator  imposed  by  ordinance  is  action- 
able where  child  injured;  Southwestern  Tel.  &  Tel.  Co.  v.  Myane,  86 
Ark.  553,  111  S.  W.  989,  failure  of  street  railway  and  telephone  com- 
panies to  obey  law  regulating  height  and  distance  apart  of  wires  prima 
facie  shows  negligence,  where  trolley-pole  broke  overhead  telephone 
wire;  Clements  v.  Potomac  Electric  Power  Co.,  26  App.  D.  C.  499,  each 
person  injured  by  violation  of  ordinance  for  insulation  of  high  tension 
wires  may  recover  on  ground  of  negligence;  Piatt  v.  Southern  Photo 
Material  Co.,  4  Ga.  App.  165,  60  S.  E.  1071,  child  employed  in  violation 
of  child  labor  law  has  cause  of  action  for  injury  in  course  of  en^ploy- 
ment,  based  on  negligence  per  se;  Monteith  v.  Kol^omo  Wood  Enamel- 
ing Co.,  159  Ind.  153,  64  N.  E.  611,  holding  act  1899,  p.  234,  §  9,  requir- 
ing machinery  properly  guarded,  plaintiff  being  injured,  his  complaint 
need  only  state  the  unguarding  and  defendant's  negligence  respecting 
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same;  Heiting  v.  Chicago  etc.  Ry.  Co.,  252  111.  472,  Ann.  Cas.  1912D, 
451,  96  N.  E.  844,  failure  to  fence  railroad  as  required  by  law  held 
proximate  cause  of  injury  to  child  going  on  track;  Bourne  v.  Whitman, 
209  Mass.  167,  86  L.  R.  A.  (N.  S.)  701,  95  N.  E.  406,  2  N.  C.  C.  A.  328, 
holding  violation  of  criminal  statute  as  to  operation  of  automobiles  was 
evidence  of  negligence  and  individual  injured  thereby  may  recover; 
Dudley  v.  Northampton  St.  Ry.  Co.,  202  Mass.  449,  23  L.  R.  A.  (N.  S.) 
661,  89  N.  E.  28,  holding  under  statute  requiring  licenses  for  automo- 
biles one  lawfully  on  highway  owed  unlicensed  owner  only  duty  of  not 
injuring  him  by  wanton  or  gross  negligence;  Richards  v.  Waltz,  153 
Mick.  422,  424,  117  N.  W.  194,  195,  statute  requiring  barricades  where 
ice  is  being  cut  is  not  intended  for  protection  of  unattended  animals ; 
Anderson  v.  Settergren,  100  Minn.  296,  111  N.  W.  280,  person  selling 
firearms  to  person  forbidden  by  law  to  purchase  or  possess  same  is 
liable  for  negligent  use  by  such  person;  Schutt  v.  Adair,  99  Minn.  9, 
108  N.  W.  812,  statute  requiring  protection  of  elevator  shaft  does  not 
abrogate  rule  of  contributory  negligence;  Jackson  v.  Kansas  City,  Ft.  S. 
etc.  Ry.  Co.,  157  Mo.  642,  58  S.  W.  38,  holding  though  deceased  was 
a  trespasser,  nevertheless  running  locomotive  at  too  great  speed,  vio- 
lating ordinance,  was  negligence  per  se;  Conway  v.  Monidah  Trust  Co., 
47  Mont.  279,  280,  L.  R.  A.  1916E,  500,  132  Pac.  28,  where  ordinance 
required  shafts  to  be  fenced,  owner  is  liable  for  injury  to  child  falling 
in  unfenced  shaft  while  gathering  flowers;  Frontier  etc.  Laundry  Co. 
V.  Connolly,  72  Neb.  770,  68  L.  R.  A.  425,  101  N.  W.  996,  where  prop- 
erty in  warehouse  was  burned  by  fire  spreading  from  other  buildings, 
owner  of  warehouse  is  not  liable  because  he  failed  to  put  up  fireproof 
shutters  as  required  by  law;  Mitchell  v.  Raleigh  Electric  Co.,  129  N.  C. 
170,  39  S.  E.  802,  holding  absence  of  insulation  on  wire  of  electtic-light 
company  prima  facie  evidence  of  negligence,  city  ordinance  providing 
such  wires  insulated;  Pecos  Valley  etc.  Ry.  Co.  v.  Cazier,  13  N.  M.  138, 
79  Pac.  716,  failure  to  fence  track  as  required  by  law  merely  puts 
burden  of  on  railroad  to  prove  killing  of  stock  was  not  due  to  negli- 
gence of  railroad;  Amberg  v.  Eanley,  214  N.  Y.  536,  L.  B.  A.  1915E, 
619,  108  N.  E.  831,  9  N.  C.  C.  A.  555,  failure  to  provide  factory  with 
fire-escape  held  proximate  cause  of  injury  to  employee  from  fire; 
Morrison  v.  Lee,  22  N.  D.  256,  88  L.  R.  A.  (N.  S.)  412,  133  N.  W.  550, 
1  N.  C.  C.  A.  264,  holding  in  action  for  injuries  sustained  by  explosion 
of  oil  sold  in  violation  of  law  legislature  did  not  abrogate  defense  of 
contributory  negligence  when  it  was  cause  of  explosion;  Ladow  v.  Okla- 
homa Gas  etc.  Co.,  280  Okl.  32,  119  Pac.  257,  violation  of  ordinance  re- 
quiring insulation  of  electric  wires  is  prima  facie  evidence  of  negli- 
gence ;  Burnett  v.  Ft.  Worth  Light  etc.  Co.,  102  Tex.  33,  34,  19  L.  R.  A. 
(N.  S.)  504,  112  S.  W.  1040,  1041,  electric  light  company  is  not  liable 
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for  death  of  trespasser  on  roof  by  coining  in  contact  with  wires  not 
insaiated  as  required  by  law;  International  etc.  R.  R.  Co.  v.  Riohmond, 
28  Tex.  Civ.  516,  67  S.  W.  1031,  holding  statute  requiring  railroad  to 
fence  tracks,  company  is  liable  for  killing  plaintiff's  animals  that  went 
through  opening  left  for  convenience  of  adjacent  owner;  Kilpatrick 
V.  Grand  Trunk  Ry.  Co.,  74  Vt.  297,  93  Am.  St.  Rep.  892,  52  Atl.  534, 
holding  side-ladder  on  cars  in  violation  of  statute,  switchman  who  was 
injured  thereby  does  not  assume  risks  of  violation  and  company  is 
liable;  Randall  v.  Minneapolis  etc.  Ry.  Co.,  162  Wis.  513,  156  N.  W. 
631,  violation  of  headlight  law  which  imposes  penalty,  and  makes  rail- 
road liable  for  all  damage  resulting,  does  not  require  conviction  in 
criminal  prosecution  as  condition  to  suit  for  damages;  Willette  v. 
Rhinelander  Paper  Co.,  145  Wis.  569,  130  N.  W.  864,  where  statute  re- 
quired fencing  of  dangerous  machinery,  failure  to  do  so  is  negligence 
per  se;  Schwind  v.  Chicago  etc.  Ry.  Co.,  140  Wis.  5,  138  Am.  St.  Rep. 
1055,  121  N.  W.  641,  contributory  negligence  is  not  defense  in  action 
for  injury  to  child  on  unfenced  track  under  statute  requiring  fencing; 
dissenting  opinion  in  West  v.  Bayfield  Mill  Co.,  144  Wis.  122,  45 
L.  R.  A.  (N.  S.)  134,  128  N.  W.  998,  majority  holding  employer  not 
liable  under  facts,  for  injury  to  employee  from  unguarded  gearing; 
Joy  V.  St.  Louis,  138  U.  S.  42,  34  L.  Ed.  856,  11  Sup.  Ct.  255,  holding 
order  confining  all  railroads  to  single  right  of  way  through  park, 
proper;  Union  Pac.  Ry.  Co.  v.  McDonald,  152  U.  S.  283,  38  L.  Ed.  443, 
14  Sup.  Ct.  627,  awarding  damages  for  injury  through  neglect  of  stat- 
utory obligation  to  fence  slack  pit;  Richelieu  etc.  Nav.  Co.  v.  Boston 
Marine  Ins.  Co.,  26  Fed.  602,  holding  violation  of  statutory  speed  in 
fog,  precludes  recovery  against  insurer  of  vessel;  Doran  v.  Flood,  47 
Fed.  544,  awarding  damages  for  injury  by  hauling  through  streets  in 
manner  prohibited  by  ordinance;  Northern  Pac.  R.  Co.  v.  Sullivan, 
53  Fed.  221,  3  C.  C.  A.  506,  holding  blowing  of  locomotive  whistle, 
when  prohibited  by  ordinance,  negligent;  Atchison  etc.  R.  Co.  v.  Rees- 
man,  60  Fed.  374,  23  L.  R.  A.  770,  9  C.  C.  A.  20,  holding  brakeman 
injured  through  neglect  to  maintain  statutory  fences,  can  sue  rail- 
road; Shelbyville  v.  Cleveland  etc.  Ry.  Co.,  146  Ind.  72,  44  N.  E. 
931,"  holding  ordinance  requiring  railroad  to  maintain  lights  at  cross- 
ings, valid ;  Bott  v.  Pratt,  33  Minn.  326,  53  Am.  Rep.  49,  23  N.  W.  238, 
awarding  damages  for  injury  by  horse  left  unhitched,  contrary  to  ordi- 
nance; Rosse  V.  St.  Paul  etc.  Ry.  Co.,  68  Minn.  219,  64  Am.  St.  Rep. 
474,  37  L.  R.  A.  592,  71  N.  W.  21,  awarding  damages  for  injury  to  child, 
through  failure  to  fence ;  Fath  v.  Tower  Grove  etc.  Ry.  Co.,  105  Mo. 
548,  13  L.  R.  A.  78,  16  S.  W.  916,  awarding  damages  for  injury  to  child, 
through  failure  to  stop  street-car  as  required  by  ordinance;  Sullivan 
v.  Missouri  Pac.  Ry.  Co.,  117  Mo.  240,  23  S.  W.  152,  awarding  damages 
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for  death  at  crossing,  by  train  running  at  unlawful  speed;  Jelly  v. 
Pieper,  44  Mo,  App.  385,  awarding  damages  for  injury  by  falling 
into  excavation,  not  fenced,  as  required  by  ordinance;  Schmalzried 
V.  White,  97  Tenn.  45,  32  L.  B.  A.  784,  36  S.  W.  396,  holding  landlord 
liable  for  injury  through  neglect  of  duty  to  maintain  fire-escapes; 
Chesapeake  etc.  R.  Co.  v.  American  Exchange  Bank,  92  Va.  504,  44 
L.  B.  A.  457,  23  S.  E.  937,  holding  railroad  liable  for  loss  to  livestock, 
through  failure  to  feed  and  water,  as  required  by  statute ;  Klatt  v.  N.  C. 
Foster  Lumber  Co.,  97  Wis.  647,  73  N.  W.  565,  awarding  damages  for 
injury,  through  failure  to  guard  machinery,  as  required  by  statute; 
Weller  v.  McCormick,  52  N.  J.  L.  472,  8  L.  B.  A.  799,  19  Atl.  1102, 
arguendo. 

Distinguished  in  Nielsen  v.  Chicago,  B.  &  Q.  R.  Co.,  187  Fed.  395, 
109  C.  C.  A.  225,  employee  has  no  cause  of  action  against  railroad  for 
injury  from  derailment  caused  by  cattle  straying  on  track  which  com- 
pany was  not  required  to  fence;  Bain  v.  Fort  Smith  L.  &  T.  Co.,  116 
Ark.  134,  L.  B.  A.  1915B,  1021,  172  S.  W.  846,  ordinance  giving  United 
States  mail  wagons  right  of  way  does  not  create  right  of  action  in  favor 
of  mail  collector  against  street  railway  for  violation  of  ordinance; 
Clemans  v.  Chicago  etc.  By.  Co.,  128  Iowa,  397,  104  N.  W.  432,  city 
railroad  speed  ordinance  is  inapplicable  in  favor  of  trespasser  injured  by 
train  within  city  limits;  Menut  v.  Boston  etc.  B.  R.,  207  Mass.  19,  20 
Ann.  Gas.  1213,  SO  L.  B.  A.  (N.  S.)  1196,  92  N.  E.  1035,  statute  re- 
quiring fencing  is  not  for  benefit  of  one  who  was  injured  by  fall  from 
adjacent  structure  on  right  of  way  which  fence  would  have  prevented; 
Mehelek  v.  Minneapolis  etc.  By.  Co.,  105  Minn.  131,  117  N.  W.  251, 
where  failure  to  construct  gates  as  required  by  law  at  crossing  was 
not  proximate  cause  of  death  of  boy  who  entered  on  track  to  steal 
ride,  company  was  not  liable;  Lake  Shore  etc.  By.  Co.  v.  Liidtke,  69 
Ohio  St.  398,  69  N.  E.  657,  holding  railroad  not  liable  for  injuries  to 
boy  going  on  track,  through  opening  in  wire  fence  erected  in  pursuance 
of  Bev.  Stats.,  §  3324 ;  Memphis  St.  By.  Co.  v.  Haynes,  112  Tenn.  720, 
81  S.  W.  375,  holding  failure  to  comply  with  ordinance  requiring 
street-car  men  to  keep  vigilant  lookout  and  to  stop  on  first  appearance 
of  danger,  not  negligence  per  se;  dissenting  opinion  in  Sluder  v.  St. 
Louis  Transit  Co.,  189  Mo.  166,  167,  88  S.  W.  663,  664,  majority  hold- 
ing breach  of  city  ordinance  requiring  motorman  to  keep  vigilant  watch 
for  vehicles,  and  to  stop  on  first  appearance  of  danger,  is  negligence. 

Violation  of  ordinance  as  n^ligence  per  se.    Note,  58  Am.  Bep.  55. 

Liability  for  injury  to  trespassing  children.    Note,  47  Am.  St.  B^. 
674. 

Duty  of  railroad  to  fence  its  right  of  way  as  including  duty  to 
fence  against  children.    Note,  IS  Ann.  0a6.  187. 
XII— 33 
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Private  action  for  violation  of  police  ordinance.    Note,  5  L.  R.  A. 
(N.  S.)  190,  193,  198,  206,  218,  245,  265. 

Railroad's  duty  to  fence  against   children.    Note,  16  L.  R.  A. 
(N.  S.)  1104. 

Constitutionality  of  statutes  requiring  railroad  to  fence  tracks  and 
build  cattle-guards.    Note,  31  L.  R.  A.  (N.  S.)  861,  867. 

Right  of  citizen  to  enforce  public  contract.    Note,  49  L.  R.  A. 
(N.  S.)  1170. 

Liability  for  injury  due  to  neglect  of  statutory  precautions.    Note, 
19  E.  R.  0.  53. 

Liability  for  injury  to  trespasser  by  dangerous  instrumentalities. 
Note,  25  E.  R.  0.  114. 

Oity  order,  requiring  railroad  to  build  suitable  fence  alongside  tracks 
subject  to  supervision  of  city,  imposes  absolute  duty  to  build  it,  witliout 
preliminary  agreement. 

Approved  in  Mize  v.  Rocky  Mountain  Bell  Telephone  Co.,  38  Mont. 
536,  129  Am.  St,  Rep.  659,  16  Ann.  Caa.  1189,  100  Pac.  975,  holding 
telephone  and  electric  light  companies  liable  for  injury  due  to  failure 
to  obey  ordinance  as  to  height  of  wires;  Missouri  etc.  Ry.  Co.  v.  State, 
29  Okl.  652,  119  Pac.  122,  corporation  commission  has  power  to  make 
effective  statute  requiring  physical  connection  of  railways  and  transfer 
of  cars. 

Railroad  is  liable  for  injury,  if  its  neglect  was  a  cause,  without  which, 
injury  would  not  have  occurred,  and  this  is  question  of  fact. 

Approved  in  Munsey  v.  Webb,  231  U.  S.  156,  58  L.  Ed.  166,  34  Sup. 
Ct.  44,  failure  to  close  elevator  door  or  guard  opening  held  proximate 
cause  of  injury  to  passenger  falling  into  opening;  Deserant  v.  Cerillos 
Coal  R.  R.  Co.,  178  U.  S.  420,  44  L.  Ed.  1133,  20  Sup.  Ct.  972,  holding 
act  of  Congress,  March  3,  1891,  makes  it  imperative  for  owner  lo  ven- 
tilate mine,  and  negligence  of  workman  in  disregarding  instructions 
does  not  relieve  owner;  Delaware  &  Hudson  Co.  v.  Ketz,  233  Fed.  35, 
evidence  held  insufficient  to  warrant  finding  that  failure  to  guard  side 
of  railroad  bridge  was  proximate  cause  of  fall  of  employee,  Cincinnati 
etc.  Ry.  Co.  v.  Tharp,  223  Fed.  618,  139  C.  C.  A.  161,  whether  conduct 
of  train  auditor  towards  passenger  was  cause  of  his  jumping  from 
train  held  for  jury;  Shellaberger  v.  Fisher,  143  Fed.  941,  5  L.  R.  A. 
(N.  S.)  250,  75  C.  C.  A.  9,  applying  rule  where  city  ordinance  imposed 
duty  of  employing  elevator  operator  and  child  injured  by  automatic 
elevator;  Shugart  v.  Atlanta  etc.  Ry.  Co.,  133  Fed.  510,  66  C.  C.  A. 
379,  where  derailment  of  engine  on  which  plaintiff  working  would  not 
have  happened  but  for  defects  in  track,  whether  defects  were  proxi- 
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mate  cause  is  for  jury,  though  speed  of  train  might  have  contributed  to 
accident;  Munsey  v.  Webb,  37»App.  D.  C.  191,  owner  and  manager  of 
building  held  liable  where  decedent  fell  while  ascending  in  elevator 
with  open  door  and  head  was  cruslied  against  floor;  Woodbury  v. 
Tampa  Waterworks  Co.,  57  Fla.  265,  21  L.  R.  A.  (N.  S.)  1037,  49  South. 
564,  holding  public  waterworks  company  not  liable  for  fire  loss  when 
water  supply  was  insufficient  for  fire  protection;  Baltimore  etc.  R.  Co. 
v.  Slaughter,  167  Ind.  336,  119  Am.  St.  Rep.  503,  7  L.  R.  A.  (N.  S.) 
597,  79  N.  E.  188,  adjacent  owner  using  crossing  constructed  by  rail- 
road does  not  assume  risks  as  licensee,  and  may  recover  for  injury 
caused  by  obstruction  of  crossing;  Cavanaugh  v.  Centerville  Block  Coal 
Co.,  131  Iowa,  705,  7  L.  R.  A.  (N.  S.)  907,  109  N.  W.  305,  derailment 
of  car  in  mine  held,  under  facts,  not  to  be  proximate  cause  of  injury 
to  miner  while  replacing  it  on  track;  Clcghorn  v.  Thompson,  62  Kan. 
734,  64  Pac.  607,  holding  actionable  negligence  must  result  in  damage, 
in  absence  of  wantonness,  which  result  might  have  been  reasonably 
seen  by  one  of  ordinary  prudence;  Janilus  v.  International  Paper  Co., 
112  Me.  625,  92  Atl.  656,  employee  of  paper  mill  injured  by  moving  of 
cars  from  mill  under  improper  order  of  employer,  whose  duty  it  was 
to  direct  moving,  may  recover  from  employer;  Neal  v.  Rendall,  98  Me. 
74,  76,  77,  56  Atl.  211,  212,  holding  question  for  jury  whether  defend- 
ant was  negligent  in  failing  to  keep  to  right  of  road,  thereby  causing 
collision;  United  Rys.  etc.  Co.  v.  Durham,  117  Md.  195,  83  Atl.  155, 
no  recovery  may  be  had  for  injury  at  crossing  from  car  going  at  ex- 
cessive speed  when  injury  not  shown  to  be  due  to  such  speed;  Ward^ 
V.  Ely- Walker  Dry  Goods  Bldg.  Co.,  248  Mo.  370,  45  L.  R.  A.  (N.  S.)  " 
550,  154  S.  W.  484,  failure  to  roof  sidewalk  during  construction  of 
building  held  proximate  cause  of  injury  to  one  on  street  by  falling 
tools ;  Meisner  v.  City  of  Dillon,  29  Mont.  122,  74  Pac.  131,  city  is  liable  , 
where  horse  becoming  frightened  copes  in  contact  with  defect  in  street 
negligently  left  unrepaired;  Elliff  v.  Oregon  R.  &  Nav.  Co.,  53  Or.  76, 
99  Pac.  80,  whether  failure  of  master  to  warn  servant  of  danger  was 
proximate  cause  is  for  jury;  Mankey  v.  Chicago  etc.  Ry.  Co.,  14  S.  D. 
473,  85  N.  W.  1014,  holding  horse  injured  between  whistling-post  and 
crossing,  no  statutory  signal  given,  no  recovery  in  absence  of  evidence 
that  such  failure  was  cause  of  injury;  De  Glopper  v.  Nashville  Ry.  etc. 
Co.,  123  Tenn.  648,  33  L.  R,  A.  (N.  S.)  913,  134  S.  W.  613,  street  rail- 
way company  held  not  negligent  as  matter  of  law  when  pedestrian's 
eye  was  injured  by  matter  thrown  from  wheels  of  stalled  car  slipping 
on  rails;  Davis  v.  Central  etc.  Ry.  Co.,  88  Vt.  463,  92  Atl.  974,  failure 
to  fence  railroad  as  required  by  law  held  proximate  cause  of  loss  of 
horse  straying  on  track;  Richmond  Ry.  etc.  Co.  v.  Hudgins,  100  Va. 
416,  41  S.  E.  739,  holding  unusual  noise  and  smoke  of  street-car,  plain- 
tiff injured  by  his  frightened  horse,  defendant's  negligence  inexcusable 
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by  showing  plaintiff's  want  of  ordinary  care;  Osborne  v.  Detroit,  32 
Fed.  44,  awarding  damages  for  injury  through  defective  sidewalk;  The 
Iniziativa,  57  Fed.  314,  6  C.  C.  A.  346,  holding  ship  liable  for  wreck  of 
lighter  left  without  watchman;  McDonald  v.  Toledo  etc.  Ry.  Co.,  74 
Fed.  109,  20  C.  C.  A.  322,  holding  railway  liable  fpr  injury  through 
piles  in  street,  when  prohibited  by  ordinance ;  Pittsburgh  etc.  Ry.  Co. 
V.  Hood,  94  Fed.  623,  36  C.  C.  A.  423,  holding  railroad  liable  for  injury 
by  horses  frightened  by  locomotive  violating  ordinance;  Wadsworth  v. 
Union  Pac.  Ry.  Co.,  18  Colo.  611,  36  Am.  St.  Rep.  318,  28  L.  R.  A.  817, 
33  Pac.  519,  applying  rule  and  holding  statute  making  railroad  abso- 
lutely liable  for  stock  killing,  void;  Louisville  etc.  Ry.  Co.  v.  Nitsche, 
126  Ind.  236,  22  Am.  St  Rep.  588,  9  L.  R.  A.  763,  26  N.  E.  54,  holding 
railroad  liable  for  spread  of  fire,  set  on  right  of  way ;  Philadelphia  etc. 
R.  R.  Co.  V.  Stebbing,  62  Md.  517,  holding  railroad  liable  for  injury  while 
running  at  unlawful  speed;  Stone  v.  Boston  etc.  R.  R.  Co.,  171  Mass.  544, 
41  L.  R.  A.  799,  51  N.  E.  4,  holding  railroad  not  liable  for  spread  of 
fire  set  by  person  not  in  its  employ;  Bott  v.  Pratt,  33  Minn.  328,  63 
Am.  Rep.  51,  23  N.  W.  239,  awarding  damages  for  injury  by  horse  left 
unhitched,  contrary  to  ordinance;  Burger  v.  Missouri  etc.  Ry.  Co.,  112 
Mo.  246,  34  Am.  St.  R^.  382,  20  S.  W.  440,  awarding  damages  for  in- 
jury to  child,  while  crossing  between  cars  started  without  notice ;  Fuchs 
v.  St.  Louis,  133  Mo.  199,  84  L.  R.  A.  125,  34  S.  W.  514,  holding  city 
liable  for  sewer  explosion,  caused  by  negligently  allowing  oil  to  remain 
therein;  Lundeen  v.  Livingston  Electric  etc.  Co.,  17  Mont.  37,  39,  41 
Pac.  996,  997,  awarding  damages  for  injury  caused  by  breaking  of  guy- 
wire  obstructing  street;  Cerrillos  etc.  R.  Co.  v.  Deserant,  9  N.  M.  49, 
49  Pac.  812,  holding  mine  owner  not  liable  for  death  of  miner,  through 
explosion  caused  by  his  own  negligence;  Crumley  v.  C.  etc' R.  R.  Co., 
12  Ohio  C.  C.  168,  awarding  damages  to  brakeman  injured  through  in- 
suf^cient  switching  equipment  of  locomotive;  Weeks  v.  McNulty,  101 
Tenn.  503,  70  Am.  St.  Rep.  698,  43  L.  R.  A.  188,  48  S.  W.  811,  holding 
innkeeper  not  liable  for  death  of  g^est  in  fire;  dissenting  opinion  in 
Maryland  Clay  Co.  v.  Qoodnow,  95  Md.  353,  51  Atl.  299,  majority  hold- 
ing the  direct  cause  of  accident  being  negligence  of  fellow-servant  in 
making  up  train  without  brakes,  plaintiff  assumed  the  risk;  dissentinp: 
opinion  in  Stone  v.  Union  Pac.  R.  Co.,  35  Utah,  376,  100  Pac.  389, 
majority  holding  contributory  negligence  defeated  action  for  death  of 
employee  in  collision  of  trains. 

Distinguished  in  Baltimore  etc.  R.  Co.  v.  Anderson,  75  Fed.  812,  22 
C.  C.  A.  415,  holding  railroad  not  liable  for  person  attempting  to  cross 
in  front  of  train,  although  gate  was  defective. 

Presumption  of  negligence  when  an  injury  has  been  suffered,  and 

there  is  no  evidence  showing  who  was  at  fault.    Note,  6  Am.  St. 

Rep.  792. 
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Proximate  and  remote  cause.    Note,  36  Am.  St.  Bep.  815,  817,  851. 

Presumption  of  negligence  from  the  happening  of  an  accident  caus- 
ing personal  injuries.    Note,  IIS  Am.  St.  Bep.  988. 

Whether  failure  of  railroad  to  fence  its  tracks  was  proximate  cause 
of  accident  as  question  of  law  or  fact.  Note,  Ann.  Oas.  1912D, 
454. 

Burden  of  proving  negligenee.    Note,  18  £.  B.  0.  712. 

Defective  hearing  as  bearing  upon  contributory  negligence.  Note, 
41  L.  B.  A.  (N.  S.)  204. 

Ill  U.  &  242-252,  28  L.  Ed.  415,  4  Sup.  Ct.  420,  TEAL  v.  WAIiKEB. 

Error  of  overmllng  demurrer  is  reviewable  on  motioii  to  arrest  Judg- 
ment, and  on  writ  of  error  to  final  Judgment;  it  is  not  waived  by  answer,  or 
cured  by  verdict. 

Approved  in  Mound  Coal  Co.  v.  Jeffrey  Mfg.  Co.,  233  Fed.  916,  Cop- 
per River  &  N.  W.  Ry.  Co.  v.  Phillips,  196  Fed.  331,  116  C.  C.  A.  148, 
City  of  Harper  v.  Daniels,  211  Fed.  60,  129  C.  C.  A.  242,  Mitsui  v.  St. 
Paul  Fire  etc.  Ins.  Co.,  202  Fed.  28,  120  C.  C.  A.  280,  Pierson  v.  Minne- 
haha County,  28  S.  D.  539,  38  L.  B.  A.  (N.  S.)  261,  134  N.  W.  214,  and 
Grover  Irr.  etc.  Co.  v.  Lovella  Ditch  etc.  Irr.  Co.,  21  Wyo.  234,  Ann. 
Oas.  1915D,  1207,  131  Pac.  50,  all  following  rule;  Williamson  v.  Liver- 
pool etc.  Ins.  Co.,  141  Fed.  58,  5  Ann.  Oas.  402,  72  C.  C.  A.  542,  where 
motion  to  strike  out  portion  of  x>etition  erroneously  sustained,  error  not 
waived  by  filing  amended  x>etition  omitting  parts  stricken  out;  Bauser- 
man  v.  Blunt,  147  U.  S.  652,  87  L.  Ed.  318,  13  Sup.  Ct.  468,  applying 
rule  to  demurrer  raising  defense  of  statute  of  limitations;  Pontiac  v. 
Talbot  Pav.  Co.,  94  Fed.  67,  36  C.  C.  A.  88,  applying  rule  and  determin- 
ing sufSciency  of  declaration  in  appellate  court;  Fideler  v.  Norton,  4 
Dak.  281,  32  N.  W.  58,  Schofield  v.  Territory,  9  N.  M.  565,  66  Pac.  311, 
and  Hunter/s  Appeal  from  Commrs.,  71  Conn.  198,  41  Atl.  560,  all  re- 
viewing rulings  on  demurrer,  on  appeal  from  final  judgment ;  dissenting 
opinion  in  Pollack  v.  Meyer  Bros.  Drug  Co.,  233  Fed.  871,  873,  majority 
holding  filing  by  bankrupt  of  answer  to  petition  by  creditors  to  reopen 
case  waived  error  in  prior  order  overruling  demurrer. 

Distinguished  in  Harper  v.  Cunningham,  8  App.  D.  C*  434,  where 
party  pleads  over  after  demurrer  overruled  demurrer  cannot  be  made 
basis  of  assignment  of  error. 

Filing  of  other  pleading  as  waiver  of  objection  to  overruling  of 
demurrer.    Note,  Ann.  Oas.  1913B,  390. 

Absolute  deed,  intended  as  security  for  payment  of  money,  is  a  mort- 
gage, if  accompanied  by  separate  contemporaneous  agreement  in  writing  to 
reconvey  on  payment  ef  debt. 
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at  foreclosure  sale,  of  part  of  railroad  not  entitled  to  subsequent  earn- 
ings of  another  division;  Central  Trust  Co.  v.  Chattanooga  etc.  R.  Co., 
94  Fed.  282,  36  C.  C.  A.  241,  American  Nat.  Bank  v.  Northwestern  Mut. 
Life  Ins.  Co.,  89  Fed.  612,  32  C.  C.  A.  275,  both  holding  court  may  ap- 
point receiver  of  mortgaged  property  pending  foreclosure;  Western 
Union  Tel.  Co.  v.  Ann  Arbor  R.  Co.,  90  Fed.  383,  33  C.  C.  A.  113,  hold- 
ing mortgagor  can  deal  with  property  as  owner,  until  foreclosure;  Simj)- 
son  V.  Ferguson,  112  Cal.  185,  58  Am.  St.  Bep.  208,  44  Pac.  485,  holding 
mortgagor  in  possession  can  mortgage  crops ;  Green  v.  Coast  Line  R.  R. 
Co.,  97  Oa.  22,  54  Am.  St.  Rep.  S84,  88  L.  E.  A.  809,  24  S.  E.  816,  hold- 
ing railroad  earnings  during  mortgagor's  possession,  subject  to  judg- 
ment against  mortgagor;  Chelton  v.  Green,  65  Md.  277,  4  Atl.  273,  hold- 
ing crops  during  mortgagor's  possession  subject  to  judgment  against 
him ;  Heller  v.  National  Marine  Bank,  89  Md.  623,  45  L.  R.  A.  445,  43 
Atl.  806,  holding  mortgagee  not  entitled  to  proceeds  of  fire  insurance 
policies ;  New  York  Security  etc.  Co.  v.  Saratoga  Gas  etc.  Co.,  159  N.  Y. 
144,  45  L.  R.  A.  185,  53  N.  E.  760,  holding  mortgage  covering  future 
earnings  does  not  operate  against  creditors  until -actual  taking  of  pos- 
session ;  Childs  v.  Hurd,  32  W.  Va.  87,  9  S.  E.  370,  holding  mortgagor 
entitled  to  rents  and  profits  while  in  possession;  dissenting  opinion  in 
Merritt  v.  Gibson,  129  Ind.  179,  15  L.  R.  A.  285,  27  N.  E.  144,  majority 
holding  mortgagee  entitled  to  rents  during  continuance  of  equity  of 
redemption,  if  not  redeemed,  under  statute;  Dennis  v.  Moses,  18  Wash. 
590,  40  L.  R.  A.  813,  52  Pac.  345,  arguendo. 

Distinguished  in  Atlantic  Trust  Co.  v.  Dana,  128  Fed.  220,  62  C.  C.  A. 
657,  holding  where  at  time  of  commencement  of  foreclosure  of  corpora- 
tion mortgage  covering  income,  property  was  in  possession  of  receiver, 
mortgagee  by  intervening  in  receivership  suit  obtained  priority  over 
judgment  creditors  subsequently  intervening;  Hits  v.  Jenks,  123  U.  S. 
306,  31  L.  Ed.  160,  8  Sup.  Ct.  148,  awarding  rents  to  mortgagee  while  land 
was  in  hands  of  receiver;  CHara  v.  Mobile  etc.  R.  Co.,  75  Fed.  133, 
holding  parties  may  stipulate  for  profits  to  go  to  mortgagee;  Perley  v. 
Chase,  79  Me.  521,  11  Atl.  419,  holding  mortgagor  in  possession  of  land 
after  foreclosure,  cannot  sell  hay;  Barron  v.  Whiteside,  89  Md.  462,  43 
Atl.  827,  holding  mortgagee  entitled  to  rents  after  default  and  demand 
for  possession. 

Landlord  and  tenant.    Transfer  of  reversion.    Note,  L.  R.  A.  19150, 
201. 

Mortgagor's  nonaccountability  to  mortgagee  for  rents  and  profits 
received  while  in  possession.    Note,  18  E.  R.  0.  384. 

Mortgagee's  right  to  possession  on  default  by  mortgagor.    Hotei 
18  £.  R.  0.  410,  411. 
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XTtader  Or«ffon  statote^  mortgagee  l8  not  entitled  to  rente  and  profits 
nntU  he  gets  possession  under  decree  of  foreclosure,  notwltlistanding  agree- 
ment of  mortgagor  to  surrender  property  on  default. 

Approved  in  Alter  v.  Clark,  193  Fed.  157,  and  In  re  Hasie,  206  Fed, 
791,  both  holding  trustee  in  bankruptcy  has  right  to  rents  until  mort- 
gagee forecloses  his  lien  and  bars  redemption;  Steams-Roger  Mfg.  Co. 
V.  Aztec  Gold  Min.  &  Mill.  Co.,  14  N.  M.  332,  333,  93  Pac.  714,  mort- 
gagee  is  not  required  to  post  notice  of  nonliability  in  order  to  prevent 
his  lien  being  subject  to  mechanics'  liens;  Couper  v.  Shirley,  75  Fed, 
170,  21  C.  C.  A.  288,  Thomson  v.  Shirley,  69  Fed.  485,  applying  rule; 
American  Nat.  Bank  v,^  Northwestern  Mut.  Life  Ins.  Co.,  89  Fed.  613, 
32  C.  C.  A.  275,  holding  court  can  appoint  receiver  for  mortgaged  prop- 
erty, under  Colorado  statute;  CuUen  v.  Minnesota  Loan  etc.  Co.,  60 
Minn.  10,  61  N.  W.  819,  applying  rule  under  similar  Minnesota  statute; 
Fee  v,  Swingly,  6  Mont.  598,  13  Pac.  376,  applying  rule  under  Montana 
statute;  Norford  v.  Busby,  19  Wash.  453,  53  Pac.  716,  applying  rule  on 
foreclosure  under  Washington  statute;  Savings  Soc.  v.  Multnomah  Co., 
169  U,  S.  426,  42  L.  Ed.  804, 18  Sup.  Ct.  394,  Tyler  v.  Hamilton,  62  Fed. 
190,  State  v.  Gilliam,  18  Mont.  99,  31  L.  R.  A.  723,  44  Pac  396,  and 
Vicksburg  Waterworks  Co.  v.  Mayor,  99  Miss.  146,  Ann.  Osa.  1913D, 
917,  38  L.  R.  A.  (N.  S.)  844,  54  South.  855,  all  arguendo. 

Distinguished  in  Moncrieff  v.  Hare,  38  Colo.  227,  7  L.  R.  A.  (N.  S.) 
1001,  87  Pac.  1084,  receiver  may  be  appointed  on  foreclosure  when  mort- 
gagor is  insolvent  and  security  inadequate  to  collect  rents  and  apply 
same  to  mortgage  debt. 

Contracts  opposed  to  pnblic  policy  of  State  cannot  be  enforced. 
Approved  in  Kohn  v.  Melcher,  43  Fed.  644,  10  L.  R.  A.  441,  refusing 
recovery  of  price  of  liquor  sold  for  illegal  resale;  Basket  v.  Moss,  115 
N.  C.  459,  44  Am.  St.  Rep.  465,  20  S.  E.  734,  applying  rule  to  mortgage 
g^ven  to  secure  illegal  payment  to  public  officer;  State  v.  Briede,  117 
La.  190,  41  South.  489,  refusing  to  compel  city  treasurer  to  pay  over 
fund,  at  suit  of  board  of  liquidation  of  city  debt,  to  depository  selected 
by  T>oard  without  jurisdiction. 

Ill  U.  S.  262-263,  28  L.  Ed.  419,  4  Snp.  Ot.  407,  BOBS  v.  PBESTOK. 

Presumption  is  that  case  is  without  Jurisdiction  of  Federal  courts,  unless 
contrary  appears  from  record. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  McCabe,  213  U.  S.  221,  53 
L.  Ed.  771,  29  Sup.  Ct.  430,  where  petition  for  removal  is  denied  in 
State  court  petitioner  may  file  record  in  Circuit  Court  which  has  juris- 
drction  to  determine  removability  and  may  enjoin  proceedings  in  State 
eouift;  Miller  &  Lux  v.  East  Side  Canal  etc.  Co.,  211  U.  S.  302,  53  L.  Ed. 
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198,  29  Sup.  Ct.  Ill,  where  complainant  corporation  was  organized  solely 
to  invoke  jurisdiction  of  Circuit  Court  and  decree  would  be  for  benefit 
of  another  corporation  of  same  State  as  defendant,  suit  should  be  dis- 
missed; Phoenix-Buttes  Gold  Min.  Co.  v.  Winstead,  226  Fed.  862,  dis- 
missing bill  where  evidence  showed  plaintiff  was  organized  in  another 
State  solely  for  purpose  of  giving  jurisdiction  of  suit  to  Federal  court; 
Park  Square  Automobile  Station  v.  American  Locomotive  Co.,  222  Fed. 
988,  holding  where  suit  is  brought  in  court  of  State  where  neither  party 
resides  defendant  may  have  case  removed  to  district  of  his  residence; 
Newcomb  v.  Burbank,  181  Fed.  335,  336,  104  C.  C.  A.  164,  reversing 
judgment  without  considering  merits  where  jurisdiction  of  lower  court 
did  not  appear  from  record;  Shade  v.  Northern  Pac.  Ry.  Co.,  206  Fed. 
355,  dismissing  complaint  under  Employers'  Liability  Act  which  did  not 
allege  defendant  was  common  carrier;  Edelstein  v.  United  States,  140 
Fed.  639,  9  L.  E.  A.  (N.  S.)  236,  79  C.  C.  A. -328,  where  after  debtor 
adjudged  bankrupt  he  applied  for  discharge,  adjudication  not  collater- 
ally attackable  in  proceeding  against  bankrupt  for  taking  false  oath, 
for  defects  in  petition;  Dodd  v.  Louisville  Bridge  Co.,  130  Fed.'  193, 
denying  removability  of  suit  against  corporation  formed  by  consolida- 
tion of  corporations  of  several  States;  In  re  Plotke,  104  Fed.  967,  44 
C.  C.  A.  282,  holding  essential  facts  giving  court  jurisdiction  of  bank- 
ruptcy must  appear  affirmatively  and  distinctly,  as  no  presumption  what- 
ever will  confer  such;  King  Bridge  Co.  v.  Otoe  Co.,  120  U.  S.  226,  30 
L.  Ed.  624,  7  Sup.  Ct.  552,  Stuart  v.  Easton,  156  U.  S.  47,  39  L.  Ed.  341, 
15  Sup.  Ct.  268,  Mansfield  etc.  Ry.  Co.  v.  Swan,  111  U.  S.  383,  28  L.  Ed. 
464,  4  Sup.  Ct.  512,  dismissing  case  where  necessary  citizenship  does 
not  appear  in  record;  Continental  Ins.  Co.  v.  Rhoads,  119  U.  S.  239, 
30  L.  Ed.  380,  7  Sup.  Ct.  193,  dismissing  suit  by  administrator,  where 
his  citizenship  does  not  appear;  Dowell  v.  Applegate,  152  U.  S.  340, 
38  L.  Ed.  468,  14  Sup.  Ct.  616,  holding  Federal  judgment  not  open  to 
collateral  attack  for  want  of  jurisdiction;  Lehigh  Min.  etc.  Co.  v.  Kelly, 
160  U.  S.  337,  40  L.  Ed.  448,  16  Sup.  Ct.  311,  dismissing  suit  brought 
within  Federal  jurisdiction  by  collusive  device ;  Simon  v.  House,  46  Fed. 
318,  319,  dismissing  suit  where  jurisdictional  amount  does  not  appear; 
United  States  v.  Southern  Pac.  R.  Co.,  49  Fed.  300,  maintaining  suit  by 
government  against  railroad,  wherever  it  operates  lines;  United  States 
V.  North  Bloomfield  etc.  Min.  Co.,  53  Fed.  626,  holding  court  should  dis- 
miss suit  whenever  want  of  jurisdictioQ  appears;  The  Anaees,  87  Fed. 
569,  dismissing  libel  for  personal  injury,  where  statutory  jurisdiction  is 
not  shown;  dissenting  opinion  in  Matter  of  Moore,  209  U.  S.  512,  14 
Ann.  Gaa.  1164,  62  L.  Ed.  914,  28  Sup.  Ct.  585,  706,  majority  holding 
objection  to  jurisdiction  of  particular  Federal  court,  where  diversity  of 
citizenship  existed,  was  waived  by  parties. 
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CoiiBtltntloniil  grant  0/  original  Jurisdiction  to  Supreme  Oonrt,  of  cases 
aifecting  consnls,  is  not  exclusive,  and  subordinate  Federal  courts  may  be 
invested  with  Jurisdiction  of  such  cases. 

Approved  in  Deleon  v.  Walter,  163  Ala.  502,  19  Ann.  Oas.  914,  50 
South.  935,  such  jurisdiction  is  concurreut  with  that  of  State  courts; 
Burks  V.  Walker,  25  Okl.  360,  109  Pac.  546,  grant  of  *' original  juris- 
diction" to  superior  court  does  not  of  itself  give  exclusive  jurisdiction; 
Higgins  V.  Tax  Assessors  of  Pawtucket,  27  R.  I.  408,  63  Atl.  37,  Prac- 
tice Act  1905,  p.  4,  §  12,  giving  superior  court  jurisdiction  to  issue 
extraordinary  writs,  does  not  violate  Const.  Amend.,  art.  XII,  giving 
Supreme  Court  power  to  issue  prerogative  writs;  Redmond  v.  Smith, 
22  Tex.  Civ.  325,  54  S.  W.  637,  holding  Federal  jurisdiction  respecting 
consuls,  under  Rev.  Stats.,  U.  S.  1878  (2d  ed.),§§563,  687,  not  exclu- 
sive of  jurisdiction  of  State  courts,  no  express  provision  to  that  effect; 
Ex  parte  Wilbarger,  41  Tex.  Cr.  520,  55  S.  W.  971,  holding  legislature 
establishing  corporate  court  in  such  municipality  not  invalid,  conferring 
both  State  and  municipal  jurisdiction,  same  not  being  exclusive ;  Scott  v. 
Hobe,  108  Wis.  242,  84  N.  W.  182,  holding  jurisdiction  of  cases  affecting 
consuls,  vested  .by  Const.  U.  S.,  art.  Ill,  §  2,  in  Federal  courts,  is  origi- 
nal not  exclusive  jurisdiction  barring  State  courts;  dissenting  opinion 
in  Ex  parte  Martinez,  66  Tex.  Cr.  107, 145  S.  W.  1015,  citizen  of  Mexico, 
under  treaties  with  Mexico,  when  charged  with  crime  is  entitled  only  to 
trial  under  laws  of  State;  Froment  v.  Duclos,  30  Fed.  385,  refusing  to 
dismiss  Federal  attachment  against  consul's  codefendant;  In  re  lasigi, 
79  Fed.  754,  liolding  State  court  may  imprison  consul  for  extradition 
to  another  State  for  crime;  Miller  v.  Van  Loben  Sels,  66  Cal.  342,  5 
Pac.  513,  holding  State  court  has  no  jurisdiction  of  action  against  for- 
eign consul;  Wilcox  v.  Luco,  118  Cal.  642,  62  Am.  St.  Rep.  307,  45 
L.  R.  A.  682,  50  Pac.  759,  holding  State  court  has  jurisdiction  of  suit 
against  consul,  under  Federal  statute;  Jones  v.  Reed,  3  Wash.  61,  27 
Pac.  1068,  holding  grant  of  jurisdiction  over  mandamus  to  State  Su- 
preme Court,  not  exclusive;  Capital  Traction  Co.  v.  Hof,  174  U.  S.  10, 
43  L.  Ed.  873,  19  Sup.  Ct.  584,  ai^endo. 

Distinguished  in  Pooley  v.  Luco,  72  Fed.  562,  holding  Circuit  Court 
without  jurisdiction  over  suit  between  aliens,  although  one  is  consul. 

Conclusiveness  of  judgment.    Note,  23  Am.  St.  Rep.  115. 

Jurisdiction  of  action  against  foreign  consul  or  other  commercial 
agent  of  foreign  country.    Note,  19  Ann.  Gas.  915,  917. 

Jurisdiction  of  Circuit  Courts,  of  controversy  between  citizen  and  alien, 
is  not  defeated  because  alien  is  consul  of  foreign  government. 

Approved  in  Redmond  v.  Smith,  22  Tex.  Civ.  324,  325,  54  S.  W.  637, 
holding  dismissal  of  action  on  note  as  to  one  defendant,  other  pleading 
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suretyship  for  him,  wonld  not  alone  warrant  dismissing  latter  without 
hearing  suretyship  evidence;  Ames  v.  Elansas,  111  U.  S.  469,  28  L.  Ed. 
490,  4  Sup.  Ct.  447,  arguendo. 

Distinguished  in  Pooley  v.  Luco,  72  Fed.  563,  holding  Circuit  Court 
has  no  jurisdiction  of  suit  between  aliens,  although  one  is  consul. 

Exemption  and  privileges  of  consuls.    Note,  45  L  B.  A.  581,  584. 

Presumptioa  of  citizenship  from  residence.    Note,  8  L  B.  A.  (N.  S.) 
1245. 

Ill  U.  S.  264-276,  28  la.  Ed.  423,  4  8ap.  Ct.  390,  LOVELL  ▼.  ST.  IiOXJia| 
MUT.  LIFE  INS.  CO. 

Claimant  against  foreign  insurance  company  can  attach  fimd  deposited 
with  State  treasurer,  under  laws  of  Tennessee 

Approved  in  In  re  Neff,  157  Fed.  61,  28  L  B.  A.  (N.  S.)  849,  84 
C.  C.  A.  561,  bankruptcy  is  breach  of  contract  to  buy  stock  of  corpora- 
tion at  subsequent  time,  and  claim  for  damages  is  provable  in  bank- 
ruptcy; dissenting  opinion  in  Moore  v.  Security  Trust  etc.  Ins.  Co.,  168 
Fed.  505,  93  C.  C.  A.  652,  majority  holding  where  life  insurance  com- 
pany turned  over  its  business  to  rival,  and  disabled  itself  to  collect 
future  renewal  premiums,  agents  were  not  thereby  entitled  to  sue  for 
present  worth  of  commissions  on  such  future  premiums  to' which  their 
contracts  entitled  them. 

Distinguished  in  Moore  v.  Security  Trust  etc.  Ins.  Co.,  168  Fed.  501, 
503,  504,  93  C.  C.  A.  652,  contract  of  life  insurance  company  whereby, 
at  lawful  conclusion  of  its  term  of  agency,  it  turns  over  to  rival  com- 
pany all  its  assets,  and  disables  itself  from  collecting  future  renewal 
premiums,  is  not  anticipatory  breach  of  agreement  with  its  agents  for 
commissions  on  renewal  premiums  giving  present  right  to  sue  for  their 
present  worth. 

On  termination  of  business  by  insurance  company,  and  transfer  of  all 
assets  and  obligations  to  another  company,  policy-holder  can  consider  con-> 
tract  as  terminated,  and  can  sue  alone  and  recover  amount  of  premiuma  paid, 
less  yalue  of  insurance  enjoyed. 

Approved  in  Central  Trust  Co.  v.  Chicago  Auditorium  Assoc,  240 
U.  S.  589,  60  L.  Ed.  815,  36  Sup.  Ct.  414,  intervention  of  bankruptcy  is 
breach  of  executory  contract  and  damages  may  be  liquidated  under 
bankruptcy  act;  Northwestern  Nat.  Life  Ins.  Co.  v.  Gray,  161  Fed.  492, 
88  C.  C.  A.  430,  and  Watson  v.  National  Life  etc.  Co.,  189  Fed.  882,  111 
C.  C.  A.  134,  both  holding  policy-holder  accepting  certificate  of  trans- 
feree waives  right,  in  absence  of  fraud,  to  sue  original  insurer;  Lewis  v. 
New  York  Life  Ins.  Co.,  181  Fed.  438,  80  K  B.  A.  (N.  S.)  1202,  104 
C    C.  A.  181,  quaere,  whether  offer  to  make  allowance  for  protection 
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received  was  condition  precedent  to  snit  for  rescission  of  insurance  con- 
tract; Watson  V.  National  Life  etc.  Co.,  162  Fed.  12,  C.  C.  A.  380, 
where  insurance  company  tiransf erred  its  assets  to  another,  which  issued 
more  policies,  and  transferred  to  a  third,  which  transferred  to  a  fourth, 
holders  of  policies  could  join  in  bill  for  relief  with  respect  to  assets  trans- 
ferred as  trust  fund;  Krebs  v.  Security  Trust  etc.  Ins.  Co.,  156  Fed.  297, 
where  policy  wrongfully  repudiated,  measure  of  damages  is  cost  of  like 
insurance,  if  state  of  health  admits  such  insurance,  above  cost  of  carry- 
ing original;  In  re  Imperial  Brewing  Co.,  143  Fed.  582,  adjudication  in 
bankruptcy  is  not  repudiation  by  bankrupt  of  contract  to  purchase 
products  during  term  of  years  so  as  to  give  seller  right  to  prove  dam- 
ages against  estate  where  time  of  performance  has  not  arrived;  Mutual 
etc.  Life  Assn.  v.  Ferrenbach,  144  Fed.  343,  346,  347,  7  L.  R.  A.  (N.  S.) 
1163,  75  C.  C.  A.  304,  where  policy  wrongfully  canceled  for  nonpayment 
of  assessments,  and  pending  action  plaintiff  died,  damages  are  amount 
of  policy  less  cost  of  carrying  it  to  maturity;  Gilbert  y.  Washington 
Beneficial  Endowment  Assn.,  10  App.  D.  C.  352,  agreement  of  insur- 
ance company  to  transfer  assets  to  another  considered  and  held  void 
as  to  creditors  of  certificate  holders  of  latter;  Federal  Life  Ins.  Co.  v. 
Kerr,  173  Ind.  623,  89  N.  E.  401,  quaere,  whether  contract  to  transfer 
risks  of  mutual  life  company  to  another  gave  cause  of  action  to  policy- 
holder for  conversion;  Chicago  Life  Ins.  Co.  v.  Robertson,  165  Ky.  222, 
176  S.  W.  1012,  transfer  of  assets  to  another  company  justifies  rejec- 
tion by  applicants  of  policies  already  applied  for;  Palmer  v.  Mutual 
Life  Ins.  Co.,  121  Minn.  401,  Ann.  Oaa.  1914D,  160,  141  N.  W.  521, 
determining  measure  of  damages  for  failure  to  issue  paid  up  life  policy ; 
Merritt  v.  Haas,  113  Minn.  224,  129  N.  W.  381,  where  insurer,  prior 
to  insolvency,  reinsured  all  x>olicy-holder8  in  another  company,  substi- 
tution of  contract  is  not  so  affected  as  to  require  policy-holder  to  pay 
premiums  to  new  company;  Crowell  v.  Northwestern  etc.  Savings  Co., 
99  Minn.  219,  108  N.  W.  964,  contract  of  transfer  held  to  render  new 
company  liable  for  damages  for  breach  of  contracts  with  insured  result- 
ing from  transfer;  White  v.  Lumierc  North  American  Co.,  79  Vt.  215, 
6  L.  R.  A.  (N.  S.)  807,  64  Atl.  1124,  lease  by  corporation  of  all  its  prop- 
erty held  to  terminate  term  employment  contract  with  it;  Slocum  v. 
Northwestern  etc.  Life  Ins.  Co.,  136  Wis.  292,  128  Am.  St.  Rep.  1028, 
14  L.  R.  A.  (N.  S.)  1110,  115  N.  W.  797,  rights  of  beneficiary  under 
policy  cannot  be  basis  of  claim  for  damages  on  rescission  of  contract  by 
insurer;  Summers  v.  Mutual  Life  Ins.  Co.,  12  Wyo.  390,  109  Am.  St. 
Rep.  1005,  66  L.  R.  A.  812,  75  Pac.  942,  where  plaintiff  gave  note  for 
which  insurer  was  to  execute  policy  within  stated  time,  and  insurer 
received  proceeds  of  note  but  failed  to  deliver  policy,  insured  may  re- 
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cover  money  advanced;  Famum  v.  Kennebec  Water  Dist,,  170  Fed.  177, 
95  C.  C.  A.  355,  arguendo. 

Distinguished  in  In  re  Montague,  212  Fed.  454,  claim  of  office  of 
bankrupt  corporation  for  future  installments  of  salary  is  not  provable 
in  bankruptcy;  Suess  v.  Life  Ins.  Co.,  64  Mo.  App.  7,  awarding  recov- 
ery of  full  amount  of  premiums  paid,  where  company  wrongfully  ter- 
minates contract. 

Limited  in  Vette  v.  Evans,  111  Mo.  595,  86  S.  W.  506,  where  insur-^ 
ance  company  sold  assets  some  time  after  issuance  of  policy,  insured 
relieved  from  liability  on  premium  note  only  to  extent  of  value  of  in- 
surance for  time  subsequent  to  transfer. 

Distribution  of  assets  and  surplus  of  mutual  insurance  company 
upon  dissolution.    Note,  7  Ann.  Gas.  412. 

Right  to  sue  for  damages  for  anticipatory  breach  of  life  insurance 
contract.    Note,  9  Ann.  Gas.  666. 

Right  to  return  of  premiums  on  adjudication  of  insolvency  of  in- 
surer.   Note,  19  L.  R.  A.  (N.  S.)  640. 

Recovery  of  premiums  paid  for  life  insurance.    Note,  4  Ann.  Gas. 
126. 

Paid-up  and  nonforfeiting  policies.    Note,  16  L.  B.  A.  454,  466. 

Wliere  one  party  to  executory  contract  prevents  performance,  or  puts 
it  out  of  his  power  to  perfoim  it,  other  party  may  regard  it  as  terminated, 
and  demand  damage  sustained. 

Approved  in  Roehm  v.  Horst,  178  U.  S.  14,  44  L.  Ed.  969,  20  Sup.  Ct. 
786,  holding  unqualified  and  x)ositive  refusal  to  perform  contract,  though 
performance  not  due,  may,  if  renunciation  goes  to  whole,  be  treated  as 
complete  breach  entitling  injured  party  to  sue  at  once;  In  re  Frank  E. 
Scott  Transfer  Co.,  216  Fed.  310,  311,  132  C.  C.  A.  452,  intervention  of 
bankruptcy  is  breach  of  executory  contract  and  claim  for  damages  may 
be  proved  in  bankruptcy ;  Portland  Co.  v.  Searle,  169  Fed.  973,  where  de- 
fendant, on  death  of  his  testator,  repudiated,  before  time  of  performance, 
testator's  contract  with  plaintiff  for  railroad  equipment,  plaintiff  could 
treat  contract  as  terminated  and  sue  for  breach ;  Barker  &  Stewart  Lum- 
ber Co.  V.  Edward  Hines  Lumber  Co.,  137  Fed.  308,  construing  contract 
for  sawing  logs;  Supreme  Council  American  Legion  of  Honor  v.  Black, 
123  Fed.  654,  59  C.  C.  A.  414  (affirming  Black  v.  Supreme  Council  Am- 
erican Legion  of  Honor,  120  Fed.  583),  holding  incorporated  insurance 
company  arbitrarily  changing  amounts  payable  on  policy,  a  member  not 
consenting  to  reduction  may  rescind  and  sue  for  amount  paid  thereon ;  In 
re  Stem,  116  Fed.  606,  54  C.  C.  A.  60,  holding  petitioner  in  involuntary 
bankruptcy  justified  where  ice  company  forced  new  contract  upon  cus- 
tomer, thus  increasing  cost  of  ice  from  sixty  cent?  to  one  dollar  and  fifty 
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cents  per  ton;  In  re  Swift,  112  Fed.  319,  50  C.  C.  A.  264,  holding  where 
filing  petition  in  bankruptcy  operates  as  breach  of  executory  contract, 
other  party  may  prove  claim  for  damages,  as  existing  at  filing  of  petition; 
Cooley  V.  Moss,  123  Qa.  709,  51  S.  E.  626,  where  land  owner  agrees  to 
sell  certain  lot,  but  deed  not  to  be  made  till  other  land  sold,  and  lot 
sold  before  other  land,  action  for  breach  maintainable  though  other 
land  not  sold ;  Laclede  Power  Co.  v.  Stillwell,  97  Mo.  App.  264,  71  S.  W. 
382,  holding  company  contracting  to  take  electric  power  for  five  years 
and  making  assignment  for  creditors'  benefit,  damages  provable  against 
assigned  estate;  Pippen  v.  Mutual  etc.  Ins.  Co.,  130  N.  C.  25,  40  S.  E. 
823,  holding  infant  surrendering  policy  and  not  receiving  full  amount 
as  per  terms,  there  could  be  no  reaffirmance  by  him  or  his  repre- 
sentatives, contract  void  ab  initio;  Merrick  v.  Northwestern  Nat.  Life 
Ins.  Co.,  124  Wis.  226,  109  Am.  St.  Rep.  931,  102  N.  W.  594,  where  in- 
surer wrongfully  forfeited  policy,  beneficiary  may,  durfiig  insured's 
life,  recover  value  of  policy  at  time  of  forfeiture;  Rensens  v.  Mexican 
Nat.  Const.  Co.,  23  Blatchf.  22,  22  Fed.  524,  applying  rule  to  railway 
subscription;  Hocking  v.  Hamilton,  158  Pa.  St.  116,  27  Atl.  838,  hold- 
ing vendee  liable  for  failure  to  receive  coal  at  designated  place  of  de- 
liveiy;  dissenting  opinion  in  San  Francisco  Bridge  Co.  v.  Dumbarton 
Land  etc.  Co.,  119  Cal.  283,  51  Pac.  339,  majority  holding  default  in 
payment  of  installments,  terminates  contract,  and  party  can  recover  for 
work  done ;  Qrigsby  v.  Day,  9  S.  D.  595,  70  N.  W.  884,  arguendo. 

Entirety  of  contracts — Complete  performance  when  essential  to  a 
cause  of  action  ex  contractu.    Note,  69  Am.  St.  Rep.  283. 

Miscellaneous.  Cited  in  Burton  v.  Frank  A.  Seifert  Plastic  Relief 
Co.,  108  Va.  358,  61  S.  E.  941,  to  print  that  party  to  contract  cannot 
prevent  performance  and  yet  claim  damages  for  nonperformance. 

Ill  V.  8.  276-293,  28  L.  Ed.  427,  4  Sup.  Ct.  606,  RECTOR  v.  GIBBON. 

Possession  of  lessee  is  that  of  lessor,  and  must  be  surrendered  on  termi- 
nation of  lease;  while  retaining  possession  lessee  Is  estopped  to  deny  lessor's 
right. 

Approved  in  Davidson  v.  Fletcher,  130  La.  671,  58  South.  505,  and 
Harvin  v.  Blackman,  112  La.  31,  36  South.  215,  both  following  rule; 
Sittel  V.  Wright,  122  Fed.  435,  58  C.  C.  A.  416,  holding  lease  of  prop- 
erty in  Indian  Territory  in  violation  of  law  will  not  prevent  landlord's 
recovering  after  expiration  of  lease;  Sumpter  v.  Arkansas  Nat.  Bank, 
69  Ark.  233,  62  S.  W.  581,  holding  where  "S."  held  land  as  tenant  of 
**G.,"  he  was  estopped  from  disputing  "G.'s"  title  while  in  possession 
and  "S.'s"  heirs  acquire  no  greater  rights;  Rowlett  v.  Nash,  38  App. 
D.  C.  605,  purchase  from  tenant  of  portion  of  premises  is  estopped  to 
deny  title  of  one  claiming  under  landlord;  Castor  v.  Dufur,  133  Iowa, 
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543)  111  N.  W.  45,  on&  purchasing  rights  Tinder  tax  deed,  later  declared 
void,  and  under  railroad  claim  for  indemnity  lands,  later  disallowed, 
and  improving  land,  thereunder,  and  setting  up  these  rights  in  home- 
stead claim  which  was  allowed,  is  estopped  on  receiving  patent  to 
deny  he  received  nothing  from  vendor;  Eitchett  v.  Henley,  31  Nev.  336, 
104  Pac.  1064,  tenant  cannot  avoid  estoppel,  in  suit  for  unlawful  de- 
tainer, by  proving  landlord  falsely  represented  in  making  lease,  that  he 
was  owner;  Hagar  v.  Wikoff,  2  Okl.  588,  39  Pac.  283,  applying  rule  to 
lease  of  town-site  lot ;  Perkins  v.  Potts,  53  Neb.  447,  448,  73  N.  W.  937, 
tenant  cannot  hold  adversely  or  attorn  to  stranger;  Byrnes  v.  Douglass, 
23  Nev.  88,  42  Pac.  799,  consignee  of  lessee  of  mine  and  tunnel  is  es- 
topped to  deny  title  of  lessor. 

Tenant's   right   to   acquire  title  not  inconsistent   with  landlord's 
when  tenancy  commenced.    Note,  53  L.  R.  A.  935. 

Whenever  Congress  has  relieved  parties  for  defective  titles,  it  was  to 
aid  settlers  in  good  faith,  and  not  those  who  obtain  it  by  force  or  breach  of 
contract. 

Approved  in  Manley  v.  Tow,  110  Fed.  248,  holding  knowing  com- 
plainant was  in  open  possession  of  land,  defendant  purchasing  of  rail- 
road cannot  be  bona  fide  purchaser,  and  issuance  of  patent  was  erro- 
neous; Downman  v.  Saunders,  3  Okl.  234,  41  Pac.  107,  one  who  forcibly 
enters  into  the  possession  of  another  on  town  site  and  ejects  him  cannot 
defeat  prior  settler  because  of  meagemess  of  improvements;  United 
States  V.  Brighton  Ranche  Co.,  26  Fed.  218,  toleration  of  occupancy  of 
public  land  is  not  extended  to  use  for  grazing;  Downman  v.  Saunders, 
3  Okl.  235,  41  Pac.  107,  one  violently  ejecting  town-site  occupant  is  not 
superior  in  right  though  his  improvements  were  very  meager;  Blnepper 
v.  Sands,  194  U.  S.  485,  48  L.  Ed.  1086,  24  Sup.  Ct.  744,  arguendo. 

Iiessee  of  Hot  Springs,  under  contract  that  buildings  belong  to  lessor, 
cannot  claim  it,  under  act  of  1877,  against  lessor. 

Approved  in, Lawrence  v.  Rector,  137  U.  S.  139,  34  L.  Ed.  600,  11 
Sup.  Ct.  33,  Goode  v.  Gaines,  145  U.  S.  152,  153,  154,  36  L.  Ed.  656, 
657,  12  Sup.  Ct.  841,  Gaines  v.  Rugg,  148  U.  S.  229,  235,  87  L.  Ed.  432, 
434,  13  Sup.  Ct.  611,  613,  Latta  v.  Granger,  167  U.  S.  82,  42  L.  Ed.  85, 
17  Sup.  Ct.  746,  and  Rector  v.  Fitzgerald,  59  Fed.  809,  810,  812,  8 
C.  C.  A.  277,  all  involving  Hot  Springs  property;  Catholic  Bishop  v. 
Gibbon,  158  U.  S.  169,  39  L.  Ed.  937,  15  Sup.  Ct.  785,  applying  rule  to 
occupancy,  by  missionary,  of  land  of  Hudson  Bay  Company  lands  in 
Oregon;  Hagar  v.  Wikoff,  2  Okl.  538,  39  Pac.  283,  applying  rule  to 
lessee  of  town-site  improver. 

Distinguished  in  Johnson  v.  Riddle,  240  U.  S.  483,  60  L.  Ed.  759,  36 
Sup.  Ct.  398,  tenant,  in  Chickasaw  district  under  lease  from  noncitizen 
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who  has  no  rights  in  land,  by  retaining  possession  after  refusal  to  pay 
rent  was  not  estopped  from  acquiring  land  in  his  own  right  under 
Atoka  agreement ;  McDonald  v.  Belding,  145  U.  S.  499,  86  L.  Ed.  790, 
12  Sup.  Ct.  894,  case  of  bona  fide  purchaser  from  lessee,  after  confirma- 
tion to  him. 

Bule  that  decision  of  land  commission  is  conclusiYe  on  facts,  hot  not 
construction  of  law,  particularly  as  to  equities  of  third  parties,  arising  from 
contract  or  fiduciary  relationship,  applies  to.  Hot  Springs  act  of  1877. 

Approved  in  Hall  &  Legan  Lumber  Co.  v.  Jeter,  127  La.  238,  53 
South.  536,  after  United  States  has  parted  with  its  title,  courts  will 
enforce  equities  of  other  claimants;  McDonald  v.  Union  Pac.  Ry.  Co., 
70  Neb.  350,  97  N.  W.  441,  denying  jurisdiction  to  compel  conveyance 
of  homestead  lands  to  one  denied  privilege  of  entry  by  Land  Depart- 
ment; Baltz  V.  Mitchell,  41  Okl.  97,  137  Pac.  667,  refusing  to  disturb 
decision  of  Interior  Department  bond  on  findings  from  testimony  where 
no  fraud  appeared ;  Bell  v.  Mitchell,  39  Okl.  545,  135  Pac.  1137,  uphold- 
ing award  of  Land  Department;  Citizens'  Trading  Co.  v.  Bass,  30  Okl. 
751,  120  Pac.  1097,  complaint  to  have  holder  of  patent  to  town  lot  de- 
clared trustee  held  insufficient;  Twine  v.  Carey,  2  Okl.  254,  37  Pac. 
1098,  refusing  to  review  decision  of  town-site  trustees ;  Wilson  v.  State^ 
47  Ark.  203,  1  S.  W.  72,  acts  of  donation  officers  set  aside  for  fraud  in 
issuing  patent;  Wormouth  v.  Gardner,  112  Cal.  510,  44  Pac.  807, 
whether  purchaser  was  such  in  good  faith,  and  improved  lands,  are 
questions  of  fact;  Smith  v.  Townsend,  1  Okl.  122,  29  Pac.  82,  where 
land  officials  draw  legal  conclusion  from  known  facts  and  issue  patent, 
equity  may  entertain  suit  to  decree  patentee  a  trustee  and  to  compel 
conveyance  of  legal  title.  * 

Distinguished  in  State  v.  Spencer,  114  N.  C.  778,  19  S.  E.  96,  where 
appeal  is  provided  decision  of  commission  is  final,  in  absence  of  appeal. 

Supervisoral  control  of  courts  over  special  officers  and  boards  exer- 
cising discretionary  powers.    Note,  2  Ann.  Gas.  543. 

When  legal  title  passes  to  one  not  equitably  entitled  thereto,  courts 
convert  him  into  trustee  for  true  owner,  and  compel  conveyance. 

Approved  in  Brooks  v.  Gamer,  20  Okl.  245,  247,  94  Pac.  698,  699, 
and  Northern  Pacific  Ry.  Co.  v.  Wass,  219  U.  S.  432,  55  L.  Ed.  282,  31 
Sup.  Ct.  321,  both  following  rule;  Svor  v.  Morris,  227  U.  S.  530,  57 
L.  Ed.  626,  33  Sup.  Ct.  385,  title  acquired  by  railroad  of  lieu  lands  im- 
properly selected  because  not  open  by  reason  of  settlement  thereon,  is 
held  in  trust  for  settler;  Green  v.  Clyde,  80  Ark.  395,  97  S.  W.  438, 
purchaser  in  good  faith  from  holder  of  legal  title  is  protected  against 
equity  of  one  entitled  to  ownership;  Thompson  v.  Ferry,  6  Ariz.  307, 
56  Pac.  743,  where  cotenant's  mortgage  foreclosed  and  premises  bought 
XII—34 
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by  mortgagee,  who  sold  interest  to  grantee,  who  relocated  same  and 
obtained  patent  and  sold  same,  other  cotenants  estopped  from  claiming 
interest  after  ten  years;  Commonwealth  v.  James,  138  Ky.  476,  128 
S.  W.  339,  patent  void  because  land  office  had  no  jurisdiction  to  issue 
it  may  be  collaterally  attacked;  Tonopah  etc.  R.  Co.  v.  Fellanbaum,  32 
Nev.  296,  107  Pac.  887,  evidence  held  insufficient  to  show  defendant 
held  title  in  trust  for  plaintiff ;  Arthur  v.  Coyne,  32  Okl.  530,  122  Pac. 
690,  tenant  of  town  lot  acquiring  title  in  himself  without  knowledge 
of  cotenant  takes  title  in  trust  to  extent  of  cotenants'  interest;  Turner 
v.  Sawyer,  150  U.  S.  586,  37  L.  Ed.  1191,  14  Sup.  Ct.  195,  applying  rule 
to  acquisition  of  lode  by  tenant  in  common ;  Thompson  v.  Ferry,  6  Ariz. 
301,  56  Pac.  743,  holding  suit  barred  by  laches;  McNee  v.  Donahue,  76 
Cal.  506,  18  Pac.  442,  applying  rule  to  land  granted  by  State,  under 
act  of  1866;  Brandy  v.  Mayfield,  15  Mont.  211,  38  Pac.  1070,  applying 
rule  where  co-owner  of  mine  secures  patent;  South  End  Min.  Co.  v. 
Tinney,  22  Nev.  31,  35  Pac.  92,  appljdng  rule  where  one  not  entitled 
obtains  patent  for  mine;  Brown  v.  Parker,  2  Okl.  266,  39  Pac.  569, 
applying  rule  to  lot  wrongfully  deeded  by  town-site  commissioners. 

Parties  actually  entitled  to  land  nnder  tlie  law,  cannot  be  deprived 
thereof  by  misconstmction  of  officers. 

Approved  in  Leak  v.  Joslin,  20  Okl.  206,  94  Pac.  521,  applying  rule 
where  town-site  commissioners  issued  deed  to  lot  to  wrong  party;  dis- 
senting opinion  in  Galliher  v.  Cadwell,  3  Wash.  Ter.  614,  18  Pac.  72, 
majority  disallowing  rights  of  homestead  claimants. 

Ill  U.  S.  293-313,  28  L.  Ed.  433,  4  Sup.  Ot.  455,  OOOHRANIS  ▼.  BADISOHE 
ANIUN  9t  SODA  FABRTK. 

Artificial  alizarine  of  defendant,  not  being  same  substance  or  same 
process  as  described  in  Graehe  and  Uebermann  dye  patent,  or  made  by 
equivalent  process,  is  no  infringement. 

Approved  in  Farbenfabriken  of  Elberfeld  &  Co.  v.  United  States,  102 
Fed.  604,  42  C.  C.  A.  525,  holding  coal-tar  dyes  not  derived  from  an- 
thracene are  not  "artificial  alizarin  dyes,"  within  meaning  of  free  list 
of  tariff  act  of  1894  (affirming  99  Fed.  555) ;  Klipstein  v.  United  States, 
94  Fed.  356,  alizarine  violet  is  free  as  dye,  and  not  dutiable  as  coal-tar 
product;  Greene  v.  Societe  Anonyme  etc.,  81  Fed.  67,  arguendo. 

Every  patent  for  product  or  composition  must  identify  it,  so  that  it  can 
be  recognized  aside  from  description  of  process,  or  else  nothing  is  an  in- 
fringement not  made  by  that  process. 

Approved  in  Hide-ite  Leather  Co.  v.  Fiber  Products  Co.,  226  Fed.  36, 
claim  for  product  of  waterproof  leather  board  process  is  limited  to  that 
produced  by  process  described  in  specifications  of  patent;   American 
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Steel  &  Wire  Co.  v.  Denning  Wire  &  Fence  Co.,  I60  F^.  126,  validity 
of  patent  for  woven-wire*  fencing  is  not  affected  by  mode  of  making; 
Holliday  v.  Pickhardt,  24  Blatchf.  212,  29  Fed.  860,  applied  to  patent 
for  anhydrous  chloride, of  rosaline;  Van  Camp  v.  Maryland  Pavement 
Co.,  34  Fed.  744,  applied  to  improvement  in  making  concrete  pavements ; 
Matheson  v.  Campbell^  77  Fed.  283,  allowing  patent  for  superior  pro- 
duct by  new  process,  though  chemically  or  technically  identical  with 
known  articles;  Matheson  v.  Campbell,  78  Fed.  917,  918,  24  C.  C.  A. 
384,  alleged  infringement  not  responding  to  various  tests  of  identity 
prescribed  by  patentee,  it  is  not  identical;  Badische  Anilin  &  Soda 
Fabrik  v.  Kalle,  94  Fed.  171,  allowing  patent  for  substitute  for  vege- 
table indigo. 

Distinguished  in  Parke-Davis  &  Co.  v.  H.  K.  Mulford  Co.,  189  Fed. 
102,  patentee  may  first  make  broad  claim  and  follow  it  with  narrower 
differentiated  claims  so  as  to  protect  it  against  possible  anticipations. 

Under  new  process,  invented  for  an  old  article,  the  article  itself  cannot 
be  patented,  though  made  artificially  for  first  time. 

Approved  in  Victor  Talk.  Mach.  Co.  v.  American  Graph.  Co.,  145 
Fed.  192,  limiting  Berliner  patent  No.  548,623,  for  duplicate  sound 
records  and  method  of  making  same;  Societe  Fabriques  etc.  v.  George 
Lueders  &  Co.,  135  Fed.  103,  Baur  patent  No.  451,847,  for  artificial 
musk,  is  void  in  view  of  disclaimer  of  process  of  patent  No.  416,710  to 
same  inventor;  American  Tube  Works  v.  Bridgewater  Iron  Co.,  132 
Fed.  17,  65  C.  C.  A.  636,  holding  Adams  patent  No.  24,915,  for  cast 
copper  tubes,  anticipated;  Cottle  v.  Krementz,  31  Fed.  43,  to  patent  for 
making  collar-buttons;  Carl  L.  Jensen  Co.  v.  Clay,  59  Fed.  291,  to 
manufacture  of  pepsin;  Campbell  v.  Bayley,  63  Fed.  465,  11  C.  C.  A. 
284,  holding  catch-basin  not  patentable;  Read,  Holliday  &  Sons  v. 
Schulze-Berge,  78  Fed.  494,  arguendo. 

Right  to  patent  for  new  process.    Note,  20  E.  B.  G.  132,  138. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  R.  G.  159. 

Ill  U.  8.  313-319,  28  la.  Ed.  440,  4  Sup.  Ot.  433,  ABM0X7B  ▼.  HAHN. 

Master  need  not  keep  building  which  servants  are  erecting  safe  at  every 
moment  of  work,  so  far  as  it  depends  on  due  performance  of  work  by  thenL 
Approved  in  Kreigh  v.  Westinghouse,  Church  etc.  Co.,  214  U.  S.  266, 
53  L.  Ed.  988,  29  Sup.  Ct.  619,  master  is  liable  for  failure  to  furnish 
safe  place  to  work  though  negligence  of  injured  servant  concurs;  Gulf 
Transit  Co.  v.  Grande,  222  Fed.  820,  138  C.  C.  A.  243,  master  is  not 
liable  for  unsafe  condition  resulting  from  manner  in  which  workmen  do 
work;  Alpha  Portland  Cement  Co.  v.  Curzi,  211  Fed.  583,  128  C.  C.  A. 
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180,  employer  held  liable  for  injuries  from  unsafe  cement  carrier;  Reed 
V.  Moore  &  McFemn,  153  Fed.  360,  25  L.  R.  A.  (N.  S.)  331,  82  C.  C.  A. 
434,  employee  engaged  in  repairing  elevator  held  to  have  assumed  risk; 
Kansas  City  Southern  R.  Co.  v.  Billingslea,  116  Fed.  340,  54  C.  C.  A. 
109,  holding  yards  being  dangerous,  railroad  switchman  being  informed 
by  foreman  of  his  clearing  same,  and  he  remaining,  assumed  risks  rela- 
tive to  injury  received ;  Stevens  v.  Chamberlin,  100  Fed.  381,  40  C.  C.  A. 
421,  holding  machinist  whose  duty  was  to  make  general  repairs  when 
directed  by  superintendent  was  fellow-servant  of  another  employee,  the 
two  working  together  in  this  instance;  Collins  v.  John  W.  Danforth 
Co.,  36  App.  D.  C.  596,  employer  held  not  liable  where  employee  in- 
jured by  breaking  of  scaffold  plank  while  at  work;  Schneider  v.  Ameri- 
can Bridge  Co.,  31  App.  D.  C.  427,  employer  is  not  liable  where  riveter 
stepped  on  board  found  across  two  beams,  which  broke  under  him; 
Holland  v.  Durham  Coal  etc.  Co.,  131  Ga.  720,  63  S.  E.  292,  employer 
held  not  liable  for  injury  to  miner  in  drawing  pillars  in  coal  mine; 
Mejea  v.  Whitehouse,  19  Hawaii,  160,  1  N.  C.  C.  A.  176,  where  work- 
mnn  injured  by  fall  of  earth  bank  which  he  was  excavating;  City  of 
Ft.  Wayne  v.  Christie,  156  Ind.  181,  59  N.  E.  388,  holding  superintend- 
ent being  vice-principal,  city  is  liable  for  injury  to  laborer  working  in 
trench  under  directions  of  superintendent;  Barby  v.  Southern  Ind. 
R.  R.  Co.,  30  Ind.  App.  411,  66  N.  E.  73,  holding  employee  on  construc- 
tion train  does  not  assume  risk  of  negligently  running  train  at  night 
with  headlight  behind  boxcar,  collision  with  handcar  occurring;  Rolla 
V.  McAlester  Coal  Mining  Co.,  6  Ind.  Ter.  409,  98  S.  W.  142,  miner  held 
to  have  assumed  risk  from  fall  of  rock  from  slope  occupied  as  his 
working  place ;  Gans  Salvage  Co.  v.  Byrnes,  102-  Md.  244,  62  Atl.  157, 
master  not  liable  for  injuries  to  wrecker  where  brick  shaft  left  stand- 
ing after  burning  of  building  was  apparently  safe;  Huskey  v.  Heine 
Safety  Boiler  Co.,  187  Mo.  App.  448,  173  S.  W.  18,  holding  employer 
not  liable  for  injury  to  workmen  on  smokestack  in  course  of  construc- 
tion ;  Haas  v.  American  Car  etc.  Co.,  176  Mo.  App.  327,  157  S.  W.  l041, 
holding  employer  not  liable  where  employee  injured  by  board  thrown 
back  from  saw;  Ziegenmeyer  v.  Goetz  Lime  etc.  Co.,  113  Mo.  App.  336, 
88  S.  W.  141,  where  servant  employed  in  quarry  knew  of  danger  from 
falling  rocks  and  on  being  warned  stepped  into  known  defective  chim- 
ney and  was  injured  by  falling  rock,  master  not  liable ;  Zellars  v.  Mis- 
souri Water  etc.  Co.,  92  Mo.  App.  127,  holding  plaintiff  assumes  ordi- 
nary risks,  but  not  extraordinary,  such  as  working  over  pit  of  hot 
water,  the  existence  of  which  was  unknown  to  him;  McLaine  v.  Head  & 
Dowst  Co.,  71  N.  H.  296,  52  Atl.  546,  holding  employer  hiring  competent 
men,  foreman's  failure  to  warn  laborer  in  deep  trench  when  load  was 
to  be  dumped,  no  breach  of  master's  duty;  Mace  v.  Carolina  M.  Co., 
169  N.  C.  146,  85  S.  E.  154,  holding  employer  not  liable  when   ex- 
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perienced  miner  killed  by  fall  of  overhanging  ledge;  Bisko  v.  Braznell 
Gas  Coal  Co.,  223  Pa.  194,  72  Atl.  608,  coal  miner  going  into  entry 
under  orders  to  jnake  repairs  knowing  there  is  gas  in  entry,  assumes 
risk ;  Heald  v.  Wallace,  109  Tenn.  366,  71  S.  W.  86,  holding  experienced 
miner  working  under  overhanging  rock  for  ten  hours  with  knowledge, 
and  augmenting  danger  by  undermining  support,  causing  it  to  fall 
guilty  of  contributory  negligence;  Davis  v.  Ferro  Concrete  Co.,  4  Tenn. 
Civ.  209,  employer  is  not  liable  where  workmen  on  building  injured  by 
fall  of  terra  cotta  chips;  Armour  &  Co.  v.  Dumas,  43  Tex.  Civ.  38,  95 
S.  W.  711,  employer  is  not  liable  where  employee  engaged  in  construc- 
tion of  building  was  injured  by  stepping  on  nails  in  rubbish ;  Lewinn  v. 
Murphy,  63  Wash.  360,  Ann.  Gaa.  1912D,  4SS,  116  Pac.  741,  employer 
is  not  liable  where  decedent  was  killed  while  constructing  building  by 
timber  falling  from  higher  floor;  Smith  v.  Hecla  Min.  Co.,  38  Wash. 
461,  80  Pac.  781,  master  not  liable  for  injuries  to  mine  laborer  engaged 
in  removing  rock  thrown  down  in  blasting;  Cully  v.  Northern  Pac.  Ry. 
Co.,  36  Wash.  247,  77  Pac.  203,  applying  principle  where  railroad  work- 
man employed  in  taking  gravel  from  bank  and  loading  it  on  cars ;  Mil- 
ler V.  Berkeley  Limestone  Co.,  70  W.  Va.  646,  76  S.  E.  71,  employer  is 
not  liable  where  stone  fell  from  bank  above  on  quarry  workman;  Wor- 
ley  V.  Raleigh  Lumber  Co.,  70  W.  Va.  126,  73  S.  E.  264,  3  N.  C.  C.  A. 
628,  employer  is  not  liable  where  workmen  engaged  in  Repairing  steam- 
pipes  injured  by  breaking  of  joint;  Squilache  v.  Tidewater  Coal  etc. 
Co.,  64  W.  Va.  344,  62  S.  E.  449,  employer  is  not  liable  where  miner 
injured  by  reason  of  known  accumulation  of  gas  in  mine;  Kalte  v 
Wisconsin  Central  Ry.  Co.,  121  Wis.  614,  99  N.  W.  221,  railroad  not 
liable  for  injuries  to  engineer  running  engine  on  to  known  burning 
bridge,  though  other  employees  failed  to  put  out  signals;  Reilly  v. 
Campbell,  69  Fed.  991,  8  C.  C.  A.  438,  no  recovery  for  breakage  of 
appliance,  there  being  no  obvious  defect,  or  which  could  be  discovered 
with  due  care;  Bradley  v.  Railway,  138  Mo.  302,  39  S.  W.  766,  apply- 
ing rule  where  embankment  is  being  dug  away;  Perry  v.  Rogers,  167 
N.  Y.  266,  61  N.  E.  1023,  applying  rule  to  removing  loose  rock  in  blast- 
ing; Peschel  v.  Chicago  etc.  Ry.,  62  Wis.  346,  21  N.  W.  272,  master  not 
liable  for  defective  adjustment  of  appliances  by  fellows ;  Porter  v.  Sil- « 
ver  Creek  etc.  Coal  Co.,  84  Wis.  424,  64  N.  W.  1020,  applying  rule  in 
repair  of  dock  and  machinery. 

Distinguished  in  Middleton  v.  Ross,  213  Fed.  9,  129  C.  C.  A.  622, 
plaintiff  held  to  be  invitee  on  defendant's  premises  and  entitled  only  to 
ordinary  care;  Chambers  v.  American  Tin  Plate  Co.,  129  Fed.  662,  64 
C.  C.  A.  129,  building  contractor  employing  boss  carpenter  to  build 
scaffold  for  bricklayers  is  liable  for  injury  to  bricklayer  by  negligent 
construction;  Highland  Boy  Gold  Min.  Co.  v.  Pouch,  124  Fed.  161,  61 
C.  C.  A.  40,  holding  plaintiff  did  not  assume  risks  of  working  in  com- 
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pleted  mine  chamber  where  he  notified  foreman  of  defective  timbering, 
who  promised  to  remedy  defect;  Beattie  v.  Edg  Moor  Bridge  Workd, 
109  Fed.  234,  tolding  defendant  bridge  builder,  having  responsibility 
of  providing  safe  place  for  his  workman  in  which  to  work,  cannot  avpid 
liability  on  ground  of  fellow-servant;  Consolidated  Stone  Co.  v.  Ellis, 
46  Ind.  App.  86,  91  N.  E.  1098,  employer  held  liable  for  injury  to  quarry 
workmen  by  fall  of  rock  from  point  where  others  were  working  over- 
head, where  he  was  directed  to  attend  to  work  and  not  heed  those  above 
him;  Wilson  v.  Kansias  City  Southern  Ry.  Co.,  122  Mo.  App.  670,  672, 
99  S.  W.  465,  466,  employer  is  liable  for  injury  during  alteration  of 
building,  to  workman  falling  through  roof  from  which  supports  were 
removed;  Bums  v.  Merchants  etc.  Oil  Co.,  26  Tex.  Civ.  227,  63  S.  W. 
1063,  holding  though  "C."  and  deceased  were  fellow-servants  with  re- 
spect to  general  employment,  he  represented  oil  company  in  providing 
safe  place  at  time  of  injury;  Rigsby  v.  Oil  Well  Supply  Co.,  115  Mo. 
App.  319,  91  S.  W.  466,  master  liable  to  servant  injured  by  falling  of 
pile  of  planks  piled  negligently  by  other  servants ;  Heckman  v.  Mackey, 
35  Fed.  354,  foreman  replacing  nailed  staging  with  unnailed,  without 
notice,  master  is  liable;  Texas  etc.  Ry.  Co.  v.  Hohn,  1  Tex.  Civ.  App. 
41,  21  S.  W.  944,  projecting  timber  at  tank,  left  by  fellow-servants  of 
brakeman,  is  no  bar,  if  company  should  have  discovered  its  presence; 
Cadden  v.  American  Steel-Barge  Co.,  88  Wis.  418,  60  N.  W.  802,  where 
scaffolding  erected  by  different  set  of  men,  it  must  be  reasonably  safe. 

Servant's  assumption  of  risk  from  changing  condition  of  working 
place  during  progress  of  work.    Note,  19  L.  R.  A.  (N.  S.)  347. 

Liability  for  injuries  to  employees,  engaged  in  demolishing  struc^ 
tures.    Note,  9  N.  G.  G.  A.  823. 

Where  carpenter  of  full  age  goes  out  on  sound  timber,  wUcli  la  un- 
secured, either  because  of  unfinished  state  of  building  ox  negligence  of  fel- 
lows, he  cannot  recover,  and  demurrer  to  evidence  should  be  sustained. 

Approved  in  Middleton  v.  Ross,  202  Fed.  801,  employee  held,  under 
facts,  to  have  assumed  risk  of  injuiy,  in  installing  engine;  Duluth  Ele- 
vator Co.  V.  Wallin,  174  Fed.  958,  99  C.  C.  A.  459,  assumption  of  risk 
from  falling  of  loose  roofing  on  workmen  in  building  held  question  for 
jury;  Kentucky  Block  Cannel  Coal  Co.  v.  Nance,  165  Fed.  46,  91  C.  C.  A. 
82,  holding  employer  liable  for  injury  to  miner  due  to  fall  of  discon- 
nected drain-pipe;  Morgan  Constr.  Co.  v.  Frank,  158  Fed.  966,  967,  86 
C.  C.  A.  168,  workmen  injured  while  making  repairs  in  factory  by  fall 
of  plates  piled  up  during  work  held  to  have  assumed  risk;  American 
Bridge  Co.  v.  Seeds,  144  Fed.  613,  11  L.  R.  A.  (N.  S.)  1041,  75  C.  C.  A. 
407,  master  not  liable  for  injuries  to  servant  where  false  work  for  re- 
building bridge  constructed  with  uncovered   spaces  and  servant   was 
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knocked  off  by  crane  because  of  inopportune  signal  of  foreman;  Deye 
V.  Lodge  etc.  Tool  Co.,  137  Fed.  484,  70  C.  C.  A.  64,  company  piling 
up,  under  direction  of  foreman,  lathe  beds  until  wanted  not  liable  for 
injuries  to  servant  by  slipping  of  casting  on  account  of  negligence  in 
piling;  Galow  v.  Chicago  etc.  Ry.  Co.,  131  Fed.  243,  66  C.  C.  A.  607, 
where  plank  partition  erected  by  workmen  to  separate  stone  and  sand 
dumped  under  trestle  in  making  concrete,  broke,  master  not  liable  for 
injury  to  servant;  pavis  v.  Trade  Dollar  etc.  Min.  Co.,  117  Fed.  126, 
64  C.  C.  A.  636,  holding  foreman  of  one  mining  shift  is  fellow-servant 
with  members  of  other  shifts,  and  master  not  liable  for  injuries  from 
his  negligence;  Spates  v.  Wells  Bros.,  43  App.  D.  C.  568,  carpenter 
trimming  room  in  house  held  to  have  assumed  risk  of  fall  of  frame 
merely  leaned  against  wall  by  other  workmen;  Southern  Indiana  Rj. 
Co.  V.  Harrell,  161  Ind.  698,  63  L.  R.  A.  460,  68  N.  E.  266,  where  rail- 
road bridge  workman  sat  down  during  temporary  respite  from  work 
and  was  injured  by  rock  being  negligently  raised  by  derrick,  master 
not  liable;  Metayer  v.  Grant,  222  Mass.  266,  110  N.  E.  311,  master  is 
not  liable  where  injury  caused  by  incorrect  placing  of  timber  by  fellow- 
servant;  Meehan  v.  St.  Louis  etc.  R.  R.  Co.,  114  Mo.  App.  403,  90  S.  W. 
104,  master  not  liable  to  servant  injured  in  laying  railroad  track  be- 
cause of  looseness  of  track;  Herbert  v.  Wiggins  Ferry  Co.,  107  Mo. 
App.  300,  80  S.  W.  981,  master  not  liable  for  injuries  to  servant  where 
one  of  them  selected  worn  rope  to  hold  wheel  which  they  were  dis- 
mantling; Texas  etc.  Ry.  v.  Patton,  61  Fed.  268,  9  C.  C.  A.  487,  where 
step  of  locomotive  got  loose,  without  negligence  of  company,  no  re- 
covery; Gulf  etc.  Ry.  Co.  v.  Jackson,  65  Fed.  60,  12  C.  C.  A.  607,  safe 
place  does  not  apply  in  repairing  washout  on  railroad;  Finlayson  v. 
Utica  Min.  etc.  Co.,  67  Fed.  610,  14  C.  C.  A.  492,  safe-place  rule  does 
not  apply  in  making  place  safe  for  others;  Carolan  v.  Southern  Pac. 
Co.,  84  Fed.  87,  master  not  liable  for  negligent  piling  of  freight  by  con- 
necting carrier;  Texas  etc.  Ry.  v.  Eason,  .92  Fed.  663,  34  C.  C.  A.  630, 
refusal  to  direct  verdict,  though  discretionary,  is  subject  to  review; 
Colorado  Coal  etc.  Co.  v.  Lamb,  6  Colo.  Apf>.  266,  40  Pac.  266,  servants 
assume  risks  in  repairing  insecure  place;  State  v.  Lazaretto  Guano  Co., 
90  Md.  177,  44  Atl.  1020,  servant  repairing  guano  tank  assumes  risks 
from  acids;  Baron  v.  Navigation  Co.,  91  Mich.  687,  62  N.  W.  23,  no 
recovery  for  falling  down  hatchway,  through  negligence  of  fellows; 
Bowen  v.  Chicago  etc.  Ry.,  95  Mo.  277,  8  S.  W.  232,  master  not  liable 
where  staging,  erected  by  fellows,  falls;  Allen  v.  Galveston  etc.  Ry.,  14 
Tex.  Civ.  App.  346,  37  S.  W  171,  applied  to  injury  by  unfastened  plank, 
in  repairing  bridge;  dissenting  opinion  in  Southern  Pac.  Co.  v.  Burke, 
60  Fed.  710,  9  C.  C.  A.  229,  majority  holding  negligence  was  for  jury. 

Distinguished  in  Regan  v.  Parker- Washington  Co.,  206  Fed.  706, 
L.  R.  A.  1915P,  810, 123  C.  C.  A.  648,  holding  employer  liable  for  injury 
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to  workmen  in  tunnel  caused  by  untrimmed  condition  of  Walls;  Amer- 
ican Shipbuilding  Co.  v.  Lorenski,  204  Fed.  42,  122  C.  C.  A.  353,  hold- 
ing employer  did  not  perform  whole  duty  by  furnishing  proper  mate- 
rial for  workmen  erecting  building  for  scaffolding;  McGill  v.  Southern 
Pac.  Co.,  4  Ariz.  124,  33  Pac.  822,  section  foreman  is  not  fellow-servant 
of  conductor  of  work  train  on  which  he  is  carried  to  work;  Cooney  v. 
Laclede  Gaslight  Co.,  186  Mo.  App.  164,  171  S.  W.  576,  verdict  against 
employer  upheld  where  workmen  injured  in  demolishing  platform;  Ben- 
nett V.  Crystal  Carbonate  Lime  Co.,  146  Mo.  App.  573, '124  S.  W.  611, 
employer  is  liable  where  quarry  workman  injured  by  roUing  of  rock 
from  pile  while  removing  lower  rocks  at  direction  of  foreman;  Bell  v. 
Rocheford,  78  Neb.  310,  126  Am.  St.  Rep.  595,  113  N.  W.  157,  defect 
in  scaffold  not  forming  part  of  building  are  not  defects  due  to  its  un- 
finished state,  and  employer  is  liable  for  injury  from  such  defects; 
Southern  Pac.  Co.  v.  Burke,  60  Fed.  715,  9  C.  C.  A.  229,  on  rehearing, 
refusing  to  withdraw  negligence  from  jury;  Kennedy  v.  Grace  etc.  Co., 
92  Fed.  117,  master  liable  where  wagon  strikes  unprotected  guys  sup- 
porting timber,  though  placed  by  fellow-servants. 

Liability  of  master  for  injuries  to  servant  from  defective  machineiy 
or  material.    Note,  77  Am.  Dec.  221. 

Liability  of  master  for  injuries  to  servant  caused  by  fall  of  scaf- 
folding.   Note,  Ann.  Gas.  1913B,  1126. 

One  servant  cannot  sue  for  injnzles  caused  by  negligence  of  another, 
against  their  common  master. 

Approved  in  Hobson  v.  New  Mexico  etc.  R.  R.,  2  Ariz.  182,  11  Pac. 
550,  holding  teamster  employed  by  railroad  in  construction  work  is  not 
fellow-servant  of  engineer  of  construction  train;  Williams  v.  Ransom, 
234  Mo.  72,  136  S.  W.  352,  negligence  of  fellow-servant  in  constructing 
scaffold  held  cause  of  injury  to  workman;  Reeder  v.  Crystal  Carbonate 
Lime  Co.,  129  Mo.  App.  115, 107  S.  W.  1019,  employer  held  liable  where 
injury  due  to  breaking  of  rope  selected  by  fellow-servant;  Direct  Nav. 
Co.  V.  Anderson,  29  Tex.  Civ.  66,  69  S.  W.  175,  holding  tugboat  deck- 
hand stepping  on  siphon  on  deck  and  injuring  himself  assumed  such 
risk,  it  being  part  of  his  duty  to  clear  deck;  Minneapolis  v.  Lundin, 
58  Fed.  529,  7  C.  C.  A.  344,  foreman  discharging  and  hiring  men  iB 
fellow-servant;  Baird  v.  Reilly,  92  Fed.  885,  35  C.  C.  A.  78,  place  be- 
coming unsafe  by  use  and  negligence  of  fellows,  master  not  liable. 

Distinguished  in  Combs  v.  Rountree  Const.  Co.,  205  Mo.  382,  384,  104 
S.  W.  81,  employer  held  liable  where  workman  injured  by  fall  due  to 
breaking  of  cleat  nailed  on  under  direction  of  foreman;  Mason  v.  Edi- 
son Machine  Works,  24  Blatchf.  95,  28  Fed.  229,  foreman  leaving  plain- 
tiff to  hold  bed-plate  of  engine  alone,  company  liable  for  injury;  Snlli- 
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van  ▼•  Hannibal  etc.  Ry.  Co.,  107  Mo.  77,  17  S.  W.  761,  foreman  of 
laborers  removing  building  is  vice-prinoipal,  and  master  is  liable  for  his 
negligence. 

Character  of  act  causing  injury  as  determining  vice-principalship. 
Note,  54  L.  R.  A.  110,  113,  139. 

Ill  V.  8.  319-927,  28  I..  Ed.  442,  4  Sup.  Ot  401,  TOBNEB  ft  SEYMOUR 
MFO.  CO.  ▼.  DOVER  STAMPING  CO. 

Belssne  No.  6,542,  for  an  egg-beater,  expanded,  eleven  yean  after  origi- 
nal, to  cover  defendant's  device,  materially  different,  is  invalid. 

Approved  in  Wooster  v.  Handy,  22  Blatehf.  333,  21  Fed.  66,  delay 
of  twelve  years  bars  right  to  reissue  embracing  subsequent  structures; 
Matthews  v.  Iron-Clad  Mfg.  Co.,  22  Blatehf.  432,  21  Fed.  643,  applying 
rule  to  tin-lined  steel  soda-fountain;  Hayes  v.  Dayton,  20  Fed.  691,  dis- 
puted structure  must  be  claimed  as  well  as  described  in  original;  Odell 
V.  Stout,  22  Fed.  162,  and  Huber  v.  N.  O.  Nelson  Mfg.  Co.,  38  Fed.  836, 
both  holding  decision  by  commissioner  on  reissue  is  reviewable;  Elec- 
tric Qas  etc.  Co.  v.  Smith  &  Rhodes  Elec.  Co.,  23  Fed.  196,  applied  to 
electrical  apparatus  for  lighting  street-lamps;  Tubular  Rivet  Co.  v. 
Copeland,  26  Fed.  707,  three  years'  delay  voids  reissue  broadening 
claim  in  rivet-setting  machine;  Hyatt  v.  Ingalls,  124  N.  Y.  103,  26  N.  E. 
287,  arguendo, 

Distingfiished  in  American  Automotoneer  Co.  v.  Porter,  232  Fed.  461, 
.  reissue  may  be  had  though  only  change  is  to  broaden  claims  by  omitting 
unnecessary  limitations. 

Ill  TT.  S.  327-836,  28  !■.  Ed.  444,  4  Sup.  Ot  601,  IBVINB  ▼.  DXTNHAM. 

In  tUg  case,  declaration  of  trust,  signed  by  A  in  B's  favor,  regarding 
mining  property,  lield  not  to  be  subject  to  aa  unexpressed  contingency 
daimed  by  A 
Cited  in  Irvine  v.  Angus,  84  Fed.  128,  129,  involving  same  matter. 

On  failure  of  suitable  trustee,  from  accident,  reftisal  to  act  or  inca- 
pacity, courts  appoint  new  trustees. 

Approved  in  May  v.  May,  6  App.  D.  C.  562,  563,  41  L.  B.  A.  767, 
existence  of  bitter  dissensions  between  trustee  and  donees  of  power  in 
will  held,  under  terms  of  will,  ground  for  removal  of  trustee  by  donees. 

Wlien  trustee,  entitled  to  hold  until  accounting,  denies  trust,  which  is 
estabUdied,  new  trustee  may  be  appointed  or  account  ordered,  and,  on  pay- 
ment of  expenses  of  his  share  by  cestui,  conveyance  directed. 

Approved  in  Hurlburt  v.  Morris,  68  Or.  271, 135  Pac.  535,  equity  has 
jurisdiction  of  suit  by  employee  against  firm  for  accounting  of  sale  of 
stock  of  firm  owned  by  employee  and  entrusted  to  firm  to  sell;  Irvine 
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V.  Angus,  93  Fed.  631,  632,  633,  634',  35  C.  C.  A.  501  (reversing  84  Fed. 
130),  involving  same  matter;  Kintner  v.  Jones,  122  Ind.  153,  23  N.  E. 
702,  stipulation  that  trustee  "may  sell"  for  fair  price,  as  opportunity 
ofTercd,  does  not  give  absolute  discretion. 

Ill  U.  S.  335-346,  28  L.  Ed.  447,  4  Sup.  Ct.  466,  MOULOB  ▼.  AMEBICAN 
LIFE  INS.  CO. 

Ttlal  on  single  issue  does  not  prevent  other  meritorious  defenses  at 
subsequent  trial,  not  withdrawn  from  record  or  abandoned  by  agreement. 

Distinguished  in  Abraham  v.  North  German  Ins.  Co.,  40  Fed.  716, 
forfeiture  of  policy  is  waived,  if  not  taken  in  first  trial  after  knowledge. 

Case  will  not  be  reversed  on  general  exception  to  ^eries  of  instructions 
presented  as  one  request,  though  some  should  have  been  given. 

Approved  in  Buckeye  Powder  Co.  v.  E.  T.  Du  Pont  De  Nemours 
Powder  Co.,  223  Fed.  887,  139  C.  C.  A.  319,  Morgan  v.  United  States, 
169  Fed.  250,  94  C.  C.  A.  518,  and  Birmingham  v.  Pettit,  21  D.  C.  218, 
all  following  rule;  Bogk  v.  Gassert,  149  U.  S.  26,  37  L.  Ed.  636,  13  Sup. 
Ct.  741,  Baltimore  etc.  R.  R.  Co.  v.  Mackey,  167  U.  S.  92,  89  L.  Ed.  631, 
15  Sup.  Ct.  497,  Van  Gunden  v.  Virginia  Coal  etc.  Co.,  52  Fed.  841,  3 
C.  C.  A.  294,  St.  Louis  etc.  Ry.  Co.  v.  Spencer,  71  Fed.  95,  18  C.  C.  A. 
114,  and  Pittsburgh  etc.  Ry.  Co.  v.  Thompson,  82  Fed.  728,  27  C.  C.  A. 
333,  all  following  rule ;  Block  v.  Darling,  140  U.  S.  239,  35  L.  Ed.  478, 
11  Sup.  Ct.  834,  exception  'Ho  all  and  each  part  of  foregoing  charge" 
not  considered;  Price  v.  Pankhurst,  53  Fed.  313,  3  C.  C.  A.  551,  excep- 
tion "to  whole  of  said  instruction  and  each  and  every  part,"  not  sus- 
tainable if  any  proposition  is  sound;  Charleston  Ice  Mfg.  Co.  v.  Joyce, 
54  Fed.  333,  4  C.  C.  A.  368,  general  indefinite  objection  to  evidence  is 
insufficient;  Hudson  v.  Charleston  etc.  R.  Co.,  55  Fed.  259,  all  instruc- 
tions not  being  given,  and  attention  not  being  specificallj^  called  thereto, 
is  disregarded;  AUis  v.  United  States,  155  U.  S.  122,  39  L.  Ed.  93,  16 
Sup.  Ct.  38,  arguendo. 

Parties  may  agree  that  validity  of  policy  depends  on  absolute  truth  of 
statements. 

Approved  in  Mutual  Life  Ins.  C6.  v.  Hilton-Green,  241  U.  S.  622,  .60 
L.  Ed.  1210,  36  Sup.  Ct.  676,  policy  is  void  where  issued  oh  application 
containing  material  misrepresentations,  known  to  agents,  but  under  cir- 
cumstances which  applicant  knew  negatived  probability  of  facts  being 
revealed;  Aetna  Life  Ins.  Co.  v.  Moore,  231  U.  S.  557,  58  L.  Ed,  366,  34 
Sup.  Ct.  186,  representation  that  applicant  for  insurance  had  never 
been  rejected  by  any  company  is  false,  when  an  application  was  with- 
drawn at  suggestion  of  medical  adviser,  with  knowledge  of  company^ 
Poll  y.  Equitable  Life  Assur.  Society,  138  Fed.  707,  71  C:  C.  A.  121, 
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representations  in  application  as  to  insured's  family  history  as  to  con- 
sumption and  as  to  his  health  history  are  warranties;  Standard  Life 
&  Accident  Ins.  Co.  v.  Sale,  121  Fed.  668,  61  L.  B.  A.  337,  57  C.  C.  A. 
418,  holding  policy  providing  for  absolutely  true  answers  otherwise 
to  be  void^  answers  thereto  are  warranties  and  not  mere  representa- 
tions upon  belief  of  insured;  Hubbard  v.  Mutual  Reserve  Fund  Life 
Assn.,  100  Fed.  721,  722,  40  C.  C.  A.  665,  holding  insurance  application 
warranting  answers  and  statements  ''full,  complete,  true,"  otherwise 
policy  ''null  and  void,"  application  and  policy  are  one  binding  insured 
and  beneficiaries;  Healy  v.  Metropolitan  life  Ins.  Co.,  37  App.  D.  C. 
245,  policy  held  void  for  misrepresentations  as  to  health;  Dimick  v. 
Metropolitan  Life  Ins.  Co.,  67  N.  J.  L.  373,  51  Atl.  694,  holding  war- 
ranty by  applicant  for  insurance  policy,  made  part  of  contract,  is  con- 
dition to  liability  of  the  insurer;  dissenting  opinion  in  McMaster  v. 
New  York  Life  Ins.  Co.,  99  Fed.  878,  40  C.  C.  A.  119,  majority  holding 
agent's  agreement  that  policy  have  effect  from  delivery  and  payment 
of  premium  instead  of  from  acceptance  as  per  policy,  company's  accept- 
ance embodies  application. 

Distinguished  in  McClain  v.  Provident  Savings  etc.  Soc,  105  Fed. 
835,  holding  policy  issued  in  consideration  of  "statements  and  agree- 
ments" in  application,  insured  signing,  he  understood  questions  and 
•warranted  answers,  nullifies  policy,  any  answer  untrue. 

Insurance  policy  will  be  construed  against  insurer,  and  in  absence  of 
imequivocal  statement,  is  not  construed  as  warranty. 

Approved  in  Liverpool  &  L.  &  G.  Ins.  Co.  v.  Kearney,  180  U.  S.  136, 
45  L.  IkL  462,  21  Sup.  Ct.  328,  holding  insurance  covenant  and  agree- 
ment requiring  the  keeping  of  books  showing  complete  business  is  sat- 
isfied if  they  fairly  show  to  man  of  ordinary  intelligence;  Kelsey  v. 
Union  Cent.  Life  Ins.  Co.,  196  Fed.  197,  116  C.  C.  A.  27,  holding  policy 
not  forfeited  by  failure  to  pay  premium  note  when  reserve  applicable 
to  such  purpose  was  sufficient;  Aetna  Indemnity  Co.  v.  J.  R.  Crowe 
etc.  Mining  Co.,  154  Fed.  555,  83  C.  C.  A.  431,  applying  rule  to  corre- 
spondence relating  to  employer's  liability  bond;  Mutual  Reserve  Ins. 
Co.  V.  Dobler,  137  Fed.  556,  70  C.  C.  A.  134,  whe^e  insured  stated  in 
application  that  he  had  not  consulted  physician  for  years,  fact  that 
physician  friend  had  examined  him  on  physician's  own  initiative  with-' 
out  cost  does  not  show  answer  untrue;  McClain  v.  Provident  Savings 
etc.  Soc,  110  Fed.  86,  88,  49  C.  C.  A.  31,  holding  statements  in  insur-' 
ance  application  made  in  good  faith,  no  intention  to  conceal  or  suppress 
truth,  not  being  material  to  risk,  are  but  representations ;  Fidelity  Mut. 
Life  Assn.  v.  Jeffords,  107  Fed.  409,  53  L.  B.  A.  193,  46  C  C.  A.  377, 
holding  answers  to  questions  in  insurance  application  unless  clearly 
intended  to  be  warranties  by  both  parties  are  construed  representations 
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only;  O'Connor  v.  Grand  Lodge  A.  O.  U.  W.,  146  Cal.  491,  80  Pac.  691, 
holding  literal  tmthfulness  of  answers  in  medical  examination  for  mem- 
bership in  benefit  society  not  required;  Mays  v.  New  Amsterdam  Casu- 
alty Co.,  40  App.  D.  C.  258,  46  L.  R.  A.  (N.  S.)  1108,  applying  rule  to 
statements  as  to  medical  attention  within  five  years  before  application; 
Globe  Mut.  etc.  Assn.  v.  Wagner,  188  111.  137,  138,  58  N.  E.  970,  hold- 
ing statement  of  insured  that  he  had  no  brother  dead,  though  false,  did 
not  avoid  policy  in  absence  of  fraud,  though  assured  stated,  ''I  warrant 
truth  of  all  answers";  German- American  Ins.  Co.  v.  Yeagley,  163  Ind. 
659,  71  N.  E.  900,  applying  rule  where  fire  jwlicy  provided  avoidance  in 
case  of  encumbrances,  agent  accepting  premiums  with  knowledge  of 
mortgage  waives  forfeiture;  Mutual  Trust  etc.  Co.  v.  Travelers'  Protec- 
tive Assn.,  67  Ind.  App.  339,  104  N.  E.  884,  applying  rule  to  provisions 
of  accident  policy  requiring  that  injury  should  produce  visible  mark 
on  body;  Catholic  Order  of  Foresters  v.  Collins,  51  Ind.  App.  292,  99 
N.  E.  748,  warranty  cannot  be  extended  by  constructions ;  Iowa  Life  Ins. 
Co.  V.  Haughton,  46  Ind.  App.  478,  87  N.  E.  706,  insurer  cannot  defeat 
policy  by  reason  of  false  answers  inserted  by  agent  knowing  facts; 
Green  v.  National  Annuity  Assn.,  90  Kan.  528,  135  Pac.  688,  statements 
as  to  previous  illness  held  under  terms  of  x)olicy  to  be  warranties ;  Cole 
V.  Mutual  Life  Ins.  Co.,  129  La.  711,  Ann.  Gas.  1913B,  748,  66  South. 
647,  statement  in  application  for  reinstatement  of  policy  that  health 
had  continued  good  held  not  warranty;  Max  J.  Winkler  Brokerage  Co. 
V.  Fidelity  etc.  Co.,  119  La.  741,  44  South.  451,  false  statements  in  appli- 
cation for  extension  of  employee's  bond,  made  by  employers,  held  to 
avoid  bond;  Simmons  v.  Modem  Woodmen,  185  Mo.  App.  490,  172  S.  W. 
494,  construing  provisions  of  benefit  certificate  as  to  time  to  sue 
thereon;  Offineer  v.  Brotherhood  of  American  Teomen,  109  Mo.  App. 
75,  83  S.  W.  68,  misrepresentation  in  application  must  be  material  to 
avoid  risk;  Pelican  v.  Mutual  Life  Ins.  Co.,  44  Mont.  287,  119  Pac.  781, 
misrepresentations  as  to  health  held  not  to  avoid  policy ;  Henn  v.  Metro- 
politan Life  Ins.  Co.,  67  N.  J.  L.  312,  61  Atl.  690,  holding  question  re- 
lating to  matter  insurer  should  know  that  insured  could  not  fully  an- 
swer is  warranty  only  to  belief  of  insured;  Arnold  v.  Indemnity  Fire 
Ins.  Co.,  152  N.  C.  241,  67  S.  E.  578,  construing  iron-safe  clause  in  fire 
policy;  Mutual  Life  Ins.  Co.  v.  Morgan,  39  Okl.  207,  209,  135  Pac.  280, 
281,  statements  held  not  warranties  when  application  not  incorporated 
or  referred  to  in  jwlicy;  Fidelity  &  Deposit  Co.  v.  Guthrie  Nat.  Bank, 
17  Okl.  399,  87  Pac.  300,  answers  by  ofi&cer  of  corporation,  in  applica- 
tion for  bond  for  employee,  as  to  previous  record,  are  representations 
only;  Guthrie  Nat,  Bank  v.  Fidelity  &  Deposit  Co.,  14  Okl.  640,  79  Pac. 
103,  construing  statements  in  application  for  fidelity  insurance  not  to 
be  warranties ;  Woodmen  of  the  World  v.  Gilliland,  11  Okl.  404,  67  Pac. 
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491,  construing  provision  as  to  intemperate  use  of  drugs;  Edgefield 
Mfg.  Co.  V.  Maryland  Casualty  Co.,  78  S.  C.  77,  58  S.  E.  970,  construing 
provisions  of  indemnity  policy  as  to  right  to  sue  thereon  on  payment 
of  judgment  against  insured;  Reppond  v.  National  Life  Ins.  Co.,  100 
Tex.  524,  15  Ann.  Oas.  618,  11  L.  R.  A.  (N.  S.)  981,  101  S.  W.  788,  hold-' 
ing  statements  in  good  faith  termed  warranties  did  not  make  warranty 
at  law;  Greenwood  v.  Royal  Neighbors,  118  Va.  336,  87  S.  E.  583,  con- 
struing ''good  health"  warranty  under  fraternal  benefit  certificate; 
Port  Blakely  Mill  Co.  v.  Springfield  Fire  etc.  Ins.  Co.,  59  Wash.  517, 
140  Am.  St.  Eep.  863,  28  L.  B.  A.  (N.  S.)  596,  110  Pac.  42,  construing 
warranty  in  fire  policy  as  to  use  of  sprinkler  system,  and  upholding 
policy;  Port  Blakely  Mill  Co.  v.  Springfield  Fire  etc.  Ins.  Co.,  56  Wash. 
684,  28  L.  B.  A.  (N.  S.)  593,  106  Pac.  196,  construing  warranty  in  fire 
policy  as  to  use  of  sprinkler  system,  and  holding  policy  forfeited  for 
breach;  Remington  v.  Fidelity  &  Deposit  Co.,  27  Wash.  441,  67  Pac. 
993,  holding  employer  abiding  by  terms  of  surety  bond  and  in  certifi- 
cate for  renewal  stating  that  employee 's  accounts  are  correct,  statement 
was  but  a  represeytation  where  expert  necessary  to  detect  defalcation; 
Tucker  V.  Colonial  Fire  Ins.  Co.,  58  W.  Va.  36,  51  S.  E.  88,  provision  in 
policy  for  inventory  at  least  once  a  year  gives  assured  one  year  from  date 
of  policy  to  take  inventory  though  policy  runs  one  year  only ;  dissenting 
opinion  in  Atlas  Reduction  Co.  v.  New  Zealand  Ins.  Co.,  138  Fed.  511, 
9  L.  B.  A.  (N.  S.)  438,  71  C.  C.  A.  21,  majority  construing  ''loss  pay- 
able" indorsement  on  insurance  policy;  Burkheiser  v.  Mutual  Accident 
Assn.,  61  Fed.  818,  26  L.  R.  A.  114,  10  C.  C.  A.  94,  and  Mechanics'  Sav. 
Bank  etc.  Co.  v.  Guarantee  Co.  of  North  America,  68  Fed.  463,  both 
following  rule;  Phoenix  Life  Ins.  Co.  v.  Radden,  120  U.  S.  189,  30 
L.  Ed.  646,  7  Sup.  Ct.  502,  statements  as  to  prior  insurance  are  repre^^ 
sentations  herein;  Steel  v.  Phenix  Ins.  Co.,  51  Fed.  723,  2  C.  C.  A.  463, 
and  Sample  v.  London  etc.  Fire  Ins.  Co.,  46  S.  C.  495,  57  Am.  St.  Rep. 
704,  24  S.  E.  335,  both  holding  year  limitation  for  bringing  suit  does 
not  run  from  fire,  but  sixty  days  thereafter,  when  action  accrues;  Small 
v.  Westchester  Fire  Ins.  Co.,  51  Fed.  792,  provision  against  title  or 
possession  becoming  involved  in  litigation,  not  violated  by  creditor's 
suit,  Connecticut  Mut.  Life  Ins.  Co.  v.  McWhirter,  73  Fed.  450,  19 
C.  C.  A.  519,  demand  for  matters  of  personal  history  of  interest  to  the 
company,  only  honest  answer  is  required;  Missouri  etc.  Trust  Co.  v. 
German  Nat.  Bank,  77  Fed.  119,  23  C.  C.  A.  65,  applying  rule  to  bond 
insuring  integrity  of  applicant;  McMaster  v.  New  York  Life  Ins.  Co., 
78  Fed.  35,  applied  to  avoiding  forfeiture  for  nonpayment  of  premium; 
Palatine  Ins.  Co.  v.  Ewing,  92  Fed.  114,  34  C.  C.  A.  236,  applying  rule 
to  permit  for  additional  insurance;  Northwestern  Mut.  Life  Ins.  Co. 
V.  Hazelett,  105  Ind.  215,  66  Am.  Rep.  194,  4  N.  E.  584,  specific  clause 
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allowing  company  to  forfeit  under  certain  conditions,  controls  general 
clause  making  policy  void  therefor;  Rogers  v.  Phenix  Ins.  Co.,  121  Ind. 
677,  23  N.  E.  500,  statement  as  to  age  of  building,  construed  as  no  war- 
ranty; Indiana  Farmers '  Livestock  Ins.  Co.  v.  Rundell,  7  Ind.  App,  430, 
432,  34  N.  E.  589,  590,  applied  in  statements  as  to  value,  service  fee 
and  mares  served  by  stallion;  Supreme  Lodge  v.  Edwards,  15  Ind.  App. 
528,  41  N.  E.  851,  statements  called  warranties  in  application  and 
representations  in  certificates  are  not  warranties;  Hanover  Fire  Ins. 
Co.  V.  Dole,  20  Ind.  App.  337,  50  N.  E.  774,  applied  to  provision  for  tak- 
ing inventory  and  keeping  books;  Garretson  v.  Life  Assn.,  93  Iowa, 
409,  61  N.  W.  954,  applying  most  favorable  construction  of  conflicting 
by-laws;  Goodwin  v.  Provident  Sav.  etc.  v.  Assurance  Assn.,  97  Iowa, 
233,  59  Am.  St.  Rep.  416,  32  L.  R.  A.  476,  66  N.  W.  159,  application 
stating  that  there  shall  be  no  indemnity  for  suicide,  is  controlled  by 
policy  making  it  incontestable  after  two  years ;  Royal  Arcanum  v.  Bra- 
shears,  89  Md.  633,  43  Atl.  869,  burden  is  on  defendant  to  show  falsity; 
Clapp  V.  Massachusetts  Benefit  Assn.,  146  Mass.  531,  16  N.  E.  436,  hold- 
ing only  good  faith  required  and  burden  on  defendant  to  show  want; 
Aufderheide  v.  German  American  Mut.  Life  Assn.,  66  Mo.  App.  287, 
holding  answer  as  to  prior  insurance,  merely  meant  within  his  knowl- 
edge; Aetna  Ins.  Co.  v.  Simmons,  49  Neb.  835,  69  N.  W.  133,  policy 
made  void  for  false. representation  as  to  material  facts,  is  no  warranty ; 
McNamara  v.  Dakota  Fire  etc.  Ins.  Co.,  1  S.  D.  346,  47  N.  W.  289, 
immaterial  variance  in  encumbrance,  or  size  or  value  of  property  does 
not  vitiate;  Royal  Ins.  Co.  v.  Vanderbilt  Ins.  Co.,  102  Tenn.  270,  52 
S.  W.  170,  rule  applied  as  to  matters  covered  by  policy;  Phoenix  Assur. 
Co.  V.  Munger  Improved  Cotton  Mach.  Mfg.  Co.,  92  Tex.  303,  49  S.  W. 
225,  holding  statements  as  to  property,  representations,  though  referred 
to  as  warranties;  Bettman  v.  Harness,  42  W.  Va.  447,  36  L.  R.  A.  573, 
26  S.  E.  276,  applying  rule  in  construction  of  lease;  Guarantee  Co.  of 
North  America*  v.  Mechanics'  Sav.  Bank  etc.  Co.,  80  Fed.  784,  26 
C.  C.  A.  146,  arguendo. 

Distinguished  in  Mutual  Life  Ins.  Co.  v.  Arhelger,  4  Ariz.  277,  278, 
36  Pac.  896,  answers  of  insurance  applicant  that  he  has  not  consulted 
physician  since  childhood,  and  does  not  remember  name,  are  warranties; 
Provident  Sav.  Life  Assur.  Soc.  v.  Llewellyn,  68  Fed.  942,  7  C.  C.  A. 
579,  Brady  v.  United  Life  Ins.  Assn.,  60  Fed.  728,  9  C.  C.  A.  252,  Kelley 
v.  Mutual  Life  Ins.  Co.,  75  Fed.  641,  Providence  Life  Assurance  Soc. 
V.  Rcutlinger,  68  Ark.  533,  25  S.  W.  836,  Continental  Ins.  Co.  v.  Vanlue, 
126  Ind.  415,  10  L.  R.  A.  845,  26  N.  E.  121,  Aloe  v.  Mutual  Reserve 
Fund  Life  Assn.,  147  Mo.  575,  577,  49  S.  W.  566,  657,  Dwight  v.  Geis 
mania  Life  Ins.  Co.,  103  N.  Y.  352,  57  Am.  Rep.  733,  8  N.  E.  658,  and 
Boyle  V.  Northwestern  Mut.  Relief  Assn.,  95  Wis.  318,  70  N.  W.  353, 
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all  holding,  where  warranties  are  clearly  provided  for,  they  are  so  con- 
Btmed;  Weil  v.  New  York  Life  Insurance  Co.,  47  La.  Ann.  1414,  1416, 
1417,  1418,  1421,  1422,  17  South.  866,  867,  868,  869,  860,  discussing  rep- 
resentations and  warranties,  and  holding  this  policy  a  warranty;  John- 
son V.  Maine  etc.  Ins.  Co.,  83  Me.  189,  22  Atl.  109,  untrue  answer  to 
question  stipulated  material  and  true,  vitiates  policy. 

Answers  in  applications  for  insurance  as  warranties.    Note,  59  Am. 
Rep.  821. 

Application  or  insurance  policy  as  governing  in  case  of  variance. 
Note,  11  Ann.  Cas.  708. 

Effect  upon  statement  in  application  for  insurance  of  designation 
thereof  in  contract  as  warranty.    Note,  15  Ann.  Gas.  622. 

Rules  for  construing  insurance  policies.    Note,  14  E.  R.  G.  16,  27. 

Policy  controls  application  when  language  is  conflicting;  and  where 
former  refers  to  question  as  to  existence  of  diseases  as  representations,  only 
good  faith  answers  are  required,  though  latter  calls  them  warranties. 

Approved  in  Brignac  v.  Pacific  Mutual  Life  Ins.  Co.,  112  La.  586,  587, 
66  L.  R.  A.  S22,  36  South.  699,  and  Logan  v.  Provident  etc.  Assur.  Soc, 
57  W.  Va.  388,  393,  50  S.  E.  530,  533,  hoth  following  rule ;  New  York 
Life  Ins.  Co.  v.  Moats,  207  Fed.  488,  125  C.  C.  A.  143,  answers  as  to 
previous  diseases  held  representations  only;  Prudential  Insurance  Co. 
V.  Lear,  31  App.  D.  C.  190,  answers  giving  incorrect  age  held  to  have 
been  made  in  good  faith;  Supreme  Conclave  v.  Wood,  120  Qa.  336,  47 
S.  E.  941,  where  application  covenants  truth  of  statements  to  medical 
examiner,  and  they  are  made  part  of  contract,  policy  cannot  be  avoided 
for  falsity  thereof  unless  they  are  material  and  change  risk;  Minne- 
sota etc.  Ins.  Co.  v.  Sink,  230  111.  276,  82  N.  E.  639,  representations  as 
to  diseases  must  be  allied  to  be  material,  and  known  to  be  false  when 
made,  to  avoid  policy;  Metropolitan  Life  Ins.  Co.  v.  Johnson,  49  Ind. 
App.  242,  243,  94  N.  E.  788,  789,  good  faith  considered,  where  answers 
are  not  warranties;  McDermott  v.  Modem  Woodmen,  97  Mo.  App.  650, 
71  S.  W.  837,  holding  application  falsely  stating  that  applicant  had  not 
consulted  any  doctor  for  seven  years  constitutes  breach  of  warranty 
without  regard  to  ailment;  Aetna  Life  Ins.  Co.  v.  Rehlaender,  68  Neb. 
292,  94  N.  W.  132,  statement  signed  by  assured  at  agent's  request  to 
obtain  revival  of  policy  as  to  health  is  representation  merely;  Gilroy 
V.  Supreme  Court  L  O.  F.,  75  N.  J.  L.  588,  14  L.  R.  A.  (N.  S.)  632,  67 
Atl.  1038,  statement  as  to  cause  of  father's  death  calls  only  for  bona 
fide  belief;  Continental  Casualty  Co.  v.  Owen,  38  Okl.  116,  131  Pac. 
1088,  by  statute  statements  in  application  must  be  shown  to  be  willfully 
false  to  avoid  policy,  Fisher  v.  Crescent  Ins.  Co.,  33  Fed.  552,  stipula- 
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tion  that  representation  of  value  is  true  so  far  as  known  only  invali- 
dates for  fraud  or  gross  negligence;  Meclianies'  Sav.  Bank  etc.  Co.  v. 
Guarantee  Co.  of  North  America,  68  Fed.  466,  answers  made  warran- 
ties '*on  best  knowledge  and  belief,"  must  be  knowingly  false  to  viti- 
ate; Alabama  Gold  Life  Ins.  Co.  v.  Johnston,  80  Ala.  472,  473,  475,  2 
South.  129,  130,  131  (see  59  Am.  Rep.  818,  819,  820,  note);  there  being 
a  doubt  as  'to  whether  warranties  or  representations,  only  good  faith 
is  required;  Northwestern  Mut.  Life  Insurance  Co.  v.  Woods,  54  Kan. 

668,  39  Pac.  190,  similar  case,  holding  provisions  only  construed  as  war- 
ranties where  there  is  no  room  for  other  construction;  Mutual  Life  Ins. 
Co.  V.  Blodgett,  8  Tex.  Civ,  App.  50,  27  S.  W.  288,  company  estopped 
to  assert  falsity  of  answer  as  to  illness,  when  advised  not  to  give  it  by 
physician;  Hoffman  v.  Supreme  Council  American  Legion  of  Honor,  35 
Fed.  253,  ai^uendo. 

Distinguished  in  Blenke  v.  Citizens'  Life  Ins.  Co.,  145  Ky.  342,  140 
S.  W.  565,  good  faith  in  incorrect  answers  will  not  prevent  forfeiture 
unless  as  to  matters  concerning  which  they  could  ordinarily  only  relate 
to  information  and  belief;  Eminent  Household  etc.  v.  Prater,  24  Okl. 
219,  220,  20  Ann.  Gas.  287,  28  L.  R.  A.  (N.  S.)  917,  103  Pac.  558,  560, 
561,  false  statement  as  to  disease  held  to  be  warranty  and  to  avoid 
policy. 

Effect  on  life  insurance  policy  of  incorrect  opinion  answer  made  in 
good  faith,  in  medical  examination.    Note,  8  Ann.  Oaa.  1156. 

Innocent  misrepresentations  as  to  health  of  insured  having  undis- 
covered disease.    Note,  53  L.  R.  A.  198. 

Statements   as   representations,  though   expressly  denominated  as 
warranties.    Note,  11  L.  R.  A.  (N.  S.)  985. 

Only  good  faith  answers  as  to  existence  of  disease  being  required  in 
application  for  life  insurance,  the  question  Is  for  the  Jury  whether  they  have 
been  given. 

Approved  in  Home  Life  Ins.  Co.  v.  Fisher,  188  U.  S.  728,  47  L.  Ed. 

669,  23  Sup.  Ct.  381,  holding  demurrer  sustained  to  breach  of  insurance 
warranty  not  prejudicial  though  erroneous,  jury  finding  for  plaintiff, 
instruction  being  otherwise  if  insured's  answers  were  untrue;  Peterson 
v.  Des  Moines  Life  Assn.,  115  Iowa,  673,  87  N.  W.  399,  holding  appli- 
cant stating  she  had  never  spit  blood  means  such  as  reasonable  per- 
sons might  suppose  ill  health  affecting  her  desirability  as  a  risk;  Sura- 
vitz  V.  Prudential  Ins.  Co.,  244  Pa.  589,  E.  R.  A.  1915A,  373,  91  AtL 
497,  applying  rule  where  disease  was  latent ;  Hoffman  v.  Supreme  Coun- 
cil American  Legion  of  Honor,  35  Fed.  259,  applying  rule  leaving  ques- 
tion to  jury  on  conflicting  evidence;  Mutual  Life  Insurance  Co.  v.  Baker, 
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10  Tex.  Civ.  App.  525^  31  8.  W.  1076,  meaning  of  application  being 
doubtful,  whether  it  has  been  truthfully  answered  is  for  jury. 

Invalidity  of  life  insurance  x)olicy  owing  to  existence  of  disease 
affeeting  the  applicant.    Note,  8  Am.  St.  Rep.  636. 

111  V.  8.  347-350,  28  L.  Ed.  461,  4  Sup.  Ot  435,  UNITED  STATES  ▼. 
OABPENTEB. 

Lands  having  been  withdrawn  ftom  entiTf  under  Indian  treaty,  pending 
determination  what  portion  thereof  will  be  reserved,  entry  and  patent  are 
invalid. 

Approved  in  Winters  v.  United  States,  143  Fed.  748,  74  C.  C.  A.  666, 
grantees  of  lands  outside  of  Ft.  Belknap  Indian  reservation  did  not 
acquire  exclusive  rights  to  waters  of  Milk  River  for  irrigation  under 
desert  land  act  as  against  Indians;  King  v.  McAndrews,  111  Fed.  873, 
874,  50  C.  C.  A.  29,  holding  the  remedy  for  mistakes  of  law  or  fact  in 
issue  of  land  patent  within  jurisdiction  of  department  is  a  direct  pro- 
ceeding by  bill  in  equity;  King  v.  McAndrews,  104  Fed.  432,  holding 
patent  issued  under  homestead  law,  showing  on  face  that  land  therein 
had  been  appropriated,  is  void  and  not  admissible  in  evidence  to  estab- 
lish title;  Spalding  v.  Chandler,  160  U.  S.  404,  405,  40  L.  Ed.  478,  16 
Sup.  Ct.  364,  365,  Sault  Ste.  Marie  reservation  not  subject  to  pre- 
emption when  Indian  title  extinguished;  Kendall  v.  San  Juan  etc.  Min. 
Co.,  9  Colo.  358,  12  Pac.  202,  wrongful  location  on  reservation  before 
opening  is  not  available  against  one  made  thereafter;  Daggett  v.  Bone- 
witz,  107  Ind.  278,  7  N.  E.  901,  patent  to  land  previously  disposed  of 
is  ineffective;  Ferry  v.  Street,  4  Utah,  636,  11  Pac.  576,  land  being 
reserved,  patent  by  ofi&cers  is  void. 

Ill  V.  S.  350^56,  28  Ii.  Ed.  452,  4  Sup.  Ot  428,  OHAMBEBS  ▼.  HABBINCK 
TON. 

Contest  of  mining  claims,  -under  Bev.  Stats.,  §§  2325,  2326,  must  be  in 
court  of  general  Jurisdiction,  and  may  be  brought  in  Federal  court  or 
brought  to  Supreme  Court  on  error,  if  amount  is  sufficient. 

Approved  in  Nome-Sinook  Co.  v.  Simpson,  1  Alaska,  584,  adverse  suit 
by  applicant  for  mining  patent  is  maintainable  in  District  Court  of 
Alaska;  Nome-Sinook  Co.  v.  Simpson,  1  Alaska,  583,  municipal  corpo- 
ration, though  not  adverse  claimant  in  land  office  proceedings,  may  in- 
tervene in  suit  against  adverse  claimant  by  applicant  for  patent  and 
protect  its  property  within  location  by  showing  neither  complied  with 
law;  Blackburn  v.  Portland  Gold  Min.  Co.,  175  U.  S.  581,  44  L.  Ed.  281, 
20  Sup.  Ct.  222,  ruling  of  State  court  not  reviewable  by  virtue  of  this 
statute;  Burke  v.  Bunker  Hill  etc.  Concentrating  Co.,  46  Fed.  647,  such 
XII— 35 
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suit  may  be  brought  in  Federal  court,  irrespective  of  character  of  litiga- 
tion; Shoshone  Min.  Co.  v.  Rutter,  87  Fed.  802,  31  C.  C.  A.  223  (see 
dissenting  opinion  in  87  Fed.  810),  Federal  courts  have  jurisdiction, 
irrespective  of  citizenship;  Yellow  Aster  Min.  etc.  Co.  v.  Winchell,  95 
Fed.  214,  jurisdictional  amount  of  Circuit  Court  must  be  shown  in- 
volved; Anthony  v.  Jillson,  83  Cal.  301,  23  Pac.  421,  in  claiming  loca- 
tion, there  must  be  averment  that  required  amount  of  work  was  done; 
Quigley  v.  Gillett,  101  Cal.  471,  35  Pac.  1043,  holding  State  court  must 
follow  Federal  rulings  in  this  matter;  Burke  v.  McDonald,  2  Idaho,  326, 
13  Pac.  361,  allowing  suit  in  District  Court  of  territory,  with  jury; 
Mars  V.  Oro  Fino  Min.  Co.,- 7  S.  D.  618,  65  N.  W.  23,  proceedings  are 
instituted  as  required  by  court  where  brought;  California  Oil  etc.  Co. 
V.  Miller,  96  Fed.  18,  arguendo. 

Proceedings-  against  unknown  owners..   Note,  87  Am.  St.  Eep.  412. 

Early  legislation  of  Congress  recognized  local  regulations. 
Approved  in  Donnelly  v.  United  States,  228  U.  S.  266,  Ann.  Oas. 
1913E,  710,  57  L.  Ed.  830,  33  Sup.  Ct.  449,  referring  to  principal  case 
for  history  of  mining  legislation;  Glacier  Min.  Co.  v.  Willis,  127  U.  S. 
482,  32  L.  Ed.  175,  8  Sup.  Ct.  1217,  Land  Department  and  court  follow 
local  rules,  when  location  is  prior  to  mineral  law. 

Under  Bey.  Stats.,  §  2324,  required  work  of  co-owners  of  several  claims 
may  be  done  on  one  claim,  if  it  aggregates  that  required  on  all,  claims  being 
contiguous  and  benefited  by  the  work. 

Approved  in  Duncan  v.  Eagle  Rock  Gold  Min.  etc.  Co.,  48  Colo.  585, 
139  Am.  St  Rep.  288,  111  Pac.  594,  and  Anvil  Hydraulic  &  Drainage 
Co.  V.  Code,  182  Fed.  206,  105  C.  C.  A.  45,  both  following  rule;  Don- 
nelly V.  United  States,  228  U.  S.  267,  Ann.  Caa.  1913E,  710,  57  L.  Ed. 
830,  33  Sup.  Ct.  449,  mining  claim  may  be  abandoned  for  failure  to  do 
required  development  work;  Morgan  v.  Myers,  159  Cal.  190,  113  Pac. 
154,  holding  where  claims  are  not  contiguous,  work  done  on  one  is  not 
for  benefit  of  other;  Big  Three  Min.  etc.  Co.  v.  Hamilton,  157  Cal.  135, 
187  Am.  St.  Rep.  118,  107  Pac.  304,  whether  work  was  for  benefit  of 
all  claims  of  group  held  question  for  jury;  Penn  v.  Oldhanber,  24  Mont. 
290,  61  Pac.  650,  holding  miners'  custom  of  twenty  days'  labor  equal 
to  one  hundred  dollars'  worth  of  work  is  void,  conflicting  with  Rev. 
Stats,  U.  S.,  §  2324,  the  value  being  the  test ;  Nevada  Exploration  & 
Min.  Co.  V.  Spriggs,  41  Utah,  179, 124  Pac.  772,  work  done  outside  claims 
held  proper  assessment  work  for  benefit  of  group  of  claims;  Eberle  v. 
Carmichael,  8  N.  M.  174,  42  Pac.  97,  and  Book  v.  Justice  Min.  Co.,  58 
Fed.  117,  mining  tunnel  credited  to  two  claims,  owned  by  same  person; 
Gird  V.  California  Oil  Co.,  60  Fed.  541,  542,  and  Wise  v.  Nixon,  76  Fed. 
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t,  snit  to  qniet  title  to  mining  claim  because  proper  work  not  done  does 
not  involve  §  2324,  so  as  to  give  Federal  jurisdiction ;  Royston  v.  Miller, 
76  Fed.  52,  disallowing  work  done  on  claims  not  contiguous;  Justice 
Min.  Co.  V.  Barclay,  82  Fed.  560,  must  be  clearly  shown  was  intended 
for  conti^ous  claims;  Taylor  v.  Parentecaux,  23  Colo.  373,  48  Pac.  507, 
work  done  to  develop  mine,  though  not  within  boundaries,  is  sufficient; 
Bishop  V.  Baisley,  28  Or.  134,  41  Pac.  941,  exploration  work  on  claim 
not  developing  it,  is  not  part  of  required  work;  Hayes  v.  Lavagnino, 
17  Utah,  197,  53  Pac.  1033,  arguendo. 

Distinguished  in  Hain  v.  Mattes,  34  Colo.  352,  353,  83  Pac.  129,  130, 
work  done  in  tunnel  may  be  applied  as  work  on  mining  location  though 
person  working  does  not  own  continuous  strip  from  portal  to  location. 

Sufficiency  of  discovery  of  mineral  to  support  location  of  claim. 
Note,  15  Ann.  Oas.  629. 

Miscellaneous.  Cited  in  Ambergris  Min.  Co.  v.  Day,  12  Idaho,  115, 
85  Pac.  112,  to  point  that  evidence  of  indications  followed  in  same 
district  in  seeking  lode  is  admissible  on  question  as  to  whether  valid 
discovery  has  been  made  by  one  seeking  to  locate  lode  on  similar  indica- 
tions on  adjacent  land;  Eilers  v.  Boatman,  111  U.  S.  356  (see  28  L.  Ed. 
455,  4  Sup.  Ct.  432) ;  Montana  Cent.  Ry.  Co.  v.  Migeon,  68  Fed.  814^ 
without  particular  application. 

Ill  n.  S.  356-357,  28  L.  Ed.  454,  4  Sup.  Ot  432,  EILEBS  ▼.  BOATMAN. 

Whether  notice  of  location  is  sufllcient  is  a  finding  of  fact,  though  des- 
ignated as  conclusion  of  law,  and  will  be  so  treated  on  appeal. 

Approved  in  Mcintosh  v.  Price,  121  Fed.  718,  58  C.  C.  A.  136,  hold- 
ing locator  of  placer  claim  sufficiently  complies  with  law  regarding  mark- 
ings if  he  refers  to  some  comer  of  prior  claim,  and  places  at  each  comer 
substantial  stake ;  McFarland  v.  Alaska  Perseverance  Min.  Co.,  3  Alaska, 
340,  refusing  to  enjoin  diversion  of  water  from  placer  mine  of  nominal 
value,  when  sought  for  working  of  valid  claims;  Price  v.  Mcintosh,  1 
Alaska,  301,  where  junior  locator  attempts  to  relocate  excess  in  area 
in  placer  claim,  he  must  locate  some  portion  of  excess  not  actually  occu- 
pied by  senior  locator;  Bismark  Mountain  Gold  M.  Co.  v.  North  Sun- 
beam Gold  Co.,  14  Idaho,  524,  95  Pac.  17,  holding  location  notice  suffi- 
cient; Burke  v.  McDonald,  3  Idaho,  305,  29  Pac.  101,  holding  ''valid 
mining  location  being  where  prospector  is  willing  to  spend  time  and 
money,"  misleading  in  charge  to  jury  if  "willing"  is  changed  to  "jus- 
tified"; Telluride  Power  etc.  Co.  v.  Rio  Grande  etc.  Ry.  Co.,  175  U.  S. 
646,  44  L.  Ed.  305,  20  Sup.  Ct.  245,  who  has  prior  possession,  under 
§  2339,  Rev.  Stats.,  is  a  question  of  fact;  Burke  v.  McDonald,  2  Idaho, 
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1029;  29  Pac.  101,  question  is  merely  whether  claimant  is  willing  to 
spend  time  thereon,  not  if  he  was  justified;  Redden  v.  Harlan,  2  Alaska, 
407,  and  Bulette  v.  Dodge,  2  Alaska,  431,  both  arguendo. 

Location  of  mining  claim.    Note,  7  K  R.  A.  (N.  S.)  885. 

On  appeal  from  Supreme  Court  of  territories,  findings  of  fact  must  be 
accepted  as  correct. 

Approved  in  Zeckendorf  v.  Steinfeld,  15  Ariz.  338,  138  Pac.  1045; 
Idaho  etc.  Land  Co.  v.  Bradbury,  132  U.  S.  515,  33  L.  Ed.  437,  10  Sup. 
Ct.  179,  San  Pedro  &  Canon  Del  Agua  Co.  v.  United  States,  146  U.  S. 
131,  36  L.  Ed.  914,  13  Sup.  Ct.  97,  Bear  Lake  Irr.  Co.  v.  Garland,  164 
U.  S.  18,  41  L.  Ed.  334,  17  Sup.  Ct.  12,  Harrison  v.  Perea,  168  U.  S. 
323,  42  L.  Ed.  482,  18  Sup.  Ct.  133,  and  NaegUn  v.  De  Cordoba,  171  U.  S. 
640,  43  L.  Ed.  315,  19  Sup.  Ct.  36,  all  following  rule. 

Distinguished  in  De  La  Rama  v.  De  La  Rama,  201  U.  S.  309,  60  L.  Ed. 
767,  26  Sup.  Ct.  486,  reviewing  sufficiency  of  evidence  in  divorce  on 
appeal  from  Philippine  Supreme  Court  taken  under  Act  of  July  1, 1902, 
§10. 

Miscellaneous.  Cited  in  Biglow  v.  Conradt,  3  Alaska,  140,  to  point 
that  placer  claim  cannot  be  extended  to  cover  additional  ground  which 
is  in  actual  possession  of  another  locator. 

Ill  TT.  S.  368-361,  28  !■.  Ed.  455,  4  Sup.  Ot.  472,  HOUSTON  ETC.  BT.  CO. 
V.  SUIBI^T. 

Under  act  of  1875,  diversity  of  citizenship  must  exist,  not  only  at  time 
suit  is  begun,  but  also  when  petition  for  removal  is  filed. 

Approved  in  Green  v.  Heaston,  Recr.,  154  Ind.  130,  56  N.  E.  88,  hold- 
ing petition  for  removal  not  showing  diverse  "citizenship"  at  com- 
mencement of  action  and  of  removal  application  is  insufficient  by  show- 
ing "residence,"  unless  pleadings  show;  Stevens  v.  Nichols,  130  U.  S. 
232,  32  L.  Ed.  915,  9  Sup.  Ct.  518,  must  appear  affirmatively  in  record; 
Ma6Naughton  v.  Southern  Pac.  etc.  R.  R.  Co.,  10  Sawy.  113,  refusing 
amendment  to  show  diversity  at  beginning  of  suit;  Endey  v.  Commer- 
cial Fire  Ins.  Co.,  11  Sawy.  138,  24  Fed.  657,  and  La  Montague  v.  J.  W. 
Harvey  Lumber  Co.,  44  Fed.  647,  where  petition  is  for  less  than  two 
thousand  dollars,  though  counterclaim  for  more,  not  removable;  Bum- 
ham  V.  First  Nat.  Bank,  53  Fed.  166,  3  C.  C.  A.  486,  nonresident  sub- 
stituted for  sheriff  as  defendant,  may  not  remove;  Craswell  v.  Belan- 
ger,  56  Fed.  530,  6  C.  C.  A.  1,  statement  in  petition  that  citizenship  is 
diverse,  is  not  sufficient;  Foster  v.  Paragould  etc.  R.  Co.,  74  Fed.  273, 
applying  rule  to  act  of  1887. 
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Cause  havfiig  been  once  tried  and  then  tnutees  gnbatitated,  they  caup 
not  then  remoye,  as  snbstltated  parttes  are  snbject  to  dlaabilitlee  of  prede- 
cessors. 

Approved  in  Nash  v.  McNamara^  146  Fed.  643,  parties  brought  in 
by  cross-complaint  alleging  they  claim  interest,  who  file  complaint  alleg- 
ing succession  to  rights  of  plaintiff,  cannot  remove  as  defendants;  Kid- 
der V.  Northwestern  Mutual  Life  Ins.  Co.,  117  Fed.  999,  holding  original 
defendant  having  lost  right  of  removal  to  Federal  court,  petitioner  can- 
not intervene  for  that  purpose  by  connecting  themselves  after  the  loss; 
Speckert  v.  German  Nat.  Bank,  98  Fed.  154,  38  C.  C.  A.  682,  holding 
national  bank  receiver  is  proper  but  not  necessary  party  in  action 
against  bank,  hence  his  connection  therein  permits  no  removal,  statute 
requiring  necessary  party;  Goodnow  v.  Dolliver,  26  Fed.  470,  adminis- 
trator substituted  on  remand  by  Supreme  Court,  cannot  remove;  Rich- 
mond etc.  R.  Co.  V.  Findley,  32  Fedr  642,  lessee,  x>ending  action,  has 
only  such  right  of  removal  as  lessor  had;  Jarboe  v.  Templer,  38  Fed. 
217,  jurisdiction  not  affected  by  change  of  citizenship  by  substituted 
party;  Bumham  v.  First  Nat.  Bank,  63  Fed.  167,  3  C.  C.  A.  486,  suit 
against  sheriff  not  removable,  plaintiffs  in  attachment  being  substituted, 
cannot  remove;  Olds  Wagon  Works  v.  Benedict,  67  Fed.  4,  14  C.  G.  A. 
•  285,  intervener  can  confer  no  jurisdiction  not  given  by  original  defend- 
ant ;  Wichita  Nat.  Bank  v.  Smith,  72  Fed.  570,  19  C.  C.  A.  42,  receiver 
of  bank  has  no  greater  right  than  bank;  Farmers  etc.  Nat.  Bank  v. 
Schuster,  86  Fed.  165,  29  C.  C.  A.  649,  after  mistrial,  intervener  may 
not  remove. 

Intervention.    Note,  123  Am.  St  Rep.  294. 

•' 

111  U.  8.  361-362,  28  !■.  Ed.  456,  4  Sup.  Ot  474,  EAKTA  0B17Z  00.  SI7PE&- 
VISOBS  ▼.  SANTA  OBUZ  B.  B.  00. 

Not  cited. 

Ill  V.   S.  363-873,  28  !■.  Bd.   457,  4  Sup.  Ot  449,  BLAIB  ▼.  OUMINa 
OOTTNTT. 

Under  acta  of  1870  and  1873,  of  Nebraska,  suit  is  properly  brought 
against  county  for  public  improvement  bonds,  though  precinct  is  promisor. 

Approved  in  Clapp  v.  Otoe  County,  104  Fed.  479,  45  C.  C.  A.  579, 
holding  Nebraska  county  commissioners  issuing  bonds  upon  favorable 
vote  of  precinct  electors  under  Comp.  Stat.  Neb.  1899,  are  bonds  of 
county  whose  board  issued  them;  Nemaha  Co.  v.  Frank,  120  U.  S.  46, 
80  L.  Ed.  586,  7  Sup.  Ct.  398,  allowing  suit  against  county;  Ayles worth 
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T.  Gratiot  Co.,  43  Fed.  353,  allowing  suit  against  county  to  collect  cost 
of  drain,  though  county  not  itself  liable;  Neale  v.  County  Court,  43 
W.  Va.  100,  27  S.  E.  374,  compelling  County  Court  to  levy  tax  for  debt 
of  district;  Kimball  v.  Board  of  Commrs.,  21  Fed.  148,  arguendo. 

County  bonds,  to  be  Issued  by  commissioners,  are  snfllcient  if  bearing 
county  seal  and  signed  by  chairman  and  derk  for  board. 

Approved  in  Board  of  Commrs.  of  Kearny  County  v.  Vandriss,  115 
Fed.  870,  53  C.  C.  A.  192,  holding  act  authorizing  township  board  to 
issue  bonds,  validity  does  not  depend  upon  every  member  signing  if 
sealed  by  clerk  and  signed  by  trustee;  Potter  v.  Lainhart,  44  Fla.  659, 
33  South.  255,  upholding  county  bonds  signed  by  chairman  of  county 
commissioners,  attested  by  clerk  and  countersigned  by  county  treasurer, 
and  reciting  they  are  county  bonds;  Catron  v.  La  Fayette  Co.,  106  Mo. 
670,  17  S.  W.  579,  applying  rule  to  County  Court;  dissenting  opinion 
in  Wright  v.  East  Riverside  Irr.  Dist.,  138  Fed.  326,  70  C.  C.  A.  603, 
majority  holding  where  coupons  on  bonds  issued  under  Cal.  Stats.  1887, 
p.  35,  §  35,  were  signed  by  predecessor  of  secretary  in  office  when  de- 
livered, they  were  void. 

Under  Nebraska  acta  of  1870  and  1873,  aid  to  company  for  improving 
river  for  propelling  public  grist-mill,  is  an  internal  improvement. 

Approved  in  The  George  W.  Elder,  159  Fed.  1008,  city  of  Portland 
has  x)ower  under  Oregon  statutes  to  construct  and  maintain  drydock; 
Dodge  V.  Mission  Tp.,  107  Fed.  831,  64  L.  R.  A.  242,  46  C.  C.  A.  661, 
holding  statute  permitting  issue  of  bond  for  public  improvements,  mills 
and  factories  to  manufacture  sorghum  cane  into  sugar  ^eing  private 
are  outside  the  statute;  Great  Western  Nat.  Gas  &  Oil  Co.  v.  Hawkins, 
30  Ind.  App.  571,  66  N.  E.  769,  holding  natural  gas  company  cannot 
exercise  right  of  eminent  domain  by  alleging  that  realty  is  necessary  for 
its  pipe-line,  public  use  must  exist;  Head  v.  Amoskeag  Mfg.  Co.,  113 
U.  S.  19,  28  L.  Ed.  893,  5  Sup.  Ct.  444,  authorization  of  mill-dam  and 
payment  for  flooding,  is  not  void;  Cole  v.  La  Grange,  113  U.  S.  7,  28 
L.  Ed.  898,  5  Sup.  Ct.  419,  Missouri  may  not  authorize  city  to  aid  pri- 
vate manufacturing  corporation  by  bonds ;  In  re  Internal  Improvements, 
18  Colo.  319,  32  Pac.  612,  defining  public  improvements;  State  v.  Ed- 
wards, 86  Me.  106,  41  Am.  St.  Rep.  530,  25  L.  R.  A.  506,  29  Atl.  948, 
toll  may  be  fixed  by  State  for  public  grist-mill;  Rippe  v.  Becker,  56 
Minn.  115,  22  L.  R.  A,  862,  57  N,  W.  335,  grain  elevator  is  work  of 
internal  improvement. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  668,  678. 

Public  purposes  for  which  money  may  be  appropriated  or  raised  by 
taxation.    Note,  14  L.  R.  A.  479. 
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111  TT.  S.  873^878,  28  L.  Ed.  461,  4  Sop.  Ot  519,  8TEWABT  Y.  HOYT. 

Not  cited. 

111  V.  8.  379-889,  28  L.  Ed.  462,  4  Sup.  Ct.  610,  MANSFIELD  ETC.  BT.  CO. 
▼.  SWAN. 

Wbere  from  allegation  of  petition  of  removal,  one  of  plaintiffs  may  be 
a  citizen  of  a  teriitOTy,  requisite  citizensliip  does  not  exist. 

Approved  in  Watson  v.  Bonfils,  116  Fed.  160,  63  C.  C.  A.  636,  hold- 
ing national  court  has  no  jurisdiction  of  suit  involving  controversy  be- 
tween citizen  of  State  and  citizen  of  territory,  and  same  cannot  be 
remedied;  Kansas  City  etc.  Ry.  Co.  v.  McGinty,  76  Ark.  362,  88  S.  W. 
1003,  action  for  death  by  wrongful  act  of  citizen  of  Indian  Territory 
against  citizen  of  State  is  not  removable;  Snead  v.  Sellers,  66  Fed.  372, 
13  C.  C.  A.  618,  citizen  of  territory  cannot  sue  citizen  of  State  in  Federal 
court. 

Diversity  of  citizenship  must  exist  n^en  suit  is  begun,  as  well  as^at 
time  of  removaL 

Approved  in  German  Sav.  etc.  Soc.  v.  Dormitzer,  116  Fed.  472,  63 
C.  C.  A.  639,  holding  since  complaint  in  State  court  and  petition  for 
removal  did  not  show  citizenship,  jurisdiction  of  Federal  court  fails, 
presumption  being  against  necessary  citizenship;  Whitworth  v.  Illinois 
Cent.  R.  R.  Co.,  107  Fed.  560,  holding  filing  petition  and  bond  therefor 
in  State  court,  removal  was  complete,  and  State  court  should  have  pro- 
ceeded no  further  in  the  cause;  Green  v.  Heaston,  Recr.,  154  Ind.  129, 
56  N.  E.  88,  holding  when  right  to  remove  is  claimed  ujwn  diverse  citi- 
zenship, the  citizenship  of  each  party  must  be  alleged  not  their  resi- 
dence; Thompson  v.  Southern  Ry.  Co.,  130  N.  C.  142,  41  S.  E.  10,  hold- 
ing foreign  corporation  becoming  domestic  under  act  of  Congress  of  Feb- 
ruary 10, 1899,  cannot  remove  without  specifically  alleging  nonresidence ; 
Stevens  v.  Nichols,  130  U.  S.  232,  32  L.  Ed.  915,  9  Sup.  Ct.  519,  peti- 
tion for  removal  alleging  'diversity  of  citizenship  in  present  tense,  is 
defective;  Seddon  v.  Virginia  etc.  Iron  Co.,  36  Fed.  8,  1  L.  B.  A.  109, 
record  failing  to  show  diversity  at  commencement,  suit  remanded;  La 
Montague  v.  T.  W.  Harvey  Lumber  Co.,  44  Fed.  647,  complaint  for  less 
than  two  thousand  dollars,  counterclaim  for  greater  amount  does  not 
allow  removal;  Wetherby  v.  Stinson,  62  Fed.  176,  10  C.  C.  A.  243,  par- 
ties at  beginning  of  suit, being  of  same  State,  no  jurisdiction;  Herndon 
V.  Aetna  Fire  Insurance  Co.,  107  N.  C.  193,  10  L.  R.  A.  64,  12  S.  E.  241, 
diversity  only  shown  at  time  of  petition,  is  not  removable;  Blackwell 
V.  Lynchburg  etc.  R.  R.  Co.,  107  N.  C.  219,  12  S.  E.  133,  allegation  that 
parties  are  '^residents"  of  different  States,  at  beginning,  is  insufficient. 
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Circuit  Gonrt  has  no  jnriBdlction,  nnlefls  necesBary  cltlzeiulilp  appean 
on  pleadings  or  elsewhere  in  record,  even  with  consent  of  parties. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Mottley,  211  U.  S.  152,  53 
L.  Ed.  127,  29  Sup.  Ct.  42,  Circuit  Court  does  not  have  jurisdiction,  in 
absence  of  diverse  citizenship,  of  suit  against  railroad  to  enforce  eon- 
tract  for  annual  pass  where  bill  states  refusal  based  on  Hepburn  Act; 
United  States  Envelope  Co.  v.  Transo  Paper  Co.,  229  Fed.  579,  dis- 
missing infringement  suit  for  want  of  jurisdiction;  Cerri  v.  Akron- 
People's  Telephone  Co.,  219  Fed.  288,  dismissing  suit  where  diversity 
of  citizenship  was  procured  by  appointing  alien  as  administrator  to 
give  Federal  court  jurisdiction;  Chicago  etc.  Ry.  Co.  v.  Stephens,  218 
Fed.  538,  134  C.  C.  A.  263,  allegation  in  bill  that  railroad  company  is 
''citizen"  of  another  State  does  not  show  diversity  of  citizenship; 
Shade  v.  Northern  Pac.  Ry.  Co.,  206  Fed.  355,  dismissing  case  where 
diversity  of  citizenship  did  not  appear  of  record;  R.  J.  Darnell  v.  Illi- 
nois Cent.  R.  Co.,  190  Fed.  659,  holding  court  was  without  jurisdiction 
of  cause  removed  to  it;  Atchison  T.  &  S.  F.  Ry.  Co.  v.  Phillips,  176 
Fed.  665,  100  C.  C.  A.  215,  record  held  to  show  jurisdiction  as  to  par- 
ties where  citizens  of  same  State  as  plaintiff  joined  as  defendants  were 
formal  parties  only;  Brown  v.  Beacom,  174  Fed.  815,  98  C.  C.  A.  520, 
directing  dismissal  for  want  of  jurisdiction,  when  suit  was  on  chose  in 
action  which  could  not  have  been  maintained  by  assignor;  Puget  Sound 
Nav.  Co.  V.  Lavendar,  156  Fed.  362,  84  C.  C.  A.  259,  Willard  v.  Chicago 

B.  &  Q.  R.  Co.,  165  Fed.  183,  91  C.  C.  A.  215,  and  Newcomb  v.  Burbank, 
181  Fed.  335,  336,  104  C.  C.  A,  164,  all  reversing  for  failure  of  record 
to  show  jurisdiction;  Yeandle  v.  Pennsylvania  R.  Co.,  169  Fed.  941,  95 

C.  C.  A.  282,  reversing  where  record  did  not  show  cause  within  juris- 
diction of  trial  court;  A.  B.  Andrews  Co.  v.  Puncture  Proof  Footwear 
Co.,  168  Fed.  765,  holding  diversity  of  citizenship  did  not  exist  to  give 
jurisdiction  where  real-  interests  were  owned  by  citizens  of  State ;  J.  J. 
McCaskill  Co.  v.  Dickson,  159  Fed.  705,  86  C.  C.  A.  572,  affirming  judg- 
ment of  dismissal  for  want  of  jurisdiction  o{» trial  court;  Oage  v.  River- 
side Trust  Co.,  156  Fed.  1009,  dismissing  equity  suit  when  realignment 
of  parties  disclosed  no  diversity  of  citizenship;  Southern  R.  Co.  v. 
Thomason,  146  Fed.  974,  77.  C.  C.  A.  170,  controversy  partly  between 
citizens  of  same  State  is  not  removable  for  local  prejudice;  Interna- 
tional etc.  R.  Co.  V.  Hoyle,  149  Fed.  182,  79  C.  C.  A.  128,  where  action 
against  two  joint  defendants  is  removed,  it  may  be  remanded  at 
instance  of  any  party  where  it  is  not  removable  for  want  of  separable 
controversy;  Utah-Nevada  Co.  v.  De  Lamar,  133  Fed.  121,  66  C.  C.  A. 
179,  assignee  of  oral  contract  cannot  sue  in  Federal  court  to  recover 
money  due  thereon  where  assignor  could  not  sue  therein;  In  re  Plotke, 
104  Fed.  967,  44  C.  C.  A.  282,  holding  bankruptcy  court  has  jurisdio- 
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tion  if  essential  facts  appear  affirmatively  and  distinctly,  but  allega- 
tions lacking  these  qualities,  jurisdiction  not  presumed ;  Wahl  v.  Franz, 
100  Fed.  682,  40  C.  C.  A.  638,  holding  within  Judiciary  Act  1888,  pro- 
bate of  will  not  "suit  of  civil  nature  at  common  law  or  equity,"  and 
therefore  not  removable  from  Arkansas  court;  Stansbury  v.  Inglehart, 
9  Mackey  (D.  C.)  157,  holding  Court  of  Equity  acquired  no  jurisdic- 
tion by  consent  to  partition  property  between  life  tenant  and  remainder- 
man; Litz  V.  Rowe,  117  Va.  759,  L.  R.  A.  19i6B,  799,  equity  will  dis- 
miss sua  sponte,  suit  which  belongs  exclusively  to  court  of  law;  Freer 
V.  Davis,  52  W.  Va.  12,  94  Am.  St.  Rep.  905,  43  S.  E.  168,  holding  final 
decree  against  plaintiff's  bill  does  not  estop  his  asserting,  upon  appeal, 
that  court  below  had  no  jurisdiction  in  the  matter;  Ayers  v.  Watson, 
113  U.  S.  598,  28  L.  Ed.  1095,  5  Sup.  Ct.  642,  error  may  be  assigned  by 
party  at  whose  instance  committed;  Continental  Ins.  Co.  v.  Rhoads,  119 
U.  S.  239,  30  L.  Ed.  380,  7  Sup.  Ct.  193,  cannot  be  amended  in  this 
court  to  show  jurisdiction ;  Stevens  v.  Nichols,  130  U.  S.  231,  32  L.  Ed. 
915,  9  Sup.  Ct.  518,  petition  for  removal  alleging  diversity  in  present 
tense,  is  defective;  Mexican  Nat.  R.  R.  Co.  v.  Davidson,  157  U.  S.  208, 
89  L.  Ed.  676,  15  Sup.  Ct.  565,  jurisdiction  cannot  be  waived;  Vanner- 
son  V.  Leverett,  31  Fed.  377,  want  of  jurisdiction  can  be  raised  at  any 
time;  The  Hungaria,  41  Fed.  112,  ship  out  of  territorial  limits,  no  juris- 
diction for  libel  in  rem  by  consent  of  master;  Simon  v.  House,  46  Fed. 
318,  319,  plea  to  jurisdiction,  showing  less  than  jurisdictional  amount, 
case  dismissed;  United  States  v.  Southern  Pac.  R.  Co.,  49  Fed.  300, 
presumption  is  against  jurisdiction;  St.  Louis  etc.  Ry.  Co.  v.  Newcom, 
56  Fed.  953,  6  C.  C.  A.  172,  diversity  must  clearly  appear,  not  argu- 
mentatively;  Cilley  v.  Patten,  62  Fed.  500,  dismissing  bill  for  want  of 
jurisdiction,  after  placing  parties  according  to  actual  interest;  Olds 
Wagon  Works  v.  Benedict,  67  Fed.  5,  14  C.  C.  A.  285,  no  removal  by 
stipulation;  Hunt  v.  Howes,  74  Fed.  657,  1008,  21  C.  C.  A.  356,  ques- 
tion may  be  raised  after  trial;  Alabama  etc.  R.  Co.  v.  Carroll,  84  Fed. 
780,  28  C.  C.  A.  207,  evidence^  showing  fictitious  change  of  domicile, 
court  may  dismiss;  Indiana  v.  Lake  Erie  etc.  Ry.  Co.,  85  Fed.  2,  motion 
to  remand  may  be  made  after  hearing  on  demurrer;  Egerton  v.  Starin, 
91  Fed.  933,  sufficient,  if  appearing  in  petition  to  remand,  and  testi- 
mony thereon;  Baird  v.  Railroad,  113  N.  C.  608,  18  S.  E.  699,  where 
I)etition  shows  Circuit  Court  has  no  jurisdiction  it  should  be  ignored; 
De  Leon  v.  Leitch,  65  Fed.  1004,  and  Funck  v.  Smith,  46  N.  J.  L.  487, 
both  arguendo. 

Distinguished  in  Martin  y.  Baltimore  etc.  R.  R.  Co.,  151  U.  S.  689, 
690,  38  L.  Ed.  317,  14  Sup.  Ct.  539,  540,  and  Speckart  y.  German  Nat. 
Bank,  85  Fed.  14,  both  holding  failure  to  remove  in  time  may  be 
waived;  Southern  Exp.  Co.  ▼.  Todd,  56  Fed.  105,  5  C.  C.  A.  432,  suit 


Ill  U.  S.  379-389        NOTES  ON  U.  S.  REPORTS.  654 

brought  in  wrong  district  may  be  waived;  Powers  v.  Chesapeake  etc. 
Ry.  Co.,  65  Fed.  134,  where  parties  joined  to  prevent  removal,  suit  may 
be  removed  on  their  dismissal,  though  time  has  expired. 

Where  necessa^  citizenship  does  not  appear  In  record,  Sapreme  Gonrt 
will  reverse  of  Its  own  motion,  though  motion  of  respondent  to  remand  was 
denied  below,  and  is  not  complained  of. 

Approved  in  Minnesota  v.  Northern  Securities  Co.,  194  U.  S.  63,  48 
L.  Ed.  877,  24  Sup.  Ct.  598,  Perez  v.  Fernandez,  202  U.  S.  100,  50  L.  Ed. 
949,  26  Sup.  Ct.  561,  and  Kansas  City  etc.  Ry.  Co.  v.  Prunty,  133  Fed. 
15,  66  C.  C.  A.  163,  all  following  rule;  Chicago  etc.  Ry.  Co.  v.  Willard, 
220  U.  S.  419,  420,  421,  55  L.  Ed.  524,  31  Sup.  Ct.  460,  appellate  Fed- 
eral court  will  consider  sua  sponte  jurisdictions  of  Circuit  Court  to 
which  cause  removed  from  State  court,  as  presenting  separable  contro- 
versy, though  motion  to  remand  not  renewed  and  case  tried  without 
objection ;  Fore  River  Shipbuilding  Co.  v.  Hagg,  219  U.  S.  177,  55  L.  Ed. 
164,  31  Sup.  Ct.  185,  Supreme  Court  has  no  jurisdiction  on  writ  of  error 
to  review  judgment  of  Circuit  Court  as  to  its  jurisdiction,  where  diverse 
citizenship  existed,  to  enforce  decree  of  another  sovereignty;  Kentucky 
V.  Powers,  201  U.  S.  35,  50  L.  Ed.  649,  26  Sup.  Ct.  387,  nonrecognition 
by  State  courts  of  pardon  pleaded  in  bar  does  not  make  removable 
cause  under  Rev.  Stats.,  §  641 ;  Thomas  v.  Ohio  State  University  Trus- 
tees, 195  U.  S.  211,  49  L.  Ed.  164,  25  Sup.  Ct.  24^  denying  sufficiency  of 
allegation  of  citizenship  of  Ohio  university  trustees  where  statute  cre- 
ating board  did  not  confer  corporate  powers  on  it;  Great  Southern 
Fire  Proof  Hotel  Co.  v.  Jones,  177  U.  S.  453,  44  L.  Ed.  844,  20  Sup.  Ct. 
691,  holding  citizenship  of  individual  members  limited  partnership 
under  Pennsylvania  laws  must  be  alleged  in  suit  by  association  in  Fed- 
eral court,  diverse  citizenship  determining  jurisdiction;  Philadelphia 
etc.  Ry.  Co.  v.  Sherman,  230  Fed.  816,  objections  to  jurisdiction  of  State 
court  over  subject  matter  may  be  made  in  Federal  court  at  any  time 
after  removal;  Teel  v.  Chesapeake  &  0.  Ry.  Co.,  204  Fed.  919,  47 
L.  R.  A.  (N.  S.)  21,  123  C.  C.  A.  240,  remanding  to  State  court  suit 
under  Employers'  Liability  Act,  when  cause  of  action  arose  before 
jurisdiction  of  such  causes  was  given  to  State  courts;  In  re  Martin,  201 
Fed,  33,  119  C.  C.  A.  363,  considering  motion  to  dismiss  petition  for 
revision  though  appellees  acquiesced  in  remedies  adopted;  Utah-Nevada 
Co.  V.  De  Lamar,  133  Fed.  117,  66  C.  C.  A.  179,  objection  to  Circuit 
Court's  jurisdiction  because  action  based  on  assigned  contract  and  it 
does  not  appear  assignor  could  sue  therein,  need  not  appear  in  assign- 
ment of  errors;  Central  Grain  &  S.  Exchange  v.  Board  of  Trade,  125 
Fed.  466,  60  C.  C.  A.  299,  holding  party  appearing  specially  to  object 
to  jurisdiction  or  to  move  setting  aside  service  of  process  does  not  waive 
illegality    thereof   by    answering   after    denial;    Columbia   Nat.    Sand 
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Dredging  Co.  v.  Morton,  28  App.  D.  C.  309,  7  L.  B.  A.  (N.  S.)  114, 
though  jurisdiction  not  questioned  in  trial  court  appellate  court  could 
refuse  to  consider  appeal  in  equity  case  until  jurisdiction  shown ;  Myers 
V.  Berry,  3  Okl.  617,  41  Pac.  582,  denying  equity  jurisdiction  to  annul 
final  action  of  town-site  trustees;  Hancock  v.  Holbrook,  112  U.  S.  231, 
28  L.  Ed.  715,  5  Sup.  Ct.  116,  reversing  judgment  and  dividing  costs; 
Thayer  v.  Life  Assn.,  112  U.  S.  720,  28  L.  Ed.  866,  5  Sup.  Ct.  357,  Neel 
V.  Pennsylvania  Co.,  157  U.  S.  154,  39  L.  Ed.  654,  15  Sup.  Ct.  590,  and 
Bumham  v.  First  Nat.  Bank,  53  Fed.  165,  3  C.  C.  A.  486,  all  reversing 
and  ordering  remand  by  Circuit  Court;  King  Bridge  Co.  v.  Otoe  Co., 
120  U.  S.  226,  30  L.  Ed.  624,  7  Sup.  Ct.  582,  reversed,  and  plaintiff  pays 
costs,  though  jurisdiction  not  raised;  Metcalf  v.  Watertown,  128  U.  S. 
587,  32  L.  Ed.  543,  9  Sup.  Ct.  173,  reversed  for  want  of  jurisdiction; 
Morris  v.  Gilmer,  129  U.  S.  325,  32  L.  Ed.  694,  9  Sup.  Ct.  292,  where 
party  removes  merely  to  give  jurisdiction  decree  reversed;  Grraves  v. 
Corbin,  132  U.  S.  590,  33  L.  Ed.  469,  10  Sup.  Ct.  202,  reversing,  with 
costs  paid  by  petitioner  for  removal;  Parker  v.  Ormsby,  141  U.  S.  83, 
35  L.  Ed.  655,  11  Sup.  Ct.  912,  reversed  for  want  of  jurisdiction  below, 
point  not  raised;  Torrence  v.  Shedd,  144  U.  S.  533,  36  L.  Ed.  532,  12 
Sup.  Ct.  728,  following  rule;  Connell  v.  Smiley,  156  U.  S.  340,  39  L.  Ed. 
445,  15  Sup.  Ct.  354,  and  Powers  v.  Chesapeake  etc.  Ry.  Co.,  169  U.  S. 
98,  42  L.  Ed.  675,  18  Sup.  Ct.  266,  both  applying  rule  but  affirming  de- 
cree; Southwestern  Tel.  etc.  Co.  v.  Robinson,  48  Fed.  769,  1  C.  C.  A. 
91,  Craswell  v.  Belanger  56  Fed.  530,  6  C.  C.  A.  1,  United  States  v. 
North  Bloomfield  etc.  Min.  Co.,  53  Fed.  626,  Grand  Trunk  Ry.  v.  Twit- 
chell,  59  Fed.  728,  8  C.  C.  A.  237,  Barth  v.  Coler,  60  Fed.  468,  9  C.  C.  A. 
81,  Wetherby  v.  Stinson,  62  Fed.  177,  and  Thurber  v.  Miller,  67  Fed. 
373,  14  C.  C.  A.  432,  all  applying  rule  to  Circuit  Court  of  Appeals; 
Robinson  v.  Wilmington,  60  Fed.  471,  9  C.  C.  A.  84,  Circuit  Court  of 
Appeals  determines  its  own  jurisdiction,  though  point  not  raised;  The 
John  C.  Sweeney,  55  Fed.  541,  motion  to  dismiss  libel  in  rem  for  want 
of  jurisdiction,  may  be  made  after  full  hearing;  Kingman  v.  Holthaus, 
59  Fed.  315,  Circuit  Court  dismisses  suit  on  feigned  citizenship;  Mis- 
souri Pac.  Ry.  Co.  v.  Meeh,  69  Fed.  755,  30  L.  R.  A.  252,  16  C.  C.  A. 
510,  right  to  object  to  jurisdiction  not  waived  by  pleading  to  merits; 
Wabash  R.  Co.  v.  Barbour,  73  Fed.  516,  19  C.  C.  A.  546,  party  removing 
may  assign  it  as  error,  on  appeal;  Myers  v.  Berry,  3  Okl.  617,  41  Pac. 
582,  applied  in  appellate  court  herein;  Lawson  v.  Richmond  etc.  R.  R. 
Co.,  112  N.  C.  397, 17  S.  E.  172,  arguendo. 

Distinguished  in  Mercelis  v.  Wilson,  235  U.  S.  583,  59  L.  Ed.  371,  35 
Sup.  Ct.  150,  where  court  had  jurisdiction,  party  invoking  ruling  to 
change  bill  for  injunction  to  one  to  quiet  title  cannot  ask  reversal  on 
ground  that  court  had  no  power  to  grant  motion;  Rexford  v.  Bruns- 
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wick-Balke-CoUender  Co.,  228  U.  S.  345,  67  L.  Ed.  867,  33  Sup.  Ct.  515, 
time  for  filing  petition  for  removal  is  not  essential  to  jurisdiction  of 
Federal  court  and  may  be  waived;  Rones  v.  Katalla  Co.,  182  Fed.  949, 
defendant  removing  cause  for  diversity  of  citizenship  cannot,  on  dis- 
covering plaintiff  was  alien,  have  it  remanded  to  State  court. 

Estoppel   of   party   invoking   jurisdiction   to    deny   it.    Note,   16 
L.  B.  A.  273. 

Motion  to  remand  is  equivalent  to  special  plea  to  JnrisdlctiQiL 
Approved  in  Jones  v.  Casey-Hedges  Co.,  213  Fed.  47,  48,  afSbrmative 
jurisdictional  averments  in  removal  petition  are  put  in  issue  by  motion 
to  remand  based  on  ground  traversing  averments;  Dunn  v.  Burlington 
etc.  Ry.  Co.,  35  Minn.  75,  27  N.  W.  449  (see  dissenting  opinion  in  35 
Minn.  83,  27  N.  W.  453),  holding  State  jurisdiction  ceases  only  where 
petition  shows  removable  case. 

Circuit.  Court  may  award  costs,  against  one  wrons^  removing  cause 
from  State  courts,  though  it  has  no  further  Jurisdiction. 

Approved  in  Kansas  City  etc.  Ry.  Co.  v.  Prunty,  133  Fed.  16,  66 
C.  C.  A.  163,  and  Knight  v.  Lutcher  etc.  Lumber  Co.,  136  Fed.  406,  69 
C.  C.  A.  248,  both  following  rule;  Vaughan  v.  McArthur  Bros.  Co.,  227 
Fed.  368,  holding  District  Court  could  award  costs  to  plaintiff  on  re- 
manding case  for  want  of  jurisdiction  when  motion  made  by  defendant 
after  delay  of  eight  years;  Phoenix-Buttes  Gold  Min.  Co.  v.  Winstead, 
226  Fed.  866,  Circuit  Court  on  dismissal  of  suit  coUusively  brought  before 
it  may  award  costs  at  discretion ;  Cates  v.  Allen,  149  U.  S.  461,  37  L.  Ed. 
809^  13  Sup.  Ct.  886,  where  case  is  wrongfully  removed  it  is  not  dis- 
missed, but  remanded  with  cost;  Hanrick  v.  Hanrick,  153  U.  S.  198,  38 
L.  Ed.  688,  14  Sup.  Ct.  837,  party  wrongfully  removing  is  liable  for 
costs,  and  for  appeals;  Josslyn  v.  Phillips,  27  Fed.  481,  applying  rule 
to  attorney's  fee. 

Where  Supreme  Court  dismisses  appeal  for  want  of  Jurisdictton,  it  can- 
not award  costs.  • 

Approved  in  Bice  v.  Boothsville  Telephone  Co.,  62  W.  Va.  523,  126 
Am.  St.  Bep.  986, 13  Ann.  Oas.  1046,  59  S.  E.  502,  following  rule ;  Anglo- 
American  Provision  Co.  v.  Davis  Provision  Co.  (No.  2),  191  U.  S.  377, 
378,  48  L.  Ed.  228,  24  Sup.  Ct.  93,  holding  Federal  Circuit  Court  de- 
ciding its  jurisdiction  and  unconstitutionality  of  State  law  in  favor  of, 
and  merits  against,  plaintiff.  Supreme  Court  canopt  review  latter  on  ap- 
peal ;  Frye  v.  Miley,  54  W.  Va.  334,  46  S»  E.  139,  party  suing  in  equity 
court  having  no  jurisdiction  and  obtaining  decree  which  is  reversed  is  not 
entitled  to  costs  in  appellate  court ;  Elk  v.  Wilkins,  112  U.  S.  98,  28  L.  Ed. 
646,  5  Sup.  Ct.  43,  holding,  where  dismissal  was  with  costs,  it  must 
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have  been  on  merits;  Northwestern  Fuel  Co.  v.  Brock,  139  U.  S.  219, 
86  L.  Ed.  153,  11  Sup.  Ct.  524,  Circuit  Court,  without  jurisdiction,  may 
correct  its  own  order,  on  remand,  and  order  restitution  of  money;  Pent- 
large  V.  Kirby,  22  Blatchf .  265,  20  Fed.  900,  District  Court,  dismissing 
complaint  for  want  of  jurisdiction,  cannot  award  costs;  Doolittle  v. 
Knobeloch,  39  Fed.  41,  libel  dismissed  for  want  of  jurisdiction,  no  costs 
awarded;  Miller  v.  Clark,  52  Fed.  902,  decree  reversed  and  dismissed, 
Circuit  Court  cannot  order  restitution;  Trinidad  Asphalt  Pav.  Co.  v. 
Robinson,  52  Fed.  350,  arguendo. 

Distinguished  in  Bradstreet  Co.  v.  Higgins,  114  U.  S.  264,  29  L.  Ed. 
176,  6  Sup.  Ct.  880,  costs  incidental  to  motion  to  dismiss  may  be  awarded. 

Supreme  Gonrt  has  jarlsdiction  to  determine  Jurisdiction  of  Gircuit 
Court,  and  on  reversal  and  order  to  remand  to  State  court,  may  direct  pay- 
ment of  cost. 

Approved  in  United  States  v.  Shipp,  203  U.  S.  673,  8  Ann.  Oas.  266, 
51  L.  Ed.  823,  27  Sup.  Ct.  165,  Supreme  Court  has  jurisdiction  to  de- 
cide whether  appeal  from  order  of  Circuit  Court  denying  habeas  corpus 
to  .one  convicted  in  State  court  is  properly  before  it,  and  to  preserve 
statu  quo  in  meantime;  Defiance  Water  Co.  v.  Defiance,  191  U.  S.  194, 
48  L.  Ed.  144,  24  Sup.  Ct.  63,  holding  bill  by  water  company  against 
municipality,  that  ordinance  impaired  rental  contract  between  them, 
was  improperly  entertained  by  Federal  Circuit  Court,  irrespective  of 
diverse  citizenship;  Continental  Nat.  Bank  v.  Buford,  191  U.  S.  120, 
48  L.  Ed.  119,  24  Sup.  Ct.  54,  holding  question  of  jurisdiction  arising 
.  on  face  of  record.  Federal  Supreme  Court  must  first  consider  that  before 
reviewing  judgment  of  Circuit  Court;  Gaines  v.  City  of  New  York,  215 
N.  Y.  540,  109  N.  E.  596,  judgment  of  dismissal  for  want  of  jurisdic- 
tion may  award  costs;  Nashua  etc.  R.  Corp.  v.  Boston  etc.  R.  Corp.,  51 
Fed.  931,  2  C.  C.  A.  542,  and  American  Sugar  etc.  Co.  v.  Johnson,  60 
Fed.  508,  9  C.  C.  A.  110,  both  applying  to  Circuit  Court  of  Appeals; 
Industrial  etc.  Guaranty  Co.  v.  Electrical  Supply  Co.,  58  Fed.  744,  7 
C.  C.  A.  471,  Circuit  Court  reversed  for  want  of  jurisdiction,  costs  may  be 
given ;  Tug  River  Coal  etc.  Co.  v.  Brigel,  67  Fed.  630,  14  C.  C.  A.  577, 
question  of  jurisdiction  first  raised  on  appeal,  costs  divided;  Hunt  v. 
Howes,  74  Fed.  659,  663,  21  C.  C.  A.  356,  where  question  raised  first  on 
appeal,  costs  go  against  defendants;  dissenting  opinion  in  Giles  v. 
Harris,  189  U.  S.  502,  47  L.  Ed.  918,  23  Sup.  Ct.  646,  majority  holding 
absence  of  averment  in  bill  in  Circuit  Court,  jurisdictional  amount  dis- 
puted not  available  on  appeal,  Supreme  Court  raising  another  ground; 
dissenting  opinion  in  Freer  v.  Davis,  52  W.  Va.  16,  94  Am.  St  Rep.  908, 
43  S.  E.  170,  majority  holding  where  plaintiff's  case  has  been  adjudi- 
cated in  court  having  no  jurisdiction,  appellate  court  will  reverse  same 
and  award  costs  against  him. 
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Decision  against  constitutional  right  as  nullity  subject  to  collateral 
attack.    Note,  39  L.  B.  A.  454. 

Plaintiff  in  error,  liaVlng  remoyed  case  to  Circuit  Gourt,  which  has  no 
Jurisdiction,  judgment  was  reversed,  with  order  to  remand  cause  to  State 
court,  and  award  costs  against  him. 

Approved  in  Alexander  v.  CroUott,  199  U.  S.  581,  50  L.  £d.  317,  26 
Sup.  Ct.  161,  void  judgment  m^y  be  reversed  on  appeal;  Riser  v.  South- 
ern Ry.  Co.,  116  Fed.  1014,  holding  order  remanding  cause  to  State 
court,  nature  of  final  judgment  and  taxable  within  meaning  of  Rev. 
Stats.,  §  824;  Rhyne  v.  Manchester  Assur.  Co.,  14  Okl.  558,  78  Pac.  559, 
party  appealing  to  District  Court  from  probate  court  may  question 
former  court's  jurisdiction;  Peper  v.  Fordyce,  119  U.  S.  471,  30  L.  Ed. 
486,  7  Sup.  Ct.  288,  decree  reversed  for  want  of  jurisdiction,  and  costs 
divided ;  Blacklock  v.  Small,  127  U.  S.  105,  32  L.  Ed.  73,  8  Sup.  Ct.  1099, 
reversing  dismissal  on  merits,  with  direction  to  dismiss  for  jurisdic- 
tion, costs  against  appellants;  Southwestern  Tel.  etc.  Co.  v.  Robinson, 
48  Fed.  770,  1  C.  C.  A.  91,  and  Craswell  v.  Belanger,  56  Fed.  531,  6 
C.  C.  A.  1,  both  similar  cases  in  Circuit  Court  of  Appeals;  Sneed  v. 
Sellers,  68  Fed.  730,  13  C.  C.  A.  518,  cause  remanded  with  directions  to 
dismiss,  all  costs  paid  by  plaintiff  in  error,  also  such  below^ 

Miscellaneous.  Cited  in  De  Lima  v.  Bidwell,  18^  U.  S.  174,  45  L.  Ed. 
1047,  21  Sup.  Ct.  744,  holding  defendant's  right  to  contest  jurisdiction  of 
State  court  where  action  brought  and  sufficiency  of  facts  not  lost  by 
removal  to  Federal  court  upon  defendant's  own  petition. 

Ill   U.   S.   389-395,   28  !■.   Ed.   468,   4   Sup.   Ct.   616,   HOBNBUOKLE   Y. 
STAFFOBD. 

Where  decree  has  been  put  In  evidence,  pleadings  are  admissible,  and 
even  parol,  to  show  what  was  tried. 

Approved  in  Reeves  v.  Low,  8  App.  D.  C.  117,  and  Nichols  v.  Cam- 
den Interstate  Ry.  Co.,  62  W.  Va.  413,  59  S.  E.  970,  both  following 
rule;  Board  of  Liquidation  v.  Louisiana  ex  rel.  Wilder,  179  U.  S.  640, 
45  L.  Ed.  354,  21  Sup.  Ct.  270,  holding  though  Supreme  Court  exercises 
independent  jurisdiction  regarding  contracts,  when  its  jurisdiction  is 
invoked  in  doubtful  cases  it  will  lean  toward  views  of  State  courts; 
Security  Trust  Co.  v.  Robb,  142  Fed.  84,  73  C.  C.  A.  302,  applying  rule 
in  action  against  indemnitor  of  surety  and  forthcoming  replevin  bond; 
United  States  Trust  Co.  v.  Territory,  10  N.  M.  428,  62  Pac.  991,  hold- 
ing assessing  railroad,  part  being  taxable,  number  of  miles  determined 
does  not  invalidate  assessment  because  differing  from  number  of  miles 
in  original  assessment. 
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Exclnsioii  of  evidence,  prejudicing  the  case  in  no  degree^  ivlU  not  Jus- 
tify its  revenaL  ^ 

Approved  in  Snowden  v.  Loree,  128  Fed.  420,  63  C.  C.  A.  161,  hold- 
ing admission  of  deposition  in  evidence  for  all  pnrposes  harmless  error 
where  it  ought  not  to  have  changed  result;  Lancaster  v.  Collins,  115 
U.  S.  227,  29  L.  Ed.  875,  6  Sup.'Ct.  36,  United  States  v.  Shapleigh,  54 
Fed.  137,  4  C.  C.  A.  237,  and  Sipes  v.  Seymour,  76  Fed.  118,  22  C.  C.  A. 
90,  all  following  rule;  Reed  v.  Stapp,  52  Fed.  645,  3  C.  C.  A.  244,  applied 
to  admission  of  immaterial  evidence;  Connecticut  Mut.  Life  Ins.  Co.  v. 
McWhirter,  73  Fed.  451,  19  C.  C.  A.  519,  statement  by  court  that  there 
were  two  issues  for  trial,  when  only  one,  not  reversed;  Tracewell  v. 
Farnsley,  104  Ind.  497,  4  N.  E.  163,  applied  to  overruling  of  demurrer 
to  bad  paragraph  in  pleading;  Kingman  v.  O'Callaghan,  4  S.  D.  635, 
57  N.  W.  914,  improper  admission  of  testimony. 

Ill  U.  8.  895-400,  28  L.  Ed.  466,  4  Sup.  Ct.  426,  GAINES  v.  MZLLBB. 

Whenever  one  has  money  equitably  belonging  to  another,  action  of 
money  had  lies. 

Approved  in  Brooks  v.  Hinton  State  Bank,  26  Okl.  58,  80  L.  B.  A. 
(N.  S.)  807,  110  Pac.  47,  following  rule;  National  Bk.  of  Commerce  v. 
Equitable  Trust  Co.,  227  Fed.  531,  532,  pledgee  of  stock  may  recover  in 
assumpsit  from  corporation,  dividends  disclosed  thereon  to  extent  of 
his  interest;  Board  of  Highway  Commrs.  v.  City  of  Bloomington,  253 
111.  174,  Ann.  Oas.  1913A,  471,  97  N.  E.  284,  assumpsit  lies  to  recover 
taxes  paid  under  void  statute  before  it  was  declared  void;  Stout  v. 
Carruthersville  Hardware  Co.,  131  Mo.  App.  529,  110  S.  W.  621,  action 
lies  where  plaintiff  paid  excess  over  agreed  price  for  goods,  to  recover 
back  such  excess;  Richardson  v.  Drug  Co.,  92  Mo.  App.  532,  holding 
action  on  common  counts  for  money  had  and  received  by  defendant  to 
plaintiff's  use  lies  whenever  received  money  should  in  equity  be  paid 
to  owner;  Cosmopolitan  Life  Ins.  Co.  v.  Koegel,  104  Va.  632,  52  S.  E. 
171,  beneficiary  in  benefit  certificate  after  death  of  member  may  sue 
one  who  agreed. with  society  to  pay  its  debts  in  consideration  of  trans- 
fer of  its  assets ;  Langhome  v.  McGhee,  103  Va.  288,  49  S.  E.  46,  where 
partner  executed  note  in  satisfaction  of  liability  on  firm  debt  and  re- 
duced it  from  individual  estate,  trustee  for  payment  of  firm's  debts, 
who  paid  more  than  amount  due  on  notes,  could  recover  overplus  from 
payee;  Smith  v.  Qruber  Lumber  Co.,  81  Wash.  115,  142  Pac.  495,  as- 
sumpsit lies  to  recover  money  paid  on  reversed  judgment  to  corporation 
and  by  it  paid  to  stockholders;  Leete  v.  Pacific  Mill  etc.  Co.,  88  Fed. 
964,  one  receiving  money  from  government,  belonging  to  another,  where 
entry  is  canceled,  is  so  liable. 
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Distinguished  in  Sonthem  Pac.  R.  Co.  v.  United  States,  133  Fed.  658, 
66  C.  C.  A.  581,  upholding  equity  jurisdiction  over  suit  by  United  States 
against  railroad,  its  mortgagees,  and  others  to  determine  rights  to  lands 
erroneously  patented  to  company  under  grant,  rights  of  bona  fide  pur- 
chasers and  accounting  from  company  for  lands  sold. 

Limited  in  Rhode  Island  Hospital  Trust  Co.  y.  Manchester,  16  R.  L 
311,  15  Atl.  78,  relation  or  duty  in  nature  of  trust  must  be  shown. 

Where  suit  may  be  brought  on  money  had,  there  is  adequate  remedy  at 
law,  and  equity  has  no  Jurisdiction. 

Approved  in  Barchent  v.  Snyder,  128  Wis.  425,  107  N.  W.  329,  deny- 
ing equity  jurisdiction  where  plaintiff  deeded  land  as  security  under 
agreement  for  reconveyance  on  payment  of  loan  and  defendant  wrong- 
fully sold  and  prayed  that  contract  be  declared  mortgage,  and  for  ac- 
counting for  difference  between  debt  and  price. 

Distinguished  in  WaUis  v.  Shelly,  24  Blatchf .  350,  30  Fed.  748,  aUow- 
ing  suit  in  equity,  where  bill  is  for  discovery  as  well  as  relief. 

Principal  ratifying  act,  ratifies  the  whole,  and  if  he  ratifies  sale  by 
agent,  he  ratifies  disposition  of  purchase  money. 

Approved  in  Finley  v.  New  Brunswick  Fire  Ins.  Co.,  193  Fed.  199, 
insured  accepting  new  policy  from  agent,  in  another  company,  and  re- 
covering thereon,  ratifies  acts  of  agent,  and  cannot  recover  on  former 
policy  though  not  canceled  at  time  of  loss;  Fishback  v.  Vining,  22  Colo. 
App.  425,  125  Pac.  561,  ratification  of  unauthorized  sale  of  land  by 
agent  held  to  ratify  acceptance  of  payment  by  same  agent;  Merrill  v. 
Rokes,  54  Fed.  454,  4  C.  C.  A.  433,  where  agent  recovers  money  princi- 
pal must  pay  expense  if  he  wants  the  money;  White  v.  Insurance  Co. 
of  New  York,  93  Fed.  163,  arguendo. 

Subagents,  and  their  relation  to  the  principal  and  to  the  agent 
appointing  them.    Note,  50  Am.  St.  Bep.  120,  123. 

Bole  In  Missouri  that  Judgments  are  presumed  paid  in  twenty  years,  la 
a  rule  of  evidence,  and  not  subject  to  exceptions  and  incidents  of  limitations. 
Approved  in  Chiler  v.  School  District,  103  Mo.  App.  246,  77  S.  W.  83, 
following  rule;  Cobb  v.  Houston,  117  Mo.  App.  655,  94  S.  W.  302,  ab- 
sence of  judgment  debtor  from  State  does  not  affect  running  of  time 
in  favor  of  presumption  of  payment. 

Section  3251,  Bey.  Stats.,  of  Missouri,  in  regard  to  presumptive  pay- 
ment of  Judgments,  Is  cumulative,  and  Judgments  theretofore  rendered  are 
subject  to  common  law. 

Approved  in  Town  of  Fletcher  v.  Hickman,  165  Fed.  404,  91  C.  C.  A. 
353,  action  lies  on  judgment  though  execution  may  be  issued  to  enforce 
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it;  Davis  ▼.  Carp,  258  Mo.  701,  167  S.  W.  1046,  arguendo;  Aniy  ▼. 
Watertown,  22  Fed.  420. 

Miscellaneous.  Cited  in  City  of  Harper  v.  Daniels,  211  Fed.  61,  129 
C.  C.  A.  242,  to  point  that  judgment  on  note  merges  note  in  judgment; 
State  V.  Bradley,  193  Mo.  44,  91  S.  W.  486,  where  attorneys  A,  B  &  0 
prosecuted  action  for  which  B  collected  fee,  in  suit  by  A  against  B, 
for  his  share,  C  not  necessaiy  party. 

111  U.  S.  400-412,  28  L.  Ed.  470,  4  Sap.  Ot.  489,  CLAIBOBNE  CO.  V. 
BB00K8. 

In  absence  of  express  grant,  or  clear  Implication,  counties  may  not  issue 
commercial  paper  or  bonds  to.  pay  for  authorized  courthouse. 

Approved  in  Eaton  v.  Shiawassee  County,  218  Fed.  592,  134  C.  C.  A. 
316,  commissioners  held  without  power  to  borrow  money  to  complete 
courthouse  when  further  bond  issue  was  rejected  by  voters;  Security 
Trust  Co.  v.  Des  Moines  County,  198  Fed.  335,  obligations  of  county 
negotiable  in  form,  payable  in  New  York  or  Chicago  exchange,  are  not 
negotiable  under  Iowa  negotiable  instruments  law;  Ohio  County  Ky.  v. 
Baird,  181  Fed.  53,  104  C.  C.  A.  63,  fiscal  court  cannot,  under  Kentucky 
statutes,  delegate  power  to  two  members  to  ascertain  amount  of  claims 
against  county;  Watson  v.  Huron,  97  Fed.  450,  38  C.  C.  A.  264,  holding 
warrants,  negotiable  in  form,  issued  to  secure  location  of  capital,  being 
clearly  illegal,  are  void  in  hands  of  any  holder,  notwithstanding  recitals ; 
Oklahoma  Agricultural  etc.  College  v.  Willis,  6  Okl.  599,  40  L.  R.  A. 
677,  52  Pac.  923,  agricultural  and  mechanical  college  cannot  be  sued; 
Board  of  Supervisors  v.  Hawkins,  16  Ariz.  18,  140  Pac.  822,  holding 
county  could  issue  bonds  for  courthotse,  where  previous  debt  did  not 
exceed  statutory  limit;  Village  of  Grant  v.  Sherrill,  71  Neb.  222,  98 
N.  W.  682,  village  cannot  issue  negotiable  bonds  to  aid  private  parties 
in  construction  of  water  system  for  village ;  First  National  Bank  v.  Nye 
County,  38  Nev.  136, 145  Pac.  937,  county  commissioners  cannot  execute 
negotiable  note  in  payment  of  emergency  loan;  Luther  v.  Wheeler,  73 
S.  C.  91,  93,  52  S.  E.  876,  877,  where  officers  of  town  of  less  than  one 
thousand'  inhabitants  under  resolution  give  note  for  money  for  public 
building,  holder  may  recover  amount  used  by  town  though  note  void; 
Weil,  Roth  &  Co.  v.  Mayor  etc.  of  Newbem,  126  Tenn.  264,  Ann.  Oas. 
1918E,  25,  L.  R.  A.  1915A,  1009,  148  S.  W.  691,  holding  void  bonds 
authorized  at  election  not  conducted  by  person  with  authority  to  hold  it. 

Approved  in  following,  all  holding  power  to  issue  bonds  not  incident 
to  power  below  specified :  Concord  v.  Robinson,  121  U.  8.  167,  SO  L.  Ed. 
887,  7  Sup.  Ct.  937,  grant  to  aid  railroad,  by  appropriation  and  tax 
XII— 36 
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levy ;  Norton  v.  Pyersbnrg,  127  U.  S.  176,  32  h.  Ed.  90,  8  Sup.  Ct.  1118, 
HiU  V.  Memphis,  134  U.  S.  205,  33  L.  Ed.  890, 10  Sup.  Ct.  564,  and  Kelly 
▼.  Milan,  21  Fed.  865,  868,  all  applying  rule  where  there  was  authority 
to  subscribe  for  stock ;  Merrill  v.  Monticello,  138  U.  S.  689,  690,  34  L.  Ed. 
1076, 11  Sup.  Ct.  447,  448,  Brenham  v.  German- American  Bank,  144  U.  S. 
184,  186,  186,  36  L.  Ed.  395,  396,  12  Sup.  Ct.  563,  664  (see  dissenting 
opinion  in  144  U.  S.  191,  192,  36  L.  Ed.  397,  398,  12  Sup.  Ct.  566),  and 
Lehman  v.  San  Diego,  83  Fed.  671,  27  C.  C.  A.  668,  all  applying  rule  to 
power  to  borrow  money;  Francis  v,  Howard  Co.,  50  Fed.  66,  applying 
rule  to  Texas;  Colbum  y.  Chattanooga  etc.  R.  R.  Co.,  94  Tenn.  60,  28 
S.  W.  300,  authority  to  build  bridge ;  District  of  Columbia  v.  Cornell,  130 
U.  S.  661,  32  L.  Ed.  1043,  9  Sup.  Ct.  696,  redeemed  negotiable  certificates, 
fraudulently  reissued,  municipality  not  liable  to  bona  fide  holder;  Toung 
V.  Clarendon  Twp.,  132  U.  S.347,  33  h.  Ed.  360, 10  Sup.  Ct.  109,  Bamett 
V.  Denison,  145  U.  S.  139,  36  L.  Ed.  653,  12  Sup.  Ct.  820,  and  Bamum  v. 
Okolona,  148  U.  S.  395,  37  L.  Ed.  497,  13  Sup.  Ct.  639,  all  holding  bonds 
may  only  be  issued  subject  to  restrictions  of  Enabling  Act;  Bangor  Sav. 
Bank  ▼.  Stillwater,  46  Fed.  901,  city  cannot  issue  certificates  of  debt  in 
negotiable  form;  Mercer  Co.  v.  Provident  Life  etc.  Co.,  72  Fed.  628,  19 
C.  C.  A.  44,  where  bonds  may  be  issued  when  railroad  is  constructed 
through  county,  they  are  otherwise  void,  though  officers  decide  it  is 
through ;  Payne  v.  Washington  Co.,  25  Fla.  806,  6  South.  881,  county  not 
liable  for  advertising  delinquent  tax  list,  under  statute;  Kirsch  v.  Braun, 
153  Ind.  257,  53  N.  E.  1086,  gravel  bonds  are  taken  with  notice  of  settled 
construction  of  statute;  Commissioners  of  Wilkes  County  v.  Call,  123 
N.  C.  312,  44  L.  R.  A.  253,  31  S.  E.  482,  bona  fide  holder  protected  from 
irregularities,  but  not  from  want  of  power;  Keehn  v.  Wooster,  13  Ohio 
C.  C.  274,  bonds  not  reciting  purpose  of  issue,  as  required  by  statute, 
are  invalid ;  Oklahoma  Agricultural  etc.  College  v.  Willis,  6  Okl.  599,  40 
L.  B.  A.  678,  52  Pac.  923,  holding  State  college  could  not  be  sued;  Ex- 
change Bank  of  Virginia  v.  Lewis  County,  28  W.  Va.  287,  holding  county 
cannot  issue  negotiable  notes;  dissenting  opinion  in  West  Plains  Tp.  v. 
Sage,  69  Fed.  952,  16  C.  C.  A.  563,  majority  holding  township  estopped 
to  deny  validity  of  bonds;  Aylesworth  v.  Gratiot  Co.,  43  Fed.  365,  and 
Fitzgerald  v.  Walker,  65  Ark.  157,  17  S.  W.  704,  both  arguendo. 
-  Distinguished  in  Carter  Co.  v.  Sinton,  120  U.  S.  625,  30  L.  Ed.  703, 
7  Sup.  Ct.  664,  allowing  bonds  herein  by  express  authority;  Dorian  v. 
Shreveport,  28  Fed.  291,  293,  295,  and  Pacific  Imp.  Co.  v.  Clarksdale, 
74  Fed.  534,  20  C.  C.  A.  635,  both  holding  bonds  issued  without  author- 
ity, may  be  recovered  on,  as  evidence  of  debt,  but  are  subject  to  equi- 
ties ;  Martin  v.  Tyler,  4  N.  D.  289,  25  L.  E.  A.  843,  60  N.  W.  396,  bond 
issue  may  be  provided  in  act  entitled  ''act  to  establish,  construct  and 
maintain  drains";  Richardson  v.  Marshall  Co.,  100  Tenn.  349,  46  S.  W. 
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440,  bonds  valid  under  construction  of  statute  when  issued,  are  valid  in 
hands  of  bona  fide  holders;  Provident  life  &  Trust  Co.  v.  Mercer  Co., 
170  U.  S.  600,  42  L.  Ed.  1159,  18  Sup.  Ct.  791,  good  faith  of  aU  being 
unquestioned,  courts  lean  to  construction  upholding  transaction. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  'Rap.  880. 

Liability  of  counties,  mode  of  its  enforcement,  and  power  of  legis- 
lature to  modify  or  impair.    Note,  68  Am.  Dec.  292. 

Implied  power  of  municipality  to  borrow  money  or  to  incur  in- 
debtedness for  public  improvements.    Note,  6  Ann.  Gas.  761. 

Implied  power  of  municipality  to  issue  bonds.    Note^  Ann.  Oas. 
1913E,  88. 

Implied   municipal   power  to   construct   improvements   on   credit. 
Note,  4  L.  E.  A.  (N.  S.)  747. 

Federal  courts  follow  local  decisions  and  statutes,  as  to  municipal  power, 
but,  in  absence  thereof,  general  law  is  applied. 

Approved  in  Old  Colony  Trust  Co.  v.  City  of  Tacoma,  230  Fed.  392, 
following  State  court  on  application  of  principles  of  law  to  local  condi- 
tions; Tucker  v.  Hubbert,  196  Fed.  857,  117  C.  C.  A.  365,  adopting 
decisions  of  State  court  as  to  powers  of  fiscal  courts  of  counties;  City 
of  Winono  v.  Botzet,  169  Fed.  325,  28  L.  R.  A.  (N.  S.)  204,  94  C.  C.  A. 
563,  Johnson  v.  City  of  St.  Louis,  172  Fed.  35,  18  Ann.  Oas.  949,  96 
C.  C.  A.  617,  and  Clark  v.  Atlantic  City,  180  Fed.  601,  all  holding  deci- 
sions of  State  court  as  to  responsibility  of  municipalities  for  torts  of 
officers  control  in  Federal  courts;  Chicago  &  N.  W.  Ry.  Co.  v.  Kendall, 
167  Fed.  67,  16  Ann.  Oas.  560,  93  C.  C.  A.  422,  following  State  practice 
as  to  compelling  plaintiff  in  personal  injuiy  suit  to  submit  to  surgical 
examination;  Blaylock  v.  Incorporated  Town  of  Muskogee,  117  Fed. 
126,  54  C.  C.  A.  639,  holding  Congress  adopting  Arkansas  statute  as 
law  for  Indian  Territory,  presumption  exists  of  adopting  construction 
as  rendered  by  Arkansas  Supreme  Court;  New  York  Life  Ins.  Co.  v. 
Board  of  Commrs.  of  Cuyahoga  County,  99  Fed.  855,  holding  legisla- 
tive declaration  as  to  the  nature  and  character  of  claim  is  not  conclu- 
sive upon  the  courts  when  it  becomes  matter  of  judicial  inquiry;  Pickens 
Tp.  V.  Post,  99  Fed.  662,  holding  State  Supreme  Court  declaring  bond 
statute  unconstitutional  not  conclusive  on  Federal  court,  where  bona 
fide  purchaser's  rights  accrued  prior  to  decision;  Hubbell  v.  Town  of 
Custer  City,  15  S.  D.  61,  87  N.  W.  521,  holding  municipal  warrants  not 
being  negotiable  instrument  does  not  exclude  inquiry  of  legatee  in  bona 
fide  holder  nor  preclude  available  defenses  against  original  payee;  dis- 
senting opinion  in  In  re  Falconer,  110  Fed.  117,  49  C.  C.  A.  50,  majority 
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holding  ^kansas  statute  exempting  five  hundred  dollars  to  heads  of 
families^  bankrapt's  schedule  being  less  may  be  amended  to  include  bal- 
ance from  money  in  trustee;  Norton  v.  Shelby  Co.,  118  U.  S.  440,  30 
L.  Ed.  185,  6  Sup.  Ct.  1124,  as  to  legality  of  subordinate  State  tribunal; 
Meriwether  v.  Muhlenburg  Court,  120  U.  S.  357,  80  L.  Ed.  664,  7  Sup. 
Ct.  565,  as  to  organization  or  composition  of  State  tribunal;  Rich  v. 
Mentz,  134  U.  S.  644,  33  h.  Ed.  1080,  10  Sup.  Ct.  614,  as  to  require- 
ments 6i  bond  issue ;  Detroit  v.  Osborne,  135  U.  S.  499,  34  L.  Ed.  262, 
10  Sup.  Ct.  1013,  as  to  liability  of  municipality  for  defective  sidewalk; 
Forsyth  v.  Hammond,  166  U.  S.  519,  41  L.  Ed.  1100,  17  Sup.  Ct.  670, 
as  to  territorial  boundaries  of  municipality;  New  York  etc.  B.  Co.  v. 
Cockcroft,  49  Fed.  4,  as  to  sufficiency  of  appeal  in  special  proceedings; 
Chicago  etc.  Ry.  Co.  v.  Stahley,  62  Fed.  365,  11  C.  C.  A.  88,  construc- 
tion of  State  court  adopted,  though  statute  taken  from  State  where 
different  construction  is  given;  Workman  v.  Mayor  etc.  of  New  York, 
63  Fed.  300,  applied  to  relations  of  municipality  and  fire  department; 
Madden  v.  Lancaster  Co.,  65  Fed.  192, 12  C.  C.  A.  566,  liability  of  coun- 
ties for  streets,  etc.;  Braun  v.  Board  of  Commrs.  of  Benton  County, 
66  Fed.  479,  as  to  construction  of  statute  authorizing  bonds;  Laredo 
Imp.  Co.  V.  Stevenson,  66  Fed.  636,  13  C.  C.  A.  661,  as  to  power  of 
corporation  to  increase  stock;  Pauly  Jail-Bldg.  etc.  Co.  v.  Board  of 
Commrs.  of  Kearney  County,  68  Fed.  172,  15  C.  C.  A.  351,  power  of 
county  commissioners;  Office  Specialty  Mfg.  Co.  v.  Elbert,  73  Fed.  326, 
as  to  right  of  county  to  incur  indebtedness;  Louisville  Trust  Co.  v. 
Cincinnati,  73  Fed.  730,  powers  of  municipal  corporations;  Sioux  City 
Terminal  R.  etc.  Co.  v.  Trust  Co.,  82  Fed.  129,  27  C.  C.  A.  73,  as  to 
power  of  corporations;  Willis  v.  Board  of  Commrs.  of  Wyandotte,  86 
Fed.  874,  as  to  unconstitutionality  of  road  commission;  San  Diego 
Flume  Co.  v.  Souther,  90  Fed.  168,  32  C.  C.  A.  548,  as  to  powers  of 
irrigation  companies  under  State  statute;  dissenting  opinion  in  Stryker 
V.  Board  of  Commrs.  of  Grand  County,  77  Fed.  583,  23  C.  C.  A.  286, 
majority  refusing  to  reverse  former  decision  for  subsequent  unsound 
decision  of  inferior  State  court;  Greenwood  v.  Westi)ort,  63  Conn.  602, 
60  Fed.  576,  arguendo. 

Distinguished  in  General  Oil  Co.  v.  Grain,  209  U.  S.  222,  62  L.  Ed. 
762,  28  Sup.  Ct.  475,  suit  against  State  officers  to  enjoin  enforcement 
of  statute  violating  plaintiff's  constitutional  rights  is  not  suit  against 
State;  Baltimore  etc.  R.  R.  Co.  v.  Baugh,  149  U.  S.  374,  37  L.  Ed.  776, 
13  Sup.  Ct.  917,  question  of  fellow-servants  is  one  of  general  law;  Bar- 
tholomew y.  Austin,  85  Fed.  366,  29  C.  C.  A.  568,  decisions  on  statutes, 
after  rights  have  acorued|  are  not  necessarily  followed. 
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It  is  a  question  of  local  policy  in  each  State  as  to  wliat  powers  shall  be 
giyen  to  Its  political  and  municipal  organizations. 

Approved  in  Piatt  v.  San  Francisco,  158  Cal.  82,  110  Pao.  307,  np- 
holding  city  charter  provision  authorizing  it  to  acquire  public  utilities; 
In  re  Pfahler,  150  Cal.  79,  11  Ann.  Cas.  910,  11  L.  R.  A.  (N.  S.)  1092, 
88  Pac.  274,  upholding  provisions  for  "initiative"  and  "referendum" 
in  city  charter;  Eckerson  v.  Des  Moines,  137  Iowa,  463,  115  N.  W.  182, 
upholding  power  of  legislature  to  classify  cities  for  purposes  of  govern- 
ment and  provide  for  removal  of  officers. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  E.  A.  (N.  S.)  408. 

Miscellaneous.  Cited  in  Witter  v.  Board  of  Suprs.  of  Polk  County, 
112  Iowa,  389,  83  N.  W.  1044,  holding  under  Code,  §§447,  448,  Iowa, 
authorizing  counties  to  borrow  money  to  erect  public  buildings,  does 
not  expressly  or  impliedly  permit  issuing  negotiable  bonds. 

Ill  U.  8.  412-440,  28  L.  Ed.  816,  4  Sup.  Ct.  475,  SIJDELL  y.  QBANDJEAN. 

Local  usages  in  Louisiana,  in  alienating  land,  control  and  qualify  the 
law,  and  are  regarded  by  United  States. 

Approved  in  Baca  v.  Perez,  8  N.  M.  195,  42  Pac.  164,  territorial  legis- 
lature may  employ  subordinates  in  addition  to  those  provided  by  Con- 
gress; dissenting  opinion  in  State  v.  Joseph,  175  Ala.  617,  Ann.  Oas. 
1914D,  248,  57  South.  954,  majority  holding  legislative  record  of  bill 
was  conclusive  as  to  whether  it  was  returned  by  Governor  with  objec- 
tions. 

Distinguished  in  Bedsole  v.  Da^is,  189  Ala.  339,  66  South.  627,  gran- 
tor's intention  cannot  be  shown  to  alter  definite  description  of  land 
conveyed. 

Louisiana  treaty,  protecting  inhabitants  in  use  of  property,  extends  to 
all  land  titles,  legal  or  equitable,  perfect  or  imperfect. 

Cited  in  Corkran  Oil  etc.  Co.  v.'Amaudet,  111  La.  577,  36  South.  753, 

axguendo. 

Effect  of  treaties  on  alien's  right  to  inherit.    Note,  32  L.  R.  A.  183. 

Decisions  of  Louisiana  land  commissioners,  under  act  of  1805,  had  no 
effect  on  titles  till  approved  by  Congress. 

Approved  in  Chaves  v.  Whitney,  4  N.  M.  185,  16  Pac.  615,  applying 
to  decision  of  surveyor-general  of  New  Mexico. 

Grants  of  public  property  or  relinquishment  of  public  interest,  are  con- 
strued against  grantee  when  doubtful. 


Ill  U.  S.  412-440        NOTES  ON  U.  S.  REPORTS.  566 

Approved  in  Russell  v.  Sebastian,  233  U.  S.  205,  Ann.  Caa.  19140, 
1282,  58  L.  Ed.  921,  922,  34  Sup.  Ct.  517,  rale  does  not  prevent  common 
sense  construction  of  offer  of  State  to  allow  parties  ready  to  serve 
municipalities  with  gas  and  water,  provisions  for  conveying  same;  Blair 
V.  Chicago,  201  U.  S.  473,  60  L.  Ed.  831,  26  Sup.  Ct.  427,  construing 
Chicago  street  railway  franchise  acts;  Knoxville  Water  Co.  v.  Knox- 
ville,  200  U.  S.  34,  50  L.  Ed,  359,  26  Sup.  Ct.  224,  municipal  grant  of 
waterworks  franchise  does  not  impliedly  divest  city  of  power  to  con- 
struct own  waterworks;  Sena  v.  United  States,  189  U.  S.  239,  47  L.  Ed. 
791,  23  Sup.  Ct.  598,  holding  Spanish  land  grant  not  confirmed  in  Court 
of  Private  Land  Claims,  same  passed  to  United  States  under  treaty 
1848,  same  abandoned  nine  years  before;  United  States  v.  Oregon  & 
C.  R.  Co.,  186  Fed.  893,  construing  grant  of  lands  to  railroad  on  condi- 
tion of  sale  to  settlers;  Boise  City  v.  Boise  Artesian  Hot  etc.  Water 
Co.,  186  Fed.  709,  108  C.  C.  A.  523,  construing  franchise  to  waterworks 
company  as  to  use  of  streets;  State  v.  Des  Moines  City  Ry.  Co.,  159 
Iowa,  276,  140  N.  W.  444,  and  Belt  Line  Ry.  Co.  v.  City  of  Montgomery, 
201  Fed.  417,  both  construing  street  railway  franchise;  Muncie  Nat. 
Gas.  Co.  V.  Muncie,  160  Ind.  112,  66  N.  E.  442,  holding  city  ordinance 
permitting  gas  company  to  use  streets,  providing  certain  price  of  gas 
was  not  exceeded,  the  maximum  scale  was  intended;  Nashville  etc.  Turn- 
pike Co.  V.  Davidson  County,  106  Tenn.  263,  61  S.  W.  69,  holding  exclu- 
sive privilege  gpranted  by  charter  to  turnpike  company,  though  inviolable 
contract  with  the  State,  must  yield  to  public  use,  just  compensation 
being  made;  United  States  v.  Oregon  etc.  R.  R.  Co.,  164  U.  S.  539,  41 
L.  Ed.  545,  17  Sup.  Ct.  169  (reversing  67  Fed.  657,  14  C.  C.  A.  600), 
which  reversed  57  Fed.  430,  applying  rule  to  land  grants  in  aid  of  rail- 
roads; Central  Transportation  Co.  v.  Pullman's  Palace  Car  Co.,  139 
U.  S.  49,  35  L.  Ed.  65,  11  Sup.  Ct.  484,  applying  rule  to  corporation 
making  contract  beyond  its  powers;  Coosaw  Min.  Co.  v.  South  Carolina, 
144  U.  S.  562,  86  L.  Ed.  542,  12  Sup.  Ct.  691  (affirming  47  Fed.  227), 
where  time  of  corporate  existence  is  ambiguous,  shorter  period  prevails ; 
Louisville  etc.  R.  R.  Co.  v.  Kentucky,  161  U.  S.  686,  40  K  Ed.  854,  16 
Sup.  Ct.  717,  power  given  to  unite  with  another  road,  means  physical 
connection,  and  not  otherwise;  Tompkins  v.  Little  Rock  etc.  Ry.  Co., 
21  Fed.  376,  applying  rule  to  construction  of  loan  of  State  bonds  to 
railroad ;  Ivison  v.  Board  of  School  Commrs.,  39  Fed.  738,  applying  rule 
to  grant  of  privilege  to  furnish  text-books;  Louisville  Trust  Co.  v.  Cin- 
cinnati, 73  Fed.  726,  applying  rule  to  grant  to  street  railway;  Westerly 
Water-Works  Co.  v.  Westerly,  80  Fed.  622,  grant  of  right  to  water- 
works does  not  exclude  town  from  building  its  own;  Swann  v.  Jenkins, 
82  Ala.  482,  2  South.  136,  137,  grant  to  State  of  land  adjacent  to  rail- 
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road,  to  aid  same,  does  not  include  portions  in  another  State;  State  v. 
Portsmouth  Sav.  Bank,  106  Ind.  457,  7  N.  E.  393,  assessment  of  lands 
to  individuals  does  not  estop  State  to  claim  title;  United  States  v.  San 
Pedro  &  Canon  del  Agna  Co.,  4  N.  M.  313, 17  Pac.  425,  holding  minerals 
not  passing  on  agricultural  grant. 

Distinguished  in  President  etc.  of  Kaskaskia  v.  McClure,  167  111.  39, 
47  N.  E.  77,  government  grant  describing  boundarieS|  in  accord  with 
custom  of  countiy  as  to  riparian  rights. 

Confirmation  operates  as  effectually  as  a  grant  or  gultclalm. 
Approved  in  Cati-on  v.  Laughlin,  11  N.  M.  632,  72  Pac.  32,  following 
rule;  Farmers'  Loan  etc.  Co.  v.  Chicago  etc.  Ry.  Co.,  39  Fed.  151  (over- 
ruled, see  Angle  v.  Chicago  etc.  Ry.  Co.,  151  U.  S.  27,  40,  38  L.  Ed.  55. 
14  Sup.  Ct.  240),  holding  transfer  of  grant  did  not  affect  right  of  first 
grantor  against  second. 

Ill  n.  S.  440-445,  28  L.  Ed.  474,  4  Sup.  Ct.  505,  COBN  EXCHANGE  NAT. 
BANK  Y.  SCHEPPEBS. 

Proi>er  subjects  of  instructions  to  juries  and  to  what  extent  judge 
may  comment  upon  evidence.    Note,  72  Am.  Dec.  541. 

HI  T7.  S.  445-448,  28  L.  Ed.  476,  4  Sup.  Ct.  508,  QX7INN  Y.  CHAPMAN. 

Bnle  of  Land  Department^  refusing  declaratory  statement,  based  on  Tight 
of  pre-emption,  arising  subsequent  to  contest  between  other  parties,  will 
not  cause  rejection  of  superior  equity. 

Approved  in  Henry  Gas  Co.  v.  United  States,  191  Fed.  139,  111 
C.  C.  A.  612,  Secretary  of  Interior  cannot  deprive  enrolled  Cherokee 
citizen  of  allotment  by  delaying  unreasonable  time  to  approve  selection 
made;  Meads  v.  United  States,  81  Fed.  692,  26  C.  C.  A.  229,  holding 
rules  of  department  cannot  enlarge  or  restrict  liability  of  officer  on 
bond. 

Unless  equity  Is  superior,  legal  title  prevails. 
Approved  in  Pierson  v.  Loveland,  16  Idaho,  638,  102  Pac.  344,  com- 
plaint to  have  patentee  declared  trustee  of  title  held  insufficient. 

Where  administrator  of  estate  of  one  who  lived  on  land  before  open  to 
pre-emption,  secures  patent  thereafter  for  absent  heir,  one  entering  land 
while  unoccupied  is  not  superior  to  patent. 

Cited  in  Newman  v.  Bank  of  California,  80  Cal.  370,  13  Am.  8t  Bep. 
170,  5  L.  R.  A.  468,  22  Pae.  261,  involving  same  matter. 


Ill  U.  S.  449-472        NOTES  ON  U.  S.  REPORTS.  668 

Miscellaneous.  Cited  in  Horner  v.  Ellis,  75  Kan.  678,  90  f  ac.  276, 
to  point  that  tenant  in  common  may  recover  in  ejectment  entire  tract 
from  one  holding  under  voidable  tax  deed. 

111  n.  S.  449-472,  28  L.  Ed.  482,  4  Sup.  Ct.  487,  AMEB  Y.  KANSAS. 

Quo  warranto  was  originally  a  civil  proceeding,  and  under  Kansas  stat- 
ute is  a  suit  of  civil  nature,  within  meaning  of  removal  statutes. 

Approved  in  Standard  Oil  Co.  v.  Missouri,  224  U.  S.  283,  Ann.  Gas. 
1913D,  936,  56  L.  Ed.  768,  32  Sup.  Ct.  406,  in  quo  warranto  proceed- 
ings in  Missouri,  corporation  may  be  subjected  to  fine  as  well  as  to  judg- 
ment of  ouster;  City  of  Montgomery  v.  Postal  Tel.  Cable  Co.,  218  Fed. 
475,  suit  to  restrain  telegraph  company  from  doing  business  in  viola- 
tion of  criminal  ordinance  is  not  civil  action  and  is  not  removable; 
Wilburn  v.  State,  140  Ga.  139,  78  S.  E.  820,  construing  term  ''criminal 
case"  as  used  in  Constitution;  State  v.  Standard  Oil  Co.,  61  Neb.  33, 
84  N.  W.  414,  holding  foreign  corporation  committing  criminal  acts 
violating  anti-trust  law  (91a,  Comp.  Stats.  1899,  Nebraska),  may  by  quo 
warranto  be  excluded  from  State;  Territory  of  Armijo,  14  N.  M.  211, 
89  Pac.  269,  proceedings  in  quo  warranto  are  not  void  because  done 
outside  regular  term;  Fordyce  v.  State,  115  Wis.  611,  92  N.  W.  431, 
holding  quo  warranto  proceedings  by  State  under  Rev.  Stats.  1898, 
c.  149,  Wisconsin,  to  determine  right  of  person  to  hold  oflfice  of  county 
school  superintendent,  is  in  nature  of  civil  action;  State  v.  Frost,  113 
Wis.  645,  89  N.  W.  918,  919,  923,  holding  proceedings  by  State  to  enforce 
purpose  not  penal  is  "of  a  civil  nature,''  under  Acts  of  Congress  1888, 
c.  866,  §§1,  2,  and  permits  removal  to  Federal  court;  Foster  v.  Kansas, 

112  U.  S.  206,  28  L.  Ed.  697,  5  Sup.  Ct.  98  (reprinted  in  32  Kan.  768), 
reafl&rming  rule;  Illinois  v.  Illinois  Cent.  R.  Co.,  33  Fed.  728,  729,  ap- 
plied in  Illinois ;  Iowa  v.  Chicago  etc.  R.  Co.,  37  Fed.  499,  502,  3  L.  R.  A. 
557,  558,  and  Texas  v.  Day  Land  etc.  Co.,  41  Fed.  230,  both  holding 
removal  depends  on  nature  of  right,  not  on  form;  Buckman  v.  State, 
34  Fla.  57,  24  L.  R.  A.  810,  15  South.  699,  questions  of  fact  on  quo  war- 
ranto are  triable  by  jury;  Attorney-General  .v.  Sullivan,  163  Mass.  449, 
28  L.  R.  A.  457,  40  N.  E.  845,  trial  of  right  to  presidency  of  common 
council  need  not  be  by  jury;  State  v.  Moores,  56  Neb.  4,  76  N.  W.  531, 
respondent  in  quo  warranto  may  not  demand  jury ;  Shumate  v.  Super- 
visors, 84  Va.  579,  5  S.  E.  570,  672,  quo  warranto  to  determine  office, 
bars  mandamus  to  pay  salary  to  ousted  party;  dissenting  opinion  in 
Sparf  V.  United  States,  156  U.  S.  129,  39  L.  Ed.  370,  15  Sup.  Ct.  303, 
arguendo. 

Where  validity  of  consolidation  of  two  corporations,  tried  by  quo  war- 
ranto, rests  alone  on  laws  of  Congress,  it  involves  a  Federal  question. 
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Approved  in  Pacific  R.  R.  Removal  Cases,  115  U.  S.  15,  16,  29  L.  Ed. 
324,  5  Sup.  Ct.  1120,  allowing  removal  by  railroads  created  under  act 
of  Congress;  United  States  v.  Stanford,  70  Fed.  361,  17  C.  C.  A.  143, 
consolidations  under  authority  of  Congress,  are  treated  as  corporations 
under  act  of  Congress. 

Where  right  set  up  will  be  defeated  by  one  construction  of  Federal  stat- 
ute, and  sustained  by  another,  a  Federal  question  is  Involved. 

Approved  in  Alabama  etc.  Ry.  Co.  v.  American  Cotton  Oil  Co.,  229 
Fed.  19,  action  for  nondelivery  of  interstate  shipment  held  to  involve 
interpretation-  of  amendment  of  1906  to  Interstate  Commerce  Act  and 
to  be  removable  to  Federal  court;  Chalmers  Chemical  Co.  v.  Chadeloid 
Chemical  Co.,  175  Fed.  998,  where  pleadings  raised  question  of  con- 
stru^ion  of  Anti-Trust  Act,  suit  was  removable;  Cound  v.  Atchison 
T.  &  S.  F.  Ry.  Co.,  173  Fed.  532,  Federal  court  has  jurisdiction  of  suit 
involving  construction  of  Employers'  Liability  Act;  Miller  v.  Illinois 
Cent.  R.  Co.,  168  Fed.  985,  suit  under  Employers'  Liability  Act  not  in- 
volving construction  is  not  removable;  State  of  Oregon  v.  Three  Sisters 
Irr.  Co.,  158  Fed.  349,  action  on  contract  to  reclaim  desert  lands  de- 
pending for  validity  of  act  of  Congress  is  removable  to  Federal  court; 
American  Water- Works  etc.  Co.  v.  Home  Water  Co.,  115  Fed.  177,  hold- 
ing allegation  that  subsequent  enactement  annuls  prior  contract  of  ex- 
clusive franchise  of  streets  raises-  Federal  question,  requisite  amount 
being  involved,  regardless  of  citizenship;  Southern  R.  Co.  v.  North 
Carolina  Corp.  Comm.,  97  Fed.  514,  holding  railroad  claiming  assess- 
ments levied  without  legal  authority  and  same  was  discriminative  in-, 
volves  Federal  question  of  prohibiting  taking  property  without  due 
process  of  law;  Darnell  v.  State,  174  Ind.  150,  90  N.  E.  772,  suit  by 
State  to  recover  taxes  on  property  omitted  from  taxation,  against  non- 
residents is  not  removable  to  Federal  court;  Southern  Ry.  Co.  v.  State, 
165  Ind.  617,  75  N.  E.  273,  action  in  which  State  is  real  party  is  not 
removable  to  Federal  court  on  ground  of  diverse  citizenship ;  Nichols  v. 
Chesapeake  etc.  Ry.  Co.,  127  Ky.  320, 17  L.  E.  A.  (N.  S.)  861,  105  S.  W. 
483,  action  for  injury  of  employee  held  to  arise  under  Federal  Safety 
Appliance  Act  of  189.3,  and  to  be  removable;  Shellenbarger  v.  Fewel, 
34  Okl.  83,  124  Pac.  619,  case  cannot  be  removed  simply  because  it  be- 
comes necessary  in  progress  of  litigation  to  construe  Federal  laws;  Elk 
V.  Williams,  112  U.  S.  98,  28  L.  Ed.  645,  5  Sup.  Ct.  43,  right  involving 
jurisdictional  amount,  arising  under  Federal  Constitution,  Circuit  Court 
has  jurisdiction,  irrespective  of  citizenship;  Starin  v.  New  York,  115 
U.  S.  257,  29  L.  Ed.  390,  6  Sup.  Ct.  31,  whether  New  York  city  has  ex- 
elusive  right  to  establish  ferries,  and  whether  this  is  interfered  with, 
is  no  Federal  question;  In  re  Lennon,  166  U.  S.  554,  41  L.  Ed.  1113,  17 
Sup.  Ct.  660,  bill  to  enforce  compliance  with  Interstate  Commerce  Com- 
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mission  Act,  involves  Federal  question;  Colorado  Central  Min.  Co.  v. 
Turck,  160  U.  S.  143,  37  L.  Ed.  1032,  14  Sup.  Ct.  37,  and  Metcalf  v. 
Watertown,  128  U.  S.  689,  32  L.  Ed.  544,  9  Sup.  a.  174,  both  holding 
suU  originally  brought  in  Circuit  Court,  Federal  question  must  appear 
at  the  outset;  Pacific  Gas  Imp.  Co.  v.  EUert,  64  Fed.  429,  plaintiff  must 
show  question  in  his  pleading,  not  merely  that  defendant  will  raise  it; 
Tennessee  v.  Union  &  Planters'  Bank,  162  U.  S.  460,  38  L.  Ed.  513,  14 
Sup.  Ct.  666  (see  dissenting  opinion  in  162  U.  S.  468,  38  L.  Ed.  516,  14 
Sup.  Ct.  659),  under  act  of  1888,  Circuit  Court  has  no  jurisdiction  by 
removal,  or  original,  unless  Federal  question  appears  in  plaintiff's  state- 
ment; Kansas  v.  Bradley,  26  Fed.  289,  question  once  decided  by 
United  States  Supreme  Court,  there  no  longer  remains  a  Federal 
question;  Nashville  etc.  Ry.  Co.  v.  Taylor,  86  Fed.  177,  the  ques- 
tion is  same  whether  appellate  original  or  by  removal;  Arkansas  v. 
Kansas  etc.  Coal  Co.,  96  Fed.  365,  356,  357,  injunction  to  prohibit  bring- 
ing of  laborers  into  State,  raises  Federal  question;  dissenting  opinion 
in  Ex  parte  Martinez,  66  Tex.  Cr.  107,  145  S.  W.  1015,  majority  holding 
citizen  of  Mexico  charged  with  crime  in  Texas  was  entitled  to  same 
rights  only  as  citizen  of  State,  under  treaties  with  Mexico. 

Congress  may  Invest  inferior  Federal  court  with  Jurisdiction  over  mat- 
ters in  which  Supreme  Court  has  original,  but  not  exclusive,  Jurisdiction; 
e.  g.,  removal  act  of  1875. 

Approved  in  Higgins  v.  Tax  Assessors  of  Pawtucket,  27  R.  I.  408,  63 
Atl.  37,  Practice  Act  1906,  p.  4,  §  12,  giving  Superior  Court  jurisdiction 
of  extraordinary  writs,  does  not  violate  Const.  Amend,  art.  XII,  giving 
Supreme  Court  power  to  issue  prerogative  writs;  Ex  parte  Wilbarger, 
41  Tex.  Cr.  520,  55  S.  W.  971,  holding  under  Const.,  art.  V,  §  1,  legisla- 
ture may  establish  other  courts  unless  former  courts  had  exclusive 
jurisdiction;  United  States  v.  Louisiana,  123  U.  S.  36,  31  L.  Ed.  72,  8 
Sup.  Ct.  19,  State  may  sue  in  Court  of  Claims;  Plaquemines  Fruit  Co. 
V.  Henderson,  170  U.  S.  518,  42  L.  Ed.  1129,  18  Sup.  Ct.  688,  State  may 
sue  noncitizens  in  its  own  courts,  subject  to  removal  and  review  in 
proper  cases;  Jones  v.  Reed,  3  Wash.  61,  27  Pac.  1068,  original  juris- 
diction in  quo  warranto  and  mandamus,  as  to  State  officers,  given  to 
Supreme  Court,  does  not  prevent  injunction  against  them  in  Superior 
Court. 

Quo  warranto  proceedings  by  State,  Involving  Federal  question,  may  be 
removed  to  Circuit  Court  by  defendant. 

Approved  in  Hickman  v.  Missouri  etc.  Ry.  Co.,  97  Fed.  116,  holding 
railroad  commissioners  of  Missouri  suing  railroad,  under  State  statute, 
to  enforce  obedience  to  fixed  rate.  State  not  real  party  in  interest,  pre- 
venting removal ;  Southern  Ry.  Co.  v.  State,  166  Ind.  617,  75  N.  E.  273, 
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action  in  name  of  State  by  prosecuting  attorney  against  railroad  for 
recovery  of  statutory  penalties  is  not  removable;  Southern  Pac.  R.  R. 
Co.  V.  California,  U8  U.  S.  112,  30  L.  Ed.  104,  6  Sup.  Ct.  994,  right  of 
State  to  tax  franchise  derived  from  Congress  by  one  of  its  own  corpo- 
rations, involves  Federal  question;  Virginia  Coupon  Cases,  25  Fed.  659, 
State  may  be  sued  by  a  citizen,  where  Federal  question  is  involved; 
Abeel  v.  Culberson,  56  Fed.  333,  South  Carolina  v.  Port  Royal  etc.  Ry. 
Co.,  56  Fed.  334,  Hickman  v.  Missouri  etc.  Ry.,  151  Mo.  656,  52  S.  W. 
354,  Stone  ▼.  South  Carolina,  117  U.  S.  433,  29  L.  Ed.  963,  6  Sup.  Ct. 
800,  Germania  Ins.  Co.  v.  Wisconsin,  119  U.  S.  475,  80  L.  Ed.  461,  7 
Sup.  Ct.  261,  Postal  Tel.  Cable  Co.  v.  Alabama,  155  U.  S.  487,  89  L.  Ed. 
283,  15  Sup.  Ct.  194,  Plaquemines  Fruit  Co.  v.  Henderson,  170  U.  S. 
520,  42  L.  Ed.  1180,  18  Sup.  Ct.  689,  Indiana  v.  Alleghany  Oil  Co.,  85 
Fed.  872,  Arkansas  v.  Kansas  etc.  Coal  Co.,  96  Fed.  354,  and  State  v. 
Port  Royal  etc.  Ry.  Co.,  45  S.  C.  434,  23  S.  E.  372,  all  holding  Circuit 
Court  has  no  jurisdiction,  originally  or  by  removal,  of  suit  by  State, 
unless  Federal  question  is  involved;  Hans  v.  Louisiana,  24  Fed.  68,  citi- 
zen cannot  sue  his  own  State  in  Federal  court. 

Power  of  courts  to  decree  dissolution  of  corporation.    Note,   96 
Am.  Bee.  757. 

Jurisdiction  of  action  against  foreign  consul  or  other  commercial 
agent  of  foreign  country.    Note,  19  Ann.  Gas.  915. 

Miscellaneous.  Cited  in  State  v.  Blaisdell,  18  N.  D.  39,  119  N.  W. 
364,  to  point  that  legislative  construction  is  entitled  to  great  weight 
in  construing  Constitution ;  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  297, 
82  L.  Ed.  246,  8  Sup.  Ct.  1378,  Capital  Traction  Co.  v.  Hof,  174  U.  S. 
10,  43  L.  Ed.  878,  19  Sup.  Ct.  584,  both  as  to  value  of  act  of  1789,  as 
contemporaneous  construction;  Chicago  Ry.  Co.  v.  Martin,  59  Kan.  447, 
53  Pac.  464,  not  applicable. 

Ill  n.  S.  472-477,  28  L.  Ed.  491,  4  Sup.  Ob.  495,  AUjET  ▼.  NOTT. 

Hearing  on  general  demuner  is  a  trial  of  action  within  act  of  1875,  and 
removal  petition  thereafter  is  too  late,  thoagh  leave  given  to  answer. 

Approved  in  Lantz  v.  Fretts,  173  Fed.  1009,  following  rule;  Con- 
necticut Fire  Ins.  Co.  v.  Manning,  177  Fed.  897,  101  C.  C.  A.  107,  hear- . 
ing  and  decision  of  motion  for  judgment  on  pleadings  is  compliance 
with  order  remanding  cause  for  new  trial ;  John  D.  Park  &  Sons  Co.  v. 
Bruen,  139  Fed.  699,  failure  to  expressly  state  that  dismissal  was  on 
merits  does  not  permit  new  suit  for  same  cause  of  action,  without  ex- 
amination as  to  whether  dismissal  was  on  merits;  Atlanta  etc.  Ry.  Co. 
V.  Southern  Ry.  Co.,  131  Fed.  661,  66  C.  C.  A.  601,  hearing  of  motion 
to  dissolve  restraining  order  on  ex  parte  affidavits,  in  chambers,  does 
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not  preclude  removal;  Winkler  v.  Chicago  etc.  R.  R.  Co.,  108  Fed.  307, 
holding  time  to  plead  being  by  court  order  in  Indiana,  under  Judiciary 
Act  1887-88,  record  on  removal  must  show  that  State  court  extended 
time;  Goldtree  v.  Spreckles,  135  Cal.  669,  67  Pac.  1092,  holding  demur- 
rer sustained  two  of  three  allegations,  defendant  answering  third, 
plaintiff  dismissing  as  to  it,  not  amending  complaint,  trial  judgment 
for  defendant;  State  v.  District  Court,  32  Mont.  42,  79  Pac.  548,  sub- 
mission of  motion  for  judgment  on  pleadings  is  trial  within  Code  Civ. 
Proc,  §  1004,  subd.  1,  providing  for  dismissal  at  any  time  before  trial ; 
State  V.  Mitchell,  24  N.  D.  209,  139  N.  W.  576,  court  may  deny  leave  to 
intervene  in  mandamus  after  demurrer  interposed  and  argued;  Walker 
V.  Maronda,  15  N.  D.  67,  106  N.  W.  298,  change  of  venue  cannot  be  de- 
manded after  demurrer  to  complaint  overruled;  Scharff  v.  Leyy,  112 
U.  S.  712,  28  L.  Ed.  825,  5  Sup.  Ct.  360,  Gregory  v.  Hartley,  113  U.  S. 
746,  28  L.  Ed.  1151,  5  Sup.  Ct.  745,  and  Theurkauf  v.  Ireland,  11  Sawy. 
513,  27  Fed.  769,  770,  all  following  rule ;  Bank  of  Maysville  v.  Claypool, 
120  U.  S.  270,  30  L.  Ed.  638,  7  Sup.  Ct.  546,  no  removal  after  trial  and 
demurrer  to  evidence;  Laidly  v,  Huntington,  121  U.  S.  181,  80  L.  Ed. 
884,  7  Sup.  Ct.  856,  Delbanco  v.  Singletary,  14  Sawy.  125,  40  Fed.  177, 
and  Wilson  v.  Rock  Island  Paper  Co.,  20  Fed.  706,  Gregory  v.  Hartley, 
113  U.  S.  742,  28  L.  Ed.  115,  5  Sup.  Ct.  745,  all  apply  where  demurrer 
sustained ;  Fisk  v.  Henarie,  142  U.  S.  467,  35  L.  Ed.  1083,  12  Sup.  Ct. 
209,  applying  same  construction  to  act  of  1888;  Price  v.  Coleman,  22 
Fed.  694,  demurrer  being  final  hearing,  docket  fee  may  be  taxed; 
Wilkinson  v.  Delaware  etc.  Ry.  Co.,  23  Fed.  562,  after  withdrawal  of 
demurrer,  and  new  declaration  and  plea,  case  not  removable;  Wilkin- 
son V.  Delaware  etc.  Ry.  Co.,  23  Fed.  565,  pleading,  taken  from  record 
by  stipulation,  may  be  used  to  show  removal  is  too  late;  Chicago  etc. 
R.  Co.  V.  Minnesota  etc.  R.  Co.,  29  Fed.  339,  not  removable  after  appeal 
from  order  allowing  temporary  injunction;  Richards  v.  Incorporated 
Town  of  Rock  Rapids,  31  Fed.  506,  may  be  removed  after  motion  to 
strike  petition  from  files  is  made  and  refused;  Lookout  Mt.  R.  Co. 
V.  Houston,  32  Fed.  711,  applying  rule  under  act  of  1887;  Davis  v. 
Chicago  etc.  Ry.  Co.,  46  Fed.  308,  under  acts  of  1887,  1888,  no  removal 
for  local  prejudice  after  mistrial;  Hobart  v.  Illinois  Cent.  R.  Co.,  81 
Fed.  6,  7,  8,  no  removal  for  local  prejudice,  under  acts  of  1887,  1888, 
after  demurrer;  McDonald  v.  Hope  Min.  Co.,  48  Fed.  594,  595,  filing 
of  demurrer  does  not  enlarge  time  to  remove;  Messinger  v.  New  Eng- 
land Mut.  Life  Ins.  Co.,  59  Fed.  417,  dismissal  of  bill  after  sustaining 
demurrer,  bars  subsequent  suit;  Brennan  v.  Berlin  Iron  Bridge  Co., 
71  Conn.  490,  491,  42  Atl.  ,629,  final  judgment  on  demurrer  on  merits, 
is  final;  St.  Louis  etc.  Ry.  v.  Weaver,  35  Kan.  422,  11  Pac.  413,  dis- 
allowing removal;  Larson  v.  Cox,  39  Kan.  633,  18  Pac  893,  not  re- 
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movable  pending  second  trial,  allowed  by  statute  for  possession  of  land; 
Hume  V.  Woodruff,  26  Or.  376,  38  Pac.  191,  general  demurrer  is  trial, 
and  thereafter  plaintiff  is  not  entitled  to  voluntary  nonsuit;  Kennedy 
V.  Ehlen,  31  W.  Va.  556,  8  S.  E.  407,  suit  must  be  removed  at  inter- 
vening special  term,  before  next  regular  term;  Martin  v.  Carter,  48 
Fed.  598,  arguendo. 

Distinguished  in  Fisk  v.  Henarie,  13  Sawy.  50,  52,  32  Fed.  426,  427, 
removal  may  be  where  trial  is  pending,  in  spite  of  any  number  of  mis- 
trials; McLean  v.  Clark,  23  Fed.  861,  when  defendant  has  right  to  an- 
swer on  overruling  demurrer,  it  is  not  final  hearing,  and  no  docket  fee 
is  taxed;  Field  v.  Williams,  24  Fed.  613,  514,  515,  516,  under  subd.  3, 
§  639,  Rev.  Stats.,  case  is  removable  after  ruling  on  demurrer;  Hone 
V.  Dillon,  29  Fed.  468,  under  act  of  1867,  case  removable  in  Georgia 
after  demurrer;  Tennessee  Coal  etc.  Co.  v.  Waller,  37  Fed.  546,  under 
act  of  1887  may  be  removed  after  demurrer;  Frisbie  v.  Chesapeake 
etc  Ry.  Co.,  57  Fed.  2,  case  may  be  remanded  for  defective  averment  of 
citizenship,  after  demurrer  in  Federal  court;  North  Muskegon  v.  Clark, 
62  Fed.  698,  10  C.  C.  A.  591,  and  O'Hara  v.  Parker,  27  Or.  163,  39 
Pac.  1005,  both  holding  demurrer  sustained  for  want  of  material  alle- 
gation, is  no  bar  to  suit  wherein  it  is  alleged. 

A  demurrer  to  a  complaint  that  It  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  raises  an  issue  which,  when  tried,  will  finally  dispose 
of  the  case  on  the  merits,  unless  leave  is  given  to  amend  or  plead  over. 

Approved  in  Qould  v. .Soto,  14  Ariz.  563,  133  Pac.  412,  judgment 
on  objection  to  evidence  on  ground  that  complaint  showed  plaintiffs 
not  entitled  to  maintain  suit  in  equity  is  res  adjudicata;  Smith  v. 
Cowell,  41  Colo.  186,  92  Pac.  22,  judgment  of  dismissal  on  sustaining 
demurrer  on  ground  that  plaintiff  not  entitled  to  relief  prayed  for 
bars  subsequent,  suit  in  State  court  setting  up  like  lequitable  cause ; 
Holderman  v.  Hood,  78  Kan.  49,  96  Pac.  72,  judgment  on  demurrer 
held  res  adjudicata;  Porrotte  v.  Dryden,  73  Neb.  294,  102  N.  W.  612, 
final  judgment  on  demurrer  to  bill  for  new  trial  in  former  suit  is  bar 
to  another  suit  on  same  ground;  Marsh  v.  Atlantic  Coast  Line  R.  Co., 
161  N.  C.  162,  65  S.  E.  912,  judgment  on  sustaining  general  demurrer 
bars  further  action  on  same  cause;  Hutchings  v.  Royal  Bakery  &  Con- 
fectionery Co.,  60  Or.  55,  118  Pac.  187,  court  may  grant  nonsuit  on 
motion  of  plaintiff  before  close  of  his  case. 

Judgment  or  decree  on  merits  rendered  on  demurrer  as  constitut- 
ing former  adjudication.    Note,  Ann.  Gas.  1913A,  544. 

Miscellaneous.  Cited  in  Morris  v.  Dunbar,  149  Fed.  407,  79  C.  C.  A. 
226,  as  to  practice  when  demurrer  sustained ;  Lovell  v.  Cragin,  136  U.  S. 
151,  84  L.  Ed.  379,  10  Sup.  Ct.  1031,  without  point. 
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111  n.  S.  477-479,  28  L.  Ed.  477,  4  Sup.  Ct.  498,  UNITED  STATES  ▼.  BELL. 

ik  action  on  naval  paymaster's  bond,  transcript  from  books  of  Treasury 
Department,  certified  by  auditor  and  authenticated  by  secretary,  is  admis- 
sible under  statute. 

Approved  in  United  States  v.  Lew  Poy  Dew,  119  Fed.  789,  holding 
United  States  commissioner's  certificate  Chinese  right  to  remain  in- 
admissible, proving  prior  adjudication  of  defendant's  right  not  being 
certified  copy  but  mere  recital;  Moses  v.  United  States,  166  U.  S.  594, 
598,  41  L.  Ed.  1127,  1129,  17  Sup.  Ct.  690^  692,  applying  rule  in  action 
on  bond  of  army  disbursing  agent. 

Ill  n.  S.  479-486,  28  L.  Ed.  478,  4  Sup.  Ot.  626,  ANDERSON  ▼.  PHILADEL- 
PHIA ETC.  CO. 

Party  voluntarily  appearing  on  books  of  national  bank  as  owner  of 
stock,  is  liable  as  shareholder. 

Approved  in  Matteson  v.  Dent,  176  U.  S.  530,  44  L.  Ed.  575,  20  Sup. 
Ct.  423,  holding  probate  court  allotting  bank  shares  to  widow  and 
heirs  who  let  same  remain  in  name  of  deceased  on  books  are  liable  if 
bank  becomes  insolvent;  Hurlburt  v.  Arthur,  140  Cal.  109,  73.Pac.  737, 
holding  holder  of  bank  stock  as  collateral  security  exempt  from  liability 
to  creditors,  provided  his  name  so  appears  on  corporation's  books; 
First  Nat.  Bank  v.  Hawkins,  79  Fed.  52,  24  C.  C.  A.  444,  enforcing  lia- 
bility of  bank  holding  shares  in  another  national  bank;  In  re  Argus 
Printing  Co.,  1  N.  D.  445,  26  Am.  St.  Rep.  649,  12  L.  R.  A.  787,  48 
N.  W.  351,  holding  pledgee  of  stock,  appearing  on  books  as  owner,  en- 
titled to  vote  if. 

Distinguished  in  Whitney  v.  Butler,  118  U.  S.  660,  80  L.  Ed.  268, 
7  Sup.  Ct.  63  (reversing  28  Fed.  298),  holding  vendee  of  stock  not  lia- 
ble after  sale  to  agent  of  bank,  although  no  formal  transfer  on  books. 

Transfer  of  national  bank  stock  to  Irresponsible  person,  by  registered 
owner  acting  in  bad  faith  to  escape  liability,  is  void  as  to  creditors. 

Approved  in  Houghton  v.  Hubbell,  91  Fed.  454,  33  C.  C.  A.  574",  and 
Hubbell  V.  Houghton,  86  Fed.  551,  552,  both  holding  owner  of  stock 
standing  in  agent's  name,  liable. 

Bona  flde  pledgee  of  national  bank  stock  standing  in  name  of  irrespon- 
sible trustee,  who  dees  not  exercise  rights  of  stockholder,  is  not  Uable  as 
such. 

Approved  in  Ohio  Valley  Nat.  Bank  v.  Hulitt,  204  U.  S.  166,  51 
la.  Ed.  426,  27  Sup.  Ct.  179,  real  owner  of  shares  of  national  bank 
stocks  is  liable  thereon,  though  not  registered  to  him;  Rankin  v.  Fidel- 
ity Trust  Co.,  189  U.  S.  248,  252,  47  L.  Ed.  795,  797,  23  Sup.  a.  655,  557^ 
holding  pledgee  of  national  bank  stock  not  liable  for  bank  debts  as. 
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"shareholder,"  unless  he  has  become  in  fact  owner  or  has  so  represented 
himself;  Hulitt  v.  Ohio  Val.  Nat.  Bank,  137  Fed.  464,  69  C.  C.  A.  609, 
where  defendant  holding  national  bank  stock  as  pledgee  caused  stock 
to  be  transferred  on  books  to  employee  after  death  of  pledger,  and 
collected  from  estate  balance  of  debt  after  deducting  amount  indorsed 
on  note  secured,  defendant  liable  for  assessment;  piggins  v.  Fidelity 
Ins.  etc.  Co.,  108  Fed.  477,  46  C.  C.  A.  509,  holding  pledgee  of  national 
bank  stock  with  power  of  transfer  not  liable  as  stockholder  for  assess- 
ment by  transferring  on  books  to  employee  as  trustee ;  Hayes  v.  Fidelity 
Insurance  Trust  &  Safe  Deposit  Co.,  105  Fed.  160,  holding  pledgee  of 
national  bank  stock,  with  power  of  transfer,  not  liable  for  assessment 
by  transferring  on  books  to  trustee  who  holds  for  both;  Wilson  v. 
Merchants'  Loan  &  Trust  Co.,  98  Fed.  691,  39  C.  C.  A.  231,  holding 
pledgee  of  national  bank  stock,  power  of  attorney  to  transfer  on  books, 
not  liable  as  shareholder  under  Rev.  Stats.,  §  5151,  bank  becoming  in- 
solvent ;  Pauly  v.  State  Loan  etc.  Co.,  165  U.  S.  615,  624,  41  L.  Ed.  848, 
851,  17  Sup.  Ct.  468,  472  (affirming  56  Fed.  431),  holding  creditor  hold- 
ing stock  in  his  own  name,  as  security,  not  liable  thereon;  Andrews 
V.  National  Foundry  etc.  Works,  76  Fed.  175,  36  L.  R.  A.  152,  22 
C.  C.  A.  110,  and  Welles  v.  Larrabee,  36  Fed.  870,  2  L.  R.  A.  474,  both 
applying  rule;  Lucas  v.  Coe,  86  Fed.  974,  holding  bona  fide  trustee 
not  liable  on  stock  held  by  him;  May  v.  Genesee  Co.  Sav.  Bank,  119 
Mich.  330,  79  N.  W.  631,  and  Baker  v.  Old  Nat.  Bank,  86  Fed.  1007, 
3008,  both  holding  pledgee  of  bank  stock  not  liable  thereon;  Houghton 
v.  Hubbell,  91  Fed.  455,  33  C.  C.  A.  574,  holding  owner  of  bank  stock 
standing  in  agent's  name  liable  thereon. 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  3  Am.  St.  Rep.  866. 

Liability  of  persons  holding  stock  as  collateral.    Note,  68  AnL  St. 
Rep.  544. 

Rights,  remedies   and  liabilities  of  pledgees  of  corporate   stock. 
Note,  121  Am.  St.  Rep.  199. 

Liability  for  corporate  debts  or  calls  of  person  who  holds  stock  as 
collateral  security.    Note,  10  Ann.  Gas.  783,  784. 

Liability  of  pledgee  of  stock  as  shareholder.    Note,  36  L.  R.  A.  140. 
Ill  U.  S.  486-487,  28  L.  Ed.  481,  4  Sup.  Ot.  600,  TEXAS  ETC.  BY.  CO.  v. 


Writ  of  error  made  returnable  on  wrong  day,  bearing  wrong  teste  and 
wrong  signatures  of  Justice  and  clerk  and  seal  of  court,  will  not  be  dis- 
missed, but  ordered  amended  under  authority  of  statute. 

Approved  in  Bryan  v.  Ker,  222  U.  S.  113,  56  L.  Ed.  117,  32  Sup.  Ct. 
26,  writ  may  be  executed  though  signed  by  one  ineffectually  authorized, 
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and  defect  cured  by  substituting  signature  of  authorized  person; 
Long  V.  Farmers'  State  Bank,  147  Fed.  362,  9  L.  E.  A.  (N.  8.)  585,  77 
C.  C.  A.  538,  refusing  to  dismiss  writ  of  error  attested  by  judge  and 
clerk  of  district  court;  Walton  v.  Marietta  Chair  Co.,  157  U.  S.  346,' 
39  L.  Ed.  727,  15  Sup.  Ct.  628,  substituting  name  of  successor  to  admin- 
istrator in  writ;  Bumham  v.  North  Chicago  etc.  Ry.  Co.,  87  Fed. 
169,  30  C.  C.  A.  594,  and  Cotter  v.  Alabama  etc.  R.  Co.,  61  Fed.  750, 
10  C.  C.  A.  35,  both  affixing  seal  to  writ  where  it  was  omitted;  Miller 
▼.  Texas,  153  U.  S.  537,  38  L.  Ed.  813,  14  Sup.  Ct.  875,  arguendo. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  E.  A.  840. 

Ill  U.  S.  488-490,  28  L.  Ed.  492,  4  Sap.  Ot.  497,  TEXAS  ETC.  BT.  OO.  ▼. 


Petition  for  rehearing,  presented  in  season  and  entertained  by  court, 
prevents  original  Judgment  from  taking  effect  as  final  Judgment,  and  time 
Umited  for  appeal  or  writ  of  error  does  not  begin  to  mn  until  petition  is 
disposed  of.    > 

Approved  in  Sanborn  v.  Bay,  194  Fed.  41,  114  C.  C.  A.  57,  and 
United  States  v.  EUicott,  223  U.  S.  539,  56  L.  Ed.  542,  32  Sup.  Ct.  334, 
both  holding  judgment  not  final  till  motion  for  new  trial  denied,  so  as 
to  start  time  for  appeal;  Klein  v.  Southern  Pac.  Co.,  140  Fed.  214,  mere 
filing  of  motion  for  new  trial  in  due  time  without  order  of  court  does 
not  carry  matter  over  term;  Tullis  v.  Lake  Erie  etc.  R.  R.  Co.,  105  Fed. 
557,  44  C.  C.  A.  597,  holding  where  power  of  court  over  judgment  is 
retained,  bill  of  exceptions  may  be  settled  at  same  or  later  term; 
Lincoln  v.  First  Nat.  Bank,  64  Neb.  732,  90  N.  W.  877,  holding  law 
action  reviewable  only  by  proceeding  in  error,  motion  for  new  trial 
being  seasonably  presented,  time  of  beginning  proceedings  runs  from 
ruling  only ;  Alexander  v.  United  States,  57  Fed.  831,  6  C.  C.  A.  602, 
Louisville  Trust  Co.  v.  Stockton,  72  Fed.  2,  18  C.  C.  A.  408,  Altenberg 
V.  Grant,  83  Fed.  981,  28  C.  C.  A.  244,  Florence  Cotton  etc.  Co.  v.  Field, 
104  Ala.  477,  16  South.  539,  Pearce  v.  Strickler,  9  N.  M.  49,  49  Pac. 
728,  and  Aspen  Min.  etc.  Co.  v.  Billings,  150  U.  S.  36,  37  L.  Ed.  983, 
14  Sup.  Ct.  6,  all  applying  rule  in  determining  seasonability  of  appeal; 
Kingman  v.  Western  Mfg.  Co.,  170  U.  S.  678,  42  L.  Ed.  1194,  18  Sup.  Ct. 
787,  holding  judgment  not  api>ealable  while  motion  for  new  trial  is 
pending;  Southern  Pac.  Co.  v.  Johnson,  69  Fed.  564,  16  C.  C.  A.  317, 
and  Woods  v.  Lindvall,  48  Fed.  74,  1  C.  C.  A.  34,  both  holding  bill  of 
exceptions  must  be  filed  at  term  when  judgment  becomes  final;  Van 
Duzer  v.  Towne,  12  Colo.  App.  12,  55  Pac.  16,  arguendo. 

Distinguished  in  dissenting  opinion  in  Sanborn  v.  Bay,  194  Fed.  46, 
114  C.  C.  A.  57,  majority  holding  judpnent  not  final  for  purposes  of 
writ  of  error  till  motion  for  new  trial  denied. 
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Computation  of  time  for  appeal  or  writ  of  error  as  affected  by 
motion  for  new  trial  or  rehearing.    Note,  3  Ann.  Gas.  630. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  E.  A.  848,  849. 

Ill  n.  S.  490-499,  28  I..  Ed.  493,  4  Sup.  Ot  693,  EAGUBTON  MFO.  CO.  ▼, 
WEST,  B&ADLEY  9i  OABT  MFO.  CO. 

Patent  for  Eagleton  Improvement  in  Japanned  fnmitare^prUigB,  held 
▼old  for  want  of  novelty. 

Approved  in  Cary  v.  Domestic  Spring-Bed  Co.,  27  Fed.  300,  enjoining 
infringement  of  prior  patent  for  springs;  Caiy  v.  Wolff,  23  Blatchf. 
94,  24  Fed.  140,  and  Cary  v.  Lovell  Mfg.  Co.,  24  Fed.  142,  arguendo. 

Effect  of  generality  of  title  on  right  to  patent.    Note,  20  E*  B.  0. 
197. 

Antliority  given  by  applicant  for  patent,  to  attorneys,  to  amend  appli- 
cation ended  at  his  deatli,  and  patent  granted  thereafter  on  materially 
amended  application,  without  new  oath  by  administrator,  is  void. 

Approved  in  Steward  v.  American  Lava  Co.,  215  U.  S.  168,  54  L.  Ed. 
144,  30  Sup.  Ct.  46,  patent  held  void  for  want  of  oath  to  amendment; 
Karl  Kiefer  Mach.  Co.  v.  Unionwerke,  218  Fed.  856,  claims  introduced; 
by  supplementary  amendment  held  void  for  want  of  afi&davit;  Ney^ 
Mfg.  Co.  V.  G.  A.  Swineford  Co.,  211  Fed.  472,  patent  held  void  for 
failure  to  make  claim  under  oath;  Motion  Picture  Patents  Co.  v.  Inde- 
pendent Moving  Picture  Co.,  200  Fed.  414,  118  C.  C.  A.  563,  claims  by 
amendment  held  insufficient  for  want  of  oath;  L.  H.  Gilmer  v.  Geisel, 
187  Fed.  942,  109  C.  C.  A.  620,  dismissing  bill  for  infringement  on 
ground  that  claim  in  specification  was  invalid  because  not  predicated 
on  any  disclosure  of  subject  matter  thereof;  General  Elec.  Co.  v.  Mor- 
gan-Gardner Elec.  Co.,  159  Fed.  955,  suggestion  of  patentee's  attorneys, 
not  sworn  to,  by  way  of  amendment  held  ineffective  to  support  new 
claim;  American  Lava  Co.  v.  Stewart,  155  Fed.  737,  84  C.  C.  A.  157, 
new  claims  in  amendment  not  sworn  to,  held  ineffective;  John  R.  Will- 
iams Co.  v.  Miller  Mfg.  etc.  Co.,  107  Fed.  292,  holding  new  claim  being 
inserted  in  patent  application  by  applicant's  attorney,  without  new 
oath,  patent  not  invalidated  as  to  such  claim,  same  being  in  prior 
specification ;  Kittle  v.  Hall,  24  Blatchf.  192,  29  Fed.  514,  holding  claim 
inserted  four  years  after  filing  application,  void;  Milligan  v.  Lalance 
etc.  Mfg.  Co.,  21  Fed.  572,  holding  unauthorized  amendments  by  so- 
licitor, in  application,  renders  patent  void ;  De  La  Vergne  Refrigerating 
Mach.  Co.  V.  Featherstone,  49  Fed.  919,  holding  patent  issued  to  dead 
man,  void ;  Michigan  Cent.  R.  Co.  v.  Consolidated  Car  etc.  Co.,  67 
Fed.  126,  128,  130,  14  C.  C.  A.  232,  Erie  Rubber  Co.  v.  American  Dun- 
XTI— 37 
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lop  etc.  Co.,  70  Fed.  62,  Patent  Button  Co.  v.  Pilcher,  95  Fed.  483, 
and  De  La  Vcrgne  Bottle  etc.  Co.  v.  Valentine  Blatz  Brew.  Co.,  66  Fed. 
772,  14  C.  C.  A.  77,  all  holding  enlargement  beyond  scope  of  original 
application,  invalidates  patent;  Hoe  v.  Kahler,  23  Blatchf.  366,  25  Fed. 
279,  and  Railway  Register  Mfg.  Co.  v.  Broadway  etc.  B.  Co.,  26  Fed. 
525,  arguendo. 

Distinguished  in  De  La  Vergne  Refrigerating  Mach.  Co.  v.  Feather- 
stone,  147  U.  S.  227,  229,  37  L.  Ed.  144,  145,  13  Sup.  Ct  287,  288,  hold- 
ing patent  issued  to  inventor,  ''his  heirs  or  assigns,"  after  his  death, 
valid ;  Wirt  v.  Hicks,  45  Fed.  257,  holding  changes  in  specifications  made 
by  attorney  do  not  invalidate  patent;  Mine  &  Smelter  Supply  Co.  v. 
Braeckel  Concentrator  Co.,  197  Fed.  905,  new  specifications  and  claims 
held  to  be  amplifications  of  original  and  within  scope  of  invention ;  Phil- 
lips V.  Sensenich,  31  App.  D.  C.  164,  supplemental  oath  to  amended  appli- 
cation is  not  required  where  amendment  is  within  scope  of  original  ap- 
plication ;  United  States  v.  Choctaw  etc.  R.  R.  Co.,  3  Okl.  454, 41  Pac.  746, 
Rev.  Stats.  U.  S.,  §  1001,  relating  to  bond  for  costs  by  United  States,  does 
not  apply  to  case  brought  from  territorial  District  Court  to  Supreme 
Court  of  territory. 

Death  of  client  or  dissolution  of  corporation  as  terminating  rela- 
tion of  attorney  and  client.    Note,  Ann.  Gas.  1913A,  712. 

Rights  of  licensee  as  to  royalties  where  patent  is  invalid.    Note, 
20  £.  B.  G.  769. 

111  U.  S.  499-506,  28  L.  Ed.  496,  4  Sup.  Ot  601,  TTNITED  STATES  ▼. 
BBYANT. 

under  Alabama  code,  authorizing  affidavit  of  ownership  by  agent,  affi- 
davit by  agent  "to  best  of  his  knowledge,  information  and  belief,"  is 
sufficient. 

Approved  in  United  States  v.  Eldredge,  6  Utah,  166,  13  Pac.  676, 
holding  criminal  complaint  on  information  and  belief,  sufficient. 

United  States,  under  Bev.  Stats.,  §  1001,  is  not  required  to  give  bonds  to 
secure  issue  of  process  from  Federal  courts,  even  in  action  by  Federal  land 
agent,  brought  under  State  procedure,  to  replevy  logs  unlawfully  cut. 

Distinguished  in  United  States  v.  Choctaw  etc.  R.  Co.,  3  Okl.  454,  41 
Pac.  746,  holding  United  States  must  give  security  for  costs  in  terri- 
toriftl  courts. 

Ill  U.  S.  605-522,  28  L.  Ed.  498,  4  Sup.  Ot  683,  PAOIFIO  B.  B.  00.  ▼. 

MISSOXmi  PAO.  B.  B.  GO. 

On  appeal  in  suit  to  set  aside  foreclosure  sale  for  fraud,  record  of  fore- 
closure suit  not  made  part  of  bill  or  record,  cannot  be  referred  to. 
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Approved  in  Richardson  v.  Loree,  94  Fed.  379,  36  C.  C.  A.  301,  hold- 
ing demurrer  cannot  refer  to  record  of  prior  suit,  not  made  part  of  bill. 

Distinguished  in  Straus  v.  American  Pub.  Assn.,  201  Fed.  309,  119 
C.  C.  A.  644,  profert  of  judgment  in  cause  in  State  court  made  by  an- 
swer pleading  it  in  bar,  makes  record  in  case  part  of  pleading. 

Wliere  demurrers  are  to  whole  bill,  if  any  part  of  bill  is  good,  demurrers 
fail. 

Approved  in  Hume  v.  Laurel  Hill  Cemetery,  142  Fed.  663,  holding 
void  ordinance  prohibiting  burials  within  entire  county,  embracing  large 
tracts  of  unoccupied  land ;  Savannah  etc.  Ry.  v.  Jacksonville  etc.  Ry. 
Co.,  79  Fed.  38,  24  C.  C.  A.  437,  applying  rule  and  overruling  demurrer. 

While  corporation  was  prevented  tiom  defending  foreclosure  suit  by 
unfaithful  conduct  of  officers,  equity  will  grant  relief  against  sale. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  Boyd,  177  Fed.  821, 101  C.  C.  A. 
18,  holding  creditors  of  railroad,  mortgage  on  property  of  which  was 
foreclosed  by  collusion  with  mortgagee,  could  require  new  company 
formed  to  purchase  road  to  pay  their  claims;  Kirk  v.  United  States, 
124  Fed.  341,  holding  void  proceedings  in  Federal  District  Coiirt  of 
Georgia,  execution  founded  thereupon,  same  may  be  restrained  by  Fed- 
eral Circuit  Court  of  New  York;  United  States  Electric  Lighting  Ca 
V.  Leiter,  8  Mackey  (D.  C),  682,  refusing  to  enjoin  execution  on  decree 
in  equity,  where  no  fraud  in  procuring  decree  was  shown;  Leavenworth 
V.  Chicago  etc.  Ry.  Co.,  134  U.  S.  710,  33  L.  Ed^  1074,  10  Sup.  Ct.  716, 
refusing  to  set  aside  foreclosure  sale  of  railroad,  in  absence  of  fraud; 
Lamb  v.  San  Pedro  &  Canon  del  Agua  Co.,  3  N.  M.  464,  9  Pac.  630, 
arguendo. 

Distinguished  in  Kingsbury  v.  Buckner,  134  U.  S.  670,  33  L.  Ed.  1055, 
10  Sup.  Ct.  644,  holding  appellate  decree  not  impeachable  in  lower  court 
for  errors  apparent  on  record,  not  relating  to  jurisdiction. 

Time  pending  appeal  from  foreclosure  decree  cannot  be  counted  as 
laches  against  plaintiff,  in  subsequent  suit  to  set  aside  foreclosure  sale  for 
fraud. 

Approved  in  Nelson  v.  Meehan,  2  Alaska,  490,  judgment  obtained  by 
fraud  and  perjury  may  be  set  aside  after  term  and  after  affirmance  on 
appeal. 

Distinguished  in  Darnell  v.  Illinois  Cent.  R.  Co.,  206  Fed.  446,  447, 
124  C.  C.  A.  327,  in  computing  six  months  for  appeal  from  Circuit  Court 
judgment,  time  of  pendency  of  proceedings  for  review  in  Supreme  Court 
which  were  dismissed  for  want  of  jurisdiction  cannot  be  excluded. 

Where  Federal  court  having  Jurisdiction  of  foreclosure  suit,  decreed, 
sale,  it  has  Jurisdiction  of  suit  to  set  it  aside,  without  regard  to  citizenship 
of  parties. 
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Approved  in  Wabash  B.  R.  Co.  v.  Adelbert  College,  208  U.  S.  55,  52 
L.  Ed.  386,  28  Sup.  Ct.  1^2,  Federal  court  could  on  foreclosing  railroad 
mortgage  reserve  in  decree  jurisdiction  over  property  so  as  to  prevent 
State  court  from  decreeing  sale  to  satisfy  lien  of  equipment  bonds; 
Preston  v.  Calloway,  183  Fed.  20,  105  C.  C.  A.  311,  court  has  jurisdic- 
tion of  suit  in  equity  to  enforce  pajnnent  of  tax  to  satisy  its  judgment 
regardless  of  citizenship;  Hobbs  Mfg.  Co.  v.  Gooding,  164  Fed.  93,  Fed- 
eral court  has  jurisdiction  of  creditor's  bill  filed  by  plaintiff,  who  has 
recovered  judgment  in  that  court,  to  set  aside  fraudulent  conveyances 
of  debtor  regardless  of  citizenship;  City  of  New  Orleans  v.  Howard, 
160  Fed.  398,  87  C.  C.  A.  345,  Federal  court  in  possession  of  water- 
works property  sought  to  be  partitioned  can  partition  property  and  de- 
termine'all  matters  relating  to  it  r^ardless  of  citizenship  of  parties; 
O'Connor  v.  O'Connor,  146  Fed.  997,  in  equity  suit  to  set  aside  dis- 
missal of  law  action,  service  may  be  made  on  defendants  though  they 
reside  out  of  district;  Hatcher  v.  Hendrie  etc.  Supply  Co.,  133  Fed.  270, 
68  C.  C.  A.  19,  applying  rule  to  equity  suit  to  enforce  attachment  lien 
obtained  in  former  action,  and  to  subject  attached  property  to  satis- 
faction of  judgment;  Manning  v.  Berdan,  132  Fed.  383,  384,  385,  bill 
in  Federal  equity  court  to  enjoin  law  action  by  nonresident  defendant 
in  latter  against  plaintiff  and  nonresident  corporation  which  is  not 
party  is  not  ancillary  so  as  to  give  jurisdiction  over  corporation  by  ser- 
vice on  its  attorneys,  or  on  corporation  outside  district ;  Hampton  Roads 
Ry.  etc.  Co.  v.  Newport  News  etc.  Elec.  Co.,  131  Fed.  536,  Federal 
court  appointing  receiver  to  operate  railroad  for  creditors  has  ancillary 
jurisdiction  of  petition  by  receiver  to  restrain  maintenance  of  gates 
across  highway,  thereby  destroying  railroad's  property,  irrespective  of 
citizenship;  Virginia-Carolina  Chemical  Co.  v.  Home  Ins.  Co.,  113  Fed. 
3,  51  C.  C.  A.  21  (affirming  Home  Ins.  Co.  v.  Virginia-Carolina  Chem- 
ical Co.,  109  Fed.  687),  holding  bill  in  Federal  court  to  restrain  fur- 
ther actions  at  law,  liability  of  insurers  to  be  determined  under  bill,  ^ 
was  ancillary  and  maintainable  in  Federal  court;  Gableman  v.  Peoria 
etc.  Ry.  C,  101  Fed.  5,  41  C.  C.  A.  160,  holding  State  action  for  dam- 
ages -for  personal  injury  against  railroad  receiver,  appointed  by  Federal 
court,  not  removable,  being  purely  under  State  law;  Dewey  v.  West 
Fairmont  Gas  etc.  Co.,  123  U.  S.  333,  31  L.  Ed.  181,  8  Sup.  Ct.  150,  hold- 
ing Federal  court  has  jurisdiction  of  suit  ancillary  to  prior  suit  on 
judgment;  Johnson  v.  Christian,  125  U.  S.  646,  31  L.  Ed.  821,  8  Sup. 
Ct.  1136,  holding  Federal  court  has  jurisdiction  of  suit  to  restrain  en- 
forcement of  ejectment  decree;  Root  v.  Woolworth,  150  U.^  S.  413,  37 
L.  Ed.  1126,  14  Sup.  Ct.  139,  applying  rule  to  suit  brought  to  enforce 
decree  quieting  title  to  land;  Carey  v.  Houston  etc.  Ry.  Co.,  161  U.  S. 
130,  131,  40  L.  Ed.  644,  16  Sup.  Ct.  542,  543,  Foster  v.  Mansfield  etc. 
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R.  Co.,  36  Fed.  628,  and  Symmes  v.  Union  TroBt  Co.,  60  Fed.  853,  all 
applpng  role;  Pope  v.  IJonisville  etc.  Ry.,  173  U.  S.  577,  43  L.  Ed.  814, 
19  Sap.  Ct.  501,  applying  rale  to  soit  by  Federal  -receiver  to  accomplish 
parposes  of  his  appointment;  Thompson  v.  McReynolds,  29  Fed.  658, 
applying  rale  to  suit  to  enjoin  assignment  of  Federal  judgment;  Jesup 
V.  Illinois  Cent.  R.  Co.,  43  Fed.  496,  applying  rale  to  cross-bill  ancil- 
lary to  original  bill;  McBee  v.  Marietta  etc.  Ry.  Co.,  48  Fed.  247,  apply- 
ing rale  to  'sait  to  enforce  liens,  other  than  mortgage,  then  pending; 
Ralston  y.  Sharon,  51  Fed.  709,  711,  applying  rale  to  soit  to  set  aside 
compromise  decree  for  fraad;  Pallman's  Palace-Car  Co.  v.  Washburn, 
66  Fed.  793,  applying  role  to  action  to  enforce  liability  for  costs  against 
indorser  of  writ,  under  Federal  judgment;  Compton  v.  Jesup,  68  Fed. 
279,  15  C.  C.  A.  397,  holding  Federal  court  having  possession  of  proj)- 
erty  can  determine  foreclosure  suit  without  regard  to  citizenship; 
Brown  v.  Walker,  84  Fed.  534,  Broadis  v.  Broadis,  86  Fed.  954,  Rich- 
ardson V.  Loree,  94  Fed.  378,  36  C.  C.  A.  301,  and  McDonald  v.  Selig- 
man,  81  Fed.  756,  757,  all  applying  rule  to  suit  to  restrain  enforcement 
of  Federal  judgment;  Gaines  v.  Springer,  46  Ark.  512,  holding  Federal 
and  not  State  court  has  jurisdiction  to  enjoin  collection  of  tax  levied 
pursuant  to  Federal  decree;  Sheffield  etc.  Ry.  Co.  v.  Newman,  77  Fed. 
793,  23  C.  C.  A.  459,  arguendo. 

Judgments — ^Res  adjudicata — Conclusive  upon  the  parties  and 
privies.    Note,  11  Am.  St.  Rep.  136. 

Character  and  kinds  of  judgments  and  orders  not  collaterally  as- 
sailable for  fraud  not  affecting  jurisdiction.  Note,  36  L.  B.  A. 
(K.  8.)  985. 

Ill  U.  8.  523-529,  28  L.  Ed.  606,  4  Sup.  Ot  698,  BABBETT  ▼.  FAIUNa. 

Divorce,  by  court  having  Jurisdiction,  ends  all  obligations  and  property 
rights  between  parties,  except  so  far  as  court  orders  property  transferred 
or  alimony  paid. 

Approved  in  Johnson  v.  Gamer,  233  Fed.  765,  divorce  renders  spouses 
tenants  in  common  of  community ;  American  Legion  of  Honor  v.  Smith, 
45  N.  J.  Eq.  470,  17  Atl.  771,  applying  rule  in  determining  property 
rights  after  divorce. 

Doctrine  of  res  judicata  as  applicable  to  divorce  proceedings. 
Note,  Ann.  Oas.  1916B,  916,  917. 

IHTorce  from  bond  of  matrimony  cuts  off  wif e^s  dower,  and  busband's 
tenancy  liy  curtesy,  unless  preserved  by  statute. 

Approved  in  ElHott  v.  Elliott,  3  Alaska,  368,  wife's  rights  in  grub- 
stake contract  with  husband  held  terminated  by  divorce  decree  settling 
property  rights  without  reference  to  mines  located  by  husband;  Hamil- 
ton V.  McNeill,  150  Iowa,  476,  Ann.  Gas.  1912D,  604, 129  N.  W.  482,  sec- 
tion 3181  of  Code  has  no  bearing  on  dower  or  alimony;  Hatch  v.  Small, 
61  Kan.  245,  59  Pac.  263,  holding  under  statute  and  decree  of  divorce 
the  wife's  dower  was  forfeited  and  lost,  hence  had  no  inchoate  right 
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in  land  conveyed ;  0  *Malley  v.  0  'Malley,  46  Mont.  556,  Ann.  Oas.  1914B, 
662,  129  Pac.  502,  holding  wife's  dower  cut  off  by  divorce;  Wood  v. 
Wood,  59  Ark.  448,  43  Am.  St.  Bap.  46,  28  L.  R.  A.  159,  27  S.  W.  642, 
PuUen  V.  PuUen,  52  N.  J.  Eq.  10,  11,  28  Atl.  719,  Thorns  v.  King,  95 
Tenn.  70,  31  S.  W.  985,  all  holding  dower  cut  off  by  divorce;  Price  v. 
Price,  124  N.  Y.  598, 12  L.  R.  A.  861,  27  N.  E.  384,  holding  dower  barred 
by  annulment  of  marriage,  where  husband  had  prior  undivorced  wife 
living;  Burgess  v.  Muldoon,  18  R.  I.  608,  24  L.  R.  A.  799,  29  Atl.  299, 
holding  divorce  cuts  off  husband's  curtesy;  Gallager  v.  Gallager,  101 
Wi^  205,  77  N.  W.  146,  holding  divorce  from  bed  And  board  bars  dower, 
under  Wisconsin  statutes. 

Distinguished  in  Van  Cleaf  v.  Bums,  118  N.  Y.  553,  16  Am,  St  Rep. 
784,  23  N.  E.  883,  holding  dower  not  barred  by  divorce  granted  in  an- 
other State,  for  cause  regarded  as  inadequate  by  laws  of  New  York. 

Assignment  of  dower.    Note,  89  Am.  St.  Rep.  80. 

Effect  of  foreign  divorce  on  dower  rights.    Note,  Ann.  Oas.  1913E, 
555. 

Divorce  as  barring  dower.    Note,  Ann.  Oas.  1914B,  666, 

Effect  of  extraterritorial  divorce  on  dower.    Note,  15  L.  R.  A.  643. 

Conflict  of  laws  on  divorce.    Note,  59  L.  R.  A.  182,  183. 

Ill  IT.  &  629-641,  28  L.  Ed.  607,  4  Sup.  Ct.  689,  THOliPSON  v.  FIRST  NAT. 
BANK. 

It  Is  error  to  reject  testimony  tbat  person  sued  as  partner,  whose  name 
was  sl^ed  to  articles  by  another,  had  previously  instructed  latter  that  he 
would  not  become  a  partner. 

Approved  in  Roane  Lumber  Co.  v.  Lovett,  72  W.  Va.  332,  78  S.  E. 
104,  declaration  of  party  to  transaction  marking  time  thereof  made  to 
stranger  is  admissible  to  identify  time  or  fact,  but  not  to  prove  trans- 
action or  date. 

Exception  to  exclusion  of  letter  cannot  be  sustained  where  bill  of  ex- 
ceptions does  not  state  contents,  or  show  their  materiality,  or  that  exclusion 
was  preJudlclaL 

Approved  in  Southern  Ry.  Co.  v.  Lester,  151  Fed.  575,  81  C.  C.  A. 
53,  burden  is  on  appellant  to  show  exclusion  of  testimony  offered  was 
erroneous  and  harmful,  and  what  testimony  would  have  been  and  would 
have  proved;  Atchison  etc.  Ry.  Co.  v.  Phipps,  125  Fed.  480,  60  C.  C.  A. 
314,  holding  admission  in  rebuttal  of  testimony,  properly  rebuttal  evi- 
dence, not  error  for  reversing  judgment,  because  other  evidence  of  same 
nature  was  introduced  in  chief;  Buckstaff  v.  Russell,  151  U.  S.  636,  88 
L.  Ed.  296,  14  Sup.  Ct.  451,  Ladd  v.  Missouri  Coal  etc.  Co.,  66  Fed. 
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882,  14  C.  C.  A.  246,  and  Shauer  v.  Alterton,  151  U.  S.  617,  88  L.  Ed. 
289,  14  Sup.  Ct.  444,  all  disregarding  exception  to  exclusion  of  evidence, 
where  substance  is  not  set  forth  in  record. 

One  not  partner  is  not  liable  for  partnership  debts  for  having  permitted 
himself  to  be  held  out  as  partner,  except  to  those  who  have  contracted  with 
partnership  on  faith  thereof. 

•  Approved  in  In  re  Stoddard  Bros.  Lumber  Co.,  169  Fed.  191,  holding 
subsequent  creditors  of  firm  cannot  hold  former  partner  who  retired 
without  publishing  notice  unless  he  continued  to  hold  himself  out  as 
such;  Herman  Kahn  Co.  v.  A.  T.  Bowden  &  Co.,  80  Ark.  30,  10  Ann. 
Gas.  182,  96  S.  W.  129,  instructions  as  to  rights  of  one  holding  himself 
out  as-  partner  examined  and  disapproved ;  Norwood  v.  Francis,  25  App. 
D.  C.  472,  former  member  of  unincorporated  stock  company  who  has 
sold  stock  and  withdrawn  is  not  liable  though  he  has  been  unable  to 
obtain  transfer  on  books  to  purchaser;  Sheldon  v.  Bigelow,  118  Iowa, 
590,  92  N.  W.  703,  holding  action  on  partnership  note  in  holding  son, 
mother's  statement  that  she  continued  business  to  aid  her  son  in  estab- 
lishing himself  was  admissible;  Phipps  v.  Little,  213  Mass.  417,  100 
N.  E.  617,  one  not  partner  held  liable  when  he  permitted  his  name  to 
be  used  on  signs  in  factory  of  firm;  Campbell  v.  Huffines,  151  N.  C. 
264,  184  Am.  St.  Bep.  987,  65  S.  E.  1001,  holding  defendant  estopped 
by  conduct  to  deny  partnership  relation^  Morback  v.  Youngf  51  Or. 
130,  94  Pac.  36,  evidence  in  action  against  two  business  associates  on 
contract  made  with  one  held  insufficient  to  show  partnership  liability; 
Deavitt  v.  Hooker,  73  Vt.  146,  50  Atl.  801,  holding  transaction  being 
completed  without  disclosing  agency  of  seller,  latter 's  assignee  in  in- 
solvency not  entitled  to  have  him  declared  a  partner;  National  Lumber 
&  Box  Co.  V.  Grays  Harbor  Commercial  Co.,  71  Wash.  37,' 127  Pac.  580, 
where  plaintiff  knew  actual  relations  of  defendants  alleged  liable  as 
partners,  defendants  are  not  estopped  to  deny  partnership;  Breinig  v. 
Sparrow,  39  Ind.  App.  461,  80  N*  E.  38,  arguendo;  Rogers  v.  Murray, 
110  N.  Y.  659, 18  N.  E.  263,  and  Sun  Ins.  Co.  v.  Kountz  line,  122  U.  S. 
594,  30  L.  Ed.  1139,  7  Sup.  Ct.  1281,  both  applying  rule  and  enforcing 
liability;  Preston  v.  Foellinger,  24  Fed.  682,  holding  father  not  liable 
for  debts  of  business  sold  to  son,  and  sale  advertised;  Bloch  v.  Price, 
32  Fed.  564,  holding  partners  liable  after  retirement,  where  creditor 
had  no  notice;  WDlis  v.  Rector,  50  Fed.  685,  1  C.  C.  A.  611,  holding 
party  whose  name  was  used,  not  liable  to  creditor  with  notice;  Wcch- 
selberg  v.  Flour  City  Nat.  Bank,  64  Fed.  98,  26  L.  E.  A.  477,  12  C.  C.  A. 
56  (dissenting  opinion  in  64  Fed.  101,  26  L.  B.  A.  478,  12  C.  C.  A.  56) 
holding  corporators  liable  on  corporation  note  before  complete  organiza- 
tion, under  statute;  Hahlo  v.  Mayer,  102  Mo.  97,  22  Am.  St.  Bep.  755, 
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13  S.  W.  805,  Seabury  v.  BoUes,  51  N.  J.  L.  105,  11  L.  B.  A.  186,  16 
Atl.  55,  and  Webster  v.  Clark,  34  Fla.  644,  48  Am.  St.  Bep.  222,  27 
L.  B.  A.  128, 16  South.  603,  all  holding  person  not  liable  to  creditor,  with- 
out knowledge  of  such  holding  out ;  Grain  v.  National  Bank,  114  111.  526, 
2  N.  E.  489,  holding  bankers  liable  on  note  given  by  agent,  held  out  to 
have  authority;  Brown  v.  Grant,  39  Minn.  405,  40  N.  W.  269,  holding 
no  liability  to  creditor  not  relying  on  such  holding  out;  Bloch  v.  Price, 
24  Mo.  App.  19,  holding  retiring  partner  not  liable  to  customer  who 
never  knew  who  partners  were;  Parchen  v.  Anderson,  5  Mont.  454, 
51  Am.  Bep.  78,  5  Pac.  597,  holding  mere  sharing  in  profits,  not  con- 
clusive evidence  of  partnership;  Thayer  v.  Goss,  91  Wis.  94,  64  N.  W. 
314,  and  Elmira  Iron  etc.  Mill  Co.  v.  Harris,  124  N.  Y.  288,  26  N.  E. 
543  (dissenting  opinion  in  124  N.  Y.  300,  301,  26  N.  E.  547,  548),  both 
holding  retired  partner  liable,  where  notice  of  withdrawal  was  not 
given. 

Distinguished  in  Dubos  y.  Jones,  34  Fla.  555,  16  South.  397,  and 
Meehan  v.  Valentine,  145  U.  S.  625,  36  L.  Ed.  842,  12  Sup.  Ct.  975,  both 
holding  lender  of  money  to  partnership,  to  be  paid  out  of  profits,  not 
liable  as  partner. 

Partnership — Liability  of  one  held  out  as  a  partner.    Notes,  43  Am. 
St  Bep.  231,  232;  22  Am.  St.  Bep.  758. 

Persons  as  to  whom  ostensible  partner  is  estopped  to  deny  part- 
nership relation.    Note,  10  Ann.  Oas.  135. 

Proof  against  one  person  of  declarations  by  another  to  show  part- 
nership.   Note,  20  L.  B.  A.  596. 

Question  whether  firm  creditor  has  been  induced  to  give  credit,  by  hold- 
ing out  of  person  as  partner,  is  one  of  fact  for  Jury. 

Approved  in  Fletcher  v.  PuUen,  70  Md.  213,  14  Am.  St  Bep.  358,  16 
Atl.  888,  applying  rule  in  suit  to  enforce  liability  of  such  person  on 
partner. 

111  IT.  S.  542-548,  28  L.  Ed.  512,  4  Sop.  Ot.  622,  SPINDLE  ▼.  8HBEVS. 

Assignment  for  benefit  of  creditors,  of  specific  property,  together  with 
all  other  property  not  exempt  from  execution,  includes  all  estate  and  inter- 
ests in  property  held  by  grantor  at  its  date,  which  he  could  alien  and  ^dilch 
was  not  exempt 

Approved  in  In  re  Hasie,  206  Fed.  792,  sale  under  power  in  trust 
deed  while  property  in  possession  of  trustee  in  bankruptcy  is  void; 
In  re  Jersey  Island  Packing  Co.,  138  Fed.  627,  2  L.  B.  A.  (N.  8.)  560, 
71  C.  C.  A.  75,  where  corporation  executed  trust  deeds  to  secure  debts 
not  due,  interest  remaining  in  grantor  passed  to  bankruptcy  trustee; 
Alabama  v.  Montague,  117  U.  S.  610,  29  L  Ed.  1003,  6  Sup.  Gt  914, 
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holding  mortgage  of  specified  railroad  property  and  "all  other  prop- 
erty," covers  only  property  in  and  ahout  that  specified;  Tishomingo 
Inst.  V.  Allen,  76  Miss.  133,  23  South.  959,  applying  rule. 

Distinguished  in  Potter  v.  Couch,  141  U.  S.  317  (see  36  L.  Ed.  732,  11 
Sup.  Ct.  1011),  holding  equitable  estate  in  Illinois  not  liable  for  debts 
of  owner;  Mason  v.  Beebee,  44  Fed.  668,  where  debtor  was  garnished 
in  one  State,  court  applies  exemption  laws  of  State  where  debt  was 
incurred;  In  re  Baudouine,  96  Fed.  641,  and  Baynolds  v.  Hahna,  66 
Fed.  796,  796,  both  holding  trust  estate  liable  for  debts  of  beneficiary; 
Menken  v.  Brinkley,  94  Tenn.  730,  31  S.  W.  94,  holding  person  cannot 
defeat  creditors  by  conveying  his  property  in  trust  for  his  own  benefit. 

Persons  loay,  by  will  or  deed,  establidi  trusts  in  property  restraining 
alienation  during  life  of  beneficiary,  and  limitations  on  their  power  depend 
on  lex  loci  rei  sitae  in  case  of  realty,  and  in  case  of  personalty,  on  law 
where  tmst  was  created  or  is  to  be  administered. 

Approved  in  Manierre  v.  Welling,  32  R.  I.  137,  Ann.  Oaa.  19120, 
1311,  78  Atl.  620,  provisions  of  will  limiting  right  of  alienation  con- 
sidered and  upheld;  Guernsey  v.  Lazear,  61  W.  Va.  336,  41  S.  E.  408, 
holding  will  setting  apart  realty  in  trust,  profits  applied  to  use  of 
testatrix's  husband,  same  free  from  past  and  future  debts,  valid  to 
that  extent. 

Statute  of  Illinois,  providing  for  creditors'  bills  to  reach  equitable  es- 
tates, applies  to  all  cases  where  creditor  can  only  acquire  lien  by  filing  bill 
for  that  purpose. 

Approved  in  Brandies  v.  Cochrane,  112  U.  S.  360,  28  L.  Ed.  768,  6 
Sup.  Ct.  196,  applying  rule  to  conveyance  by  husband  in  trust  for  wife ; 
Potter  V.  Couch,  141  U.  S.  320,  36  L.  Ed.  733,  11  Sup.  Ct.  1012,  apply- 
ing rule  to  tmst  estate  created  by  will. 

Demands  which  will  support  a  creditor's  bill.    Note,  66  Am.  St. 

Rep.  274. 
Property  reachable  by  creditor's  bill.    Note,  Ann.  Gas.  1914B,  961. 

Question  whether  equitable  Interests  in  real  estate  are  liable  for  debts 
of  beneficiary,  is  to  be  determined  by  law  of  place  where  property  is 
situated. 

Approved  in  Thompson  v.  McConnell,  107  Fed.  36,  46  C.  C.  A.  124, 
holding  decisions  of  State  court  showing  State's  policy  to  liberally 
construe  its  exemption  statutes  is  binding  on  Federal  courts  regarding 
their  executions. 

Conflict  of  laws  as  to  wills.    Note,  2  L.  R.  A.  (N.  S.)  466. 

Conflict  of  laws  as  to  contracts  relating  to  realty.    Note,  L.  R.  A. 
1916A,  1044. 

Validity  of  spendthrift  trusts.    Note,  3  Ann.  Gas.  588. 
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111  IT.  8.  649^666,  28  L.  Ed.  514,  4  Sop.  Ct  529,  THOBWEaAK  ▼.  KINO. 

In  action  for  deceit  by  false  representations,  on  sale  of  boat,  it  is  error 
to  refuse  instmctlon  that  defendant  is  not  liable  unless,  with  intent  to  de- 
ftand  plaintiff,  he  falsely  represented  material  facts,  which  were  relied  on 
by  plaintiff,  to  his  damage. 

Approved  in  In  re  Hawks,  204  Fed.  316,  inference  of  fraud  held  un- 
warranted where  circumstances  relied  on  were  as  consistent  with  good 
faith ;  Schagun  v.  Scott  Mfg.  Co.,  162  Fed.  213,  89  C.  C.  A.  189,  holding 
burden  to  prove  fraud  in  sale  not  sustained;  First  Nat.  Bank  v.  Swan, 
3  Wyo.  373,  23  Pac.  750,  holding  representation  which  is  promissory 
and  relates  to  future  contingency,  not  actionable. 

Where  whole  case  rested  on  positive  misrepresentation  of  eTisting  fact, 
it  is  error  to  charge  Jnry  in  regard  to  fraudulent  suppressions  of  other  facts. 

Approved  in  District  of  Columbia  v.  Gray,  1  App.  D.  C.  606,  where 
instruction  was  presented  applicable  to  evidence  and  sound  in  law  it 
was  error  not  to  instruct  jury  in  some  sufficient  form  on  precise  point 
presented;  Texas  etc.  Ry.  Co.  v.  Rhodes,  71  Fed.  148,  18  C.  C.  A.  9, 
holding  charge  should  be  specific  and  on  matters  material  fo  issue; 
Territory  v.  Padilla,  8  N.  M.  519,  46  Pac.  348,  arguendo. 

Proper  subjects  of  instructions  to  juries  and  to  what  extent  judge 
may  comment  on  evidence.    Note,  72  Am.  Dec.  540. 

Ill  TJ.  8.  566-565,  28  L.  Ed.  517,  4  Sup.  Ct.  539,  OABBOLL  CO.  ▼.  SMITH. 

Recital  in  railroad  aid  bonds,  of  statute  authorising  their  issue,  does 
not  estop  municipality  to  allege  that  issue  was  not  authorized  by  two>thlrds 
vote,  as  required  by  Constitution. 

Approved  in  Green  Co.  v.  Shortell,  116  Ky.  126,  75  S.  W.  254,  where 
county  aid  bonds  contained  no  recitals  as  to  performance  of  prelimin- 
aries requisite  to  issuance,  county  not  estopped  to  plead  noncompliance 
with  conditions;  Poirier  Mfg.  Co.  v.  Kitts,  18  N.  D.  624,  138  Am.  St. 
Rep.  787,  120  N.  W.  558,  recital  in  school  district  bonds  as  to  purposes 
of  issue  according  to  statute  held  not  to  estop  district  from  defending, 
as  against  innocent  purchaser,  on  ground  that  bonds  were  illegally  isr- 
sued ;  Lake  Co.  v.  Graham,  130  U.  S.  681,  82  L.  Ed.  1067,  9  Sup.  Ct.  656, 
holding  recital  of  compliance  with  statute,  no  estoppel  to  allege  excess 
of  constitutional  limitation;  Liebman  v.  San  Francisco,  11  Sawy.  157, 
24  Fed.  711,  holding  recital  in  bonds  does  not  estop  city  to  deny  suffi- 
ciency of  required  petition;  Mercer  Co.  v.  Provident  Life  etc.  Co.,  72 
Fed.  630,  632, 19  C.  C.  A.  44,  holding  recital  in  bond  no  estoppel  to  deny 
fulfillment  of  condition;  dissenting  opinion  in  City  of  Pierre  v.  Duns- 
comb,  106  Fed.  620,  45  C.  C.  A.  499,  majority  holding  Constitution  pro- 
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hibiting  municipalities  incurring  indebtedness  beyond  limit,  bonds  be- 
yond limit  void,  there  being  no  recitals. 

Distinguished  in  Gunnison  Co.  Commrs.  v.  Rollins,  173  U.  S.  268, 
43  L.  Ed.  689,  19  Sup.  Ct.  395,  holding  recital  that  bonds  are  within 
constitutional  limitation,  estops  county  to  deny  it;  Moulton  v.  Evans- 
viUe,  25  Fed.  386,  holding  recital  of  compliance  with  statute,  estops  city 
to  assert  lack  of  required  petition;  Flagg  v.  School  Dist.,  4  N.  D.  53, 
25  L.  R.  A.  373,  58  N.  W.  507,  holding  recital  of  compliance  with  statu- 
tory requirements,  estops  municipality. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Rep.  889,  848. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  673.* 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  933. 

Bona  fide  holder  of  negotiable  municipal  bonds,  pnrcliasing  after  State 
Judgment  enjoining  their  issue,  is  not  estopped  to  maintain  title,  where  not 
party  to  that  suit. 

Approved  in  Presidio  County  v.  Noel-Young  Bond  etc.  Co.,  212  U.  S. 
78,  53  L.  Ed.  410,  29  Sup.  Ct.  237,  bona  fide  purchaser  of  bonds  is  not 
affected  by  adverse  judgment  in  suit  on  coupons  of  bonds,  where  he  is 
not  party  to  suit  and  had  no  notice  thereof;  State  v.  Wichita  Co.,  59 
Kan.  519,  53  Pac.  528,  and  Enfield  v.  Jordan,  119  U.  S.  692,  30  L.  Ed. 
529,  7  Sup.  Ct.  365,  both  applying  rule  and  awarding  recovery  on  bonds ; 
Tregea  v.  Modesto  Irr.  Dist,  164  U.  S.  187,  41  L.  Ed.  398,  17  Sup.  Ct. 
55,  arguendo. 

Where  same  question  of  validity  of  municipal  bonds  is  presented  at 
same  time  to  State  and  Federal  courts,  latter  will  determine  it  for  itself 
and  will  not  necessarily  follow  State  decision. 

Approved  in  Kuhn  v.  Fairmont  Coal  Co.,  215  U.  S.  366,  54  L.  Ed.  237, 
30  Sup.  Ct.  140,  Federal  court  is  not  bound  by  decision  of  State  court 
rendered  after  deed  involved  in  case  in  Federal  court  was  made  and 
after  injury  sustained,  holding  it  made  no  implied  reservation  as  to 
rights  to  mine  coal;  Great  Southern  etc.  Hotel  Co.  v.  Jones,  193  U.  S. 
544,  48  L.  Ed.  785,  24  Sup.  Ct.  576,  upholding  Ohio  statutes  relating 
to  mechanics'  liens;  Security  Trust  Co.  v.  Black  River  Nat.  Bank,  187 
U.  S.  226,  47  L.  Ed.  154,  23  Sup.  Ct.  57,  holding  where  nonresident  owner 
is  barred  by  State  statute  in  claims  against  decedent's  estate,  he  can- 
not sue  administrator  in  Federal  court;  Kuhn  v.  Fairmont  Coal  Co., 
179  Fed.  198,  102  C.  C.  A.  457,  66  W.  Va.  723,  holding  Federal  court 
would  strongly  incline,  in  exercise  of  independent  judgment,  to  adopt 
construction  of  similar  deed  by  highest  court  of  State;  Adelbert  Col- 
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lege  V.  Wabash  R.  Co.,  171  Fed.  813,  814,  17  Ann.  Oas.  1204.  96  C.  C.  A. 
465,  declining  to  follow  construction  of  State  conrt  of  mortgage  on  rail- 
road; Woldson  V.  Larson,  164  Fed.  550,  90  C.  C.  A.  422,  applying  rule 
to  measure  of  damages  for  tort;  Forest  Products  Co.  v.  Russell,  161 
Fed.  1007,  applying  rule  in  determining  rights  of  parties  acquired  under 
State  statute  before  date  of  change  of  opinion  as  to  construction  by 
State  Supreme  Court;  Board  of  Commrs.  of  Hertford  Coxmty  v.  Tome, 
153  Fed.  86,  87,  82  C.  C.  A.  215,  applying  rule  where  railroad  aid  bonds 
involved  passed  to  nonresident  holders  before  bond  act  had  been  de- 
clared void  by  State  Supreme  Court;  Board  of  Commrs.  of  Onslow 
County  V.  Tollman,  145  Fed.  763,  76  C.  C.  A.  317,  where  at  time  county 
bonds  issued  there  was  no  State  construction  of  constitutional  provision 
violated  by  statute  under  which  bonds  issued,  holder  of  coupons  en- 
titled to  Federal  court's  independent  construction,  irrespective  of  sub- 
sequent State  decision;  Davis  v.  Commonwealth  Land  etc.  Co.,  141 
Fed.  717,  refusing  to  follow  State  decision  rendered  pending  several 
suits  involving  boundaries  where  some  of  them  had  been  decided  by 
Federal  court ;  Mather  v.  San  Francisco,  115  Fed.  45,  52  C.  C.  A.  631, 
holding  Cal.  Code  Civ.  Proc,  §  337,  requiring  action  on  written  instru- 
ment within  four  years,  same  applies  to  interest  coupons  attached  to 
municipal  bonds  after  maturity;  Brunswick,  Terminal  Co.  v.  National 
Bank,  112  Fed.  815,  holding  Federal  court  not  bound  to  follow  State 
Supreme  Court  decision  construing  statute,  liability  accruing  prior  to 
construction,  or  court  subsequently  doubting  correctness  of  construc- 
tion; Southern  R.  Co.  v.  North  Carolina  Corp.  Comm.,  99  Fed.  165, 
holding  highest  State  court's  construction  of  State  statute,  whether 
repealed  by  subsequent  statute,  recognized  as  authoritative  by  Feder^ 
court,  except  where  prior  rights  are  affected;  Kelly  v.  Cole,  63  Kan. 
393f  65  Pac.  675,  holding  unearned  interest  coupons,  attached  to  muni- 
cipal bonds,  are  not  "bonded  indebtedness  actually  existing"  within 
legislative  meaning;  Gibson  v.  Lyon,  115  U.  S.  446,  29  L.  Ed.  442,  6  Sup. 
Ct.  132,  holding  single  judgment  in  ejectment,  which  is  not  conclusive 
in  State  court,  not  so  in  Federal  court;  Bolles  v.  Brimfield,  120  U.  S. 
763,  764,  30  L.  Ed.  788,  7  Sup.  Ct.  737,  738,  applying  rule  and  holding 
railroad  aid  bonds  validated  by  subsequent  legislation;  Clark  v.  Bever, 
139  U.  S.  117,  35  L.  Ed.  97,  11  Sup.  Ct.  475,  holding  Federal  courts  in- 
dependent, when  determining  questions  of  general  law;  Knox  Co.  v. 
Ninth  Nat.  Bank,  147  U.  S.  99,  37  L.  Ed.  96,  13  Sup.  Ct.  270,  holding 
State  decisions  on  validity  of  bonds,  made  after  issue,  not  controlling; 
Granniss  v.  Cherokee  Tp.,  47  Fed.  429,  and  Rollins  v.  Lake  Co.,  34 
Fed.  846,  both  applying  rule  in  determining  validity  of  county  war- 
rants and  bonds;  Breed  v.  Glascow  Inv.  Co.,  71  Fed.  909,  construing 
State  lien  law  in  absence  of  State  decisions;  Vermont  Loan  etc.  Co.  t.' 
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Dygert,  89  Fed.  124,  and  Jones  v.  Great  Southern  etc.  Hotel  Co.,  79 
Fed.  480,  both  construing  State  law  independently,  where  rights  in- 
volved occurred  before  State  decisions  thereon;  dissenting  opinion  in 
United  States  Savings  &  L.  Co.  v.  Convent  of  St.  Rose,  133  Fed.  360, 
66  C.  C.  A.  416,  majority  holding  where  borrowing  stockholder  for  eight 
years  made  monthly  payments  in  accordance  with  contract^  court  will 
not  make  different  rule  for  application  of  payments  because  stockholder 
believed  different  application  should  be  made. 

Distinguished  in  Quinette  v.  Pullman  Co.,  229  Fed.  337,  decision  of 
Supreme  Court  of  Oklahoma,  that  railroad  company  by  reason  of  non- 
compliance with  State  statutes  could  not  plead  limitations  is  conclusive 
on  Federal  courts ;  Zeiger  v.  Pennsylvania  R.  Co.,  151  Fed.  350,  follow- 
ing settled  construction  by  State  courts  of  statute  giving  action  for 
wrongful  death ;  Miller  v.  Ammon,  146  U.  S.  423,  86  L.  Ed.  761,  12  Sup. 
Ct.  885,  following  State  decision  on  validity  of  city  ordinance;  Balkam 
V.  Woodstock  Iron  Co.,  154  U.  S.  189,  88  L.  Ed.  957,  14  Sup.  Ct.  1014, 
holding  Federal  court  bound  by  State  decision  on  statute  of  limita- 
tions ;  Sanf ord  v.  Poe,  69  Fed.  548,  16  C.  C.  A.  305,  and  Western  Union 
Tel.  Co.  V.  Poe,  64  Fed.  13,  both  holding  Federal  court  will  follow 
State  decision  on  validity  of  State  statute;  Pacific  RoUing-Mills  Co.  v. 
James  St.  Const.  Co.,  68  Fed.  969,  16  C.  C.  A.  68,  following  State  de- 
cisions in  construing  mechanic's  lien  law. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  stat- 
ute by  State  court  subsequent  to  accrual  of  rights  involved. 
Note,  17  Ann  Oas.  1212. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  897,  409. 

Bequlrement  of  assent  of  two-thirds  qualified  voters  for  bond  Issue, 
means  two-thirds  qualified  voters  present  and  voting,  as  determined  by  offl- 
cial  return  of  result. 

Approved  in  Fabro  v.  Town  of  Gallup,  15  N.  M.  114,  118,  120,  122, 
103  Pac.  272,  274,  275,  following  rule;  Phoenix  Water  Co.  v.  City  Coun- 
cil, 9  Ariz.  434,  84  Pac.  1096,  return  on  municipal  bond  election  show- 
ing lawful  majority  therefor,  cannot  be  collaterally  attacked  for  errors 
or  fraud  in  conducting  election;  Cronly  v.  Tucson,  6  Ariz.  239,  56  Pac. 
877,  applying  rule  under  Act  Cong.  March  4,  1898,  authorizing  muni- 
cipalities to  issue  bonds;  Town  of  Southington  v.  Southington  Water 
Co.,  80  Conn.  657,  13  Ann.  Gas.  411,  69  Atl.  1028,  and  Bell  v.  City  of 
Ocala,  62  Fla.  434,  56  South.  684,  both  applying  rule  to  election  of  city 
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officers;  Pickett  v.  Russell,  42  Fla.  139,  28  South.  771,  holding  '* regist- 
ered and  qualified  voters"  being  those  on  county  registration  books, 
special  election  not  avoided,  registration  books  not  opened  before,  if 
opened  prior  to  general  election;  In  re  Denny,  156  Ind.  122,  59  N.  E. 
366,  holding  votes  at  general  election  exceeding  six  hundred  and  sixty- 
four  thousand,  .proposed  constitutional  amendment  receiving  two  hun- 
dred and  forty  thousand  and  thirty-one  did  not  receive  majority  of 
State  electors;  Mills  v.  Hallgren,  146  Iowa,  220,  124  N.  W.  1079,  ''ma- 
jorjrty  of  voters''  as  used  in  provisions  for  mulct  laws  means  majority 
of  those  actually  voting;  Patrick  v.  Johnson,  90  Kan.  146,  133  Pais.  163, 
three-fifths  of  those  voting  held  sufficient,  under  statute,  to  remove 
county  seat ;  Montgomery  County  Fiscal  Ct.  v.  Trimble,  104  Ky.  638,  42 
L.  B.  A.  742,  47  S.  W.  776,  holding  two-thirds  vote  being  necessary  to 
incur  county  indebtedness,  same  accomplished  if  that  number  votes 
are  on  that  question,  irrespective  of  others;  Foy  v.  Water  District,  98 
Me.  85,  56  Atl.  202,  construing  act  of  February  26,  1903;  Cashman  v. 
Entwistle,  213  Mass.  156,  100  N.  E.  59,  and  Treat  v.  De  Jean,  22  S.  D. 
510,  118  N.  W.  712,  both  holding  majority  of  those  voting  is  sufficient 
under  statute  to  carry  measure;  Shearer  v.  Bay  County  Supervisors, 
128  Mich.  556,  87  N.  W.  790,  holding  county  road  system  made  opera- 
tive under  constitutional  requirement  of  majority  vote,  majority  vote  of 
electors  voting  is  sufficient ;  Tinkel  v.  Griffin,  26  Mont.  432,  68  Pac.  861, 
holding  majority  of  all  votes  cast  at  general  election  being  on  question 
favoring  indebtedness  is  sufficient,  though  not  majority  of  all  electors 
voting;  Sperry  v.  Mayor  etc.,  1  Tenn.  Civ.  657,  majority  of  those  voting 
on  question  held  sufficient,  under  statute,  to  carry  though  they  were  min- 
ority of  those  voting  at  election;  Fox  v.  City  of  Seattle,  43  Wash.  80, 
117  Am.  St.  Bep.  1037,  86  Pac.  381,  applying  rule  in  election  to  au- 
thorize city  debt;  Davis  v.  Brown,  46  W.  Va.  719,  34  S.  E.  840,  holding 
relocation  of  county  seat  carried  if  three-fourths  of  all  votes  are  cast 
on  that  question,  though  a  less  number  is  cast  on  others;  Grenada  Co. 
Suprs.  V.  Brogden,  112  U.  S.  268,  28  L.  Ed.  706,  5  Sup.  Ct.  128,  holding 
unauthorized  railroad  aid  bonds  may  be  legalized  by  subsequent  legis- 
lation; Mobile  Sav.  Bank  v.  Board  of  Suprs.,  Oktibbeha  County,  24 
Fed.  113,  Madison  Co.  v.  Priestly,  42  Fed.  818,  Pacific  Imp.  Co.  v. 
Clarksdale,  74  Fed.  532,  20  C.  C.  A.  635,  Belknap  v.  Louisville,  99  Ky. 
481,  59  Am.  St.  Rep.  482,  34  L.  R.  A.  259,  36  S.  W.  1120,  Stebbins  v 
Judge,  108  Mich.  697,  66  N.  W.  595,  Metcalf  v.  Seattle,  1  Wash.  302, 
25  Pac.  1013,  and  Mobile  Sav.  Bank  v.  Oktibbeha  Co.,  22  Fed.  582,  all 
applying  rule  in  determining  validity  of  bonds  ;^  Vance  v.  Austell,  45 
Ark.  407,  holding  requirement  of  majority  of  voters  for  removal  of 
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county  seat,  means  of  those  voting;  Keens  v.  Robertson,  154  111.  412, 
40  N.  E.  348,  and  Hike  v.  Floyd,  6  Ohio  C.  C.  125,  both  applying  rule 
to  church  election;  South  Bend  v.  Lewis,  138  Ind.  516,  517,  37  N.  K 
987,  holding  requirement  of  majority  vote  for  town  consolidation, 
means  majority  of  those  voting;  Citizens  v.  Williams,  49  La.  Ann.  441, 
37  L.  R.  A.  770,  21  South.  654,  determining  validity  of  tax  requiring 
majority  vote;  dissenting  opinion  in  Rice  v.  Palmer,  78  Ark.  450,  453, 
96  S.  W.  401,  403,  majority  holding  under  Kirby's  Dig.,  §  718,  majority 
of  electors  voting  at  election  and  not  on  proposition  required  to  pass 
constitutional  amendment. 

Distinguished  in  Knight  v.  Shelton,  134  Fed.  427,  431,  433,  under 
Arkansas  Constitution,  approval  of  amendment  by  majority  of  electors 
voting  at  election  is  necessary  and  not  on  proposition;  Philomath  Col- 
lege V.  Wyatt,  27  Or.  485,  26  L.  R.  A.  92,  37  Pac.  1030,  holding  re- 
quired proportion  of  electors  must  actually  vote  for  measure  in  volun- 
tary election. 

Construction  of  statutory  or  constitutional  requirement  that  prop- 
osition be  decided  by  majority  or  other  proportion  of  votes. 
Note,  13  Ann.  Oas.  416. 

Miscellaneous.  Cited  in  In  re  Denny,  156  Ind.  142,  59  N.  E.  373, 
majority  holding  constitutional  provision  directing  submission  of  two 
or  more  proposed  amendments,  electors  voting  ''for'',  or  ^'against" 
separately,  does  not  mean  majority  vote  to  adopt. 

Ill  V.  &  566-684,  28  L.  Ed.  520,  4  Sup.  Ot.  553,  COLT  ▼.  OOI.T. 

Where  State  decision  is  collaterally  attacked  in  Federal  suit,  only 
grounds  of  Jurisdiction  can  be  examined. 

Approved  in  Vicksburg  etc.  R.  R.  Co.  v.  Tibbs,  112  La.  58,  36  South. 
225,  where  by  consent  appeal  taken  by  administrator  was  dismissed, 
fact  that  administrator  was  discharged  before  dismissal  is  no  ground 
for^  collateral  attack  on  dismissal ;  Beattie  v.  Wilkinson,  36  Fed.  651, 
refusing  to  set  aside  State  partition  decree,  where  court  had  jurisdic- 
tion; Pullman's  Palace-Car  Co.  v.  Washburn,  66  Fed.  797,  holding 
Federal  judgment  in  action  removed  from  State  court  cannot  be  col- 
laterally attacked  for  want  of  proper  jurisdictional  allegations  in  peti- 
tion for  removal;  Kansas  City  etc.  R.  Co.  v.  Morgan,  76  Fed.  434,  21 
C.  C.  A.  468,  applying  rule,  and  holding  prior  judgment  on  same  matter 
binding. 

Distinguished  in  McCarthy  v.  William  H.  Wood  Lumber  Co.,  219 
Mass.  571,  107  N.  E.  441,  judgment  in  suit  by  administrator  for  con- 
scious suffering  of  intestate  before  death,  does  not  bar  action  for 
wrongful  death. 
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Wliere  minon  were  properly  served  and  were  1)ef  ore  State  court,  deter- 
mination ot  qnestion  whether  to  proceed  by  general  or  ad  litem  gaardian 
dependa  on  local  law  and  is  not  reylewahle  in  Federal  court. 

Approved  in  McArthur  v.  Scott,  113  U.  S.  395,  28  L.  Ed.  1082,  5  Sup. 
Ct.  669,  holding  decree  cannot  be  collaterally  impeached  on  account 
of  unfit  persons  appointed  as  guardians. 

While  executors  hold  personal  property  as  part  of  testator's  estate  for 
payment  oY  dehts  or  legacies  or  for  distrihution,  they  hold  it  hy  virtue  of 
their  office  and  are  acconntahle  for  it  as  executors. 

Approved  in  Jordan  v.  Taylor,  98  Fed.  646,  holding  executor  not 
having  settled  his  final  account,  residuary  legatee  dannot  sue  him  in 
equity  for  violating  trust,  probate  court  affording  full  protection;  Mar- 
field  V.  McMurdy,  26  App.  D.  C.  352,  executor  holding  property  under 
will  after  period  of  administration  holds  it  as  trustee  accountable  in 
equity;  Tuckerman  v.  Currier,  54  Colo.  37,  Ann.  Gas.  19140,  599,  129 
Pac.  215,  revocation  of  powers  as  executor  of  one  named  as  executor 
and  as  trustee  in  will  does  not  revoke  his  power  as  trustee;  McArthur 
V.  Scott,  113  U-  S.  377,  28  L.  Ed.  1026,  5  Sup.  Ct.  660,  applying  rule 
to  property  left  to  executors  in  trust;  Landon  v.  Townsend,  112  N.  Y. 
99,  8  Am.  St.  Eep.  716,  19  N.  E.  427,  arguendo. 

Ill  IT.  S.  584^97,  28  L.  Ed.  527,  4  Sup.  Gt.  566,  MOBILE  ETO.  S.  00.  v. 
JUKEY. 

Where  bill  of  lading  was  given,  parol  evidence  is  still  admissihle  to 
show  that  it  did  not  express  the  real  contract  between  parties  and  to  show 
what  that  contract  was. 

Approved  in  Lillard  v.  Kentucky  Distilleries  etc.  Co.,  134  Fed.  183, 
67  C.  C.  A.  74,  as  to  admissibility  of  evidence  of  custom  to  explain 
written  contract;  Dennis  v.  Slyfield,  117  Fed.  479,  54  C.  C.  A.  520, 
holding  contract  second  party  '^  desirous  of  shipping  certain  lumber  by 
certain  vessel,"  and  first  agreeing  to  carry  ''any  and  all  lumber  de- 
sired by  second  party"  lacks  mutuality. 

Distinguished  in  Fidelity  &  Casualty  Co.  v.  Fresno  Flume  ft  Irr.  Co., 
161  Cal.  474,  87  L.  R.  A.  (N.  S.)  322,  119  Pac.  648,  unsigned  insurance 
policy,  accepted  by  parties,  held  conclusive  as  to  terms;  R.  M.  Davis 
Photo  Stock  Co.  V.  Photo  Jewelry  Mfg.  Co.,  47  Colo.  72,  19  Ann.  Oas. 
540,  104  Pac.  390,  invoice  showing  on  face  complete  legal  obligation 
cannot  be  added  to  by  parol  in  absence  of  fraud  or  mistake. 

No  particular  form  is  required  for  transportation  contract;  it  may  be 
parol  or  in  writing. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Patrick,  144  Fed.  633,  75  C.  C.  A. 
434,  where  on  delivery  of  goods  to  railroad  plaintiff  obtained  unsigned 
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bill  of  lading,  paper  was  evidence  of  contract  actually  made  in  absence 
of  contrary  evidence;  McConnell  v.  New  York  Cent.  etc.  R.  Co.,  163 
N.  C.  507,  79  S.  E.  975,  upholding  parol  contract  to  carry  over  connect- 
ing lines ;  Smith  v.  Atlantic  Coast  Line  R.  Co.,  163  N.  C.  145,  79  S.  E. 
433,  holding  contract  for  carriage  of  livestock  shown  by  receipt  of 
stock  and  payment  of  freight;  Bennettsville  etc.  R.  Co.  v.  Glens  Falls 
Ins.  Co.,  96  S.  C.  51,  79  S.  E.  719,  liability  of  carrier  as  to  property 
received  for  shipment  attaches  at  once,'  though  bills  of  lading  issued 
later;  Louisville  etc.  R.  R.  Co.  v.  Wilson,  119  Ind.  357,  4  L.  R.  A.  247, 
21  N.  E.  343,  holding  written  bill  of  lading  cannot  be  altered  by  parol ; 
■Missouri  etc.  Ry.  Co.  v.  Carter,  9  Tex.  Civ.  App.  690,  29  S.  W.  670, 
holding  parol  shipping  contract  binding,  and  awarding  damages  for 
injury  to  cattle. 

In  determining  meaning  of  writing  open  to  constmction,  court  must 
look  not  only  to  language  employed,  but  to  subject  matter  and  surrounding 
circumstances. 

Approved  in  Findlay  v.  United  States,  225  Fed.  343,  applying  rule 
in  construing  bond  given  to  Department  of  Commerce  and  Labor  to 
secure  penalties  for  violations  of  Passenger  Act  of  1882;  The  Liv- 
ingstone, 122  Fed.  283,  holding  marine  policy  conclusively  fixes  ship's 
value,  and  in  case  of  total  loss,  insurer  cannot  impeach  valuation  stated 
in  policy;  Western  Union  Tel.  Co.  v.  American  Bell  Tel.  Co.,  105  Fed. 
687,  holding  written  contract  capable  of  two  interpretations,  evidence 
of  previous  negotiations  and  circumstances  relating  to  subject  matter 
of  contract  are  admissible  to  explain;  New  Orleans  etc.  Ry.  Co.  v. 
Meridian  Water  Works  Co.,  72  Fed.  232,  18  C.  C.  A.  519,  holding 
guaranteed  sixty  pound  pressure  ''for  all  purposes  needed,"  water  com- 
pany liable  to  railroad  for  property  burned,  pressure  at  time  being 
but  twenty-five  pounds;  dissenting  opinion  in  Teller  v.  United  States, 
117  Fed.  684,  54  C.  C.  A.  349,  majority  holding  government  agent  re- 
leasing ties  seized  to  trespasser,  he  agreeing  to  pay  according  to  sub- 
sequent appraisement,  vests  title  in  trespasser;  Bank  of  British  North 
America  v.  Cooper,  137  U.  S.  477,  34  L.  Ed.  761,  11  Sup.  Ct.  161,  apply- 
ing rule  in  construing  contract;  Marx  v.  National  S.  S.  Co.,  22  Fed. 
684,  applying  rule  in  construing  bill  of  lading;  Johnson  v.  Conant,  64 
N.  H.  136,  7  Atl.  123,  applying  rule  in  construing  deed;  Missouri  etc. 
Ry.  Co.  V.  Carter,  9  Tex.  Civ.  App.  685,  686,  29  S.  W.  568,  admitting 
explanation  of  bill  of  lading;  Opinion  of  the  Justices,  66  N.  H.  651, 
33  Atl.  1088,  arguendo. 

« 

Wbere  record  plainly  shows  tliat  Judgment  below  is  right,  it  will  not 
be  reTersed  for  harmless  error. 

XII— 88 
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Approved  in  Baltimore  etc.  R.  R.  Co.  v.  Dougherty,  7  App.  D.  C.  382, 
following  rule;  West  v.  Camden,  135  U.  S.  522,  34  L.  Ed.  258,  10 
Sup.  Ct.  841,  applying  rule  where  erroneous  instruction  was  given; 
Brown  v.  Cranberry  Iron  etc.  Co.,  72  Fed.  102, 18  C.  C.  A.  462,  reversing 
judgment  where  admission  of  incompetent  evidence  was  harmful; 
Geoi^e  V.  Silva,  68  Cal.  274,  9  Pac.  258,  refusing  to  reverse  for  error 
in  entering  costs  of  one  plaintiff  in  favor  of  other ;  Sanderson  v.  Taylor, 
64  N.  H.  97,  7  Atl.  116,  refusing  to  quash  summons  for  nonezecution 
of  attachment  which  worked  no  injury. 

Insurer  of  gooda  lost  in  transit,  who  has  paid  policy,  is  subrogated  to 
all  rights  of  insured  and  can  recover  full  amount  of  loss  from  caxrier,  in 
suit  brought  in  name  of  insured. 

Approved  in  Travelers'  Ins.  Co.  v.  Great  Lakes  Engineering  Wks.  Co., 
184  Fed.  430,  36  L.  E.  A.  (N.  S.)  60,  107  C.  C.  A.  20,  1  N.  C.  C.  A.  750, 
applying  rule  in  action  on  employers'  liability  insurance;  H.  C.  Judd 
&  Root  V.  New  York  etc.  S.  S.  Co.,  130  Fed.  992,  in  action  by  insurer  who 
has  paid  loss  against  third  party,  its  own  declarations  are  inadmissible 
against  right  of  insured;  Mason  v.  Marine  Ins.  Co.,  110  Fed.  456,  54 
L.  R.  A.  700,  49  C.  C.  A.  106,  holding  marine  insurer  paying  loss  is 
subrogated  to  right  to  portion  of  fund  received  by  owner  in  fault,  and 
may  intervene  after  decree  for  owner;  The  St.  Johns,  101  Fed.  476, 
holding  insurance  company  pajring  vessel's  full  policy  value,  due  to 
collision,  does  not  import  abandonment,  if  undervalued  in  policy,  and 
owners  refuse  to  abandon;  Egan  v.  British  etc.  Ins.  Co.,  193  HI.  302, 
61  N.  E.  1084,  holding  marine  insurance  company  pa3ring  loss  due  to 
wrongful  act  of  another  is  subrogated  to  rights  of  the  insured,  and  may 
sue  in  insured's  name;  Gerlach  v.  Grain  Shippers'  etc.  Ins.  Co..  156 
Iowa,  338,  136  N.  W.  693,  applying  rule  to  fire  insurance  policy; 
Fidelity  Ins.  Co.  v.  Atlantic  Coast  Line  R.  Co.,  165  N.  C.  140,  80  S.  E. 
1071,  where  insurer  has  paid  fire  loss  caused  by  another,  and  owner 
afterwards  collects  from  one  causing  loss,  insurer  has  no  action  against 
such  person  to  make  good  its  loss;  Cunningham  v.  Seaboard  Air  Line 
Ry.  Co.,  139  N.  C.  436,  2  L.  R.  A.  (N.  S.)  921,  51  S.  E.  1031,  where  in- 
surer in  fire  policy  pays  loss,  insurer  can  and  insured  cannot  sue  one 
responsible  for  loss;  Cushman  &  Rankin  Co.  v.  Boston  etc.  R.  R.,  82 
Vt.  397,  18  Ann.  Oas.  708,  73  Atl.  1075,  in  action  for  damages  for  fire 
loss  against  one  causing  loss,  deduction  cannot  be  made  for  insurance 
paid  plaintiff,  but  the  insured  stands  as  trustee  for  defendant  to  ex- 
tent of  part  of  loss  paid  by  it;  Phoenix  Ins.  Co.  v.  Erie  Transp.  Co., 
117  U.  S.  321,  29  L.  Ed.  878,  6  Sup.  Ct.  754,  holding  insurer  has  only 
right  of  assured  to  recover  for  loss;  Chicago  etc.  R.  R.  Co.  v.  PuUman 
Southern  Car  Co.,  139  U.  S.  87,  86  L.  Ed.  101,  U  Sup.  Ct.  493,  applying 
rule  in  suit  to  recover  for  loss  of  leased  cars;  Springfield  Fire  etc. 
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Ins.  Co.  V.  Richmond  etc.  R.  Co.,  48  Fed.  361,  and  St.  Louis  etc.  Ry.  Co. 
V.  Commercial  Ins.  Co.,  139  U.  S.  235,  35  L.  Ed.  157,  U  Sup.  Ct.  557, 
both  applying  rule  in  determining  carrier's  liability;  The  Sidney,  23 
Fed.  90,  awarding  recovery  to  insurer;  Southern  Bell  Tel.  etc.  Co.  v. 
Watts,  66  Fed.  464,  13  C.  C.  A.  579,  holding  insured  can  recover  for 
property  lost,  although  insurer  has  paid  part;  The  Burlington,  73  Fed. 
262,  holding  property  passes  to  insurer  when  insured  is  paid  total  loss ; 
Mobile  Insurance  Co.  v.  Columbia  etc.  R.  R.  Co.,  41  S.  C.  412,  44  Ajn.  St. 
Rp^.  728,  19  S.  E.  860,  awarding  recovery  to  insurers  for  loss  by  neg- 
ligent railroad  fire;  Wachusett  Nat.  Bank  v.  Sioux  City  Stove  Works, 
63  Fed.  370,  arguendo. 

Distinguished  in  The  Livingstone,  130  Fed.  750,  65  C.  C.  A.  610, 
neither  abandonment  to  insurer  of  vessel  sunk  in  collision  nor  bill  of 
sale  conveying  same  vests  right  of  action  against  vessel  in  fault. 

Whether  destroyer  of  insured  property  may  defeat  owner's  suit 
upon  ground  that  right  of  action  is  in  insurer.  Note,  23  L,  R.  A. 
(N.  S.)  870. 

Damages  for  goods  lost  In  transit  la  their  yalne  at  destination,  with 
legal  Interest  there. 

Approved  in  Northern  Commercial  Co.  v.  Lindblom,  162  Fed.  255, 
89  C.  C.  A.  230,  Pacific  Coast  Co.  v.  Yukon  etc.  Transp.  Co.,  155  Fed. 
37,  83  C.  C.  A.  625,  Baltimore  etc.  R.  R.  Co.  v.  Dougherty,  7  App.  D.  C. 
381,  and  Chesapeake  etc.  Ry.  Co.  v.  Stock,  104  Va.  104,  51  S.  E.  163,  all 
following  rule ;  Missouri  etc.  Trust  Co.  v.  Clark,  60  Neb.  410,  83  N.  W. 
204,  holding  interest  recoverable  in  all  cases  for  use  or  destruction  of 
property,  when  amount  due  plaintiff  may  be  known  approximately ;  Fell 
v.  Union  Pac.  Ry.  Co.,  32  Utah,  105,  13  Ann.  Cas.  1137,  28  L.  B.  A. 
(N.  8.)  1,  88  Pac.  1005,  damages  for  injury  to  shipment  in  transit  is 
amount  of  loss  with  interest  from  time  of  delivery;  New  York  etc. 
R.  R.  Co.  V.  Estill,  147  U.  S.  617,  622,  37  L.  Ed.  304.  306,  13  Sup.  Ct. 
454,  456,  measuring  damages  for  injury  to  cattle  by  difference  in  market 
price  J  The  Nith,  13  Sawy.  383,  36  Fed.  96,  and  East  Tennessee  etc.  Ry. 
Co.  V  Kelly,  91  Tenn.  707,  80  Am.  St.  Rep.  906, 17  L.  R.  A.  696,  20  S.  W. 
314,  both  applying  rule. 

Distinguished  in  The  Oceanica,  156  Fed.  307,  measure  of  damages 
where  cargo  lost  by  negligence  of  tug  is  value  at  place  of  shipment  plus 
cost  of  carriage;  Phoenix  Ins.  Co.  v.  Erie  Transp.  Co.,  117  U.  S.  322, 
29  L.  Ed.  879,  6  Sup.  Ct.  754,  holding  stipulation  for  yalue  at  place  of 
shipment,  controlling. 

Allowance  of  interest  upon  damages  for  conversion  of  property  or 
injury  thereto.    Note,  1  Ann.  Cas.  763. 

Interest  on  sum  allowed  as  damages.    Note,  18  L.  R.  A.  452,  457. 

Interest  on  unliquidated  damages.    Note,  28  L.  R.  A.  (N.  S.)  18. 
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General  exception  to  charge  wbich  is  good  In  part  is  Ineffectual,  unless 
precise  point  of  objection  is  brought  to  attention  of  court  before  retirement 
of  Jury. 

Approved  in  Beiseker  v.  Moore,  174  Fed.  373,  98  C.  C.  A.  272,  Cincin- 
nati Traction  Co.  v.  Leach,  169  Fed.  650,  95  C.  C.  A.  47,  and  Hughes 
V.  Heyman,  4  App.  D.  C.  451,  all  following  rule;  United  States  v. 
Hammond,  226  Fed.  851,  exception  to  charge  as  to  damages  for  conver- 
sion of  timber  on  public  lands  held  insufficient;  Ball  v.  United  States, 
147  Fed.  43,  78  C.  C.  A.  126,  applying  rule  in  criminal  case;  Hindman 
V.  First  Nat.  Bank,  112  Fed.  934,  57  L.  E.  A.  108,  50  C.  C.  A.  623, 
holding  an  exception  "to  the  court's  measure  of,  damages"  in  charge 
is  sufficiently  specific,  rate  of  damages  being  inapplicable  to  the  case; 
Baggs  V.  Martin,  108  Fed.  34,  47  C.  C.  A.  175,  holding  simply  general 
exception  to  refusal  to  give  instructions,  including  several  distinct 
points,  is  not  sufficient  to  support  assignment  of  error;  Cass  County  y. 
Gibson,  107  Fed.  367,  46  C.  C.  A.  341,  holding  general  exception  to  in- 
struction must  suggest  or  point  out  the  defect  distinctly,  otherwise 
there  is  no  question  for  review;  Anthony  v.  Louisville  R.  R.  Co.,  132 
U.  S.  173,  33  L.  Ed.  862,  10  Sup.  Ct.  54,  Gulf  etc.  Ry.  v.  Johnson,  54 
Fed.  481,  4  C.  C  A.  447,  Masonic  Ben.  Assn.  v.  Lyman,  60  Fed.  500,  9 
C.  C.  A.  104,  Philip  Schneider  Brew.  Co.  v.  American  Ice  etc.  Co.,  77 
Fed.  147,  23  C.  C.  A.  89,  Shelp  v.  United  States,  81  Fed.  700,  26 
C.  C.  A.  570,  Probst  v.  Trustees  of  Board  of  Domestic  Missions,  3 
N.  M.  268,  5  Pac.  704,  Scoville  v.  Salt  Lake  City,  11  Utah,  66,  39 
Pac.  482,  People  v.  Thiede,  U  Utah,  281,  39  Pac.  847,  all  applying 
rule  and  affirming  judgment ;  People  v.  Hart,  10  Utah,  206,  37  Pac.  331, 
applying  rule,  and  refusing  to  review  charge;  dissenting  opinion  in 
Hicks  V.  United  States,  150  U.  S.  459,  37  L.  Ed.  1144,  14  Sup.  Ct.  150, 
majority  holding  exception  to  charge  herein,  sufficient;  dissenting  opin- 
ion in  People  v.  Berlin,  10  Utah,  46,  36  Pac.  201,  majority  applying  rule; 
Burke  v.  Claughton,  6  App.  D.  C.  371,  arguendo. 

How  to  obtain  giving  of  instructions  and  to  obtain  review  of  errors 
in  giving  or  refusing  to  give  instructions  on  certain  points.  Note, 
99  Am.  Dec.  185. 

Under  code  of  Alabama  where  suit  is  brought  in  the  name  of  the  person 
having  the  legal  right  for  the  use  of  another,  the  beneficiary  must  be  con- 
sidered as  the  sole  party  to  the  record. 

Approved  in  Southern  Ry.  Co.  v.  Blunt,  165  Fed.  262,  complaint 
amended  by  adding  a  new  plaintiff  to  original  plaintiff  does  not  entitle 
cither  to  recover,  unless  jointly  interested. 
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111  U.  8.  597-604,  28  I..  Ed.  634,  4  Sup.  Ot.  572,  GIBBS  ETC.  MFG.  00.  T. 
BBUOEEB. 

Oontract  signed  by  one  party  on  Sunday,  but  not  delivered  to  other 
party  until  another  day,  la  not  void  under  statute  prohibiting  business  on 
Sunday. 

Approved  in  ODay  v.  Meyers,  147  Wis.  556,  133  N.  W.  607,  follow- 
ing rule;  The  Alexander  M.  Lawrence,  101  Fed.  136,  holding  Federal 
statute  prohibiting  advancing  seamen's  wages,  such  payment  cannot 
be  shown  in  defense  to  libel  by  seaman  to  recover  wages  earned;  Burr 
▼.  Nivison,  75  N.  J.  Eq.  244,  188  Am.  St.  Eep.  554,  20  Ann.  Gas.  35, 
72  Atl.  73,  contract  for  sale  of  land  negotiated  on  Sunday  held  to  be 
completed  by  assent  of  vendee  on  Monday  and  to  be  valid;  Rodman  v. 
Robinson,  134  N.  C.  513, 101  Ajn.  St.  Bep.  877,  65  L.  R.  A.  682,  47  S.  E. 
22,  under  Code,  §  3782,  contract  entered  into  on  Sunday  for  conveyance 
of  land  is  not  void ;  Zielica  v.  Worzalla,  162  Wis.  607,  156  N.  W.  625, 
where  contract  drawn  and  signed  on  Sunday  but  not  shown  to  have 
been  delivered  on  Sunday,  presumption  in  support  of  admission  in 
pleadings  is  that  it  was  delivered  by  mail  on  secular  day;  Swann  v. 
Swann,  21  Fed.  306,  enforcing  Sunday  contract,  valid  under  laws  of 
State  where  made. 

Validity  of  contract  executed  by  one  party  on  Sunday  without 
knowledge  of  other  party.    Note,  16  Ann.  Gas.  632. 

Validity  of  contract  completed  on  secular  day  where  preliminary 
negotiations  «re  conducted  on  Sunday.  Note,  20  Ann.  Gas.  87, 
88. 

Validity  of  contract  partially  made  on  Sunday,  perfected  on  a 
secular  day.    Note,  4  L.  B.  A.  (N.  S.)  1162. 

Effect  upon  validity  of  contract  of  ignorance  of  one  party  of  its 
execution  by  other  on  Sunday.    Note,  18  L.  B.  A.  (N.  8.)  1176. 

Ill  U.  S.  604-608,  28  I..  Ed.  532,  4  Sup.  Ot  580,  PHILLIPS  v.  DETROIT. 

In  passing  upon  novelty  of  patent,  court  can  consider  matters  of  com- 
mon knowledge  or  things  In  common  use. 

Approved  in  Aeolian  Co.  v.  Wanamaker,  221  Fed.  668,  taking  judicial 
notice  of  prejudice  of  grand  piano  makers  against  using  mechanical 
player  devices;  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Moore,  166  Fed.  667, 
23  L.  B.  A.  (N.  8.)  962,  92  C.  C.  A.  357,  applying  rule  to  deliberation  of 
jurors  in  personal  injury  case;  Baker  v.  Duncombe  Mfg.  Co.,  146  Fed. 
746,  77  C.  C.  A.  234,  holding  void  Baker  patents  Nos.  726,812  and 
736,346,  for  process  of  treating  coffee ;  Farmers'  Mfg.  Co.  v.  Spruks 
Mfg.  Co.,  119  Fed.  595,  holding  in  determining  novelty  of  patented 
device,  court  takes  judicial .  notice  of  matters  of  common  knowledge 
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relating  to  state  of  prior  art;  Black  Diamond  Coal  Co.  v.  Excelsior  Coal 
Co.,  156  U.  S.  616,  39  L.  Ed.  555,  15  Sup.  Ct.  484,  noticing  prior  use  of 
hoppers  with  chutes  beneath  them;  Reed  v.  Lawrence,  29  Fed.  919, 
applying  rule  in  determining  damages  for  infringement;  Heaton  Penin- 
sular Button-Hole  Fastener  Co.  v.  Sehlochtmeyer,  69  Fed.  595,  applying 
rule,  and  holding  patent  f oil  button-fasteners  void,  on  demurrer ;  Grimes 
y.  Eddy,  126  Mo.  180,  47  Ajil  St.  Bep.  660,  26  L.  B.  A.  643,  28  S.  W. 
759,  noticing  that  Texas  cattle  have  infectious  disease  communicative  to 
other  cattle. 

Distinguished  in  Minnesota  v.  Barber,  136  U.  S.  321,  34  L.  Ed.  458, 
10  Sup.  Ct.  564,  refusing  to  notice  that  inspection  on  hoof  is  only  mode 
of  ascertaining  condition  of  animals;  Henderson  v.  Tompkins,  60  Fed. 
761,  refusing  to  determine  originality  of  copyrighted  composition  in 
deciding  demurrer. 

Patent  for  Phillips  improvement  in  wooden-block  pavement^  which  le- 
quired  no  invention  to  devise  it,  but  only  ordinary  Judgment  and  meoban- 
ical  skill,  is  void. 

Approved  in  Apple  v.  American  Shoe  Machinery  etc.  Co.,  232  Fed. 
606,  mere  change  in  manner  of  taking  out  knife  of  machine  to  sharpen 
it  is  not  patentable;  Yost  Electric  Mfg.  Co.  v.  Perkins  Electric  Switch 
Mfg.  Co.,  179  Fed.  514,  103  C.  C.  A.  116,  new  combination  of  elements 
for  lamp  socket  held  not  patentable;  Safety  Car  Heating  etc.  Co.  v. 
Consolidated  Car  Heating  Co.,  160  Fed.  490,  railway  car  heating  appara- 
tus patent  held  void  for  lack  of  invention ;  New  York  Belting  etc.  Co.  v. 
Sierer,  158  Fed.  823,  86  C.  C.  A.  79,  patent  for  tile  floor  held  void  for 
lack  of  invention ;  Morris  v.  McMillin,  112  U.  S.  249,  28  L.  Ed.  704,  5 
Sup.  Ct.  221,  holding  patent  for  steam  capstans  void;  Thompson  v.  Bois- 
selier,  114  U.  S.  12,  29  L.  Ed.  80,  5  Sup.  Ct.  1048,  construing  patent  for 
waterclosets;  Stephenson  v.  Brooklyn  Cross-Town"  R.  R.  Co.,  114  U.  S. 
156,  29  L.  Ed.  61,  5  Sup.  Ct.  780,  holding  patent  for  street-car  signaling 
device  void;  Yale  Lock  Co.  v.  Greenleaf,  117  U.  S.  559,  29  L.  Ed.  954, 
6  Sup.  Ct.  848,  holding  patent  for  locks  void;  Pomace-Holder  Co.  v. 
Ferguson,  119  U.  S.  338,  30  L.  Ed.  408,  7  Sup.  Ct.  384,  holding  cider- 
press  patent  void;  Brown  v.  District  of  Columbia,  130  U.  S.  100,  32 
L.  Ed.  868,  9  Sup.  Ct.  449,  applying  rule;  Florsheim  v.  Schilling,  137 
U.  S.  77,  34  L.  Ed.  579,  11  Sup.  Ct.  25,  holding  patent  for  corsets  void ; 
Office  Specialty  Mfg.  Co.  v.  Fenton  Mfg.  Co.,  174  U.  S.  498,  43  L.  Ed. 
1060,  19  Sup.  Ct.  643,  holding  patent  for  book-cases  void;  Cluett  v. 
Claflin,  24  Blatchf.  416,  30  Fed.  924,  holding  patent  for  shirt-bosoms 
void;  Collins  Co.  v.  Coes,  21  Fed.  39,  holding  patent  for  improved 
wrench  void;  Fricke  v.  Hum,  22  Fed.  304,  restricting  claim  in  patent 
for  lightning-rods;  Seheidler  v.  Tustin,  23  Fed.  889,  holding  patent  on 
heater  for  steam  engines  void;  Scott  Mfg.  Co.  v.  Sayre,  26  Fed.  154, 
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holding  patent  for  ice-oreepers  void;  Leonard  v.  Lovell,  29  Fed.  314, 
holding  patent  for  improved  refrigerators  void;  Root  v.  Sontag,  47 
Fed.  313,  holding  patent  for  improved  loom  shuttles  void;  Johnson  Co. 
V.  Pacific  Rolling-Mills  Co.,  47  Fed.  592,  holding  patent  for  improved 
rails  void;  Kilboume  v.  W.  Bingham  Co.,  60  Fed.  703,  1  C.  C.  A.  617, 
holding  patent  for  improved  sinks  void;  Stirrat  v.  Excelsior  Mfg.  Co., 
61  Fed.  984, 10  C.  C.  A.  216,  construing  patent  for  water-heating  device; 
Sampson  v.  Donaldson,  69  Fed.  624,  16  C.  C.  A.  342,  holding  patent 
for  improvement  in  valve-reseating  tools  void;  United  States  Repair 
etc.  Co.  y.  Standard  etc.  Co.,  87  Fed.  344,  holding  patent  for  improved 
method  of  repairing  asphalt  pavements  void;  Sperry  Mfg.  Co.  ▼.  J.  L. 
Owens  Co.,  96  Fed.  977,  holding  patent  for  fanning-mill  void. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  £.  B.  C.  157. 

Ill  U.  8h  60&-612,  28  I..  Ed.  540,  4  Sup.  Ot  561,  OABVEB  ▼.  UNITED 
STATES. 

Treasury  agent,  who  was  tried  for  fraud,  and  lined  by  military  com- 
mission, and  who  agreed  to  consider  the  fine  paid  as  part  settlement  of  his 
account  with  the  government,  and  paid  balance,  cannot  recover  it  back  on 
'ground  of  lack  of  Jurisdiction  of  military  commission,  or  of  duress. 

Approved  in  Manigault  v.  6.  M.  Ward  &  Co.,  123  Fed.  719,  holding 
contract,  by  which  persons,  to  save  their  crop  built  dam,  agreed  to 
removal,  consideration  of  its  remaining  until  end  of  season,  not  made 
under  duress;  Houtz  v.  Board  of  Commrs.  of  Uinta  County,  11  Wyo. 
182,  70  Pac.  847,  where  one  brought  before  justice  of  peace  was  fined, 
and  paid  fine,  payment  not  under  duress,  though  justice  had  no  jurisdic- 
tion save  as  examining  magistrate. 

Right  to  recover  fine  improperly  or  ill^ally  collected.    Note,  12 
Ann.  Gas.  703. 

Ill  TT.  S.  612-624,  28  !•.  Ed.  586,  4  Sup.  Ot  533,  OONNEOTIOUT  MUT. 
UFE  INS.  00.  T.  LATHBOP. 

Oause  should  never  be  withdrawn  from  Jnry^  unless  testimony  is  so  con- 
dnslve  as  to  compel  court,  In  exercise  of  sound  legal  discretion,  to  set  aside 
contrary  verdict. 

Approved  in  Delk  v.  St.  Louis  etc.  R.  R.  Co.,  220  U.  S.  587,  55  L.  Ed. 
595,  31  Sup.  Ct.  617,  refusing  directed  verdict  asked  pn  ground  that 
evidence  showed  contributory  negligence;  Newburger  Cotton  Co.  v. 
Tork  Cotton  Mills,  152  Fed.  400,  81  C.  C.  A.  524,  setting  aside  directed 
verdict;  Walker  v.  Warner,  31  App.  D.  C.  88,  case  properly  submitted 
to  jury,  though  but  one  issue  was  subject  to  question;  National  Union 
V.  Thomas,  10  App.  D.  C.  290,  dixeoted  verdict  for  defendant  setting 
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up  suioide  in  action  on  life  policy  held  properly  refused;  Casey  ▼.  Na- 
tional Union,  3  App.  D.  C.  520,  holding  evidence  in  action  on  life  policy 
presented  case  for  jury;  McCafferty  ▼.  Flinn,  32  Nev.  274,  107  Pac. 
226,  holding  nonsuit  properly  denied;  Burch  v.  Southern  Pac.  Co.,  32 
Nev.  134,  Ann.  Gas.  1912B,  1166,  104  Pac.  240,  holding  personal  injury 
case  properly  submitted  to  jury  on  issue  of  contributory  n^ligence; 
Moore  v.  First  Nat.  Bank,  30  Okl.  627,  121  Pac.  627,  setting  aside 
directed  verdict;  Squires  v.  Modem  Brotherhood  of  America,  68  Or. 
347,  135  Pac.  778,  evidence  held  to  warrant  submission  to  jury;  Dwyer 
V.  St.  Louis  etc.  R.  Co.,  52  Fed.  88,  refusing  to  direct  verdict  for  de- 
fendant in  action  for  negligent  injury. 

Konexpert  witnesses  are  generally  restricted  to  proof  of  facts  wltliln 
their  personal  knowledge,  and  may  not  express  tlieir  opinion  on  matters 
which  Jury  or  court  must  determine. 

Approved  in  Watts  v.  State,  99  Md.  37,  57  Atl.  546,  following  nlle; 
Queenan  v.  Oklahoma,  190  U.  S.  549,  47  L.  Ed.  1177,  23  Suf>.  Ct  763, 
holding  nonexpert  witness  cannot  give  his  opinion  formed  since  com- 
mission of  crime,  relative  to  accused's  mental  condition  at  time  of 
offense;  Kansas  City  Southern  Ry.  Co.  v.  Qinton,  224  Fed.  899,  140 
C.  C.  A.  340,  in  action  for  injury  from  jolting  of  train  nonexpert  may^ 
testify  as  to  violence  of  jolt;  United  States  Smelting  Co.  v.  Parry,  166 
Fed.  412,  92  C.  C.  A.  159,  opinion  evidence  as  to  safety  of  place  of  work 
held  properly  admitted;  Pritchard  v.  Henderson,  3  Penne.  (Del.)  138, 
50  Atl.  220,  holding  witness  cannot  answer  question  regarding  mental 
capacity  of  testatrix,  where  witness  had  stated  no  facts  from  which 
to  express  an  opinion;  Jackson  v.  United  States,  34  App.  D.  C.  5,  testi- 
mony of  officer  of  quartermaster's  department  in  trial  for  larceny  of 
kegs  of  paint  that  particularly  marked  keg  belongs  to  United  States 
is  competent;  People  v.  Casey,  124  Mich.  282,  82  N.  W.  884,  holding 
witness  though  not  expert  is  competent  to  give  his  opinion  as  to  sanity 
of  defendant,  where  he  was  acquainted  with  him  in  many  minor  details ; 
Clarke  v.  Irwin,  63  Neb.  542,  88  N.  W.  784,  holding  nonexpert  witness 
having  more  or  less  extended  acquaintance  may  give  opinion  on  sanity 
or  insanity,  weight  being  for  jury;  Hopt  v.  Utah,  120  U.  S.  438  (see 
30  L.  Ed.  711,  7  Sup.  Ct.  618),  holding  testimony  of  physician,  as  to' 
direction  from  which  blow  was  delivered,  admissible,  as  conclusion  of 
fact;  Fireman's  Ins.  Co.  v.  J.  H.  Mohlman  Co.,  91  Fed.  87,  33  C.  C.  A. 
347,  holding  opinion  of  witness,  whether  fall  of  building  preceded  or 
followed  fire,  inadmissible;  Brunker  v.  Cummins,  133  Ind.  447,  32  N.  E. 
733,  holding  opinion  as  to  negligence,  inadmissible;  Elkhart  etc.  R.  R. 
Co.  V.  Waldorf,  17  Ind.  App.  34,  46  N.  E.  90,  holding  opinions  inadmis- 
sible where  facts  are  before  jury,  and  they  can  draw  their  own  conclu- 
sions;  dissenting  opinion   in   Gillespie  v.   Collier,  224  Fed.  307,   139 
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C.  C.  A.  534,  majority  holding  court  properly  excluded  opinions  of  wit- 
nesses as  to  safety  of  machine  for  pumping. 

Distinguished  in  Sf.  Louis  etc.  Ry.  Co.  v.  Bradley,  54  Fed.  632,  633, 
4  C.  C.  A.  528,  allowing  witness,  with  special  opportunity  for  observa^ 
tion,  to  give  opinion  as  to  effect  of  railway  embankment  causing  over- 
flows. 

Upon  issue  of  Insanity  In  action  on  insurance  policy,  nonprofessional 
witnesses  can  give  their  opinions  concerning  state  of  deceased's  mind,  in 
connection  with  facts  within  their  pezsonal  knowledge,  upon  which  such 
opinion  is  based. 

Approved  in  Turner  v.  American  Security  etc  Co.,  213  U.  S.  260, 
53  L.  Ed.  789,  29  Sup.  Ct.  420,  Bothwell  v.  State,  71  Neb.  752,  99  N.  W. 
671,  Territory  v.  McNabb,  16  N.  M.  635,  120  Pac.  910,  Jordan  v.  State, 
64  Tex.  Cr.  195,  141  S.  W.  790,  and  Duthey  v.  State,  131  Wis.  187, 
10  L.  R.  A.  (N.  S.)  1032,  111  N.  W.  226,  all  following  rule;  Waller  v. 
United  States,  179  Fed.  811,  31  L.  R.  A.  (N.  S.)  118,  103  C.  C.  A.  302, 
jury  may  observe  and  judge  from  party's  demeanor  in  court  as  to 
sanity;  Turner  v.  American  Security  &  T.  Co.,  29  App.  D.  C.  468, 
applying  rule  in  will  contest;  Shaffer  v.  United  States,  24  App.  D.  C. 
438,  439,  weight  of  testimony  of  qualified  expert  as  to  sanity  of  ac- 
cused is  for  jury;  Raub  v.  Carpenter,  17  App.  D.  C.  513,  opinion  of 
witness  without  facts  on  which  based  held  properly  rejected;  Taylor  v. 
United  States,  7  App.'D.  C.  36,  opinion  as  to  appearance  of  accused 
held  properly  excluded;  Grimshaw  v.  Kent,  67  Kan.  466,  73  Pac.  93, 
applying  rule  in  suit  where  mental  capacity  of  one  to  enter  into  con- 
tract in  issue;  Mooii's  v.  Sanford,  2  Kan.  App.  250,  41  Pac.  1066,  hold- 
ing evidence  of  nonexpert  improperly  admitted  when  grounds  not 
given;  State  v.  Lyons,  113  La.  979,  37  South.  897,  in  murder  prosecu- 
tion where  defense  is  insanity,  opinions  of  nonexperts  to  prove  sanity 
are  inadmissible  in  rebuttal;  Safe-Deposit  &  Trust  Co.  of  Baltimore  v. 
Beny,  93  Md.  580,  49  Atl.  408,  holding  nonexpert  witness  may  give  his 
opinion  to  testator's  mental  capacity  if  he  has  means  of  knowing  what 
that  mental  capacity  is,  after  disclosing  those  means;  Pattee  v.  Whit- 
comb,  72  N.  H.  251,  56  Atl.  461,  on  issue  as  to  whether  testator  was 
unduly  influenced  by  wife  to  execute  will,  evidence  of  his  susceptibility 
to  her  influence  was  competent;  Taylor  v.  Security  Life  &  Annuity  Co., 
145  N.  C.  392,  18  Ann.  Oas.  248,  15  L.  R.  A.  (N.  S.)  583,  59  S.  E.  142, 
applying  rule  as  to  intemperance  of  applicant  for  life  insurance;  Hop- 
kins V.  Wampler,  108  Va.  709,  62  S.  E.  928,  and  Freeman  v.  Freeman, 
71  W.  Va.  311,  76  S.  E.  660,  both  applying  rule  to  mental  capacity  of 
testator;  Till  v.  State,  132  Wis.  247,  111  N.  W.  1111,  in  action  for 
adultery  testimony  held  admissible  as  to  appearance  and  conduct  of 
accused  where  paramour  subsequently  became  insane;   Fishbume  v. 
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Ferguson,  84  Va,  106,  4  S.  E.  579,  Cropp  v.  Cropp,  88  Va.  759,  4  S.  E. 
529,  and  Parkhurst  v.  Hosfoid,  10  Sawy.  410,  21  Fed.  833,  all  apply- 
ing rule  in  action  to  set  aside  sale  of  realty;  Mutual  Life  Ins.  Co.  y. 
Leubrie,  71  Fed.  845,  18  C.  C.  A.  332,  applying  rule;  Lamb  v.  Lyncb, 
56  Neb.  138,  76  N.  W.  429,  and  Appeal  of  Turner,  72  Conn.  315,  44  Atl. 
314,  both  applying  rule  in  will  contest;  State  v.  Beuerman,  59  Kan. 
589,  53  Pac.  875,  Shultz  v.  State,  37  Neb.  496,  55  N.  W.  1085,  Genz  v. 
State,  58  N.  J.  L.  484,  34  Atl.  816,  and  Armstrong  v.  State,  30  Fla.  200, 
17  L.  R.  A.  492,  11  South.  626,  all  applying  rule  in  murder  case ;  Moors 
V.  Sanford,  2  Kan.  App.  250,  41  Pac.  1066,  and  Welch  v.  Stipe,  95  Ga. 
766,  22  S.  E.  672,  both  holding  opinion  inadmissible,  without  statement 
of  underlying  facts ;  Mull  v.  Carr,  5  Ind.  App.  495,  32  N.  E.  592,  admit- 
ting opinion  of  nurse  who  attended  deceased;  Crockett  v.  Davis,  81  Md. 
152,  32  Atl.  713,  admitting  physician's  opinion  of  sanity  on  will  con- 
test; Galveston  etc.  Ry.  Co.  v.  Daniels,  9  Tex.  Civ.  App.  258,  28  S.  W. 
550,  admitting  opinion  of  person  having  special  knowledge  as  to  de- 
fective condition  of  bridge;  Connecticut  Life  Ins.  Co.  v.  Akens,  150 
U.  S.  473,  474,  87  L.  Ed.  1149,  14  Sup.  Ct.  157,  Ritter  v.  Mutual  Life 
Ins.  Co.,  169  U.  S.  149,  42  L.  Ed.  696,  8  Sup.  Ct.  303,  Riley  v.  Hartford 
Life  etc.  Ins.  Co.,  25  Fed.  316,  and  Smith  v.  Sun  Printing  etc.  Assn.,  55 
Fed.  244,  5  C.  C.  A.  91,  all  arguendo. 

Nonexpert  opinions  as  ta  sanity  or  insanity.    Note,  38  L.  R.  A.  722. 

Self-destruction  as  defense  to  life  insurance.    Note,  84  Am.  St. 
Rep.  547. 

Effect  of  insanity  on  suicide  condition  in  policy.    Note,  35  L.  R.  A. 
265. 

Ill  XT.  S.  624-640,  28  L.  Ed.  642,  4  Sup.  Ct.  544,  BOBB  Y.  OONNOLLT. 

Agent  sent  by  one  State  to  another,  under  authority  of  Federal  Consti- 
tution and  law,  to  bring  back  fugitive  from  Justice,  is  not  an  oi&cer  of 
United  States,  and  must  obey  writ  of  habeas  corpus,  issued  by  State  court 
Approved  in  People  v.  Hyatt,  172  N.  Y.  188,  92  Am.  St.  Rep.  713,  64 
N.  E.  828,  holding  action  of  State  Governor  issuing  warrant  for  extra- 
dition of  alleged  fugitive  from  justice  cannot  be  reviewed  on  habeas 
corpus;  Roberts  v.  Reilly,  116  U.  S.  94,  29  L.  Ed.  548,  6  Sup.  Ct.  299, 
refusing  habeas  corpus  to  fugitive;  Ex  parte  Riggins,  134  Fed.  412, 
arguendo. 

■Who  are  public  officers.    Note,  17  L.  R.  A.  260. 

State,  as  well  as  Federal  courts,  must  enforce  and  protect  rights  secured 
by  Federal  Constitution  and  laws,  whenever  Involved  in  proceedings  before 
them,  and  their  rulings  are  reviewable  in  Federal  Supreme  Court. 

Approved   in   Galveston   etc.   Ry.    Co.   v.   Wallace,   223   U.    S.   490, 
56  L.  Ed.  523,  32  Sup.  Ct.  205,  State  courts  have  jurisdiction  to  enforce 
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Carmack  Amendment  to  Hepburn  Act  of  Jane  29, 1906 ;  Mondon  v.  New 
York  etc.  R.  R.  Co.,  223  U.  S.  56,  88  L.  R.  A.  (N.  S.)  44,  56  L.  Ed.  349, 
32  Sup.  Ct.  169,  1  N.  C.  C.  A.  889,  Employers'  Liability  Act  is  enforce- 
able in  State  courts  >  Minnesota  v.  Brundage,  180  U.  S.  503,  45  L.  Ed. 
641,  21  Sup.  Cf.  457,  holding  prisoner  convicted  in  State  court,  Federal 
court  will  not  issue  habeas  corpus,  on  ground  that  statute  is  unconsti- 
tutional, accused  not  availing  of  State  law;  Ex  parte  Bass,  192  Fed. 
425,  Federal  court  will  not  determine  constitutionality  of  State  statute 
requiring  license  for  certain  sales  agents,  when  question  has  been  de- 
cided by  State  Supreme  Court,  and  review  of  that  decision  is  pending 
in  United  States  Supreme  Court;  Ex  parte  Martin,  180  Fed.  211,  citizen 
of  another  State  arrested  for  violation  of  State  law  licensing  peddlers 
should  first  apply  to  State  court  for  relief  sought  on  ground  that  law 
is  unconstitutional;  Zikos  v.  Oregon  R.  &  Nav.  Co.,  179  Fed.  899,  900, 
upholding  provisions  of  Employers'  Liability  Act  as  to  jurisdiction  of 
State  courts;  Ex  parte  Roach,  166  Fed.  347,  refusing  to  discharge  pris- 
oner held  under  process  of  State  court  in  violation  of  Constitution  of 
United  States,  in  advance  of  trial  in  State  court;  Ex  parte  Collins,  154 
Fed.  985,  987,  refusing  to  discharge,  pending  determination  of  writ  of 
error  from  State  Supreme  Court  to  Supreme  Court  of  United  States; 
United  States  v.  Powell,  151  Fed.  659,  discussing  grounds  of  power  of 
Congress  to  punish  attack  on  prisoner  in  custody  of  State  officers;  New 
Jersey  v.  Corrig^n,  139  Fed.  765,  remanding  indictment  found  by  grand 
jury  sworn  prior  to  offense;  St.  Louis  etc.  R.  Co.  v.  Heyser,  95  Ark. 
416,  Ann.  Gas.  1912A,  610,  130  S.  W.  565,  State  courts  may  enforce 
provisions  of  Interstate  Commerce  Act  making  initial  carrier  liable  for 
loss  on  connecting  carriers;  Owens  v.  Chicago  etc.  Ry.  Co.,  113  Minn. 
53,  128  N.  W.  1013,  rights  arising  under  Employers'  Liability  Act  are 
enforceable  in  State  courts;  State  v.  Southern  Ry.  Co.,  145  N.  C.  535, 
13  L.  R.  A.  (N.  S.)  966,  59  S.  E.  584,  Federal  court  cannot  enjoin  crimi- 
nal prosecution  for  violation  of  statute  fixing  passenger  fares;  dissent- 
ing opinion  in  Ex  parte  Young,  209  U.  S.  177,  14  Ann.  Gas.  764,  13 
L.  R.  A.  (N.  8.)  932,  52  L.  Ed.  736,  28  Sup.  Ct.  441,  majority  upholding 
injunction  against  enforcement  of  State  rate  statute  by  State  courts; 
Missouri  Pac.  Ry.  Co.  v.  Fitzgerald,  160  U.  S.  583,  40  L.  Ed.  543,  16 
Sup.  Ct.  396,  holding  State  court  cannot  be  held  to  have  decided  against, 
Federal  right,  when  Federal  court  denied  it ;  Gibson  V.  Mississippi,  162 
U.  S.  586,  40  L.  Ed.  1080,  16  Sup.  Ct.  908,  holding  criminal  case  not' 
removable  to  Federal  court,  under  claim  that  colored  persons  were  ex- 
cluded from  jury;  Plaquemines  Fruit  Co.  v.  Henderson,  170  U.  S.  520, 
42  L.  Ed.  1130,  18  Sup.  Ct.  689,  holding  State  can  sue  in  its  own  courts, 
citizens  of  other  States,  subject  to  Federal  removal  and  review;  In  re 
Jordan,  49  Fed.  242,  Federal  courts  cautious  in  issuing  habeas  corpus 
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for  State  prisoner;  In  re  King,  51  Ted.  437,  refusing  habeas  corpus  to 
State  prisoner;  United  States  v.  Chapel,  54  Fed.  141,  refusing  habeas 
corpus  to  State  prisoner  before  trial;  In  re  Huse,  79  Ted.  307,  25 
C.  0.  A.  1,  refusing  habeas  corpus  to  insane  person,  held  under  State 
authority;  In  re  Lawrence,  80  Fed.  102,  refusing  habeas  corpus  to  State 
prisoner,  where  State  Supreme  Court  has  passed  on  question,  and  writ 
of  error  lies  to  Federal  Supreme  Court;  Bank  of  Kentucky  v.  Stone,  88 
Fed.  397,  following  State  decision  holding  statute  contrary  to  Federal 
Constitution;  Eaton  v.  West  Virginia,  91  Fed.  766,  34  C.  C.  A.  68,  re- 
fusing habeas  corpus  to  State  prisoner  under  claim  of  Federal  rights; 
Fitts  V.  McGhee,  172  U.  S.  532,  43  L.  Ed.  535, 19  Sup.  Ct.  275,  arguendo. 

Finality  of  order  in  habeas  corpus  proceeding.    Note,  11  Ann.  Gas. 
129. 

State  court  can  determine  on  habeas  corpus,  whether  arrest  and  delivery 
of  fagltiye  to  agent  of  another  State,  conformed  to  statutes  of  United  States. 
Approved  in  Hyatt  v.  Corkran,  188  U.  S.  711,  47  L.  Ed.  661,  23  Sup. 
Ct.  459,  holding  on  extradition  warrant  issued  by  Governor  of  State  is 
but  prima  facie  sufficient  to  hold  the  accused;  Bruce  v.  Rayner,  124 
Fed.  482,  62  C.  C.  A.  501,  holding  the  decision  of  the  Governor  in  issu- 
ing his  warrant  is  prima  facie  evidence,  but  not  conclusive;  In  re  Mat- 
thews, 122  Fed.  251,  holding  Federal  court  should  not  discharge,  on 
writ  of  habeas  corpus,  person  in  custody  of  State,  on  ground  violating 
Constitution,  unless  case  be  urgent;  Ex  parte  Brown,  28  Fed.  654,  hold- 
ing State  and  Federal  courts  have  concurrent  jurisdiction  in  extradi- 
tion proceedings. 

Subject  to  exclusive  authority  of  Federal  courts  to  determine  legality 
of  detention  of  persons  held  under  Federal  authority,  State  courts  can  de- 
termine legality  of  restraint  of  person  held  within  their  limits,  although 
depending  on  Federal  Oonstltntion  and  laws. 

Approved  in  Illinois  v.  Pease,  207  U.  S.  108,  52  L.  Ed.  124,  28  Sup. 
Ct.  58,  upholding  denial  of  habeas  corpus  by  State  Supreme  Court  to 
prisoner  held  on  extradition  demand  from  another  State  on  charge  of 
crime;  Pettibone  v.  Nichols,  203  U.  S.  201,  205,  7  Ann.  Oaa.  1047,  61 
L.  Ed.  152,  154,  27  Sup.  Ct.  Ill,  prisoner  removed  to  demanding  State 
by  connivance  of  officials  of  demanding  and  surrendering  States,  cannot 
be  released  on  habeas  corpus  by  Federal  court;  Defiance  Water  Co.  v. 
Defiance,  191  U.  S.  194,  48  L.  Ed.  140,  24  Sup.  Ct.  63,  holding  State 
court  making  temporary  injunction  perpetual,  restraining  municipality 
pa3nng  rentals  to  water  company  Federal  court  cannot  assume  jurisdic- 
tion on  averment  of  undue  taking  of  property ;  Arkansas  v.  Kansas  &  T. 
Coal  Co.,  183  U.  S.  191,  46  L.  Ed.  147,  22  Sup.  Ct.  49,  holding  State 
court  enjoining  threatened  importation  of  colored  men,  strike  existing, 
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as  endangering  public  peace,  not  removable  tinder  Federal  law  on 
assumption  of  r^ulating  commerce;  Ex  parte  Chung  Kin  Tow,  218  Fed. 
186,  whether  person  seized  on  requisition  from  another  State  was  same 
person  alleged  to  have  fled  from  justice  may  be  determined  on  habeas 
corpus;  Ex  parte  Graham,  216  Fed.  815,  criminal  act,  for  which  fugi- 
tive may  be  extradited,  need  not  have  been  complete  until  other  acts 
done  after  he  left  State;  Moss  &  Co.  v.  McCarthy,  191  Fed.  205,  re- 
fusing to  enjoin  enforcement  by  State  coprt  of  ordinance  against  bucket 
shops;  In  re  Kopel,  148  Fed.  506,  Federal  court  may  entertain  petition 
for  habeas  corpus  though  State  court  has  denied  writ;  State  v.  Wood, 
156  Mo.  451,  66  S.  W.  478,  holding  Supreme  Court  will  grant  writ  of 
prohibition  where  inferior  court  lacks  jurisdiction,  or,  having  juris- 
diction, exceeds  same;  Ex  parte  Masse,  95  S.  C.  321,  46  L.  R.  A.  (N.  8.) 
781,  79  S.  E.  99,  an^  Ex  parte  Bergman,  60  Tex.  Cr.  14,  130  S.  W.  177, 
both  denying  release,  on  habeas  corpus,  of  fugitive  seized  for  extra- 
dition ;  Cook  V.  Hart,  146  U.  S.  195,  86  L.  Ed.  940,  13  Sup.  Ct.  44,  and 
Ex  parte  Royall,  117  U.  S.  248,  250,  29  L.  Ed.  870,  871,  6  Sup.  Ct,  738, 
739,  Federal  court,  refusing  habeas  corpus  to  State  prisoner,  on  ground 
of  unconstitutionality  of  statute,  before  trial;  In  re  Wood,  140  U.  S. 
286,  85  L.  Ed.  508,  11  Sup.  Ct.  741,  Federal  court  refusing  habeas  cor- 
pus to  determine  whether  colored  persons  were  unlawfully  excluded 
from  jury;  Logan  v.  United  States,  144  U.  S.  284,  86  L.  Ed.  4S6,  12 
Sup.  Ct.  623,  holding  United  States  has  exclusive  control  over  Federal 
prisoners ;  Whitten  v.  Tomlinson,  160  U.  S.  245,  40  L.  Ed.  418,  16  Sup. 
Ct.  303,  Federal  court  refusing  habeas  corpus  to  prisoner  held  by  one 
State,  under  warrant  of  extradition  from  another;  In  re  Johnson,  167 
U.  S.  125,  42  L.  Ed.  104, 17  Sup.  Ct.  737,  refusing  habeas  corpus  to  pris- 
oner not  indicted  until  after  arrest,  under  Federal  warrant;  In  re 
Neagle,  14  Sawy.  246,  5  L.  R.  A.  84,  39  Fed.  843,  discharging  United 
States  marshal,  held  for  act  committed  under  Federal  authority;  In  re 
Johnson,  46  Fed.  480,  holding  State  court  cannot  release  prisoner  held 
under  Federal  sentence ;  Ex  parte  Whitten,  67  Fed.  232,  refusing  habeas 
corpus  to  person  held  for  extradition;  In  re  Copenhaver,  118  Mo.  386, 
40  Am.  St.  Rep.  886,  24  S.  W.  163,  refusing  habeas  corpus  to  Federal 
prisoners;  dissenting  opinion  in  Hyland  v.  Rochelle,  179  Ind.  694,  100 
N.  E.  851,  majority  holding  judge  of  city  court  of  Indianapolis  had 
jurisdiction  to  determine  identity  of  fugitive  seized  for  extradition. 

Distinguished  in  Alabama  etc.  Ry.  Co.  v.  American  Cotton  Oil  Co., 
229  Fed.  18,  action  for  nondelivery  of  shipment  held  to  arise  under 
Interstate  Commerce  Act  and  to  be  removable  to  Federal  court. 

Proceedings  for  arrest  and  surrender  in  one  State  of  fugitives  from 
justice  in  another.    Note,  57  Am.  Dec.  894. 

Extradition  proceedings.    Note,  112  Am.  St.  Rep.  142. 
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Review  by  courts  of  executive  action  in  interstate  extradition  pro- 
ceedings.   Note,  3  Ann.  Gas.  876. 

Decision  against  constitutional  right  as  nullity  subject  to  collateral 
attack.    Note,  89  L.  B.  A.  454. 

Relief  by  party  convicted  of  contempt — ^Appeal  or  writ  of  error. 
Note,  22  Am.  St.  B^.  425. 

Ill  XT.  S.  640-676,  28  L.  Ed.  647,  4  Sup.  Ot.  619,  JOHNSON  ▼.  WATBBS. 

aratoltons  donation  of  property,  reserving  use  to  donor  for  life,  Is  void 
n  Louisiana. 

Approved  in  Mellen  v.  Buckner,  139  U.  S.  390,  397,  85  L.  Ed.  200,  202» 
U.  Sup.  Ct.  598,  600,  applying  rule. 

Judgments  are  generally  binding  on  parties  thereto,  but  may  be  set 
Aside,  in  equity,  for  fraud;  and  Federal  court  has  Jurisdiction  of  bill  to  set 
Aside  fraudulent  State  decree  in  suit  otherwise  within  its  Jurisdiction. 

Approved  in  Simon  v.  Southern  Ry.  Co.,  236  U.  S.  128,  59  L.  Ed.  499, 
35  Sup.  Ct.  255,  enjoining  judgment  of  State  court  against  nonresident 
as*  void  on  ground  that  jurisdiction  of  defendant  was  not  acquired; 
McDaniel  v.  Traybr,  196  U.  S.  420,  49  L.  Ed.  586,  25  Sup.  Ct.  369,  up- 
holding Circuit  Court's  jurisdiction  of  suit  to  set  aside  probate  court's 
judgment  against  intestate's  estate  which  is  lien  on  property;  McFar- 
land  v.  Curtin,  233  Fed.  733,  vacating  judgment  rendered  in  State  court 
in  ejectment  on  disclaimer  filed  without  authority;  Northwestern  Port 
Huron  Co.  v.  Babcock,  223  Fed.  486,  139  C.  C.  A.  27,  Federal  court  can 
allow  equitable  setoff  against  judgment  of  State  court;  Newberry  v. 
Wilkinson,  199  Fed.  680,  118  C.  C.  A.  Ill,  judgments  in  probate  courts 
of  State  are  binding  on  Federal  courts;  Northern  Pac.  Ry.  Co.  v.  Boyd, 
177  Fed.  820,  101  C.  C.  A.  18,  setting  aside  as  collusive,  judgment  of 
foreclosure  at  suit  of  creditors  of  mortgagor;  F.  H.  Peavey  &  Co.  v. 
Union  Pac.  R.  Co.,  176  Fed.  417,  Federal  court  may  relieve  from  orders 
of  Interstate  Commerce  Commission  which  deprive  complainants  of 
property  without  due  process  of  law;  Boyd  v.  Northern  Pac.  Ry.  Co., 
*  170  Fed.  797,  holding  no  fraud  appeared  in  foreclosure  proceedings  re- 
sulting in  transfer  of  railroad;  Dowagiac  Mfg.  Co.  v.  McSherry  Mfg. 
Co.,  155  Fed.  529,  84  C.  C.  A.  38,  bill  to  impeach  decree  for  fraud  is 
maintainable  though  appeal  pending;  Brun  v.  Mann,  151  Fed.  151,  12 
L.  R.  A.  (N.  S.)  154,  80  C.  C.  A.  513,  Federal  court  rendering  decree 
which  was  allowed  as  sole  claim  against  estate  may,  when  administra- 
trix refuses  to  sell  property  of  estate  to  pay  debts,  proceed  to  sell  prop- 
erty notwithstanding  pendency  of  probate  proceedings  in  State  court; 
National  Surety  Co.  v.  State  Bank,  120  Fed.  598,  600,  61  L.  R.  A.  894, 
56  C.  C.  A.  657,  holding  defendants  having  meritorious  defenses  pre- 
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▼ented  availing  themselves  by  fraud,  accident,  or  mistake  in  State,  Fed- 
eral court  has  plenary  jurisdiction  to  enjoin  or  enforce;  Hale  v.  Tyler, 
115  Fed.  838,  holding  Federal  court's  inherent  equity  jurisdiction  can- 
not be  narrowed  by  State  law  in  conferring  jurisdiction  of  certain  mat- 
ter upon  particular  State  court;  Phelps  v.  Mutual  Reserve  Fund  Life 
Assn.,  112  Fed.  465,  61  L.  B.  A.  717,  50  C.  C.  A.  339,  holding  State  court 
having  concurrent  jurisdiction,  Federal  court  cannot  enjoin  receiver 
where  Federal  court  claims  no  priority  of  jurisdiction  of  appointment; 
Security  Trust  Co.  v.  Dent,  104i  Fed.  386,  43  C,  C.  A.  594,  holding  stat- 
ute requiring  presentation  of  claims  within  time  after  granting  letters, 
.  ineffectual,  depriving  Federal  court  of  jurisdiction,  action  by  nonresi- 
dent creditor  less  than  full  time;  Curtis  v.  Schell,  129  Cal.  217,  79  Am. 
St.  Bep.  114,  61  Pac.  954,  holding  probate  court's  judgment  without 
full  knowledge  not  conclusive,  but  equity  will  relieve  against  fraud 
without  specifically  finding  fraud,  or  settii^  aside  order;  Froebrich  v. 
Lane,  45  Or.  21,  106  Am.  St.  Bep.  634,  76  Pac.  353,  equity  court  may 
set  aside  county  court's  decree  settling  administrator's  final  account^ 
procured  by  fraud;  Brock  v.  Kirkpatrick,  72  S.  C.  501,  52  S.  E.  596, 
judgment  on  note  against  administrator  acknowledged  on  final  account 
and  enrolled  in  probate  court,  and  execution  issued  thereon,  is  prima 
facie  evidence  in  suit  by  creditor  to  subject  lands  of  devisees  to  pay- 
ment without  production  of  note;  dissenting  opinion  in  Wahl  v.  Franz, 
100  Fed.  698,  40  C.  C.  A.  638,  majority  holding  since  under  Arkansas 
Constitution  and  statutes.  State  Circuit  Court  has  no  jurisdiction  to 
determine  will  contest,  except  on  appeal  from  probate  court,  such 
appeal  not  removable  under  Judiciary  Act  1888,  §§1,  2;  Arrow- 
smith  y.  Gleason,  129  U.  S.  99,  32  L.  Ed.  634,  9  Sup.  Ct.  241,  apply- 
ing rule;  Mellen  v.  Buckner,  139  U.  S.  402,  404,  409,  35  L.  Ed.  204, 
205,  207,  11  Sup.  Ct.  602,  603,  606,  holding  persons  not  parties,,  not 
bound  by  judgment ;  Marshall  v.  Holmes,  141  U.  S.  598,  35  L.  Ed.  873, 
12  Sup.  Ct.  65,  setting  aside  judgpnent  obtained  by  fraud;  Robb  v.  Vos, 
155  U.  S.  38,  39  L.  Ed.  61,  15  Sup.  Ct.  12  (affirming  36  Fed.  133),  set- 
ting aside  State  execution  sale,  on  judgment  confessed  by  attorney, 
without  authority;  Young  v.  Sigler,  48  Fed.  183,  Central  Nat.  Bank  v. 
Hazard,  49  Fed.  296,  Daniels  v.  Benedict,  50  Fed.  354,  Brigirs  v.  Stroud, 
58  Fed.  720,  Carver  v.  Jarvis  etc.  Trust  Co.,  73  Fed.  11,  12,  Massachu- 
setts Benefit  Life  Assn.  v.  Lohmiller,  74  Fed.  27,  20  C.  C.  A.  274,  Daven- 
port V.  Moore,  74  Fed.  951,  952,  953,  McNeil  v.  McNeil,  78  Fed.  835, 
Northern  Pac.  Ry.  Co.  v.  Kurtzman,  82  Fed.  244,  and  Cowley  v.  North- 
em  Pac.  R.  R.,  159  U.  S.  583,  40  L.  Ed.  267,  16  Sup.  Ct.  131,  all  holding 
Federal  court  has  authority  to  set  aside  State  judgment,  obtained  by 
fraud;  Hunt  v.  Fisher,  29  Fed.  806,  setting  aside  fraudulent  State  judi- 
cial sale ;  Western  v.  Skiles,  35  Fed.  675,  setting  aside  fraudulent  State 
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partition  decree;  De  Forest  ▼.  Thompson,  40  Fed,  377,  holding  Federal 
court  can  vacate  irregular  State  tax  sales;  Gay  v.  Brierfield  Coal  etc 
Co.,  94  Ala.  327,  16  L.  B.  A.  674,  11  South.  363,  and  Ralston  ▼.  Sharon, 
51  Fed.  707,  708,  both  holding  State  court  can  set  aside  t'ederal  decree 
for  fraud;  Richardson  v.  Green,  61  Fed.  431,  9  C.  C.  A.  565,  holding 
Federal  court  has  jurisdiction  of  suit  to  contest  validity  of  will  already 
probated ;  Bergin  v.  Haight,  99  Cal.  56,  33  Pac.  761,  setting  aside  fraud- 
ulent probate  sale;  Farwell  v.  Great  Western  Tel.  Co.,  161  HI.  600,  44 
N.  E.  916,  setting  aside  fraudulent  judgment;  Wakeman  v.  Thompson, 
32  W.  Va.  3  (Appx.),  holding  fraudulent  State  probate  sale  void,  in 
Federal  suit;  Graver  v.  Faurot,  64  Fed.  241,  arguendo. 

Distinguished  in  Evans  v.  Gorman,  115  Fed.  402,  holding  under  Rev. 
Stats.,  §  720,  Federal  court  has  no  power  to  enjoin  sale  of  estate  lands 
ordered  by  Arkansas  probate  court  to  pay  judgments  against  estate; 
Fumald  v.  Glenn,  64  Fed.  53,  12  C.  C.  A.  27,  refusing  to  set  aside  intei^ 
locutory  decree  of  State  court;  In  re  Foley,  80  Fed.  952,  holding  pro- 
bate proceedings,  to  determine  whether  property  is  separate  or  com- 
munity, not  removable  to  Federal  court;  Miller  v.  Perris  Irr.  Dist.,  85 
Fed.  702,  holding  State  decree  not  impeachable  for  fraud,  in  proceed- 
ings which  it  adjudicated  valid;  Central  Nat.  Bank  v.  Fitzgerald,  94 
Fed.  19,  refusing  relief  to  creditors  against  probate  allowances,  in 
absence  of  fraud. 

Jurisdiction  of  Federal  court  to  establish  claim  of  foreign  creditor 
against  estate  of  decedent.    Note,  Ann.  Caa.  191SD,  464. 

Conclusiveness  and  enforceability  of  judgment  of  foreign  court 
having  jurisdiction.    Note,  5  E.  B.  0.  745. 

Oteditor  of  estate  can  sue  tn  equity  to  set  aside  probate  sale  for  ftaud, 
although  he  was  a  party  to  conflrmatlon  proceedings,  but  was  ignorant  of 
tlie  fraud. 

Approved  in  Taber  v.  Royal  Ins.  Co.,  124  Ala.  688,  26  South.  259, 
holding  notice  one  or  two  days  after  loss  satisfies  provision  of  insur- 
ance policy  for  an  '^ immediate  notice,''  omission  to  give  which  not 
ground  for  forfeiture;  De  Vries  v.  Crofoot,  148  Mich.  189,  111  N.  W. 
777,  holding  insane  vendor  could,  on  restoration  to  capacity,  set  aside 
sale  of  land  made  while  insane,  though  purchaser  instituted  proceedings 
in  which  guardian  completed  contract. 

Relief  in  equity  from  orders  and  decrees  of  probate  and  other 
courts  having  exclusive  jurisdiction  over  the  estates  of  decedents 
and  of  minors  and  other  incompetent  persons.  Note,  106  Am. 
St.  Bep.  642. 
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In  Louisiana,  when  claim  against  estate  lias  been  duly  acknowledged  by 
executor,  and  ranked  by  Judge,  no  Judgment  on  it  is  necessary,  and  prescrip- 
tion is  suspended. 

Approved  in  Mayfield  v.  Richards,  115  U.  S.  141,  29  L.  Ed.  SS6,  5  Sup. 
Ct.  1189,  holding  prescription  suspended  by  acknowledgment  of  notes 
by  executrix. 

l>istinguished  in  Washington  Market  Co.  v.  Beckley,  4  Mackey  (D.  C), 
167,  proof  of  claim,  and  retention  of  money  with  assent  of  court  to  pay 
it,  does  not  remove  bar  of  limitations,  when  pleaded  by  administrator 
m  suit  brought  on  claim. 

Waiver  of  statute  of  limitations  by  personal  representative.  Note, 
Ann.  Gas.  1912A,  6. 

Waiver  or  tolling  of  statute  of  limitations  or  nonclaim  by  personal 
representative  as  to  indebtedness  of  estate.  Note,  L.  B.  A. 
1915B,  1036. 

Complaint  which  sets  forth  cause  of  action  which  is  prescribed,  without 
alleging  matter  which  takes  it  out  of  prescription,  may  be  amended,  where 
answer  admits  truth  of  such  matter.  I 

Approved  in  Schurmeier  v.  Connecticut  Mut.  Life  Ins.  Co.,  171  Fed. 
7,  14,  96  C.  C.  A.  107,  holding  complaint  on  claim  against  estate  after  | 

judgment  thereon,  and  reversal  of  judgment  for  failure  to  prove  claim  * 

made  within  statutory  time,  could  be  recast,  under  facts  of  case,  after  i 

being  remanded  and  transferred  to  equity  side,  was  to  avoid  bar  of 
limitations;  Dittg^n  v.  Racine  Paper  Goods  Co.,  164  Fed.  90,  amend-  , 

ment  to  bill  charging  unfair  competition,  introducing  as  defendants  a 
partnership  composed  of  original  defendants,  held  not  to  introduce  new 
cause  of  action. 

On  bill  filed  by  creditor,  on  behalf  of  himself  and  other  creditors,  who 
may  become  parties,  relief  should  not  be  confined  to  plaintiff,  but  there 
should  be  reference  to  master,  to  allow  all  creditors  benefit  of  decree.  | 

Approved  in  Federal  Ins.  Co.  v.  Detroit  Fire  etc.  Ins.  Co.,  202  Fed.  '        , 

656,  121  C.  C.  A.  58,  action  by  owner  of  vessel  against  another  vessel  i 

for  damages  from  collision,  held,  under  facts,  to  be  for  benefit  of  all 
insurers  of  plaintiff  who  had  paid  their  respective  losses;  George 
W.  Signor  Tie  Co.  v.  Monett  &  S.  W.  Const.  Co.,  198  Fed.  413,  bill 
against  stockholders  of  insolvent  corporation  must  be  in  behalf  of  all 
who  wish  to  join ;  Alsop  v.  Conway,  188  Fed.  575,  110  C.  C.  A.  366,  pro- 
ceeding under  Kentucky  statute  to  enforce  liability  of  stockholders  of 
bank  is  properly  brought  in  equity;  Jones  v.  Mutual  Fidelity  Co.,  123 
Fed.  513,  holding  in  absence  of  statutory  authority,  complainants  as 
general  unsecured  creditors  without  judgment  secured,  on  sole  ground 
XII— 39 
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of  insolvency,  cannot  maintain  bill  obtaining  distribution;  Moore  y. 
Parker  Drug  Co.,  135  Ala.  291,  33  Sonth.  440,  holding  complainant  in 
suit,  nature  of  creditors'  suit  for  administration  of  assets,  is  not  en* 
titled  to  preference  because  of  his  bringing  the  suit;  Toll  v.  Cobbey, 
22  Colo.  App.  250,  124  Pac.  359,  in  suit  for  benefit  of  creditor  on  liabil- 
ity of  stockholders  of  bank  judgment  may  be  entered  against  all  stock- 
holders served,  and  case  continued  till  jurisdiction  of  others  acquired; 
United  States  Fidelity  etc.  Co.  v.  Rainey,  120  Tenn.  371, 113  S.  W.  *400, 
creditor  cannot  file  petition  in  creditor's  suit  at  term  after  decree  ren- 
dered distributing  fund,  and  share  in  fund;  Handley  v.  Stutz,  137  U.  S- 
369,  34  L.  Ed.  708,  11  Sup.  Ct.  118,  applying  rule  on  creditors'  bill 
against  corporation,  to  enforce  payment  of  stock  subscriptions;  Flash 
V.  Wilkcrson,  22  Fed.  691,  George  v.  St.  Louis  Cable  etc.  Ry.  Co.,  44 
Fed.  121,  Martin  v.  Rainwater,  56  Fed.  11,  5  C.  C.  A.  398,  all  applying 
rule ;  Compton  v.  Jesup,  68  Fed.  299,  15  C.  C.  A.  397,  holding  all  hold- 
ers of  one  class  of  securities  entitled  to  benefit  of  decree  establishing 
them  as  lien;  Continental  Trust  Co.  v.  Toledo  etc.  R.  Co.,  82  Fed.  646, 
applying  rule  in  creditors'  suit  against  railroad;  Doherty  v.  Holliday, 
137  Ind.'284,  32  N.  E.  316,  admitting  all  creditors  as  parties  to  bill 
brought  by  one ;  Attleborough  Nat.  Bank  v.  Northwestern  Mfg.  etc.  Co., 
28  Fed.  113,  and  Thornton  v.  Tison,  95  Ala.  592, 10  South.  640,  arguendo.  , 

Distinguished  in  Risley  v.  City  of  Utica,  168  Fed.  747,  holding  amount 
in  dispute  in  bill  by  taxpayer  attacking  city  contract  was  increased  tax 
which  would  fall  on  plaintiff  by  reason  of  contract. 

Creditors'  bills,  and  proceedings  in  equity  in  aid  of  executions. 
Note,  90  Am.  Dec.  290. 

Demands  which  will  support  a  creditor's  bill.    Note,  66  Ajn.  St.  - 
Rep.  274. 

Probate  sale,  which  was  a  sham,  and  arranged  among  helis  to  defraud 
creditors,  is  void  against  bona  fide  creditors. 

Approved  in  Lombard  v.  La  Dow,  126  Fed.  126,  60  C.  C.  A.  667,  holding 
guardian's  sale  being  fictitious  in  circumventing  the  law  prohibiting 
mortgaging  minor's  property,  purchaser  thereof  not  bona  fide  against 
minor;  Grant  v.  Buckner,  172  U.  S.  233,  234,  43  L.  Ed.  430,  19  Sup. 
Ct.  163  (affirming  49  La.  Ann.  672,  673,  675,  21  South.  581,  582),  and 
Mellen  v.  Buckner,  139  U.  S.  399,  400,  401,  85  L.  Ed.  203,  204,  11  Sup. 
Ct.  601,  603,  both  applying  rule  in  proceedings  supplementary  to  anno- 
tated case. 

Ill  U.  S.  676-684,  ^  li.  Ed.  565,  4  Sup.  Cft.  676,  HENNEQXnN  ▼.  CLEWa 

Act  of  1867,  exempting  from  discharge  debts  created  b/ fraud,  means 
positive  fraud,  involving  moral  turpitude  or  intentional  wrong,  and  not  im- 
plied fraud. 
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Approved  in  Forsyth  ▼.  Vehmeyer,  177  U.  S.  181,  44  L.  Ed.  725,  20 
Sup.  Ct.  626,  holding  obtaining  advance  of  money  by  fraudulently  repre- 
senting that  borrower  has  sold  certain  wood  creates  debt  exempt  from 
bankruptcy  dischai^e  under  act  of  1867;  American  Agricultural  etc.  Co. 
V.  Berry,  110  Me.  530,  Ann.  Cas.  1915A,  1293,  45  L.  R.  A.  (N.  S.)  1106, 
87  Atl.  219,  and  In  re  Camelo,  195  Fed.  634,  both  holding  agent  collect- 
ing for  goods  entrusted  to  him  to  deliver  and  collect  for  was  not  acting 
in  fiduciary  capacity;  In  re  Gulick,  186  Fed.  351,  352,  claims  against 
factors  are  not  excepted ;  In  re  Wenham,  153  Fed.  911,  judgment  against 
ticket  agent  for  money  collected  for  tickets  and  appropriated  to  his  own 
use  is  one  from  which  agent  will  be  relieved  in  bankruptcy ;  In  re  Woods 
&  Malone,  121  Fed.  600,  holding  cotton  mistakenly  delivered  to  factor 
who  sells,  placing  proceeds  to  his  bank  account,  on  factor's  bankruptcy, 
cotton  owner  entitled  to  full  value  from  bankrupt's  estate;  Bracken  v. 
Milner,  104  Fed.  526,  holding  agent  loaning  money  on  trust  deeds  or 
mortgages,  securing  loans  for  himself  as  trustee,  creates  debt  by  defal- 
cation in  his  ** fiduciary  capacity,"  within  Bankruptcy  -Aftt  1898,  §  17, 
subd.  4;  Bear  v.  Chase,  99  Fed.  927,  40  C.  C.  C.  182,  holding  bank- 
ruptcy court  has  jurisdiction,  upon  showing  cause  in  proceedings,  to 
enjoin  attaching  creditors  from  further  prosecution  of  their  attach- 
ment suits ;  Dicks  v.  Andrews,  132  Ga.  603,  16  Ann.  Ga3.  1070,  64  S.  E. 
789,  debt  held  not  to  be  of  fiduciary  character;  Leinkauf  v.  Wellhouse, 
1  Qa.  App.  672,  57  S.  E.  962,  discharge  in  bankruptcy  is  defense  in  suit 
by  surety  on  defendant's  bond  as  trustee  in  bankruptcy  who  further 
became  surety  on  notes  discounted  to  raise  money  to  pay  off  misappro- 
priation of  funds  of  estate;  Jenkins  v.  Pilcher,  160  Mich.  354,  28 
L.  IL  A.  (N.  S.)  423,  125  N.  W.  357,  that  defendant  induced  plaintiff 
to  dismiss  action  on  note  saying  he  would,  if  not  molested  pay  same, 
does  not  give  plaintiff  cause  of  action  for  fraud  when  defendant  went 
into  bankruptcy;  Gee  v.  Gee,  84  Minn.  387,  87  N.  W.  1117,  holding 
exception  of  discharge  bankruptcy  act  ''from  judgment  for  frauds" 
or  "debt  for  fiduciary  fraud,"  not  applicable  to  partner  misapplying 
partnership  funds  in  the  business;  Haggerty  v.  Badkin,  72  N.  J.  Eq. 
480,  481,  482,  484,  486,  66  Atl.  423,  424,  425,  one  who  deposits  funds 
received  from  another  for  purpose  of  forming  partnership  shortly  before 
death,  and  after  death  appropriates  funds  to  his  own  use  is  liable  as 
trustee  and  debt  cannot  be  discharged  in  bankruptcy;  Flanders  v.  Mul- 
lin,  80  Vt.  127,  12  Ann.  Cas.  1010,  66  Atl.  789,  close  jail  certificate,  in 
action  for  injuries  sustained  in  surgical  operation,  that  cause  arose 
from  ''willful  and  malicious  act"  shows  judgment  not  to  be  discharged 
in  bankruptcy;  Stickney  v.  Parmenter,  74  Vt.  61,  52  Atl.  74,  holding 
administrator  of  estate  intentionally  mingling  his  funds  with  trust 
funds  is  guilty  of  misappropriation  within  Bankruptcy  Act  1898,  §  17, 
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excepting  from  debtor's  dischai^e;  dissenting  opinion  in  Peters  ▼.  United 
States,  177  Fed.  889,  101  C.  C.  A.  99,  majority  holding  ''willful  and 
malicious  injury"  as  used  in  bankruptcy  act  did  not  necessarily  involve 
ill  will  as  state  of  mind;  Strang  v.  Bradner,  114  U.  S.  559,  29  L.  £d. 
249,  5  Sup.  Ct.  1040,  holding  claim  for  damages  for  fraud,  not  dis- 
charged ;  Noble  v.  Hammond,  129  U.  S.  69,  32  L.  £d.  623,  9  Sup.  Ct.  237, 
holding  discharged  bankrupt  not  liable  for  money  collected  and  held 
for  plaintiff;  Ames  v.  Moir,  138  U.  S.  311,  84  L.  Ed.  954,  11  Sup.  Ct 
312,  holding  debt  for  goods  obtained  after  insolvency,  with  intent  to 
defraud  creditor,  not  dischai^d;  Herrlich  v.  McDonald,  80  Cal.  479, 
22  Pac.  301,  holding  liability  for  stock' fraudulently  purchased  with 
principal's  money,  not  discharged;  In  re  McEachran,  82  Cal.  223,  23 
Pac.  48,  applying  rule  under  State  statute;  Lawrence  v.  Harrington, 
122  N.  Y.  412,  25  N.  E.  407,  holding  conversion  not  such  fraud  as  to 
prevent  discharge;  Hammond  v.  Noble,  57  Vt.  199,  holding  liability 
for  money  collected  and  converted,  not  discharged ;  Eichenberg  v.  Marcy, 
18  R.  I.  175,"  26  Atl.  49,  arguendo. 

Distinguished  in  Tinker  v.  Colwell,  193  U.  S.  488,  48  L.  Ed.  761,  24 
Sup.  Ct.  505,  judgment  for  damages  for  criminal  conversation  is  ex- 
cepted from  operation  of  discharge  by  Bankruptcy  Act,  §  17,  subd.  2 ; 
Morris  v.  Windsor  Trust  Co.,  213  N.  Y.  32,  Ann.  Gas.  19160,  972,  106 
N.  E.  755,  party  sued  for  conversion  of  pledge  cannot  set  off  claims  on 
contract  rights  not  connected  with  pledge. 

Creditor  who  holds  collateral  as  security  holds  it  for  his  own  benefltr 
under  contract;  he  is  not  a  trustee,  and  if  he  fails  to  return  it,  it  is  breach 
of  contract  and  not  of  trust. 

Approved  in  In  re  Gaylord,  113  Fed.  134,  holding  relation  between 
stockbrokers  and  customers,  running  account  existing,  not  fiduciary,  but 
debtors  and  creditors  with  right  to  prefer  claims  under  Bankruptcy  Act, 
§  57g;  Hazelton  v.  Locke,  104  Me.  168,  15  Ann.  Oas.  1009,  20  L.  R.  A. 
(NT.  S.)  35,  71  Atl.  663,  action  of  trover  held  not  to  lie,  imder  facts 
against  agent  collecting  insurance  premiums. 

Distinguished  in  Hutchinson  v.  Le  Roy,  113  Fed.  208,  51  C.  C.  A.  159, 
holding  original  pledger  not  knowing  that  bankrupt  had  repledged  until 
filing  preferred  creditor  claims  against  bankrupt's  estate,  does  not  waive 
prior  rights. 

■ 

tJnder  act  of  1867,  debt  arising  from  appropriation  of  collateral  secnxl- 
tles  deposited  with  bankrupt,  is  discharged  by  his  discharge  in  bankruptcy; 
and  it  is  not  a  debt  created  by  fraud,  or  while  acting  in  ildnciary  character, 
and  thereby  exempted  from  discharge. 

Approved  in  Crawford  v.  Burke,  195  U.  S.  189,  49  L.  Ed,  152,  25  Sup. 
Ct.  9,  claim  arising  out  of  conversion  by  brokers  of  shares  purchased 
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and  held  by  them  on  customer's  account;  is  probable  under  Bankruptcy 
Act,  §  63a;  Barrett  v.  Prince,  143  Fed.  304,  74  C.  C.  A.  440,  releasing 
on  habeas  corpus  bankrupt  held  under  capias  in  action  to  recover  value 
of  property  embezzled  where  embezzlement  not  shown  to  have  been  com- 
mitted while  acting  in  fiduciaiy  capacity;  In  re  Harper,  133  Fed.  974, 
under  Bankruptcy  Act,  1898,  §  17,  cl.  4,  officers  of  private  corporations 
are  not  discharged  from  debts  created  by  fraud;  Elnott  v.  Putnam,  107 
Fed.  909,  holding  broker  purchasing  cotton  for  customer  and  selling 
same  is  debt  for  proceeds  released  by  discharge  under  Bankruptcy  Act 
1898,  §  17,  and  his  arrest  will  be  enjoined ;  In  re  Basch,  97  Fed.  761, 
holding  bankrupt  commission  merchant  failing  to  account  for  value  of 
goods  consigned,  not  debt  by  bankrupt's  ''fraud,  embezzlement,  mis- 
appropriation, or  defalcation,"  hence  discharge  releases  him;  Bryant 
V.  Kinyon,  127  Mich.  157,  86  N.  W.  532,  holding  plaintiff  selling  wood, 
title  in  him  until  defendant  paid,  latter  selling  and  appropriating  pro- 
ceeds did  not  prevent  discharge  under  Bankruptcy  Act  1898,  §  17;  Qood- 
man  v.  Herman,  172  Mo.  357,  358,  72  S.  W.  650,  holding  judgment  credi- 
tor could  not  go  behind  judgment  in  proving  sale  induced  by  fraud  of 
judgment  debtor  to  avoid  discharge  in  bankruptcy;  Reeves  v.  Mc- 
Cracken,  69  N.  J.  Eq.  206,  60  Atl.  333,  debt  arising  out  of  implied  un- 
derstanding had  on  conveyance  by  deed  absolute,  no  trust  being  expressly 
declared,  not  excepted  from  operation  of  bankruptcy  discharge;  Crosby 
V.  Miller,  25  R.  I.  173,  175,  55  Atl.  328,  329,  discharge  in  bankruptcy 
cancels  judgment  on  debt  incurred  by  broker  by  failure  to  return  to 
customer  securities  deposited  with  him  as  collateral  against  loss;  Up- 
shur V.  Briscoe,  138  U.  S.  376,  377,  34  L.  Ed.  935, 11  Sup.  Ct.  317  (affirm- 
ing 37  La.  Ann.  150),  Palmer  v.  Hussey,  119  U.  S.  98,  80  L.  Ed.  363, 
7  Sup.  Ct.  160,  and  Georgia  R.  R.  v.  Cubbedge  etc.  Co.,  75  Ga.  322,  323, 
all  applying  rule;  Noble  v.  Hammond,  129  U.  S.  68,  32  L.  Ed.  623,  9 
Sup.  Ct.  236,  holding  discharged  bankrupt  not  liable  for  money  collected 
and  held  for  plaintiff;  Fleitas  v.  Richardson,  147  U.  S.  556,  37  L.  Ed. 
279,  13  Sup.  Ct.  497,  holding  liability  of  husband  for  paraphernal  prop- 
erty of  wife,  secured  by  mortgage,  discharged;  Slayton  v.  Wells,  66  Vt. 
64,  28  Atl.  633,  holding  claim  for  proceeds  of  goods  sold  on  conmiission, 
discharged;  McCormick  v.  Market  Bank,  165  U.  S.  547,  41  L.  Ed.  820, 
17  Sup.  Ct.  435,  and  Sanders  v.  Sanders,  56  Ark.  589,  591,  20  S.  W.  518, 
519,  arguendo. 

Distinguished  in  Union  Stock  Yards  Bank  v.  Gillespie,  137  U.  S.  419, 
34  L.  Ed.  727,  11  Sup.  Ct.  121,  holding  bank  knowingly  receiving  prin- 
cipal's money  from  factor,  cannot  appropriate  it  to  factor's  account; 
Raphael  v.  Mullen,  171  Mass.  113,  50  N.  E.  515,  holding  obligation  to 
pay  surplus  proceeds  of  property  held  in  trust,  not  discharged. 
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What  are  fiduciary  debts  within  meaning  of  bankrupt  and  insolvent 
laws.    Note^  77  Am.  Dec.  S86. 

Meaning  of  phrase  ** fiduciary  capacity"  as  used  in  section  17  of 
Bankruptcy  Act.    Note,  Ann.  Gas.  1915A,  1295,  1298. 

Indebtedness  of  officer  of  private  corporation  created  by  misappro- 
priation  of  corporate  funds  as  dischargeable  in  bankruptcy. 
Note,  Ann.  Oas.  1912D,  218,  220. 

Bankruptcy — ^What  relations  fiduciary  within  provisions  relating  to 
discharge.    Note,  42  L.  R.  A.  (N.  S.)  1098,^  1099. 

Effect  of  discharge  in  bankruptcy  on  liability  for  fraud  or  obtain- 
ing property  by  false  pretenses  or  representations.  Note,  20 
Ann.  Gas.  308. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  56. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  535. 

■ 

111  U.  8.  684-700,  28  L.  Ed.  569,  4  Snp.  Ot.  638,  WTLUAMB  ▼.  MOBOAN. 

Circnit  Gonrt  decree,  in  railroad  foreclosure  suit,  fixing  compensation  of 
trustees  is  final,  and  appealable  to  Supreme  Oourt. 

Approved  in  Central  Trust  Co.  v.  Chicago  etc.  R.  Co.,  218  Fed.  339, 
134  C.  C.  A.  144,  order  denying  intervention  of  nondepositing  bond- 
holders on  foreclosure  of  railroad  mortgage  held  appealable  though 
sale  subject  to  confirmation;  Jackson  v.  Jackson,  175  Fed.  715,  99 
C.  C.  A.  286,  in  suit  to  cancel  conveyance  and  for  partition,  or  for 
alternative  relief  of  accounting  against  defendants  who  conveyed  prop- 
erty, decree  that  plaintiff  was  not  owner  nor  entitled  to  partition  and 
dismissing  bill  as  to  defendants  holding  legal  title,  is  final  as  to  first 
branch  of  case  and  appealable;  Ruggles  v.  Patton,  143  Fed.  314,  315, 
74  C.  C.  A.  450,  order  authorizing  receiver  to  pay  himself  from  funds 
in  his  hands  specific  sum  for  past  services  is  appealable ;  Dodge  v.  Nor- 
lin,  133  Fed.  365,  66  C.  C.  A.  425,  judgment  of  bankruptcy  court  that 
chattel  mortgage  on  bankrupt's  property  is  voidable  by  trustee  is  final 
appealable  decree;  In  re  Michigan  Cent.  R.  R.  Co.,  124  Fed.  733,  59 
C.  C.  A.  643,  holding  decree  against  party  for  costs  payable  to  clerk 
for  services  rendered,  and  awarding  execution  therefor,  is  final  and 
appealable;  Eau  Claire  v.  Payson,  107  Fed.  557,  46  C.  C.  A.  466,  hold- 
ing court  ordering  city  to  pay  sum  to  receiver,  claim  against  city  dis- 
puted, making  no  provision  for  return  of  money,  is  final  decree  and 
appealable;  Durst  v.  Haenni,  23  Colo.  App.  438,  130  Pac.  79,  holding 
order  in  probate  requiring  administrator  to  inventory  note  executed  by 
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himself  to  decedent  was  against  administrator  personally,  and  was  final 
and  appealable;  Lynham  v.  Hufty,  44  App.  D.  C.  594,  order  in  divorce 
suit  awarding  specific  sum  for  alimony  pendente  lite  in  arrears  is  final 
and  appealable;  Schwartz  ▼.  Costello,  11  App.  D.  C.  557,  order  in  equity 
finally  determining  collateral  matter  incident  to  execution  of  original 
decree  is  appealable;  Lamar  v.  Taylor,  141  Ga.  233,  80  S.  E.  1088,  order 
denying  petition  of  stockholder  and  depositor  of  bank  to  have  set  aside 
orders  directing  receivers  to  sue  on  stockholder's  liability  and  authoriz- 
ing compromise  held  appealable;  State  v.  District  Court,  28  Mont.  234, 
72  Pac.  616,  holding  an  order  being  in  form  and  effect  a  final  judgment 
is  entirely  analogous  to  order  awarding  alimony  and  counsel  fees  in 
divorce  cases  and  appealable;  Battery  Park  Bank  v.  Western  Carolina 
Bank,  126  N.  C.  534,  36  S.  E.  40,  holding  appeal  may  be  taken  from 
order  allowing  receiver  of  insolvent  bank,  before  final  settlement,  com- 
missions and  charges  objected  to  by  the  creditors;  Farmers'  Loan  etc. 
Co.,  Petitioner,  129  U.  S.  213,  S2  L.  Ed.  657,  9  Sup.  Ct.  266,  holding 
order  enabling  receiver  to  borrow  money  and  issue  bonds,  appealable; 
Central  Trust  Co.  v.  Grant  Locomotive  Works,  135  U.  S.  224,  34  L.  Ed. 
104,  10  Sup.  Ct.  742,  holding  order  giving  priority  to  claim,  in  fore- 
closure proceedings,  final;  Brush  Elec.  Co.  v.  Elec.  Imp.  Co.,  51  Fed. 
560,  2  C.  C.  A.  373,  holding  overruling  of  motion  by  owner  of  patent  to 
be  dismissed  from  suit  brought  by  licensee,  final  and  appealable;  Stand- 
ley  V.  Roberts,  59  Fed.  839,  8  C.  C.  A.  305,  holding  order  dismissing 
interpleaders,  final  and  appealable;  Salmon  v.  Mills,  66  Fed.  33,  13 
C.  C.  A.  372,  holding  judgment  dissolving  attachipent  in  favor  of  inter- 
pleader, final  and  appealable;  Rust  v.  United  Water- Works  Co.,  70  Fed. 
132,  17  C.  C.  A.  16,  holding  denial  of  receiver's  petition  to  open  judg- 
ment, final  and  at>pealable;  Petersburg  Sav.  etc.  Co.  v.  Dellatorre,  70 
Fed.  645,  7  C.  C.  A.  310,  holding  foreclosure  decree  final  and  not  alter- 
able after  close  of  term;  Clemes  v.  Fox,  6  Colo.  App.  387,  40  Pac.  846, 
holding  order  disallowing  claim  by  administrator,  final  and  appealable; 
Whitaker  v.  Sparkman,  30  Fla.  358,  11  South.  545,  holding  order  to 
administrator  to  turn  over  all  funds  for  distribution,  final  and  appeal- 
able; Victor  Min.  Co.  v.  National  Bank,  18  Utah,  93,  55  Pac.  73,  holding 
order  for  payment  of  costs  final  and  appealable;  dissenting  opinion  in 
Central  Trust  Co.  v.  Chicago  etc.  R.  Co.,  218  Fed.  340,  134  C.  C.  A.  144, 
majority  holding  order  denying  intervention  of  nondepositing  bond- 
holders on  foreclosure  of  railroad  mortgage  was  appealable,  though  sale 
not  effective  till  confirmed. 

Distinguished  in  Webster  Coal  etc.  Co.  v.  Cassatt,  207  U.  S.  186,  52 
L.  Ed.  162,  28  Sup.  Ct.  108,  order  of  Circuit  Court  that  officers  of  cor- 
poration defendant  produce  books,  held  to  be  interlocutory  and  not  re- 
viewable on  writ  of  error;  Heinze  v.  Butte  etc.  Min.  Co.,  129  Fed.  338, 
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64  C.  C.  A.  15,  neither  order  of  Circuit  Court  approving  receiver's 
monthly  reports,  nor  one  directing  payment  of  his  expenses,  made  prior 
to  final  account,  is  appealable;  Gunn  v.  Black,  60  Fed.  160,  8  C.  C.  A. 
542,  holding  order  to  execute  decree  after  appeal,  but  reserving  final 
action,  not  appealable. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  855. 

Appeal  from  decree  for  costs  only.    Note,  1  L.  B.  A.  (N.  S.)  1084. 

On  foreclosure  proceedings,  railroad  bondholders  and  parties  under 
agreement  to  purchase  at  sale  and  pay  claims,  are  interested  in  compensa- 
tion allowed  to  trustees  and  can  intervene  and  contest  allowances  and  appeal 
from  adverse  decision. 

Approved  in  Illinois  Steel  Co.  v.  Ramsey,  176  Fed.  864,  100  C.  C.  A. 
323,  bondholder  and  general  creditor  of  railroad  may  intervene  in  credi- 
tors '  suit  against  railroad ;  United  States  v.  Northern  Securities  Co.,  128 
Fed.  812,  holding  stockholder  cannot  intervene  in  suit  by  United  States 
after  judgment  declaring  corporation  illegal  combination  in  violation 
of  Anti-trust  Act;  In  re  Michigan  Cent.  R.  R.  Co.,  124  Fed.  730,  733, 
59  C.  C.  A.  643,  holding  Circuit  Court  decree  allowing  costs  under  statu- 
tory provision  is  not  one  made  in  court's  discretion  and  is  not  there- 
fore appealable;  Central  Trust  Co.  v.  California  etc.  Ry.  Co.,  110  Fed. 
72,  holding  individual  bondholders  have  right,  in  trustee's  suit  to  fore- 
close mortgage  securing  bonds,  to  intervene  to  contest  validity  of  cer- 
tain bonds ;  Phinizy  v.  Augusta  etc.  R.  Co.,  98  Fed.  777,  holding  Federal 
court  in  foreclosing  railroad  mortgage  will  allow  counsel  reasonable  fee, 
notwithstanding  contract  made  with  trustees  or  laws  of  State;  Arnold 
V.  Carter,  19  App.  D.  C.  265,  trustee  in  partition  suit 'may  appeal  from 
decree  therein  when  made  party  to  suit  and  subjected  to  decree;  dis- 
senting opinion  in  Thompson  v.  Rospigliosi,  162  N.  C.  163,  77  S.  E. 
120,  majority  holding  petition  to  intervene  in  partition  suit,  made  by 
one  offering  to  raise  bid  on  sale  and  asking  that  sale  be  set  aside,  was 
properly  denied  in  discretion  of  court ;  Kneeland  v.  American  Loan  Co., 
136  U.  S.  94,  84  L.  £d.  382,  10  Sup.  Ct.  952,  holding  purchaser  can  in- 
tervene and  appeal  from  ruling  determining  securities  required  from 
him;  Davis  v.  Mercantile  Trust  Co.,  152  U.  S.  593,  38  L.  Ed.  564,  14 
Sup.  Ct.  695,  holding  purchaser  at  railroad  foreclosure,  entitled  to  hear- 
ing and  appeal  on  subsequCYit  rulings;  Farmers'  Loan  etc.  Co.  v.  Cape 
Fear  etc.  Ry.  Co.,  71  Fed.  39,  and  Gasquet  v.  Fidelity  Trust  etc.  Co., 
57  Fed.  83,  6  C.  C.  A.  253,  both  holding  bondholders  can  intervene  in 
railroad  foreclosure  suit ;  Southern  Pac.  Co.  v.  Board  of  R.  R.  Commrs., 
71  Fed.  440,  holding  United  States  can  intervene  in  proceeding  involv- 
ing validity  of  rates  fixed  by  commissioners  for  railroad,  in  which  it 


617  HAGAR  v.  RECLAMATION  DIST.    Ill  U.  S.  701-715 

is  interested;  Central  Trust  Co.  ▼.  Carter,  78  Fed.  233,  24  C.  C.  A.  73^ 
on  railroad  foreclosure,  allowing  intervention  by  claimants  asserting 
lien  on  bonds;  Rice  v.  Durham  Water  Co.,  91  Fed.  434,  holding  inter- 
vener in  equity  suit  becomes  party  and  may  appeal;  Gest  v.  Packwood, 
14  Sawy.  146,  39  Fed.  536,  and  Boston  Safe-Deposit  etc.  Co.  v.  Adrian 
etc.  Water  Works,  47  Fed.  11,  arguendo. 

Distinguished  in  Toler  v.  East  Tennessee  etc.  Ry.  Co.,  67  Fed.  172, 
holding  bondholders  not  admissible  as  parties  in  railroad  foreclosure 
suit  in  absence  of  fraud;  General  Elee.  Co.  v.  West  Asheville  Imp.  Co., 
73  Fed.  389,  holding  stockholders  cannot  intervene  in  suit  against  cor- 
poration, where  they  have  not  requested  directors  to  protect  their  in- 
terests. 

Who  is  entitled  to  appeal  as  a  party  interested  or  injured.    Note, 
119  Am.  St.  Eep.  760. 

Intervention.    Note,  123  Am.  St.  R^.  282. 

Intervention  in  Federal  courts.    Note,  Ann.  Cas.  1913D,  1036,  1037. 

Ill  U.  8.  701-716,  28  L.  Ed.  569,  4  Sup.  Ct.  663,  HAQAB  ▼.  BEOIAMATION 
DIST. 

California  system  for  reclaiming  swamp-lands,  Imposing  burden  on  lands 
benefited,  is  valid,  as  State  can  make  local  improvements  essential  to  healtb 
and  prosperity  of  any  community  withi^  its  borders. 

Approved  in  People  v.  Sacramento  Drainage  District,  155  Cal.  381, 
388,  103  Pac.  212,  215,  holding  Sacramento  drainage  act  of  1905,  was 
proper  exercise  of  police  power  of  State;  Almand  v.  Pate,  143  Ga.  718, 
85  S.  E.  912,  upholding  drainage  act  of  1911  as  exercise  of  police  power; 
City  of  Indianapolis  v.  Holt,  155  Ind.  241,  67  N.  E.  972,  holding  assess- 
ment by  front-foot  rule  undef  general  law  for  incorporated  cities  is 
prima  facie  correct,  but  not  exclusive  of  assessments  according  to  bene- 
fits; Griffith  V.  Pence,  9  Kan.  App.  267,  59  Pac.  678,  upholding  drainage 
act  of  1879;  Williams  v.  Wedding,  166  Ky.  373,  176  S.  W.  1181,  taking 
of  lands  for  drainage  construction  for  public  benefit  is  lawful  exercise 
of  power  of  eminent  domain  and  of  taxing  power;  Cox  v.  Wallace,  100 
Miss.  536,  638,  56  South.  463,  464,  statutes  providing  for  creation  and 
maintenance  of  drainage  districts  under  control  of  county  supervisors 
is  valid  exercise  of  power  of  State  for  public  welfare ;  In  re  Little  River 
Drainage  Dist.,  236  Mo.  112,  139  S.  W.  334,  drainage  district  statutes  of 
1909  are  valid  exercise  of  police  power;  Billings  Sugar  Co.  v.  Fish,  40 
Mont.  268,  20  Ann.  Caa.  264,  26  L.  B.  A.  (N.  S.)  97S,  106  Pac.  569, 
upholding  statute  of  1905  *  providing  for  drainage  system  for  reclama- 
tion of  agricultural  lands ;  Van  Cleve  v.  Passaic  Valley  Sewerage 
Commrs.,  71  N.  J.  L.  227,  58  Atl.  588,  upholding  P.  L.  1903,  p.  777,  to 
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relieve  from  pollution  streams  within  Passaio  Valley  sewerage  district; 
Fallbrook  Irr.  Dist.  v.  Bradley,  164  U.  S.  163,  41  L.  Ed.  390,  17  Sup. 
Gt.  65  (reversing  68  Fed.  964),  holding  statute  organizing  irrigation 
districts  and  providing  taxation,  valid. 

« 

Procedure  for  establishment  of  drains  and  sewers.    Note,  60  L.  R.  A* 
163,  176,  235,  245. 

Expense  of  reclaiming  swamp-lands  may  be  charged  against  parties 
specially  beneilted  and  made  a  lien  on  their  property,  so  long  as  charges  are 
apportioned  in  Just  and  reasonable  mode,  according  to  heneiltB  received. 

Approved  in  Cubbins  v.  Mississippi  River  Com.,  204  Fed.  302,  State 
has  power  to  construct  and  maintain  levees  and  provide  for  drainage 
of  swamps,  when  deemed  necessary  for  general  welfare;  Swamp  Land 
Reclamation  Dist.  No.  341  v.  Blumenberg,  156  Cal.  542,  106  Pac.  394, 
land  owner  not  making  objection  under  section  3493%,  Political  Code, 
in  action  to  determine  validity  of  assessment  which  he  could  have  made, 
cannot  set  up  objection  in  action  to  foreclose  lien  of  assessment;  River- 
dale  Reclamation  Dist.  v.  Shimmin,  24  Cal.  App.  597,  141  Pac.  1071, 
in  action  by  reclamation  district  to  determine  validity  of  assessment 
for  levee  owner  may  show  in  defense  that  benefits  have  been  materially 
overrated;  Pa)me  v.  Ward,  23  Cal.  App.  497,  138  Pac.  969,  owner  may 
restrain  enforcement  of  lien  for  drainage  assessment  not  levied  in  pro- 
portion to  benefits ;  City  of  Indianapolis  v.  Holt,  155  Ind.  234,  57  N.  E. 
970,  holding  act  respecting  street  assessment,  providing  for  full  hearing 
and  determining  of  property  owner's  rights,  is  not  taking  without  due 
process  of  law;  Roudebush  v.  Mitchell,  154  Ind.  620,  57  N.  E.  511,  hold- 
ing statute  providing  for  notice  of  proceeding  and  for  hearing  questions 
of  law  and  fact,  assessment  according  to  benefits  received  not  uncondi- 
tional; Stine  V.  Lewis,  33  Okl.  616,  127  Pac.  399,  holding  validity  of 
statute  of  1909,  for  dipping  cattle  cannot  be  raised  by  owner  against 
whom  action  is  taken  only  under  sections  compelling  him  to  dip  cattle 
or  subjecting  him  to  cost  thereof  when  officers  dip  cattle  on  his  refusal; 
dissenting  opinion  in  Corrigan  v.  Kansas  City,  211  Mo.  650,  111  S.  W. 
125,  majority  upholding  assessment  for  maintaining  parks,  though  sev- 
eral classes  of  real  estate  excluded ;  Reclamation  Dist.  v.  Hagar,  66  Cal. 
55,  57,  4  Pac.  946,  947,  holding  reclamation  assessment  valid;  Zigler  v. 
Menges,  121  Ind.  102,  16  Am.  St.  R^.  359,  22  N.  E.  783,  holding  State 
drainage  act  and  assessments  thereunder,  valid;  Nugent  v.  Jackson,  72' 
Miss.  1055,  18  South.  496,  holding  sidewalk  assessments  according  to 
benefits,  valid;  Daly  v.  Morgan,  69  Md.  484,  491,  1  L.  R.  A.  765,  766, 
16  Atl.  297,  300,  arguendo. 

Uses  for  which  the  power  of  eminent  domain  cannot  be  exercised. 
Note,  102  Am.  St.  Rep.  814. 
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Necessity  of  special  benefit  for  loeahassessments.    Note,  14  L.  B.  A . 
757. 

Who  liable  for  expense  of  drainage.    Note,  58  L.  R.  A.  357. 

-  Whenever  local  improTement  Is  anfhoiized,  legislatiire  can  presczlbe 
manner  for  raising  its  cost,  whether  by  general  taxation  or  by  tax  on  dis- 
trict specially  beneilted. 

Approved  in  Houck  y.  Little  River  Drainage  District,  239  U.  S.  262, 
60  L.  Ed.  273,  36  Sup.  Ct.  60,  holding  State  could  lay  fixed  tax  per 
acre  for  preliminary  expense  of  starting  drainage  district;  Carson  v. 
Sewer  Commrs.  of  Biockton,  182  U.  S.  402,  45  L.  Ed.  1154,  21  Sup.  Ct. 
861,  holding  special  assessment  to  maintain  sewer  upon  those  assessed 
to  construct  not  a  taking  property  without  due  process,  privilege  to  use 
same  existing;  French  v.  Barber  Asphalt  Paving  Co.,  181  U.  S.  340,  45 
L.  Ed.  888,  21  Sup.  Ct.  631  (affirming  Barber  Asphalt  Paving  Co.  v. 
French,  158  Mo.  554,  58  S.  W.  940),  holding  legislative  apportioning 
entire  costs  of  street  paving  upon  abutting  lots,  no  preliminary  hear- 
ing as  to  benefits,  such  not  a  taking  without  due  process;  People's  Nat. 
Bank  v.  Marye,  107  Fed.  580,  holding  statutory  taxation  of  bank  shares 
at  market  value  not  invalid  because  excluding  realty  owned  by  bank, 
since  shares  belong  to  shareholders  and  land  to  corporation;  Phipps  v. 
Denver,  57  Colo.  215,  140  Pac.  801,  upholding  statute  providing  expense 
of  opening  alley  shall  be  assessed  on  abutting  owners  in  rates  of  several 
benefits;  District  of  Columbia  v.  Burgdorf,  6  App.  D.  C.  480,  Macfar- 
land  V.  Umhau,  34  App.  D.  C.  116,  and  Washington  Ry.  etc.  Co.  v.  New- 
man, 41  App.  D.  C.  446,  all  holding  Congress  can  declare  extent  to 
which  cost  of  public  improvement  shall  be  assessed  as  benefits  against 
the  property  benefited ;  Elliott  v.  McCrea,  23  Idaho,  529,  130  Pac.  786, 
statute  of  1913  for  bonding  drainage  district  is  not  for  tax  but  for 
charge  in  rem  against  lands  benefited  in  proportion  to  benefit;  Voris 
V.  Pittsburg  Plate  Glass  Co.,  163  Ind.  608,  70  N.  E.  252,  Bums'  Rev. 
Stats.  1894,  §  4290,  is  not  void  as  not  giving  owner  of  back-lying  land 
within  one  hundred  and  fifty  feet  of  street  improvement  chance  to  be 
heard  on  question  of  special  benefits;  Adams  v.  City  of  Shelb3rville, 
154  Ind.  471,  77  Am.  St.  Rep.  488,  57  N.  E.  116,  holding  legislature  may 
authorize  municipality  to  create  local  taxing  district  for  improvement 
purposes,  including  only  part  of  property  within  municipality;  Sisson 
V.  Board  of  Supervisors,  128  Iowa,  458,  104  N.  W.  461,  upholding  Acts 
30th  Gen.  Assem.,  p.  61,  c.  68,  for  establishment  of  drainage  districts; 
Griffith  ▼.  Pence,  9  Kan.  App.  257,  59  Pac.  678,  holding  township  trus- 
tee has  general  jurisdiction  upon  petition  to  establish  drainage  ditch 
in  his  township,  it  being  of  public  utility,  and  his  findings  are  conclu- 
sive; Barfield  v.  Gleason,  111  Ky.  517,  63  S.  W.  969,  holding  street  as- 
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sessmeot  not  Tinconstitational  taking  property  because  benefits  are  not 
commensurate  with  costs,  and  fact  must  be  conclusive  if  court  inter- 
feres; City  of  Shreveport  v.  Kansas  City  etc.  Ry.  Co.,  125  La.  586,  51 
South.  652,  city  authorities  on  ordering  street  paved  could  require  rail- 
road thereon,  to  relay  tracks  to  conform  to  paving,  or,  in  its  default,  to 
do  so,  and  collect  cost  from  company ;  Leser  v.  Wagner,  120  Md.  680,  87 
Atl.  1043,  upholding  special  statute  providing  for  paving  for  Baltimore 
city;  State  v.  Three  States  Lumber  Co.,  198  >Io.  438,  95  S.  W.  335, 
fact  that  all  lands  benefited  by  levee  were  not  assessed  does  not  avoid 
assessment  on  lands  benefited;  Mound  City  Land  etc.  Co.  v.  Miller,  170 
Mo.  252,  253>  94  Am.  St.  Rep.  734,  785,  70  S.  W.  725,  holding  statute 
providing  for  establishing  drainage  district,  and  election  by  residents 
of  district  supervisors  to  manage,  not  unconstitutional;  Heman  v.  Allen, 
156  Mo.  550,  57  S.  W.  563,  holding  city  authorities  of  St.  Louis  have 
exclusive  power,  absence  of  fraud,  to  establish  distrtict  sewer,  under 
section  22,  article  VI  of  city  charter;  State  v.  Fuller,  83  Neb.  786,  120 
N.  W.  495,  statute  authorizing  commissioners  of  county  to  establish 
boundaries  of  drainage  district  so  as  to  include  land  in  adjoining  county 
is  not  void ;  Van  Cleve  v.  Passaic  Valley  Sewerage  Commrs.,  70  N.  J.  L. 
214,  215,  58  Atl.  583,  upholding  P.  L.  1903,  p.  777,  to  relieve  from  pollu- 
tion streams  within  Passaic  Valley  sewerage  district;  Soliah  v.  Cor- 
mack,  17  N.  D.  400,  117  N.  W.  127,  drainage  law  held  not  unwarranted 
delegation  of  legislative  power  to  drain  commissioners;  City  of  Perry 
v.  Davis,  18  Okl.  453,  90  Pac.  872,  assessment  of  sewer  tax  equally  on 
whole  area  of  district  without  regard  to  improvements  is  valid ^  In  re 
Forked  Deer  Drainage  Dist.,  133  Tenn.  690,  182  S.  W.  238,  power  to 
levy  special  assessments  may  be  delegated  to  drainage  district;  Durkee 
v.  City  of  Barre,  81  Vt.  544,  71  Atl.  824,  upholding  equal  assessments 
per  front  foot  on  abutting  land  for  street  work;  Bowers  v.  City 
of  Aberdeen,  58  Wash.  545,  549,  30  L.  R.  A.  (N.  S.)  709,  109  Pac.  373, 
374,  upholding  statute  empowering  cities  to  fill  in  lowlands  and  assess 
benefits  on  owners;  Kinkade  v.  Witherop,  29  Wash.  16,  69  Pac.  401, 
holding  where,  in  issuing  irrigation  bonds,  contract  was  substantially 
complied  with,  no  provision  of  statute  being  violated,  neither  district 
or  members  can  complain;  Walston  v.  Nevin,  128  U.  S.  582,  32  L.  Ed. 
546,  9  Sup.  Ct.  193,  Bauman  v.  Ross,  167  U.  S.  589,  42  L.  Ed.  288,  17 
Sup.  Ct.  982,  Parsons  v.  District  of  Columbia,  170  U.  S.  54,  42  L.  Ed. 
947,  18  Sup.  Ct.  525,  and  Spencer  v.  Merchant,  125  U.  S.  355,  31  L.  Ed. 
767,  8  Sup.  Ct.  926,  all  holding  street  assessment  on  lands  benefited  by 
improvement,  valid;  Carson  v.  St.  Francis  Levee  Dist.,  59  Ark.  532,  27 
S.  W.  593,  holding  benefit  assessments  by  levee  board,  valid;  Turlock 
Irr.  Dist.  v.  Williams,  76  Cal.  371,  18  Pac.  381,  holding  formation  of 
irrigation  districts  and  taxation  therefor,  valid;  Paxton  etc.  Iit.  Co.  v. 
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Fanners'  etc.  Irr.  Co.,  45  Neb.  895,  50  Am.  St.  Eep.  592,  29  L.  B.  A. 
867,  64  N.  W.  346,  holding  condemnation  of  land  for  irrigation  pur- 
poses, valid;  Raymond  v.  Cleveland,  42  Ohio  St.  527,  Rolph  v.  Fargo, 
7  N.  D.  665,  668,  42  L.  R.  A.  655,  657,  76  N.  W.  249,  251,  both  holding 
street  assessment  on  abutting  property,  valid;  Bryant  v.  Robbins,  70 
Wis.  271,  35  N.  W.  550,  holding  drainage  act  and  benefit  assessments 
thereunder,  valid;  dissenting  opinion  in  Norwood  v.  Baker,  172  U.  S. 
298,  43  L.  Ed.  443,  19  Sup.  Ct.  198,  majority  holding  road  assessment 
not  apportioned  according  to  benefits,  void;  Chaff e  v.  Trezevant,  38  La. 
Ann.  751,  arguendo. 

Distinguished  in  dissenting  opinion  in  Bowes  v.  City  of  Aberdeen, 
58  Wash.  560,  30  L.  B.  A.  (N.  S.)  709,  109  Pac.  378,  majority  upholding 
statute  empowering  city  to  fill  in  lowlands  and  assess  benefits  on  owners. 

Drainage  districts.    Note,  Ann.  Oas.  19150,  9,  11. 

Assessments  for  improvements  by  front- foot  rule.    Note,  28  L.  B.  A. 
(N.  S.)  1127,  1136,  1157,  1169. 

Fourteenth  Amendment,  guaranteeing  "due  process  of  law,*'  means  that 
there  can  be  no  deprivation  of  life,  liberty  or  property,  without  observance 
of  those  general  rules  established  in  our  system  of  Jurisprudence  for  security 
of  private  rights. 

Approved  in  Embree  v.  Kansas  City  etc.  Road  District,  240  U.  S.  251, 

60  L.  Ed.  629,  36  Sup.  Ct.  320,  statutes  of  Missouri  providing  for  road 
improvement  districts  are  not  void  under  due  process  clause;  United 
States  V.  Fisher,  222  U.  S.  209,  56  L.  Ed.  168,  32  Sup.  Ct.  37,  notice  to 
attorney  of  Creek  frecdmen,  given  a  few  hours  before  hearing,  of  motion 
to  strike  names  from  rolls  of  freedmen  on  ground  that  enrollment  was 
secured  by  perjury  is  not  due  process;  Ballard  v.  Hunter,  204  U.  S.  255, 

61  L.  Ed.  472,  27  Sup.  Ct.  261,  St.  Francis  Basin  Levee  Act  of  Arkansas 
does  not  deprive  nonresident  owners  of  property  assessed  and  sold  with- 
out due  process  of  law;  Maxwell  v.  Dow,  176  U.  S.  604,  44  L.  Ed.  606, 

-  20  Sup.  Ct.  457,  494,  holding  proceeding  by  information  instead  of  by 
an  indictment  by  grand  jury  is  not  sufficient  to  constitute  due  process 
of  law ;  BoUu  v.  Nebraska,  176  U.  S.  86,  44  L.  Ed.  883,  20  Sup.  Ct.  288, 
holding  admission  of  Nebraska  into  the  Union,  made  subject  to  adopt- 
ing Federal  Constitution,  did  not  make  fifth  amendment  applicable  to 
procedure  in  court;  King  Tonopah  Mining  Co.  v.  Lynch,  232  Fed.  495, 
service  of  process  on  foreign  corporation  by  service  on  Secretary  of 
State  under  Nevada  laws,  held  not  due  process  where  neither  plaintiff 
nor  secretary  made  any  attempt  to  notify  defendant;  Kceney  v.  Domin- 
ion Coal  Co.,  225  Fed.  628,  annual  franchise  tax  qu  corporations  held 
not  collectible  against  assets  of  insolvent  corporation  in  hands  of  re- 
ceivers in  trust  for  creditors;  Jackson  Lumber  Co.  v.  McCrimmon,  161 
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Fed.  764,  upholding  Florida  statutes  for  assessment  of  property  which 
has  escaped  taxation;  In  re  Finley,  1  Cal.  App.  201,  81  Pac.  1046,  up- 
holding Penal  Code,  §  246,  providing  death  penalty  for  assaults  with 
deadly  weapon  by  life  convicts;  Bradley  ▼.  New  Haven,  73  Conn.  664, 
48  Atl.  963,  holding  preparation  of  assessment  list  and  act  of  court  on 
appeal  being  administrative  not  judicial,  provision  authorizing  appeal 
to  Superior  Court  is  unconstitutional;  Bemis  v.  Guirl  Drainage  Co.,  182 
Ind.  45,  105  N.  E.  499,  upholding  drainage  act;  Gallup  v.  Schmidt, 
Treas.,  154  Ind.  202,  56  N.  E.  445,  holding  notice  to  qualified  executor 
of  adding  omitted  property  to  his  testate  was  notice  to  county  resident, 
though  executor  resided  in  another  State;  Durst  v.  City  of  Des  Moines, 
164  Iowa,  93,  145  N.  W.  533,  statute  authorizing  special  assessment  is 
not  void  because  authorizing  city  council  to  determine  value  of  prop- 
erty without  notice,  when  last  assessment-roll  is  prima  facie  evidence 
of  value;  Munn  v.  Board  of  Supervisors,  161  Iowa,  39,  141  N.  W.  716, 
drainage  law  is  not  void  as  taking  property  without  due  process;  Ross 
V.  Board  of  Supervisors  of  Wright  County,  128  Iowa,  441,  1  L.  B.  A. 
(N.  S.)  431,  104  N.  W.  511,  upholding  Code,  tit.  10,  c.  2,  relative  to  pro- 
ceedings for  establishment  of  drainage  ditches  though  scope  of  appeal 
limited ;  Ferry  v.  Campbell,  110  Iowa,  297,  81  N.  W.  607,  holding  prop- 
erty passing  by  will  or  inheritance  vests  immediately  on  death  of  owner, 
and  tax  thereon  without  giving  devisee  opportunity  to  be  heard  is  un- 
constitutional;  Hoertz  v.  Jefferson  etc.  Draining  Co.,  119  Ky.  833,  84 
S.  W.  1143,  upholding  levy  of  drainage  assessment  after  notice  by  pub- 
lication; Cogncnham  v.  Avoca  Drainage  Dist.,  130  La.  330,  57  South. 
991,  statute  authorizing  drainage  taxes  and  giving  owner  right  of  appeal 
to  courts  to  test  validity  of  proceeding  does  not  deny  due  process  of 
law;  Rosenbush  v.  Bemheimer,  211  Mass.  152,  Ann.  Gas.  1913A,  1317, 
97  N.  E.  987,  statute  providing  for  attachment  by  trustee  process  does 
not  violate  due  process  clause  on  ground  that  it  affects  freedom  of  con- 
tract ;  State  v.  Bates,  235  Mo.  286,  287,  138  S.  W.  487,  under  drainage 
act  of  1909  owners  are  not  deprived  of  property  without  due  process  of 
law  by  levy  and  collection  of  sufficient  taxes  to  pay  cost  of  construc- 
tion of  work;  State  v.  Harrison,  226  Mo.  172,  125  S.  W.  1119,  assess- 
ment of  omitted  property  by  board  of  equalization  without  notice  to 
owner  held  due  process;  St.  Louis  v.  Gait,  179  Mo.  17,  63  L.  R.  A.  778, 
77  S.  W.  879,  upholding  conviction  of  anti-weed  ordinance  in  ordinary 
courts  with  right  of  appeal;  Barber  Asphalt  Paving  Co.  v.  French,  158 
Mo.  549,  550,  58  S,  W.  939  (affirmed  in  181  U.  S.  340),  holding  special 
paving  assessments,  costs  apportioned  to  front-foot  rule,  authorized  by 
charter,  not  unconstitutional,  and  not  reversible  because  benefits  are 
greater  than  assessments ;  State  v.  Taylor,  27  N.  D.  90,  145  N.  W.  430, 
statute  creating  State  bonding  department  held  void  because*  it  provides 
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fori;aking  of  property  of  counties,  etc.,  without  due  process;  King  ▼. 
Portland^  38  Or.  417,  63  Pac.  6,  holding  notice  giving  property  owner 
opx)ortanity  to  raise  objections  as  to  ezcessiveness  of  costs  over  bene- 
fits not  taking  property  in  violation  Const.  U.  S.,  Amendment  14;  State 
V.  Earle,  66  S.  C.  202,  44  S.  E.  784,  holding  party  affected  by  ordinance 
may  show  it  amounts  to  confiscation  of  property  under  g^ise  of  regu- 
lation; Argyle  V.  Johnson,  39  Utah,  508,  118  Pac.  490,  drainage  act 
h^ld  void  as  taking  property  without  opportunity  to  owner  for  hearing; 
In  re  Consolidated  Rendering  Co.,  80  Vt.  81,  66  Atl.  800,  statute  author- 
izing order  to  corporation  to  produce  books  before  grand  jury,  and 
imposing  fine  for  refusal,  does  not  violate  due  process  clause;  Stone 
V.  Drainage  District,  118  Wis.  394,  95  N.  W.  407,  upholding  Rev.  Stats. 
1898,  §  1379,  relative  to  creation  of  drainage  districts ;  Pinney  v.  Provi- 
dence Loan  etc.  Co.,  106  Wis.  402,  82  N.  W.  310,  holding  Wis.  Rev. 
Stats.,  §  1775b,  authorizing  service  of  process  on  private  corporation 
by  leaving  copy  with  register  of  deeds,  violates  Const.  U.  S.,  Amend., 
art.  XIV,  §  1;  Head  v.  Amoskeag  Mfg.  Co.,  113  U.  S.  26,  28  L.  Ed.  896, 

5  Sup.  Ct.  449,  holding  statute  allowing  construction  of  dams  and  pre- 
scribing payment  of  judicially  assessed  damages,  valid;  Wurts  v.  Hoag- 
land,  114  U.  S.  615,  29  L.  Ed.  232,  5  Sup.  Ct.  1091,  holding  taxation 
for  drainage  of  land,  after  notice  and  hearing,  valid;  Baltimore  Belt 
R.  R.  Co.  V.  Baltzell,  75  Md.  105,  23  Atl.  76,  and  Huling  v.  Kaw  Valley 
Ry.,  130  U.  S.  564,  32  L.  Ed.  1048,  9  Sup.  Ct.  605,  both  holding  rail- 
road condemnation  of  land,  after  notice,  valid;  Bell's  Gap  R.  R.  Co. 
V.  Pennsylvania,  134  U.  S.  240,  33  L.  Ed.  893,  10  Sup.  Ct  536,  holding 
tax  on  face,  value  of  railroad  bonds,  valid;  Lent  v.  TilLson,  140  U.  S. 
327,  35  L.  Ed.  426,  11  Sup.  Ct.  829,  Paulsen  v.  Portland,  149  U.  S.  41, 
37  L.  Ed.  641,  13  Sup.  Ct.  754,  Dewey  v.  Des  Moines,  101  Iowa,  429,  70 
N.  W.  609,  Nevin  v.  Roach,  86  Ky.  495,  5  S.  W.  547,  Wilson  v.  Salem, 
24  Or.  509,  34  Pac.  11,  New  Whatcom  v.  Bellingham  Bay  Imp.  Co.,  16 
Wash.  133,  47  Pac.  236 ,  Meggett  v.  Eau  Claire,  81  Wis.  331,  51  N.  W. 
568,  and  Hennessy  v.  Douglas  Co.,  99  Wis.  150,  155,  74  N.  W.  990,  992, 
all  holding  street  assessment  after  notice  and  hearing  valid;  Marchant 
V.  Pennsylvania  R.  R.  Co.,  153  U.  S.  387,  38  L.  Ed.  755,  14  Sup.  Ct.  896, 
holding  judgment  in  regularly  conducted  damage  suit,  valid;  Merchants' 

6  Manufacturers  Bank  v.  Pennsylvania,  167  U.  S.  467,  42  L.  Ed.  238, 
17  Sup.  Ct.  831,  and  Fallbrook  Irr.  Dist.  v.  Bradley,  164  U.  S.  174,  41 
L.  Ed.  394,  17  Sup.  Ct.  69  (reversing  68  Fed.  965),  both  holding  taxa- 
tion, after  notice  and  hearing,  valid;  Scott  v.  Toledo,  36  Fed.  397, 
1  L.  B.  A.  696,  Garvin  v.  Daussman,  114  Ind.  434,  5  Am.  St.  Eep.  641, 
16  N.  E.  829,  Trustees  of  Griswold  College  v.  Davenport,  65  Iowa,  636, 
22  N.  W.  906,  Ulman  v.  Mayor,  72  Md.  592,  11  L.  R.  A.  226,  20  Atl.  142, 
St.  Louis  V.  Ranken,  96  Mo.  506,  9  S.  W.  914,  and  Violett  v.  Alexandria, 
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92  Va.  573,  53  Am.  St.  Rep.  833,  31  L.  E.  A.  387,  23  S.  E.  913,  all  hold- 
ing street  assessment,  without  notice  or  hearing,  void;  English  v.  Wil- 
mington, 2  Marv.  (Del.)  91,  37  Atl.  163,  holding  street  assessment,  with- 
out notice  and  hearing  before  levy,  valid ;  Bennett  v.  Davis,  90  Me.  106, 
37  Atl.  866,  holding  statute  requiring  land  owner  to  deposit  taxes  and 
costs  before  he  can  contest  validity,  void;  Wells  Co.  v.  McHenry,  7 
N.  D.  257,  259,  74  N.  W.  245,  Adler  v.  Whitbeck,  44  Ohio  St.  571,  9 
N.  E.  681,  and  State  v.  Weyerhauser,  68  Minn.  362,  363,  71  N.  W.  267, 
all  holding  tax  law  which  allows  court  contest  of  validity,  valid;  In  re 
McPherson,  104  N.  Y.  321,  10  N.  E.  688,  holding  inheritance  tax  allow- 
ing notice  and  hearing,  valid ;  Cross  v.  Brown,  19  R.  I.  232,  33  Atl.  151, 
holding  attachment  of  debt  due  nonresident,  valid;  Baldwin  v.  Ely,  66 
Wis.  188,  28  N.  W.  399,  holding  tax  sale  of  land,  valid ;  dissenting  opin- 
ion in  Fong  Yue  Ting  v.  United  States,  149  U.  S.  741,  37  L.  Ed.  922, 
13  Sup.  Ct.  1033,  majority  holding  Chinese  Exclusion  Act  valid;  dis- 
senting opinion  in  United  States  v,  Ju  Toy,  198  U.  S.  273,  49  L.  Ed. 
1048,  25  Sup.  Ct.  644,  majority  upholding  28  Stats.  372,  390,  c.  301, 
making  departmental  decision  on  right  of  Chinese  to  enter  conclusive 
on  Federal  courts  in  habeas  corpus;  dissenting  opinion  in  Campbell  v. 
Coulston,  19  N.  D.  657,  124  N.  W.  694,  majority  holding  default  judg- 
ment of  foreclosure  was  improperly  set  aside  as  being  void;  Gray  v. 
Stiles,  6  Oki.  546,  49  Pac.  1104,  arguendo. 

Distinguished  in  Home  Tel.  &  Tel.  Co.  v.  City  of  Los  Angeles,  155 
Fed.  582,  where  city  has  power  to  fix  telephone  rates  notice  of  passage 
of  ordinance  for  such  purpose  is  not  required;  Carnegie  Natural  Gas 
Co.  V.  Swiger,  72  W.  Va.  564,  46  L.  R.  A.  (N.  S.)  1073,  79  S.  E.  6,  stat- 
utes of  1907  providing  alternative  method  of  condemning  land  by  pipe- 
line companies  does  not  violate  Fourteenth  Amendment. 

State's  power  of  taxation  may  be  exercised  on  any  subject  within  its 
Jurisdiction  and  to  any  extent  not  prohibited  by  Federal  Constitution. 

Approved  in  People's  Nat.  Bank  v.  Marye,  107  Fed.  580,  holding  Fed- 
eral court  will  not  enjoin  collection  of  tax  levied  under  State  author- 
ity upon  national  bank  shares,  unless  tax  is  illegal,  or  special  circum- 
stances exist;  Hodge  v.  Muscatine  County,  121  Iowa,  489,  104  Am.  St. 
Rep.  304,  67  L.  R.  A.  624,  96  N.  W.  971,  upholding  Code,  §  5007,  taxing 
vendor  of  cigarettes  and  buildings  used  in  their  manufacture  or  sale; 
Welch  V.  Coglan,  126  Md.  13,  94  Atl.  389,  upholding  'statute  authorizing 
board  of  health  to  require  counties  and  cities  to  establish  sewer  and 
drainage  system;  City  of  Bangor  v.  Peirce,  106  Me.  533,  138  Am.  St. 
Rep.  363,  29  L.  R.  A.  (N.  S.)  770,  76  Atl.  947,  State  can  impose  per- 
sonal liability  on  party  assessed  for  benefits  to  his  abutting  realty  from 
street  improvements ;  Jack  v.  Walker,  79  Fed.  141,  holding  State  cannot 
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tax  mortgage  held  by  nonresident;  St.  Albans  v.  National  Car  Co.,  57 
Vt.  85,  holding  tax  on  corporation  stockholders,  valid. 

Distinguished  in  Monticello  Co.  v.  Baltimore  City,  90  Md.  431,  45 
Atl.  214,  holding  Code  Pub.  Laws,  art.  81,  §  144,  Maryland,  regarding 
notice,  has  application  to  valuation  of  distilled  spirits  by  State  tax  com- 
missioner under  Acts  1892,  c.  704. 

Poll  taxes.    Note,  29  L.  R.  A.  412. 

Taxation  of  corporate  franchises.    Note,  67  L.  R.  A.  97. 

Where  tax  Is  levied  spedflcally,  without  regard  to  value  of  property  or 
other  matter  affecting  its  amount,  notice  and  hearing  are  not  necessary. 

Approved  in  Leser  v.  Wagner,  120  Md.  677,  87  Atl.  1042,  following 
rule;  Hodge  v.  Muscatine  Co.,  196  U.  S.  280,  49  L.  Ed.  481,  25  Sup.  Ct. 
237,   under  Iowa   Code,  §  5007,   taxing  business  of  selling   cigarettes, 
notice  of  assessment  or  levy  of  tax  imposed  thereby,  not  necessary; 
Weyerhaueser  v.  Minnesota,  176  U.  S.  556,  44  L.  Ed.  586,  20  Sup.  Ct. 
488,  holding  Governor  only  starting  inquiry  regarding  reassessment, 
proceedings  not  void  for  want  of  due  process,  failure  to  provide  hear- 
ing before  Governor;  Michigan  R.  R.  Tax  Cases,  138  Fed.  237,  uphold- 
ing Pub.  Acts  1901,  p.  236,  Act  No.  173,  relating  to  assessment  and 
taxation  of  railroad  property;  People  v.  Pitcher,  56  Colo.  369,  138  Pac. 
.518,  tax  commission  is  not  required  to  give  special  notice  before  mak- 
ing change  in  valuation  of  county;  State  v.  Brodnax,  228  Mo.  47,  187 
Am.  St.  Rep.  613,  128  S.  W.  183,  statute  imposing  stamp  tax  on  deal- 
ings for  future  delivery  is  not  void  because  not  apportioned  to  value 
of  property  sold;  State  v.  Alt,  224  Mo.  507,  123  S.  W.  885,  no  notice 
is  required  on  imposition  of  license  tax;  People  v.  Reardon,  184  N.  Y. 
447,  112  Am.  St.  Rep.  637,  77  N.  E.  975,  upholding  Laws  1905,  pp.  474, 
477,  §§  315,  324,  imposing  tax  on  stock  transfers;  Anderson  v.  Ritter- 
busch,  22  Okl.  790,  98  Pac.  1014,  upholding  statute  providing  method 
for  assessing  and  collecting  taxes  due  on  omitted  property;  East  Ten- 
nessee Brewing  Co.  v.  Currier,  126  Tenn.  545,  150  S.  W.  543,  notice  is 
not  required,  under  statutes,  for  assessment  of  privilege  tax  on  whole- 
sale liquor  dealers ;  Heavner  v.  City  of  Elkins,  69  W.  Va.  259,  Ann.  Caa. 
1913A,  653,  52  L.  R.  A.  (N.  S.)  1035,  71  S.  E.  186,  assessment  for  pav- 
ing on  basis  of  front  feet  held  not  void  because  no  notice  of  assessment 
given;  Amery  v.  Keokuk,  72  Iowa,  704,  30  N.  W.  781,  and  Gillette  v. 
Denver,  21  Fed.  824,  both  holding  notice  unnecessary  when  assessment 
is  determined  by  mere  mathematical  computation;  Lower  Kings  River 
Reclamation  Dist.  v.  Phillips,  108  Cal.  314,  41  Pac.  337,  holding  no 
notice  or  hearing  required  where  legislature  has  apportioned  tax;  Com- 
monwealth v.  Lehigh  etc.  R.  Co.,  129  Pa.  St.  456,  18  Atl.  411,  holding 
tax  on  corporation  loans,  valid  without  hearing. 
XII— 40 
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Distinguished  in  McLaughUn  v.  Miller,  124  N.  Y.  617,  26  N.  E.  1106, 
holding  street  assessment  without  notice  or  hearing,  void. 

Assessors,  in  determining  value  of  property  for  taxation,  act  Judicially, 
and  notice  and  hearing  are  required,  and  where  hearing  is  provided  before 
hoard  of  equalization,  it  is  "due  process  of  law." 

Approved  in  Bi-Metallic  Inv.  Co.  v.  State  Board  of  Equalization, 
239  U.  S.  444,  60  L.  Ed.  375,  36  Sup.  Ct.  142,  order  of  State  board  of 
equalization  increasing  valuation  of  property  of  county,  sustained  by 
State  Supreme  Court,  held  not  in  violation  of  due  process  clause,  be- 
cause no  opportunity  given  to  taxpayers  or  assessors  of  county  before 
order  made ;  Londoner  v.  Denver,  210  U.  S.  386,  52  L.  Ed.  1112,  28  Sup. 
Ct.  708,  taxpayer,  under  Colorado  laws,  is  entitled  to  be  heard  before 
subordinate  body  authorized  to  fix  tax,  and  to  notice  of  hearing;  Cen- 
tral of  Georgia  Ry.  Co,  v.  Wright,  207  U.  S.  138,  139,  12  Ann.  Caa. 
468,  52  L.  Ed.  142,  28  Sup.  Ct.  47,  holding  due  process  of  law  was  not 
afforded  by  tax  provisions  of  Political  Code  of  Georgia,  under  which 
valuation  of  assessor  is  final  in  certain  cases;  Security  Trust  etc.  Co. 
V.  City  of  Lexington,  203  U.  S.  334,  61  L.  Ed.  208,  27  Sup.  Ct.  87,  up- 
holding special  assessment  for  back  taxes  levied  by  legislative  author- 
ity, where  taxpayer  had  opportunity  to  be  heard  on  its  validity  and 
extent;  Glidden  v.  Harrington,  189  U.  S.  258,  47  L.  Ed.  801,  23  Sup.  Ct. 
576,  holding  trustee  failing  upon  notice  to  make  returns,  no  excuse 
existing,  trust  estate  may  be  assessed  within  reason  and  same  will  be 
conclusive;  Lander  v.  Mercantile  Nat.  Bank,  186  U.  S.  469,  46  L.  Ed. 
1253,  22  Sup.  Ct.  913,  holding  State  board  of  equalization  giving  notice 
of  date  and  place  of  first  meeting  is  sufficient  notice,  though  such  ac- 
tion be  taken  after  adjournment;  Roller  v.  Holly,  176  U.  S.  409,  44 
L.  Ed.  525,  20  Sup.  Ct.  414,  holding  four  out  of  five  days'  notice  re- 
quiring nonresident  to  reach  court,  the  other  being  Sunday,  insufficient 
to  constitute  reasonable  notice;  Less  Land  Co.  v.  Fender,  119  Ark.  26, 
173  S.  W.  409,  drainage  district  act  of  1911  providing  for  notice  and 
hearing  on  assessments  is  not  void  under  due  process  clause;  Lee  Wil- 
son &  Co.  V.  Wm.  R.  Compton  Bond  &  Mtg.  Co.,  103  Ark,  462,  146 
S.  W.  114,  notice  of  assessment  for  drainage  district  held  sufficient; 
Hershey  v.  Reclamation  District,  162  Cal.  405,  122  Pac.  1076,  holding 
.  statute  of  1909  providing  owner  in  reclamation  district  may  pay  assess- 
ments in  district  warrants  was  not  retroactive;  Allman  v.  District  of 
Columbia,  3  App.  D.  C.  23,  26,  notice  to  owners  is  indispensable  to 
levying  of  special  improvement  taxes  against  adjoining  property;  Lan- 
ham  &  Sons  Co.  v.  City  of  Rome,  136  Ga.  401,  Jl  S.  E.  772,  charter 
method  for  assessing  cost  of  paving  streets  on  notice  to  owners  with 
opportunity  to  contest  assessment  is  valid;  Williams  v.  Osborne,  181 
Ind.  685, 104  N.  E.  32,  upholding  assessment  under  drainage  act ;  People 
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V.  International  Salt  Co.,  233  111.  228,  84  N.  E.  280,  property  owner  is 
not  entitled  to  notice  of  original  assessment  when  reviewing  board  is 
authorized  to  correct  assessments;  Taylor  v.  Drainage  Dist.  No.  56,  167 
Iowa,  54,  L.  R.  A.  1916B,  1193,  148  N.  W.  1044,  upholding  provisions 
of  drainage  law  a^  to  sufficiency  of  notice  of  hearing;  Wilkinson  v. 
Lee,  96  Miss.  692,  51  South.  719,  nonresident  land  owner  held  to  have 
full  notice  of  proceedings  for  organization  of  drainage  district,  and 
opportunity  to  object  to  assessment;  State  v.  Baker,  170  Mo.  200,  70 
S.  W.  471,  holding  under  statute  requiring  board  of  equalization  to  raise 
values  which  are  too  low,  apd  then  give  notice,  taxpayer  need  not  be  noti- 
fied in  first  instance ;  Beggs  v.  Paine,  15  N.  D.  452, 109  N.  W.  329,  service 
of  notice  or  publication  of  notice  of  tax  sale  is  not  required  under  State 
tax  system;  Taylor  v.  Crawford,  72  Ohio  St.  57,  69  L.  R.  A.  805,  74  N.  E. 
1068,  upholding  95  Ohio  Laws,  p.  155,  §  3,  providing  for  cleaning  and  re- 
pairing public  drains  at  expense  of  property  owners;  Erickson  v.  Cass 
Co.,  11  N.  D.  498,  92  N.  W.  843,  holding  jurisdiction  of  drainage  board 
established  by  filing  sufficient  petition  and  proper  notice  of  hearing 
given,  courts  will  not  inquire  into  assessment  for  benefits;  Manchester 
V.  Tumald,  71  N.  H.  156,  51  Atl.  658,  holding  by  statute  assessors  con- 
stitute a  tribunal  with  original  and  exclusive  jurisdiction  to  determine 
assessment  values,  and  courts  cannot  control  their  judgments;  Wilkins 
v.  Hillman,  45  Okl.  460,  145  Pac.  1114,  assessment  of  benefits  of  road 
drainage  on  county  held  made  with  notice,  and  binding  on  county; 
Carroll  v.  Alsup,  107  Tenn.  277,  64  S.  W.  198,  holding  statute  providing 
precise  time  of  board  of  equalization  meeting,  with  requirement  that 
taxpayers  take  notice,  no  other  notice  of  any  kind  required;  State  v. 
Clement  Nat.  Bank,  84  Vt.  189,  Ann.  Gas.  1912D,  22,  78  Atl.  953,  hold- 
ing statutes  providing  for  taxation  of  national  bank  deposits  not  void 
for  want  of  provisions  for  notice  of  assessment,  when  opportunity  to 
contest  validity  and  amount  of  assessment  provided  for;  N-athan  v. 
Spokane  Co.,  35  Wash.  34,  35,  65  L.  R.  A.  386,  76  Pac.  523,  upholding 
Bal.  Code,  §  1740a,  relating  to  assessment  of  taxes  on  goods  brought 
into  county  after  March  1st,  in  any  year  to  be  sold  without  intention 
of  engaging  in  permanent  trade;  dissenting  opinion  in  People  v.  Pitcher, 
56  Colo.  411, 138  Pac.  532,  majority  holding  tax  commissioners  need  not 
give  notice  before  making  change  in  valuation  for  county;  Winona  etc. 
Land  Co.  v.  Minnesota,  159  U.  S.  538,  40  L.  Ed.  251,  16  Sup.  Ct.  87, 
Bellingham  Bay  etc.  R.  Co.  v.  New  Whatcom,  172  U.  S.  318,  43  L.  Ed. 
460,  19  Sup.  Ct.  206,  In  re  Madeira  Irr.  Dik.,  92  Cal.  324,  27  Am.  St. 
Rep.  125,  14  L.  R.  A.  766,  28  Pac.  279,  and  Palmer  v.  McMahon,  133 
U.  S.  669,  33  L.  Ed.  776,  10  Sup.  Ct.  327,  all  holding  assessment,  after 
notice  and  opportunity  for  hearing,  valid;  Meyers  v.  Shields,  61  Ted. 
721,  Garvin  v.  Daussman,  114  Ind.  437,  5  Am.  St  Rep.  643,  16  N.  E. 
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830,  Sears  v.  Street  Commrs.,  173  Mass.  355,  53  N.  E.  878,  Heth  v,  Rad- 
ford, 96  Va.  274,  31  S.  E.  9,  and  Scott  v.  Toledo,  36  Fed.  398,  1  L.  R.  A. 
696,  all  holding  assessment,  without  notice  and  opportunity  for  hear^ 
ing,  void;  Board  of  Equalization  Cases,  49  Ark.  528,  6  S.  W.  5,  holding 
board  of  equalization  can  increase  or  diminish  assessments;  Slaughter 
V.  Louisville,  89  Ky.  122,  8  S.  W.  920,  holding  assessments  without  hear- 
ing, except  before  unauthorized  board,  void;  Power  v.  Larabee,  2  N.  D. 
153,  154,  160,  49  N.  W.  727,  728,  730,  and  State  -v.  Springer,  134  Mo. 
226,  35  S.  W.  591,  both  holding  tax,  after  opportunity  for  hearing 
before  board  of  equalization,  valid;  Boody  v.  Watson,  64  N.  H.  166, 
9  Atl.  798,  compelling  assessment  of  property  erroneously  exempted; 
Lewis  V.  Bishop,  19  Wash.  316,  53  Pac.  166,  holding  board  of  equaliza- 
tion acts  judicially;  Erieszleben  v.  Shallcross,  9  Houst.  104,  8  L.  R.  A. 
855,  19  Atl.  594,  argfuendo. 

Whenever  State  allowB  contest  ot  Its  taxes  In  courts.  Judgment  thereon 
does  not  deprive  owner  of  property  without  due  process  of  law. 

Approved  in  Turpin  v.  Lemon,  187  U.  S.  58,  47  L.  Ed^  74,  23  Sup.  Ct. 
23,  holding  bill  to  set  aside  tax  sale,  not  on  statutory  procedure,  but 
sheriff's  return  failing  to  set  forth  compliance,  not  taking  property  with 
due  process ;  King  v.  Portland,  184  U.  S.  70,  46  L.  Ed.  486,  22  Sup.  Ct. 
293,  holding  assessments  being  in  proportion  to  benefits,  and  charter 
giving  opportunity  to  contest  assessments,  property  so  subjected  not 
taken  without  due  process  of  law;  Johnson  v.  Hunter,  127  Fed.  224,, 
upholding  Acts  Ark.  1895,  p.  88,  No.  71,  relative  to  sale  of  lands  of 
nonresidents  for  nonpayment  of  taxes;  Oskamp  v.  Lewis,  103  Fed.  909, 
holding  owner  given  right  to  test  validity  of  assessment  by  suit  enjoin- 
ing collection,  assessment  of  property  without  notice  not  taking  with- 
out due  process;  Anderson  v.  City  dt  Ocala,  67  Fla.  212,  52  L.  R.  A. 
(N.  S.)  287,  64  South.  778,  charter  act  of  city  held  to  provide  valid 
means  for  enforcement  of  special  tax  by  action  at  law;  Georgia  etc. 
R.  R.  Co.  V.  Wright,  124  Ga.  618,  53  S.  E.  261,  upholding  Georgia  scheme 
of  taxation;  Carney  y.  People,  210  111.  440,  71  N.  E.  367,  where,  after 
personalty  belonging  to  C,  was  assessed  to  him  individually,  board  as- 
sessed other  property  to  firm  of  C.  &  Co.,  under  which  name  he  did 
business,  latter  assessment  not  raising  of  assessment  requiring  notice 
under  Rev.  Stats.,  1899,  p.  1444,  c.  120 ;  Reed  v.  City  of  Cedar  Rapids, 
137  Iowa,  113,  111  N.  W.  1016,  due  process  is  not  denied  where  right 
of  appeal  allowed  to  District  Court  from  decision  of  city  council  on 
sewer  assessment;  Appleton  v.  City  of  Newton,  178  Mass.  282,  59  N.  E. 
649,  holding  statute  permitting  city  acquiring  land  for  waterworks,  in- 
strument reciting  allowing  three  years '  owner  to  enforce  claim  is  reason- 
able notice  because  of  publicity;  McMillanet  v.  Board  of  Co.  Commrs., 
93  Minn.  21,  100  N.  W.  385,  upholding  Laws  1901,  p.  413,  c.  258,  as 
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amended  in  1902,  relating  to  ditch  construction ;  Embree  v.  Kansas  City- 
Liberty  Boulevard  Road  Dist.,  257  Mo.  612, 166  S.  W.  287,  special  taxes 
under  statute  providing  for  special  road  districts  do  not  deprive  owner 
of  property  without  due  process  of  law  because  levied  without  notice 
where  they  can  only  be  collected  by  suit;  State  v.  Several  Parcels  of 
Land,  83  Neb.  18,  119  N.  W.  23,  upholding  sale  for  assessments  under 
scavenger  act;  Godfrey  v.  Bennington  Water  Co.,  75  Vt.  356,  55  Atl. 
656,  holding  failure  of  listers  to  file  list  of  real  estate  of  taxpayers 
as  required  by  Vt.  Stats.  427,  list  invalidates  whole  grand  list ;' Chicago 
etc.  R.  Co.  V.  State,  128  Wis.  654,  108  N.  W.  585,  upholding  Laws  1903, 
p.  491,  c.  315,  relating  to  determination  of  average  rate  of  taxation  on 
general  property  in  assessing  railroads;  dissenting  opinion  in  Hendryx 
V.  Perkins,  114  Fed.  824,  52  C.  C.  A.  435,  majority  holding  neither  bill 
vacating  decree  for  fraud,  nor  of  review  maintained  after  nine  years' 
•la]>se,  complainant  having  knowledge  all  time,  no  sufficient  facts  excus- 
ing; Spencer  v.  Merchant,  125  U.  S.  356,  31  L.  Ed^  768,  8  Sup.  Ct.  926, 
Winona  etc.  Land  Co.  v.  Minnesota,  159  U.  S.  537,  40  L.  Ed.  251,  16 
Sup.  Ct.  87,  Fallbrook  Irr.  Dist.  v.  Bradley,  164  U.  S.  155,  41  L.  Ed^  887, 
17  Sup.  Ct.  62,  Ball  v.  Ridge  Copper  Co.,  118  Mich.  12,  76  N.  W.  132, 
and  Kentucky  R.  R.  Tax  Cases,  115  U.  S.  336,  29  L.  Ed.  418,  6  Sup.  Ct. 
63,  all  holding  taxing  statute,  which  allows  notice  and  hearing,  valid; 
Reclamation  Dist.  v.  Goldman,  65  Cal.  637,  4  Pac.  678,  holding  reclama- 
tion assessment,  valid;  Reclamation  Dist.  v.  Sels,  117  Cal.  166,  49  Pac. 
132,  Reclamation  Dist.  v.  McCullah,  124  Cal.  177,  56  Pac.  888,  Redwood 
Co.  V.  Winona  etc.  Land  Co.,  40  Minn.  518,  42  N.  W.  475,  State  v. 
Weyerhauscr,  68  Minn.  361,  71  N.  W.  267,  Saxton  Nat.  Bank  v.  Cars- 
well,  126  Mo.  443,  29  S.  W.  280,  Musser  v.  Adair,  55  Ohio  St.  474,  45 
N.  E.  905,  and  Reclamation  Dist.  v.  Phillips,  108  Cal.  322,  323,  39  Pac. 
632,  633,  all  holding  assessment  without  hearing,  but  allowing  court 
contest  of  validity,  valid ;  Owners  of  Lands  v.  People,  113  111.  314,  hold- 
ing benefit  assessments,  under  drainage  act,  valid ;  State  Tax  Law  Cases, 
54  Mich.  447,  construing  State  tax  law;  St.  Joseph  v.  Geiwitz,  148  Mo. 
215,  49  S.  W.  1001,  holding  street  condemnation  valid,  although  assess- 
ment of  damages  was  made  without  notice;  Board  of  Directors  v.  Col- 
lins, 46  Neb.  423,  64  N.  W.  1089,  holding  irrigation  district  bonds,  issued 
after  hearing  in  court,  valid;  Stockton  v.  Powell,  29  Fla.  39,  10  South. 
692,  arguendo. 

Distinguished  in  Scott  v.  Toledo,  36  Fed.  400,  ILKA.  698,  hold- 
ing street  assessment,  without  notice  or  opportunity  to  contest  validity, 
void. 

Qwner  of  swamp-lands  taxed  under  State  reclamation  law,  cannot  claim 
tliat  said  law  impairs  obligation  of  contract  between  State  and  United  States 
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wltli  regard  to  disposal  of  proceeds  from  sacli  lands  granted  to  State,  as  he 
was  no  party  to  It^  and  appropriation  of  proceeds  rests  in  discretion  and 
good  faith  of  State. 

Approved  in  ScofieW  v.  Schaeffer,  104  Minn.  125,  116  N.  W.  211,  title 
or  right  to  occupy  swamp-lands  acquired  by  State  from  United  States 
cannot  foe  acquired  foy  adverse  possession;  United  States  v.  Louisiana, 
127  U.  S.  190,  32  L.  Ed.  70,  8  Sup.  Ct.  1051,  accounting  betii^een  State 
and  United  States  for  proceeds  of  swamp-lands;  Kings  Co.  v.  Tulare 
Co.,  119  Cal.  512,  51  Pac.  867,  holding  no  one  but  United  States  can 
question  disposal  of  swamp-lands  granted  to  State;  Chandler  v.  Calu- 
met etc.  Min.  Co.,  36  Fed.  667,  and  Watson  Seminary  v.  County  Court, 
149  Mo.  71,  45  L.  E.  A.  680,  50  S.  W.  884,  arguendo. 

Distinguished  in  United  States  v.  Southern  Oregon  Co.,  225  Fed.  565, 
holding  compliance  with  conditions  of  sale  to  settlers  imposed  in  grant 
to  Oregon  was  not  mere  matter  of  good  faith,  but  enforceable  covenant. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordi- 
nance.   Note,  19  Ann.  0»|.  180. 

Jurisdiction  of  foreign  corporations.    Note,  85  Am.  St.  Bep.  927. 

When  and  to  what  extent  courts  will  recognize  different  kinds  of 
money,  both  being  legal  tender.    Note,  87  Am.  Dec.  125. 

Judicial  inquiry  into  wisdom  or  policy  of  statute,  or  motives 
prompting  its  enactment.    Note,  1  Ann.  Gas.  571. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  419. 

Constitutional  questions  raised  by  the  enactment  of  compulsory 
•  Workmen's  Compensation  Acts  based  upon  State  insurance  funds, 

and  compensation  acts  modeled  after  the  British  Compensation 

Act  of  1906.    Note,  10  N.  0.  0.  A.  60. 

Miscellaneous.  Cited  in  City  of  Boston  v.  Turner,  201  Mass.  194, 
87  N.  E.  636,  to  point  that  tax  is  pecuniary  imposition  and  not  a  debt; 
State  V.  Bryan,  50  Fla.  373,  39  South.  955,  arguendo. 

Ill  T7.  S.  716-722,  28  I..  Ed.  574,  4  Sup.  Ot  648,  IiOUIBIANA  T.  POUCB 
JUBY. 

By  the  obligation  of  a  contract  is  meant  the  means  wtdcb,  at  tbe  time 
of  its  creation^  the  law  affords  for  its  enforcement. 

Approved  in  Ex  pArte  Folsom,  131  Fed.  503,  holding  void  South 
Carolina  constitutional  amendment  dissolving  corporate  existence  of 
certain  townships  which  had  issued  railroad  aid  bonds  under  existing 
statute ;  Sherman  v.  Langham,  92  Tex.  19,  39  L.  E.  A.  260.  42  S.  W.  962, 
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holding  judgment  on  tort  not  a  contract  which  is  protected  by  Consti- 
tution ;  Swinburne  v.  Mills,  17  Wash.  617,  61  Am.  St  Rep.  936,  60  Pac. 
491,  holding  statute  regulating  foreclosure  sales,  void  as  to  prior  mort- 
gages, as  impairment  of  obligation;  Leavitt  v.  Lovering,  64  N.  H.  609, 
1  L.  R.  A.  59,  15  Atl.  415,  arguendo. 

Where  a  contract  is  made  on  faith  that  taxes  wUl  be  levied  to  pay  It, 
legislation  repealing  or  modifying  the  taxing  power,  so  as  to  deprive  the 
holder  of  his  remedy,  is  Invalid;  the  rule  is  ahio  applied  to  Judgments  on 
contracts. 

Approved  in  City  of  Ft.  Madison  v.  Ft.  Madison  Water  Co.,  134  Fed. 
216,  67  C.  C.  A.  142,  Iowa  statute  providing  for  assessment  of  property 
at  quarter  of  cash  value  is  void  as  affecting  ability  of  city  to  pay 
hydrant  rentals  under  contract  niade  when  statute  required  assessment 
at  true  cash  value ;  Padgett  v.  Post,  106  Fed.  603,  45  C.  C.  A.  488,  hold- 
ing legislature  authorizing  municipality  to  issue  bonds  and  providing  in 
same  act  for  levy  and  collection  of  taxes,  latter  cannot  be  impaired  by 
subsequent  legislation;  Fisk  v.  Jefferson  Police  Jury,  116  U.  S.  135,  29 
L.  Ed.  588,  6  Sup.  Ct.  330,  applying  rule,  where  officer  at  fixed  com- 
pensation was  deprived  of  remedy;  State  v.  New  Orleans,  37  La.  Ann. 
20,  holding  municipal  contracts  protected  from  impairment,  and  order- 
ing taxation  for  payment  of  judgment. 

In  mandamus  proceeding  against  a  parish  to  compel  levying  of  a  tax  to 
•*  P&y  Judgment,  after  right  to  levy  such  tax  has  been  repealed,  the  court  may 
inquire  whether  Judgment  is  founded  on  a  contract,  to  determine  if  the  re- 
peal impairs  the  obligation  of  a  contract,  but  It  cannot  examine  the  validity 
of  the  contract  or  the  propriety  of  the  Judgment. 

Approved  in  Board  of  Liquidation  v.  United  States,  108  Fed.  692, 
47  C.  C.  A.  587,  holding  board  of  liquidation  charged  with  administer- 
ir.»^  fund  cannot  defend  against  application  for  mandamus  requiring  it 
to  fund  a  fundable  judgment;  State  of  Arkansas  v.  Bowen,  9  Mackey 
(D.  C),  297,  in  action  on  judgment  of  another  State  court  may  go  be- 
hind judgment  to  ascertain  whether  it  is  such  judgment  as  court  may 
take  cognizance  of  and  Enforce;  Board  of  Commrs.  of  Lake  County  v. 
Piatt,  79  Fed.  572,  25  C.  C.  A.  87,  holding  judgment  on  contract  deter- 
mines power  of  municipality  to  make  it;  Board  of  Commrs.  of  Rio 
Grande  County  v.  Burpee,  24  Colo.  59,  48  Pac.  539,  applying  rule  and 
issuing  mandamus;  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  293,  32 
L.  Ed.  244,  8  Sup.  Ct.  1375,  arguendo. 

Distinguished  in  Brown  v.  Fletcher,  182  Fed.  977,  105  C.  C.  A.  425, 
decree  of  accounting  of  another  State  held  unenforceable  when  proved 
as  claim  against  estate  for  lack  of  jurisdiction  over  parties  to  render  it. 


Ill  U.  S.  722-733        NOTES  ON  U.  S.  REPORTS.  632 

Right  to  go  behind  judgment  against  county  or  manicipalil7  on 
mandamus  to  enforce.    Note,  9  L.  E.  A«  (N.  S.)  1004. 

Judgment  creditor  of  a  parlfih  la  entitled  to.  mandamus  commanding  tax 
levy,  according  to  the  assessment-roU  of  the  year  in  which  the  levy  is  made, 
at  any  time  till  Judgment  is  satisfied. 

■  Approved  in  Gay  v.  New  Whatcom,  26  Wash.  396,  67  Pac.  90,  hold- 
ing city  authorized  to  issue  and  levy  annual  tax  to  meet  interest  thereon, 
holder  cannot  mandamus  levying  additional  tax  to  pay  arrearage  in- 
terest; dissenting  opinion  in  Grand  County  v.  People,  16  Colo.  App.  246, 
64  Pac.  686,  majority  holding  county  warrant  reduced  to  judgment  by 
holder  not  entitling  him  to  mandamus  raising  tax  to  pay,  without  show- 
ing statutory  amount  not  reached;  State  v.  Mayor  etc.  of  Jacksonville, 
22  Fla.  27,  State  v.  New  Orleans,  37*  La.  Ann.  17,  and  Mayor  etc.  of 
New  Orleans  v.  United  States,  49  Fed.  42,  1  C.  C.  A.  148,  all  applying 
rule  and  issuing  mandamus  against  city. 

Distinguished  in  United  States  v.  Elizabeth,  24  Fed.  851,  refusing 
mandamus  without  proof  of  facts  justifying  its  issue;  Stryker  v.  Board 
of  Commrs.  of  Grand  County,  77  Fed.  578,  23  C.  C.  A.  286,  refusing 
mandamus  to  compel  levy  of  special  tax,  where  ordinary  taxing  power 
is  exhausted. 

Ill  n.  8.  722-733,  28  L.  Ed.  577,  4  Sup.  Ct.  613,  HITZ  ▼.  NATIONAI* 
METBOPOUTAN  BA17K.      . 

Where  trust  deed  is  executed,  delivered  and  trusteeship  accepted,  the 
deed  is  valid  between  parties,  though  returned  to  beneficiary,  who  was  also 
one  of  grantors. 

Approved  in  Shea  v.  McMahon,  16  App.  D.  C.  73,  conveyance  to  wife 
as  voluntary  settlement,  or  in  consideration  of  relinquishment  of  dower 
in  other  property,  is  good  as  against  husband  and  those  claiming  under 
him. 

Wife  has  same  eauity  as  other  creditors,  land  may  buy  her  husband's 
curtesy  in  her  estate,  and  a  conveyance  of  other  property  is  a  valuable  con- 
sideration for  barring  curtesy  in  the  pieces  involved. 

Approved  in  Ilewett  v.  Burritt,  3  App.  D.  C.  235,  husband  may  secure 
wife  repayment  of  money  due  her  as  her  separate  estate,  and  her  equity 
is  as  good  as  that  of  other  creditors;  Guernsey  v.  Lazear,  51  W.  Va. 
331,  41  S.  E.  406,  holding  judgment  against  husband  no  lien,  during 
wedlock,  on  curtesy  initiate,  and  subsequent  conveyance  by  husband 
and  wife  not  fraudulent  as  to  demands;  Stanley  v.  Schwalby,  162  U.  S. 
276,  40  L.  Ed.  967,  16  Sup.  Ct.  763,  holding  conveyance  of  land  in  con- 
sideration of  establishment  of  military  headquarters  thcieon,  is  valuable 
consideration. 
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Though  deed  recited  conBideTation  of  one  dollar  from  tmstee,  fhe  valu- 
able consideration  passing  from  cestui  line  trust  to  grantor  may  he  shown. 

Approved  in  Peters  v.  McLaren,  218  Fed.  421,  134  C.  C.  A.  198,  credi- 
tors may  show  real  consideration  of  deed  by  partner  in  insolvent  part- 
nership to  wife  was  other  than  ei^ressed;  Crowe  v.  Baumann,  196  Fed. 
968,  assignors  of  lease  may  show  true  consideration  for  assignment  of 
lease  in  action  to  recover  rentals  from  assignees  in  possession;  Droop 
V.  Ridenour,  11  App.  D.  C.  238,  242,  consideration  of  deed,  attacked  as 
made  in  fraud  of  creditors,  may  be  shown  to  be  greater  than  recited; 
Springman  v.  Hawkins,  52  Tex.  Civ.  253,  113  S.  W.  968,  and  Smith  v. 
Maxey,  186  Mich.  165,  152  N.  W.  1016,  both  holding  further  considera- 
tion for  deed  could  be  proved  by  parol;  Johnson  v.  Elmen,  24  Tex.  Civ. 
45,  59  S.  W.  606,  holding  suit  canceling  deed  for  failure  of  considera- 
tion, though  contradicting  covenant  against  encumbrance,  parol  evidence 
admissible  showing  assumption  of  vendor's  lien  as  part  consideration; 
Hanrick  v.  Patrick,  119  U.  S.  172,  80  L.  Ed.  406,  7  Sup.  Ct.  155,  hold- 
ing deed  to  married  woman  in  Texas  for  nominal  consideration,  pre- 
sumed to  vest  title  in  her  separately;  Taylor  v.  Merrill,  64  Tex.  496, 
admitting  parol  proof  of  actual  consideration  for  contract. 

Parol  evidence  as  to  consideration  of  deed.    Note,  20  L.  E.  A«  111. 

TTnder  act  of  1878,  of  District  of  Colombia^  deed  recorded  after  Judg- 
ment, but  before  execution,  is  invalid  against  creditor  without  notice. 

Approved  in  American  Savings  Bank  v.  Esminger,  35  App.  D.  C.  56, 
lien  of  judgment  held  superior  to  equitable  lien  of  purchaser  under 
unrecorded  deed;  Manogue  v.  Bryant,  15  App.  D.  C.  261,  judgment 
creditor  held  to  have  notice,  prior  to  recovery  of  judgment,  of  equi- 
table right  of  mortgagee  to  have  misdescription  in  mortgage  corrected. 

Section  727,  Bev.  Statft.,  District  of  Ctolumbia,  abolishing  cortesy,  does 
not  apply  to  right  then  vested. 

Approved  in  Zeust  v.  Staffan,  16  App.  D.  C.  148,  seisinin  fee  by  wife 
and  birth  of  issue  during  marriage  are  sufficient  to  vest  in  husband 
estate  by  curtesy;  Davis  v.  Coblens,  12  App.  D.  C.  59,  action  of  eject- 
ment to  recover  from  adverse  holder  land  of  married  woman  whose  title 
vested  prior  to  statute  is  barred  ten  years  after  removal  of  disability 
of  coverture,  where  adverse  possession  has  continued  ten  years  prior  to 
its  removal;  Uhler  v.  Adams,  1  App.  D.  C.  399,  tenancy  by  curtesy 
consummate  is  not  abolished  by  section  727. 

Distinguished  in  Chadsey  v.  Fuller,.6  Mackey  (D.  C),  129,  Maryland 
act  of  1798  devolving  personal  estate  of  wife  on  husband  without  ad- 
ministration is  not  affected  by  married  woman 'a  aet. 
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Constitutionality  of  statutes  affecting  rights  based  on  pre-existing 
marriage.    Note,  84  Ain.  St.  Rep.  446. 

Legislative  power  to  change  or  destroy  estates  by  dower,  curtesy, 
etc.    Note,  19  L.  R.  A.  258. 

Statute  exempting  wife's  property  from  husband's  debts,  exempts  his 
estate  by  curtesy  as  to  subsequent  creditors. 

Approved  in  In  re  Marquette,  103  Fed.  778,  holding  bankrupt  occupy- 
ing homestead  right,  conveyed  to  deceased  wife  prior  to  1896,  dated 
from  such  conveyance  and  not  from  taking  effect  of  devise  by  wife's 
will;  Chilton  v.  Hannah,  107  Va.  665,  60  S.  E.  89,  section  2286a,  Code 
1904,  exempts  from  liability  for  husband's  debts,  property  thereafter 
acquired,  and  property  which  wife  owned  and  to  which  husband's  mari- 
tal rights  attached;  Mattoon  v.  McGrew,  112  U.  S.  713,  28  L.  Ed.  824, 
5  Sup.  Ct.  369,  following  rule  and  enjoining  execution  sale  of  husband's 
marital  rights  in  wife's  property;  Hitz  v.  Jenks,  123  U.  S.  300,  307, 
31  L.  Ed.  157,  160,  8  Sup.  Ct.  145,  148,  holding  land  can  be  conveyed 
by  voluntary  deed  of  husband  and  wife,  to  secure  his  debt;  Neelly  v. 
Lancaster,  47  Ark.  177,  58  Am.  Rep.  754,  1  S.  W.  67,  holding  husband 
has  no  estate  by  curtesy  during  lifetime  of  wife,  under  Arkansas  law; 
Erwin  v.  Puryear,  50  Ark.  358,  7  S.  W.  449,  holding  husband's  vested 
interest  in  wife's  property  not  affected  by  subsequent  law  excluding 
curtesy. 

Tenancy  by  the  curtesy  and  its  existence  in  the  United  States. 
Note,  112  Am.  St.  Rep.  595. 

Estate  by  curtesy  initiate  as  subject  to  payment  of  debts  of  hus- 
band.   Note,  Aim.  Gas.  19140,  1188. 

Expectant  and  contingent  interests  in  realty  as  subject  of  attach- 
ment or  execution.    Note,  30  L.  R.  A.  (N.  S.)  118. 

Bights  of  husband  as  tenant  by  the  curtesy  initiate.    Note,  L.  R.  A. 
1915D,  997,  1000,  1004. 

Ill  T7.  8.  734-738,  28  !■.  Ed.  581,  4  Sup.  Ot.  563,  BADGER  ▼.  OimEBEZ. 

Where  ship  Incurs  penalty  for  failure  to  report  to  collector,  it  does  not 
Justify  detention  of  ship's  papers. 

Approved  in  Peterson  v.  The  Nellie  &  Annie,  37  Fed.  218,  holding 
seaman  entitled  to  lien  for  services,  although  enrolled  a&  master. 

Ill  T7.  S.  738-745,  28  L.  Ed.  582,  4  Sup.  Ct.  079,  FAOTOBS  ETC.  IN&  OO. 
▼.  IdUBPHY. 

ControYersy  over  effect  to  be  given  to  sale  of  mortgaged  property  by 
Federal  bankruptcy  court  Is  reviewable  by  Supreme  Oourt  on  error  to  State 
court. 
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Approved  in  Avery  v.  Popper,  179  U.  S.  313,  45  L.  Ed.  206,  21  Sup. 
Ct.  97,  holding  purchaser  at  marshal's  sale  ordered  by  Federal  court 
cannot  bring  writ  of  error  in  Federal  court  questioning  prior  chattel 
mortgage  under  State  law;  Beekman  Lumber  Co.  v.  Acme  Harvester 
Co.,  215  Mo.  232,  114  S.  W.  1090,  United  States  Supreme  Court  has 
jurisdiction  to  review  where  State  court  holds  that  injunction  of  United 
States  District  Court  in  bankruptcy  and  plea  of  bankruptcy  do  not  bar 
action  in  State  court;  New  Orleans  etc.  R.  R.  Co.  v.  Delamore,  114  U.  S. 
506,  29  L.  Ed.  246,  5  Sup.  Ct.  1011,  applying  rule ;  Traer  v.  Clews,  115 
U.  S.  534,  29  L.  Ed.  469,  6  Sup.  Ct.  156,  holding  Federal  Supreme  Court 
can  review  controversy  over  sale  by  trustee  in  bankruptcy;  Merritt  v. 
American  Steel'  etc.  Co.,  75  Fed.  816,  21  C.  C.  A.  525,  holding  Circuit 
Court  of  Appeals  has  jurisdiction  of  case  involving  question  whether 
due  force  has  been  given  by  one  State  to  decision  of  another;  Lord  v. 
Cannon,  75  Ga.  306,  holding  Federal  court  has  jurisdiction  of  ejectment 
for  land  set  aside  to  bankrupt  under  dischaige;  Winona  etc.  R.  R.  Co. 
V.  Plainview,  143  U.  S.  391,  36  L.  Ed.  199,  12  Sup.  Ct.  537,  arguendo. 

Distinguished  in  McKenna  v.  Simpson,  129  U.  S.  512,  32  L,  Ed.  774, 
9  Sup.  Ct.  367)  holding  State  decision,  in  suit  by  bankruptcy  assignee 
to  set  aside  fraudulent  conveyance,  not  reviewable  in  Federal  Supreme 
Court. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  523,  535. 

Wliere  encumbrancer  becomes  owner  of  legal  title,  merger  does  not  take 
place  if  that  is  not  his  intention,  or  where  it  is  against  his  manifest  interest. 

Approved  in  Tullock  v.  Mulvane,  184  U.  S.  506,  46  L.  Ed.  668,  22 
Sup.  Ct.  376,  holding  Federal  court  rendering  decree,  portion  of  case 
stipulated  dismissed,  liability  on  injunction  bond  reviewable  by  Supreme 
Court  on  writ  of  error  to  State  court;  Wiedemann  v.  Crawford,  158 
Ky.  662,  166  S.  W.  187,  sale  of  property  in  creditors'  suit  to  another 
and  by  them  to  creditor  held,  under  facts,  not  to  merge  creditor's  in- 
terest in  unpaid  purchase  money  as  general  creditor ;  Dubbels  v.  Thomp- 
son, 49  Mont.  554,  143  Pac.  987,  warranty  deed  from  mortgagor  to  mort- 
gagee did  not  extinguish  mortgage  where  given  to  secure  extension  of 
time  and  to  avoid  foreclosure  expenses;  McCreary  v.  Coggeshall,  74 
8.  C.  50,  53  S.  £.  980,  where  testator  devised  property  to  A  and  on  his 
death  with  issue  to  such  issue  and  if  without  issue  to  B,  on  B  acquir- 
ing life  estate,  contingent  remainder  merged  in  B's  fee;  Glenn  v.  Rudd, 
68  B.C.  105,  102  Am.  St.  Rep.  659,  46  S.  E.  556,  parol  agreement  or 
conveyance  to  mortgagee  that  conveyance  shall  not  constitute  merger 
and  satisfaction  of  mortgage;  United  States  v.  Stowell,  133  U.  S.  19, 
S3  L.  Ed.  560,  10  Sup.  Ct.  248,  holding  quitclaim  deed  by  mortgagor 
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to  mortgagee  passes  only  equity  of  redemption,  where  rights  of  third 
party  intervene;  Jackson  v.  Relf,  26  Fla.  468,  8  South.  185,  holding 
no  merger  by  purchase  by  mortgagee  at  tax  sale;  Keith  v.  Wheeler,  159 
Mass.  163,  34  N.  E.  174,  holding  release  to  mortgagee  of  equity  in  prem- 
ises sold  for  taxes,  does  not  work  merger;  Agnew  v.  Charlotte  etc.  R. 
Co.,  24  S.  C.  23,  58  Am.  Bep.  240,  holding  conveyance  to  mortgagee  does 
not  work  merger  when  so  stipulated;  Irvine  v.  Shrum,  97  Tenn.  262,  36 
S.  W.  1089,  arguendo. 

Where  bankmpt's  property,  subject  to  mortgages,  was  ordered  sold  free 
from  all  encumbrances,  and  bought  by  one  of  the  mortgagees,  another  mort- 
gage creditor,  not  made  party  to  the  sale,  still  had  right  to  foreclose;  upon 
his  foreclosure,  however,  the  lien  of  the  purchasing  creditor  was  held  to  re- 
vive for  his  protection,  and  all  lien  creditors  were  decreed  to  share  pro  rata 
after  paying  necessary  expenses  of  maintenance. 

Approved  in  Pons  v.  Yazoo  etc.  R.  Co.,  131  La.  337,  59  South.  729, 
where  mortgage  foreclosed  and  property  sold,  holder  of  later  mortgage 
not  party  to  first  foreclosure  may  foreclose,  but  first  mortgage  revives; 
In  re  Pittlekow,  92  Ted.  903,  904,  holding  bankruptcy  court  can  order 
sale  of  mortgaged  property  free  of  encumbrances,  reserving  rights  of 
mortgagees  in  proceeds;  Francisco  v.  Shelton,  85  Va.  788,  8  S.  E.  794, 
holding  bankruptcy  proceedings,  to  which  lien  creditor  is  not  made 
party,  do  not  divest  State  court  of  jurisdiction  of  suit  pending  for 
enforcement  of  lien. 

Effect  upon  mortgage  of  conveyance  from  mortgagor  to  mortgagee 
where  there  are  intermediate  encumbrances.  Note,  89  L.  R.  A« 
(N.  S.)  885,  837. 

Merger  of  mortgage  in  fee.    Note,  18  E.  R.  G.  563. 

Ill  T7.  S.  746-766,  28  Lu  Ed.  585,  4  Sup.  Ct.  652,  BXTTOHEBS'  UNION 
SIiATJOHTEBr-HOnSE  ETO.  00.  ▼.  OBESOENT  OIT7  LIVE8TO0K 
ETC.  CO. 

Powers  of  requiring  inspection  of  animals  to  be  killed  for  meat,  and 
regulation  of  slaughter-houses,  are  within  police  power  of  States. 

Approved  in  In  re  Arkansas  Rate  Cases,  187  Fed.  300,  State's  right 
to  regrulate  public  service  corporations  and  rates  rests  on  police  power; 
Odd  Fellows'  Cemetery  Assn.  v.  San  Francisco,  140  Cal.  235,  73  Pac. 
990,  holding  San  Francisco  ordinance  prohibiting  interring  dead  bodies 
of  persons  in  any  cemetery  within  city,  exclusive  of  Federal  portions, 
is  constitutional  police  regulation;  Dobbins  v.  City  of  Los  Angeles,  139 
Cal.  186,  72  Pac.  972,  holding  city  enforcing  police  regulations  not  es- 
topped passing  ordinance  prohibiting  gasworks,  though  same  was  being 
erected  prior  to  passage  of  ordinance;  Cincinnati  f»tc.  Ry.  Co.  v.  City 
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of  Connersvill^,  170  Ind.  322,  83  N.  E.  506,  State  under  police  power 
may  require  railroads  to  construct  and  maintain  safe  crossings;  Squire 
V.  Tellier^  185  Mass.  21,  102  Am.  ^t.  Bep.  322,  69  N.  £.  313,  upholding 
act  of  1903,  regulating  sales  of  stocks  of  merchandise  in  bulk;  Fuchs 
V.  Common  Council  of  Grass  Lake,  166  Mich.  572  (132  N.  W.  97),  sup- 
pression of  saloons  is  within  police  power;  State  v.  Hammond  Packing 
Co.,  105  Minn.  370,  117  N.  W.  607,  upholding  statute  prohibiting  mak- 
ing and  sale  of  oleomargarine  colored  to  imitate  butter;  St.  Louis  Gun- 
ning Advertisement  Co.  v.  City  of  St.  Louis,  235  Mo.  161,  137  S.  W. 
947,  city  may  regulate  bill  boards ;  Feld  v.  Board  of  Health,  86  N.  J.  L. 
96,  90  Atl.  672,  upholding  ordinance  requiring  inspection  of  meat; 
Knoxville  v.  Knoxville  Water  Co.,  107  Tenn.  675,  64  S.  W.  1082,  hold- 
ing police  power  of  city  extends  to  regulating  water  rates,  though  city 
is  consumer,  if  reasonableness  of  rates  is  subject  to  judicial  review; 
State  V.  Mountain  Timber  Co.,  75  Wash.  585, 135  Pac.  647,  4  N.  C.  C.  A. 
814,  industrial  insurance  law  is  valid  exercise  of  police  power;  dissent- 
ing opinion  in  The  Ten-Hour  Law  for  St.  Ry.  Corporations,  24  R.  I. 
619,  54  Atl.  608,  majority  holding  contract  of  street  railway  com- 
pany with  its  employees  to  labor  more  than  ten  hour  day,  illegal, 
though  they  make  no  objection;  Louisville  etc.  R.  R.  Co.  v.  Kentucky, 
161  U.  S.  699,  40  L.  Ed.  859,  16  Sup.  Ct.  723,  holding  State  law,  pro- 
hibiting consolidation  of  parallel  railroads,  valid  exercise  of  police 
power;  Electric  Imp.  Co.  v.  San  Francisco,  45  Fed.  594,  13  L.  B.  A. 
133,  holding  ordinance  prohibiting  stretching  of  electric  wires  over 
buildings,  valid  under  police  power;  Reeves  v.  Corning,  51  Fed.  788, 
holding  State  statute,  regulating  sale  of  patents,  valid  exercise  of 
police  power;  Leep  v.  St.  Louis  etc.  Ry.  Co.,  58  Ark.  418,  41  Am.  St. 
Bep.  115,  23  L.  R.  A.  269,  25  S.  W.  78,  holding  statute,  prohibiting  rail- 
roads from  withholding  employee's  wages,  valid;  Jacksonville  v.  Led- 
with,  26  Fla.  205,  210,  23  Am.  St.  Bep.  574,  578,  9  L.  B.  A.  78,  79,  7 
South.  892,  893,  holding  ordinance  regulating  markets,  valid;  Cleveland 
V.  City  Council  of  Augusta,  102  Ga.  243,  43  L.  B.  A.  642,  29  S.  E.  588, 
holding  railway  constructing  tracks  across  street,  must  change  grade 
when  ordered  by  city;  Villavaso  v.  Barthet,  39  La.  Ann.  254,  1  South. 
603,  holding  city  can  change  districts  designated  for  slaughter-houses; 
Darcantel  v.  People's  Slaughter-House  etc.  Co.,  44  La.  Ann.  642,  11 
South.  242,  holding  ordinances  regelating  slaughter-houses,  valid;  State 
v.  Canal  etc.  R.  R.  Co.,  50  La.  Ann.  1207,  56  L.  B.  A.  287,  24  South. 
272,  holding  ordinance  requiring  street  railroads  to  water  tracks,  valid; 
Boston  etc.  R.  R.  Co.  v.  County  Commrs.,  79  Me.  393,  10  Atl.  114,  hold- 
ing statute  requiring  railroad  to  maintain  highway  between  tracks, 
valid;  Coombs  v.  MacDouald,  43  Neb.  634,  62  N.  W.  42,  holding  ordi- 
nance regulating  removal  of  garbage,  valid;  State  v.  Moore,  104  N.  C. 
720,  17  Ain.  St.  B^.  701,  10  S.  E.  145,  holding  statute  regulating  sale 


Ill  U.  S.  74a-766        NOTES  ON  U.  S.  REPORTS.  638 

of  seed-cotton,  valid;  Harbison  v.  Knoxville  Iron  Co.,  103  Tenn.  441, 
53  S.  W.  960,  holding  statute  requiring  corporations  to  redeem  in  cash 
all  coupons  used  to  pay  employees,  valid ;  Boston  etc.  R.  R.  Co.  v.  Cam- 
bridge, 159  Mass.  286,  34  N.  E.  383,  arguendo. 

Distinguished  in  Georgia  Packing  Co.  v.  Mayor,  etc.  of  Macon,  60 
Ted.  777,  22  L.  R.  A.  777,  holding  ordinance  discriminating  against 
dealers  in  meat  not  raised  by  themselves,  void;  In  re  Morgan,  26  Colo. 
436,  58  Pac.  1079,  holding  statute  restricting  working  hours  for  miners, 
void ;  Chicago  v.  Union  Stock-Yards  etc.  Co.,  164  111.  234,  85  L.  R.  A. 
285,  45  N.  E.  433,  enjoining  city  from  tearing  up  railroad  tracks,  as  not 
within  police  power;  Long  v.  State,  74  Md.  572,  28  Am.  St  Rep.  272, 
12  L.  R.  A.  427,  22  Atl.  6,  holding  statute  prohibiting  giving  away  of 
anything  to  purchaser  of  goods,  void. 

Power  of  State  to  regulate  or  prohibit  sale  or  manufacture  of 
articles.    Note,  1  Am.  St.  Rep.  644. 

Statutory  regulation  of  slaughter-houses.    Note,  18  Ann.  Gas.  470. 

Market  regulations  restricting  sales.    Note,  24  L.  R.  A.  586. 

Municipality's  power  to  define,  prevent,  and  abate  nuisance.    Note, 
36  L.  R.  A.  610. 

Municipal   power  over  nuisances   relating  to  trade  or  business. 
Note,  38  L.  R.  A.  647. 

Validity  of  police  regulation  as  to  branding  or  labeling  articles  of 
commerce.    Note,  1  L.  R.  A.  (N.  S.)  185. 

Legislature  cannot,  by  contract,  limit  its  right  to  regulate  public  healtb 
and  public  morals,  to  the  prejudice  of  the  general  welfare;  hence,  ezclnsve 
grant  of  slaughtering  privileges  near  cit^  of  New  Orleans,  fox  twenty-five 
years,  was  held  not  irrepealable. 

Approved  in  Manigault  v.  Springs,  199  U.  S.  481)  60  L.  Ed.  279,  26 
Sup.  Ct.  127,  upholding  construction  of  dam  across  navigable  stream 
to  drain  lowlands;  New  Orleans  Gaslight  Co.  v.  Drainage  Commission, 
197  U.  S.  460,  49  L.  Ed.  885,  25  Sup.  Ct.  471,  upholding  right  to  impose 
on  gas  company  cost  of  change  in  location  of  pipes  in  streets,  because 
of  construction  of  city  drainage  system;  Fort  Smith  v.  Hunt,  72  Ark, 
565,  102  Am.  St.  Rep.  51,  66  L.  R.  A.  238,  82  S.  W.  166,  contract  be< 
tween  city  and  electric  company  prescribing  terms  on  which  latter  may 
erect  poles  in  streets  does  not  deprive  city  of  power  to  exact  pole 
license ;  In  re  Gilstrap,  171  Cal.  113,  152  Pac.  44,  upholding  statute  re- 
quiring license  tax  of  itinerant  drug  venders;  Laurel  Hill  Cemetery  v. 
San  Francisco,  152  Cal.  475, 14  Ann.  Oas.  1080,  27  L.  R.  A.  (N.  S.)  260, 
93  Pac.  74,  upholding  ordinance  prohibiting  interment  of  dead  in  city 
in  existing  cemeteries ;  Gibbs  v.  Tally,  133  Cal.  377,  65  Pac.  972,  holding 
Cal.  Code  Civ.  Proc,  §  1203,  making  owner  liable  for  damages,  mechan- 
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ic's  lien  bond  not  filed,  is  tinconstitutional,  depriving  owner  of  his  prop- 
erty; Cuny  V.  District  of  Columbia,  14  App.  D.  C.  441,  holding  void 
Commissioner's  regulation  setting  apart  portion  of  street  near  station 
for  exclusive  use  of  hack  service  of  railroad;  Grand  Trunk  etc.  Ry.  Co. 
V.  City  of  South  Bend,  174  Ind.  223,  91  N.  E.  809,  statute  giving  right  to 
lay  railroad  tracks  on  city  street  may  be  repealed;  Street  v.  Varney 
Electrical  Supply  Co.,  160  Ind.  346,  66  N.  E.  898,  holding  statute  fixing 
arbitrary  price  for  unskilled  labor  on  public  works  is  unconstitutional, 
permitting  confiscation,  as  exercised  over  municipal  corporations;  State 
V.  Duluth  Board  of  Trade,  107  Minn.  529,  645,  23  L.  R.  A.  (N.  S.)  1260, 
121  N.  W.  404,  411,  Duluth  board  of  trade  held,  under  charter  and 
rules,  not  to  be  conspiracy  in  restraint  of  trade;  Union  Cemetery  Assn. 
V.  J[ansas  City,  252  Mo.  604,  161  S.  W.  272,  city's  right  to  limit  use  of 
cemetery  is  not  affected  by  fact  that  cemetery  association  was  incorpo- 
rated by  special  statute;  Tranbarger  v.  Chicago  etc.  R.  Co.,  250  Mo.  56, 
156  S..W.  696,  grant  of  charter  to  railroad  permitting  it  to  construct 
solid  roadbed  does  not  deprive  State  of  power  to  require  drains  and 
conduits  to  protect  health ;  Ex  parte  Ah  Pah,  34  Nev.  290,  119  Pac.  773, 
statute  prohibiting  houses  of  ill-fame  near  schools  is  not  void  because 
affecting  property  so  used  under  ordinance  of  city;  Van  Cleve  v.  Pas- 
saic Valley  etc.  Commrs.,  71  N.  J.  L.  224,  68  Atl.  687,  acts  under  which 
city  of  Paterson  authorized  to  empty  sewage  into  Passaic  River  were 
mere  license  revocable  whenever  public  health  require;  City  of  Port- 
land V.  Cook,  48  Or.  555,  9  L.  R.  A.  (N,  S.)  783,  87  Pac.  774,  city  may 
require  removal  of  slaughter-house  to  another  locality,  though  estab- 
lished under  city  ordinance;  White  v.  Holman,  44  Or.  186,  74  Pac.  935, 
Laws  1903,  p.  238,  creating  commission  for  licensing  sailors'  boarding- 
houses  and  giving  board  right  to  reject  applications,  does  not  authorize 
grant  of  license  to  one  man  only;  Scranton  Gas  etc.  Co.  v.  Scranton 
City,  214  Pa.  St.  590,  64  Atl.  85,  gas  company  compelled  to  move  pipes 
from  street  because  of  change  of  grade  cannot  recover  damages  from 
city ;  Norfolk  etc.  R.  R.  Co.  v.  Commonwealth,  103  Va.  293,  49  S.  E.  40, 
under  Const.,  §  156b,  corporation  commission  may  regulate  charges  of 
switching  company  for  placing  cars  on  scales;  Petersburg  v.  Peters- 
burg Aqueduct  Co.,  102  Va.  659,  47  S.  E.  849,  under  Code  1887,  §  1093, 
city  may  prohibit  water  company  from  di^ng  up  streets  in  extending 
beyond  limits  of  town,  as  it  existed  when  company  chartered;  Chicacro 
etc.  Ry.  Co.  v.  Douglas  County,  134  Wis.  207,  14  L.  R.  A.  (N.  S.)  1074, 
114  N.  W.  616,  State  is  not  estopped  to  tax  lands  granted  to  it  by  Con- 
gress and  by  State  to  railroad  in  aid  of  construction,  because  State 
claims  part  of  lands  under  prior  Federal  swamp-land  grant;  dissent- 
ing opinion  in  Ex  parte  Corliss,  16  N.  D.  510,  114  N.  W.  980,  maiority 
holding  void  statute  creating  office  of  deputy  enforcement  commis- 
sioner; Mugler  V.  Kansas,  123  U.  S.  664,  31  L.  Ed«  211,  8  Sup.  Ct.  299, 
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holding  statute  prohibiting  mannfacture  and  sale  of  intoxicating 
liquors,  valid;  Powell  v.  Pennsylvania,  127  U.  S.  683,  32  L.  Ed.  256,  8 
Sup.  Ct.  995,  holding  State  law  prohibiting  manufacture  and  sale  of 
oleomargarine,  valid;  Connecticut  Mutual  Life  Ins.  Co.  v.  Spratley,  172 
U.  S.  622,  43  L.  Ed.  569,  19  Sup.  Ct.  316,  holding  statute  r^ulating 
foreign  insurance  companies,  repealable;  National  Water  Works  Co.  v. 
Kansas,  28  Fed.  923,  holding  water  company  laying  pipes,  under  con- 
tract with  city,  does  so  subject  to  right  of  city  to  construct  sewers  in 
same  streets;  Dunlap  v.  State,  76  Ala.  466,  holding  law  exempting  fire- 
men from  jury  duty,  repealable;  In  re  Lowe,  54  Kan.  761,  27  L.  R.  A« 
547,  39  Pac.  712,  holding  ordinance  authorizing  monopoly  of  scavenger 
business,  void;  Villavaso  v.  Barthet,  39  La.  Ann.  253,  1  South.  602, 
liolding  city  can  change  districts  designated  for  slaughter-houses;  St. 
Louis  Gas  Light  Co.  v.  -St.  Louis  Gas  etc.  Co.,  16  Mo.  App.  70,  holding 
charter  granting  exclusive  gas  privilege,  void  under  State  Constitu- 
tion; Sedalia  Gas  Light  Co.  v.  Mercer,  48  Mo.  App.  652,  holding  city 
not  liable  for  interfering  with  gaspipes  while  constructing  sewer;  Mill- 
bum  v.  South  Orange,  55  N.  J.  L.  262,  26  Atl.  77,  holding  statute 
authorizing  taking  of  land  for  sewage  purposes,  valid;  Newark  v.  Wat- 
son, 56  N.  J.  L.  673,  24  L.  R.  A.  849,  29  Atl.  489,  holding  legislature 
can  prohibit  use  of  lands  for  burial  purposes ;  Justice  v.  The  Common- 
wealth, Si  Va.  212,  holding  repeal  of  privilege  to  conduct  lottery,  valid; 
Davenport  v.  Richmond  City,  81  Va.  642,  59  Am.  R^.  697,  holding  re- 
moval of  powder  magazines  by  city,  valid,  although  sites  were  pre- 
viously sold  by  city  for  that  purpose;  dissenting  opinion  in  Bowman  v. 
Chicago  etc.  Ry.  Co.,  125  U.  S.  517,  81  L.  Ed.  718,  8  Sup.  Ct.  711,  major- 
ity holding  State  law  regulating  importation  of  intoxicants,  void ;  Leisy 
V.  Hardin,  135  U.  S.  128,  34  L.  Ed.  139,  10  Sup.  Ct.  691,  majority  hold- 
ing State  law  prohibiting  sale  of  intoxicants,  void  as  to  sales  in  origi- 
nal imported  packages;  Hooper  v.  California,  155  U.  S.  662,  39  L.  Ed. 
803,  15  Sup.  Ct.  213,  Crescent  City  Live-Stock  etc.  Co.  v.  Butchers' 
Union  Slaughter-House  Co.,  120  U.  S.  144,  30  L.  Ed.  616,  7  Sup.  Ct. 
473,  State  v.  Haworth,  122  Ind.  498,  502,  7  L.  R.  A.  252,  263,  23  N.  E. 
958,  959,  Butchers'  Union  Slaughter-House  Co.  v.  Crescent  City  Live- 
stock etc.  Co.,  41  La.  Ann.  357,  361,  6  South.  509,  511,  Dow  v.  Northern 
Railroad  Co.,  67  N.  H.  47,  55,  36  Atl.  534,  538,  Wisconsin  Tel.  Co.  v. 
Oshkosh,  62  Wis.  39,  21  N.  W.  831,  and  Board  of  Education  v.  Phillips, 
67  Kan.  553,  73  Pac.  98,  arguendo. 

Distinguished  in  O'Reilly  De  Camara  v.  Brooke,  135  Fed.  389,  holding 
Cuban  military  governor  liable  for  abolishing  exclusive  franchise  to 
slaughter  cattle  in  Havana  granted  by  Spanish  government;  Drejrfua 
V.  Boone,  88  Ark.  359,  114  S.  W.  720,  city  may  grant  exclusive  right  to 
remove  deposits  from  unsewered  privies;  O'Neal  v.  Harrison,  96  Kan. 
342,  L.  R.  A.  1915P,  1069,  150  Pac.  552,  city  may  grant  exclusive  privi- 
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lege  to  remove  garbage;  New  Orleans  Gas  Light  Co.  v.  Louisiana  Light 
etc.  Co.,  115  U.  S.  667,  669,  29  L.  EcL  523,  6  Sup.  Ct.  261,  262,  holding 
legislative  grant  of  ezclnsive- right  to  supply  gas,  a  contract  protected 
by  Federal  Constitution ;  Walla  Walla  v.  Walla  Walla  Water  Co.,  172 
U.  S.  16,  43  L.  Ed.  341,  19  Sup.  Ct.  83,  holding  exclusive  grant  to  water 
company  for  specified  term,  valid  and  binding. 

Constitutionality  of  statutes  granting  exclusive  right  or  privil^es. 
Note,  1  Ann.  Gas.  848,  849. 

The  Fourteenth  Amendment  considered  with  relation  to  special 
privileges,  burdens  and  restrictions.    Note,  25  Am.  St.  Rep.  876. 

Bight  to  follow  any  of  common  occupations  of  life  is  an  inalienable  rUtht 
of  a  citizen  of  the  United  States,  protected  against  tegiBlatlye  impairment 
under  Fourteenth  Amendment. 

Approved  in  Truax  v.  Raich,  239  U.  S.  41,  60  L.  Ed.  135,  36  Sup.  Ct. 
10,  State  cannot  limit  employer's  right  to  employ  aliens  to  fixed  per- 
centage of  employees;  Twining  v.  New  Jersey,  211  U.  S.  96,  53  L.  Ed. 
105,  29  Sup.  Ct.  14,  exemption  from  compulsory  self  incrimination  is 
not  element  of  due  process  of  law  under  Fourteenth  Amendment;  Wise* 
man  v.  Tanner,  221  Fed.  715,  upholding  statute  prohibiting  taking  of 
.  fees  from  any  person  for  procuring  employment;  First  State  Bank  v. 
Shallenberger,  172  Fed.  1001,  holding  void  State  statute  prohibiting 
private  banking;  Humes  v.  City  of  Little  Rock,  138  Fed.  932,  holding 
void  ordinance  imposing  tax  of  fifty  dollars  weekly  on  business  of  sell- 
ing trying  stamps;  Whitwell  v.  Continental  Tobacco  Co.,  125  Fed.  458, 
64  L.  R.  A.  689,  60  C.  C.  A.  290,  holding  combinations  which  promote, 
only  incidentally  restricting,  competition  among  States,  main  object 
being  to  increase  business,  are  not  in  restriction  of  interstate  com- 
merce; United  States  v.  Morris,  125  Fed.  326,  holding  conspiracy  of  two 
or  more  persons,  preventing  n^^oes  leasing  and  cultivating  land  be- 
cause they  are  negroes,  violates  Federal  Constitution;  Toney  v.  State, 
141  Ala.  123,  109  Am.  St.  Rep.  23,  67  L.  R.  A.  286,  37  South.  334,  hold- 
ing void  act  of  1901,  making  it  penal  to  break  contract  to  labor  or  lease 
land ;  Denver  Jobbers'  Assn.  v.  People,  21  Colo.  App.  383,  122  Pac.  421, 
Statute  of  1908  x)ermitting  combinations  of  employees  for  certain  pur- 
poses does  not  permit  combination  in  restraint  of  trade;  In  re  Dnrant, 
80  Conn.  147,  10  Ann.  Gas.  539,  67  Atl.  500,  attorney  at  law  is  officer 
of  court  exercising  franchise,  which  may  be  forfeited  for  professional 
misconduct;  In  re  O'Brien's  Petition,  79  Conn.  55,  63  Atl.  780,  refusal 
to  admit  applicant  to  bar  does  not  deprive  him  of  liberty  or  property  or 
right  to  follow  occupation;  State  v.  Feingold,  77  Conn.  331,  59  Atl.  213, 
upholding  Pub.  Acts  1897,  p.  855,  c.  152,  prohibiting  sales  by  itinerant 
venders  without  license,  and  defining  itinerant  venders;  American 
XTT— 41 
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Federation  of  Labor  v.  Buck's  Stove  etc.  Co.,  33  App.  D.  C.  101,  82 
L.  R.  A,  (N.  S.)  748,  combination  of  labor  unions  for  purpose  of  inter- 
fering with  lawful  business  of  manufacturer  held  unlawful;  Lappin  v. 
District  of  Columbia,  22  App,  D.  C.  77,  Act  of  July  1,  1902,  imposing 
license  taxes  on  brokers  held  discriminatory  and  void  as  imposing  un- 
reasonable burden. on  right  of  citizen  to  pursue  calling;  United  States 
V.  Ross,  5  App.  D.  C.  248,  requirement  that  applicant  for  plumber's 
license  must  have  knowledge  of  physics  and  hygiene  is  unreasonable 
and  void;  Watson  v.  Thomson,  116  Ga.  548,  94  Am,  St.  Rep.  137,  42 
S.  E.  748,  holding  municipality  under  general  welfare  clause  in  charter 
cannot  prohibit  lawful  avocation  on  Christmas  Day,  peace  and  safety 
of  community  not  jeopardized;  Ruhstrat  ▼.  The  People,  185  111.  139,  76 
Ajn.  St  Rep.  33,  57  N.  E.  43,  holding  act  prohibiting  use  of  national 
flag  for  advertising  purposes  unconstitutional  unless  public  health, 
safety,  welfare,  or  comfort  is  conserved;  Strange  ▼.  Board  of  Commrs. 
of  Grant  County,  173  Ind.  651,  91  N.  E.  247,  statute  providing  for  re- 
pair and  construction  of  highway,  but  densdng  rights  under  statute  to 
certain  classes  of  cities,  held  not  void  as  abridgment  of  privileges  and 
immunities  .of  citizens  of  State  or  of  United  States;  Burke  v.  Lynch, 
219  Mass.  221,  106  N.  E.  977,  ordinance  requiring  permit  to  do  plumb- 
ing must  be  construed  so  as  not  to  deprive  persons  of  right  to  exercise 
their  trade;  Walsh  v.  Association  Master  Plumbers,  97  Mo.  App.  295, 
71  S.  W.  460,  holding  injunction  lies  dissolving  illegal  agreement  be- 
tween plumbers'  association  and  dealers  and  manufacturers,  latter 
agreeing  not  to  sell  to  others,  than  members  of  association;  Marymont 
V.  Nevada  State  Banking  Board,  33  Nev.  342,  354,  Ann,  Cas.  i914A, 
162,  32  L.  R.  A.  (N.  S.)  477,  111  Pac.  297,  301,  holding  void  statute  pro- 
hibiting private  banking;  Schnaier  v.  Navarre  Hotel  etc.  Co.,  182  N.  Y. 
89,  108  Am.  St.  Rep.  790,  70  L.  R.  A.  722,  74  N.  E.  562,  holding  void 
Laws  1896,  p.  1052,  making  it  unlawful  for  firm  to  engage  in  business 
of  master  plumber  unless  each  member  has  been  registered  after  ex- 
amination; Mottu  V.  Davis,  151  N.  C.  244,  65  S.  E.  972,  judgment  of 
another  State  need  be  given  under  full  faith  and  credit  clause,  only 
faith  and  credit  it  would  have  where  rendered ;  Sanning  v.  City  of  Cin- 
cinnati, 81  Ohio  St.  156,  26  L.  R.  A.  (N.  S.)  686,  90  N.  E.  127,  uphold- 
ing ordinance  requiring  chattel  mortgage  and  loan  brokers  to  file 
weekly  record  of  loans  made  with  auditor;  Territory  v.  Long  Bell  Lum- 
ber Co.,  22  Okl.  906,  99  Pac.  918,  upholding  statute  of  1890  to  prevent 
combination  in  restraint  of  trade;  J.  W.  Ripy  &  Son  v.  Art  Wall  Paper 
Mills,  41  Okl.  24,  51  L.  R.  A.  (N.  S.)  33,  136  Pac.  1082,  contract  having 
as  its  object  the  promotion  of  business  of  parties  will  not  be  held  in 
restraint  of  trade  because  it  may  indirectly  and  incidentally  restrict 
Buch  trade  or  commerce;  Ex  parte  Wilson,  6  Okl.  Cr.  455,  119  Pac,  598, 
statute  limiting  right  to  keep  or  possess  intoxicants  held  not  within 
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reasonable  exercise  of  police  power  and  void;  Ex  parte  Hollman,  79 
S.  C.  38,  14  AniL  Gas.  1105,  21  L.  R.  A.  (N.  S.)  242,  60  S.  E.  30,  stat- 
nte  making  misdemeanor  for  contracting  laborer  to  willfully  refuse  to  . 
perform  work  after  receiving  advances  is  void  as  providing  for  im- 
prisonment for  debt;  Marshall  &  Bruce  Co.  v.  City  of  Nashville,  109 
Tenn.  508,  71  S.  W.  818,  holding  where  city  charter  required  all  goods 
furnished  to  be  supplied  by  lowest  responsible  bidder,  ordinance 
invalid  providing  all  city  printing  bear  union  label;  Block  v.  Schwartz, 
27  Utah,  400,  76  Pac.  26,  holding  void  Act  1901,  p.  67,  regulating  sales 
of  stocks  of  merchandise  in  bulk;  State  v.  Smith,  42  Wash.  247,  84 
Pac.  854,  holding  void  laws  1905,  p.  130,  providing  for  licensing  of 
plumbers ;  State  v.  Kreutzberg,  114  Wis.  534,  91  Am.  St.  Rep.  937,  90 
N.  W.  1100,  holding  unconstitutional  Rev.  Stats.  1898,  §  4466b,  Wiscon- 
sin, prohibiting  discharge  of  employee  who  is  member  of  labor  organiza- 
tion, as  imposing  restraints  on  individual  freedom ;  dissenting  opinion  in 
Augusta  Brokerage  Co.  v.  Central  of  Georgia  Ry.  Co.,  5  Ga.  App.  192,  62 
S.  E.  998,  majority  deciding  case  on  other  grounds;  dissenting  opinion  in 
Ex  parte  Boyce,  27  Nev.  367,  66  L.  R.  A.  47,  75  Pac.  17,  majority  uphold- 
ing act  of  1903,  providing  for  eight-hour  day  for  workmen  in  mines, 
smelters  and  ore-mills;  Allgeyer  v.  Louisiana,  165  U.  S.  589,  41  L.  Ed. 
836,  17  Sup.  Ct.  431,  holding  State  prohibition  against  insuring  with 
foreign  company  not  complying  with  laws,  void  as  to  contract  made  and 
payable  outside  the  State;  United  States  v.  Sweeney,  95  Fed.  450,  en- 
joining conspiracy  of  strikers  to  prevent  work  by  nonunion  men;  May 
V.  People,  1  Colo.  App.  162,  27  Pac.  1012,  holding  ordinance  prohibiting 
storing  of  hides  without  permission,  void;  French  v.  People,  6  Colo. 
App.  317,  40  Pac.  465,  holding  statute  prohibiting  agent  of  unlicensed 
foreign  insurance  company  from  adjusting  loss,  does  not  prevent  for- 
eign adjuster  from  acting;  In  re  Jacobs,  98  N.  Y.  107,  50  Am.  Rep.  640, 
holding  statute  prohibiting  manufacture  of  cigars  in  tenement-houses, 
void ;  People  v.  Warden  of  Prison,  157  N.  Y.  126,  68  Ajn.  St.  Rep.  769, 
43  L.  R.  A.  269,  51  N.  E.  1009,  holding  statute  prohibiting  sale  of  trans- 
portation tickets  by  any  except  common  carriers,  void;  State  v.  Moore, 
113  N.  C.  704,  22  L.  R.  A.  474,  18  S.  E.  344,  holding  statute  imposing 
exorbitant  license  fee  on  persons  hiring  laborers  to  work  outside  State, 
void ;  McCullough  v.  Brown,  41  S.  C.  238,  23  L.  R.  A.  418,  19  S.  E.  469, 
holding  State  cannot  embark  in  business  of  buying  and  selling  liquors; 
State  V.  Scougal,  3  S.  D.  74,  44  Am.  St.  Rep.  770,  5  L.  R.  A.  486,  51 
N.  W.  864,  holding  statute  prohibiting  individuals  from  carrying  on 
banking  business,  void;  Ex  parte  Brown,  38  Tex.  Cr.  303,  70  Am.  St. 
Rep.  747,  42  S.  W.  555,  holding  statute  prohibiting  keeping  of  other 
person's  goods  in  cold  storage,  void;  State  v.  Oilman,  33  W.  Va.  148, 
6  L.  R.  A.  848,  10  S.  E.  284,  holding  statute  prohibiting  person  with- 
out license  to  keep  liquors  for  another,  void;   State  v.  Goodwill,  33 
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W.  Va.  182, 183,  25  Am.  St.  Bep.  865,  867,  6  L.  R.  A.  628, 10  S.  E.  286, 
287,  holding  statute  prohibiting  payment  of  employees  in  paper,  unless 
redeemable  in  United  States  money,  void;  dissenting  opinion  in  Dennis 
V.  Moses,  18  Wash.  696,  40  L.  R.  A.  315,  62  Pac.  347,  arguendo. 

Distinguished  in  Geiger-Jones  Co.  v.  Turner,  230  Fed.  243,  Ohio  "blue 
sky"  law  is  not  void  as  depriving  persons  of  right  to  pursue  calling 
witliout  due  process  of  law;  People  v.  Phippin,  70  Mich.  J.7  (see  37 
N.  W.  849),  holding  statute  regulating  practice  of  medicine,  valid. 

Injunction  against  cximinal  proceedings.    Note,  21  L.  B.  A.  86. 

Miscellaneous.  Cited  in  J.  A.  Fay  &  Eagan  Co.  ▼.  Monroe  Nat.  Bank, 
51  La.  Ann.  613,  25  South.  269. 

Ill  XT.  8.  766-768,  28  L.  Ed.  592,  4  Sap.  Ct  698,  J3X  PABTB  HITZ. 

Where  party  clalsia  privilege  and  exemption  ftorn  prosecution  for 
offense,  as  agent  of  foreign  goyemment,  State  department  may  be  consulted 
to  ascertain  his  standing. 

Approved  in  Portland  Gold  Min.  Co.  v.  Duke,  164  Fed.  185,  90 
C.  C.  A.  166,  whether  purported  public  statute  is  law  is  question  of 
law  which  cannot  be  made  issue  by  pleadings;  In  re  Baiz,  135  U.  S. 
431,  S4  L.  Ed.  231,  10  Sup.  Ct.  862,  holding  party  communicating  mes- 
sages, in  absence  of  consul,  not  entitled  to  privileges;  Jones  v.  United 
.  States,  137  U.  S.  216,  34  L.  Ed.  697,  11  Sup.  Ct.  85,  following  ruling  of 
State  department  that  guano  island  appertains  to  United  States. 

Exemption  and  privileges  of  consuls.    Note,  45  L.  R.  A.  585. 

Certiorari,  when  applied  for  by  a  defendant,  is  not  a  writ  of  right,  but 
is  discretionary  with  the  court. 

Approved  in  United  States  v.  Dickinson,  213  U.  S.  102,  58  L.  Ed.  719, 
29  Sup.  Ct.  485,  power  of  Supreme  Court  to  issue  certiorari  under  section 
716,  Revised  Statutes,  is  not  grant  of  appellate  jurisdiction  to  review 
for  conviction  of  error;  Whitney  v.  Dick,  202  U.  S.  139,  50  L.  Ed.  966, 
26  Sup.  Ct.  584,  denying  certiorari  to  review  conviction  in  Federal  court 
where  only  question  is  whether  punishment  of  offense  is  ^within  Federal 
jurisdiction;  Wood  v.  District  of  Columbia,  6  Mackey  (D.  C),  155, 
certiorari  is  remedy  for  review  of  tax  proceedings  alleged  invalid; 
American  Const.  Co.  v.  Jacksonville  etc.  Ry.  Co.,  148  U.  S.  380,  87 
L.  Ed.  490,  13  Sup.  Ct.  762,  refusing  certiorari  to  review  decree  of  Cir- 
cuit Court  of  Appeals,  modifying  original  judgment;  lasigi  v.  Van  de 
Carr,  166  U.  S.  394,  41  L.  Ed.  1049,  17  Sup.  Ct.  596,  arguendo. 

I 

! 

Ill  XT.  S.  768-769,  4  Sup.  Ot.  688,  SAK  FRANCISCO  V.  SCOTT. 

Decision  of  State  court  as  to  Yalldity  of  a  grant  by  alcalde  of  pneble 
I  lands  in  San  Francisco,  after  conquest  and  before  incorporation,  is  not  re- 

viewable in  Supreme  Court. 
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Approved  in  White  Star  Mining  Co.  v.  Hultberg,  205  U.  S.  540,  51 
L.  Ed:  921,  27  Sup.  Ct.  794,  following  role;  Los  Angeles  Farming  etc. 
Co.  V.  Los  Angeles,  217  U.  S.  230,  54  L.  Ed.  746,  30  Sup.  Ct.  452,  deci- 
sions of  State  court  as  to  extent  of  riparian  rights  of  persons  receiving 
patents  from  United  States  under  Act  of  March  3,  1851,  are  binding 
on  Federal  court ;  Devine  v.  Los  Angeles,  202  U.  S.  337,  50  L.  Ed.  1055, 
26  Sup.  Ct.  652,  nature  and  extent  of  riparian  rights  and  rights  in  per- 
colating waters  of  patentees  whose  titles  derived  from  Mexican  grants 
to  predecessors  are  not  Federal  questions;  Hooker  v.  Los  Angeles,  188 
U.  S.  317,  47  Jm.  Ed.  490,  23  Sup.  Ct.  396,  holding  condemnation  pro- 
ceedings in  State  court  not  reviewable  in  Federal  Supreme  Court,  on 
denial  of  due  process,  records  not  showing  claims  under  Federal  Con- 
stitution; Chicago  etc.  R.  R.  Co.  v.  Wiggins  Ferry  Co.,  119  U.  S.  624, 
30  L.  Ed.  523,  7  Sup.  Ct.  403,  refusing  to  review  State  decision  on  power 
of  corporation  to  make  contract;  Giles  v.  Little,  134  U.  S.  649,  S3  L.  Ed. 
1063,  10  Sup.  Ct.  624,  refusing  to  review  State  decision  construing  will; 
McFadden  v.  Robinson,  10  Sawy.  400,  22  Fed.  12,  remanding  case  to 
State  court,  where  no  Federal  question  appears;  dissenting  opinion  in 
Tullock  V.  Mulvane,  184  U.  S.  522,  46  L.  Ed.  670,  22  Sup.  Ct.  382,  ma- 
jority holding  immunity  from  damages  under  injunction  Bond  given 
in  Federal  court  question  for  review  on  writ  of  error  to  State  court 
from  Federal  Supreme  Court. 

I        What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  532,  533. 

Ill  XT.  8.  770-775,  28  L.  Ed.  594,  4  Sup.  Ot  68S,  SDBINGTON  v.  JEFFEB- 
SON. 

Where  cause  was  improperly  remoYed  ftom  State  court,  and  motion  to 
remand  was  overruled,  that  error  may  be  corrected  in  Federal  Supreme 
Court. 

Approved  in  Guarantee  Co.  v.  Hanway,  104  Fed.  374,  44  C.  C.  A.  312, 
holding  time  and  manner  of  removal  of  suit  being  unessential  to  right, 
objections  thereto  are  waived  by  silently  proceeding  to  trial  upon  merits ; 
Jefferson  v.  Driver,  117  U.  S.  273,  29  L.  Ed.  897,  6  Sup.  Ct.  729,  affirm- 
ing judgment  remanding  cause  improperly  removed  from  State  court; 
Powers  V.  Chesapeake  etc.  Ry.  Co.,  169  U.  S.  98,  103,  42  L.  Ed.  675,  677, 
18  Sup.  Ct.  266,  268,  arguendo. 

Where  petition  for  removal  was  not  filed  at  first  term  when  cause  could 
he  tried,  as  required  by  act  of  March  3, 1875,  right  of  removal  is  not  revived 
by  subsequent  amendments  to  pleadings. 

Approved  in  Phoenix  Life  Ins.  Co.  v.  Walrath,  117  U.  S.  367,  29  L.  Ed. 
924,  6  Sup.  Ct.  768,  applying  rule;  Martin  v.  Baltimore  etc.  R.  R.  Co., 
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•  a 

151  U.  S.  687,  88  L.  Ed.  S16»  14  Snp.  Ct.  539,  holding  objection  that 
Federal  court  had  no  jurisdiction,  because  petition  for  removal  was 
filed  too  late,  waived,  if  not  taken  until  after  triaL 

111  XT.  S.  775,  28  L.  Ed.  696,  4  Sup.  Ot.  699,  GBBENWOOD  Y.  BANDALIk 
Not  cited. 

Ill  XT.  a  776,  28  L.  Ed.  599,  4  Sup.  Ct.  676,  NICEUB  V.  STEWART. 

Where  bill  presented  as  bill  of  review  does  not  allege  errors  of  law 
appearing  on  face  of  record,  or  any  discovery  of  new  matter  since  decree 
was  rendered,  leave  to  file  it  was  properly  refused. 

Approved  in  Thomas  v.  South  Butte  Min.  Co.,  230  Fed.  970,  follow- 
ing rule;  Cocke  v.  Copenhaver,  126  Fed.  147,  61  C.  C.  A.  211,  holding 
bill  of  review  containing  no  claim  of  newly  discovered  evidence  main- 
tainable only  for  errors  of  law  appearing  on  record;  Camp  Mfg.  Co.  v. 
Parker,  121  Fed.  197,  holding  bill  of  review  may  be  based  on  newly 
discovered  evidence  since  former  hearing,  or  for  errors  on  record;  Hal- 
sted  V.  Forest  Hill  Co.,  109  Fed.  823,  holding  where  time  for  an  appeal 
had  passed  before  filing  petition  for  review  in  Federal  court,  same  is 
refused,  laches  being  inexcusable;  Willamette  Iron-Bridge  Co.  v.  Hatch, 
125  U.  S.  7,  31  L.  Ed.  631,  8  Sup.  Ct.  814,  maintaining  bill  where  errors 
of  law  appear  on  record;  Schaefer  v.  Wunderle,  154  111.  582,  39  N.  E. 
624,  applying  rule. 

Distinguished  in  Safe  Deposit  etc.  Co.  v.  Gittings,  102  Md.  463,  4 
L.  E.  A.  (N.  S.)  865,  62  Atl.  1033,  where  trial  court  entered  decree  con- 
formable to  appellate  court's  opinion,  reversing  dismissal  of  bill  for 
accounting,  bill  of  review  allowable  for  newly  discovered  evidence. 

Bills  of  review  in  Federal  courts  for  newly  discovered  evidence. 
Note,  14  Ann.  Obs.  194. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Hendryz  v.  Perkins, 
114  Fed.  823,  52  C.  C.  A.  435,  majority  holding  bill  in  nature  of  bill 
of  review  to  vacate  decree  may  be  filed  without  leave  of  court,  addressed 
to  its  judicial  discretion. 

Ill  U.  S.  776-783,  28  I..  Ed.  596,  4  fiup.  Ot.  700,  BUBNHAM  ▼.  BOWEN. 

Current  operating  expenses  (e.  g.,  for  fuel)  are  payahle  out  of  current 
earnings,  although  railtoad  Is  In  possession  of  mortgage  trustees  or  receiver 
In  foreclosure  proceedings. 

Approved  in  Southern  Ry.  Co.  v.  Carnegie  Steel  Co.,  176  U.  S.  277, 
283,  285,  290,  44  L.  Ed.  468,  470,  471,  473,  20  Sup.  Ct.  355,  357,  358, 
holding  diversion  of  railroad  income  for  rails  or  coal  to  keep  road 
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operating  has  priority  over  mortgage  creditors  in  distribution  of  net 
earnings;  Moore  v.  Donahoo,  217  Fed.  185,  133  C.  C.  A.  171,  priority 
of  running  expense  over  mortgage  in  case  of  insolvency  does  not  de- 
pend on  institution  of  proceedings  by  mortgagee,  and  his  calling  on 
equitable  powers  of  court,  but  is  such  right  that  equity  will  afi^matively 
enforce  it;  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  208  Fed. 
173,  current  expenses  are  payable  out  of  assets  over  claims  of  mort- 
gagee, though  creditors  did  not  know  of  such  right  when  furnishing 
supplies;  In  re  McDavid  Lumber  Co.,  190  Fed.  100,  provisions  of  bank- 
ruptcy act  giving  priority  to  certain  claims  for  wages  is  enforceable 
without  reference  to  State  statutes;  Seaboard  Air  Line  Ry.  Co.  v.  Con- 
tinental Trust  Co.,  166  Fed.  600,  accounts  for  attorney's  services  be- 
long with  unpaid  pay-rolls  and  supply  accounts  for  six  months  prior 
to  receivership  payable  from  income;  Gregg  v.  Metropolitan  Trust  Co., 
124  Fed.  721,  59  C.  C.  A.  Q37,  holding  railroad  selling  mileage  for  an- 
other railroad,  using  instead  of,  accounting  for  proceeds,  same  no  part 
of 'Current  income  respecting  creditors  and  mortgagees;  Farmers'  Loan 
&  T.  Co.  V.  American  Water  Co.,  107  Fed.  26,  28,  30,  holding  water- 
works company  owing  forty-four  thousand  dollars  for  necessary  engines 
unpaid  by  succeeding  receivers  during 'twenty  months,  chancellor  will 
direct  latter  receiver  to  make  good  the  amount;  Lee  v.  Pennsylvania 
Traction  Co.,  105  Fed.  409,  holding  rails  furnished  street  railroad  six 
months  before  insolvency  being  for  repairs,  the  cost  thereof  has  prefer* 
ence  over  mortgage  debt  from  earnings;  Dolph  v.  Cincinnati  etc.  R.  Co., 
56  Ind.  App.  141,  103  N.  E.  15,  where  earnings  of  railroad  while  man- 
aged by  reorganization  committee  were  used  to  build  extension,  attor- 
neys employed  by  committee  were  entitled  to  payment  on  subsequent 
sale  of  road  in  receivership  proceeding;  Reynolds  &  Reynolds  Co.  v. 
Eacock,  27  Ind.  App.  464,  61  N.  E.  734,  holding  company  giving  chattel 
mortgage  on  stock  to  trustee  for  creditors,  subsequent  creditors  relying 
thereon  may  enforce  mortgage  for  their  benefit,  with  priority  over  mort- 
gagee; Homer  v.  Baltimore  Refrigerating  etc.  Co.,  117  Md.  418,  84  Atl. 
179,  applying  rule  to  claims  for  coal  furnished  receiver  for  public  heat- 
ing corporation;  Le  Hote  v.  Boyet,  85  Miss.  642,  38  South.  1,  claims 
for  labor  necessary  to  continuing  business  performed  for  corporation  just 
prior  to  receivership  are  preferred  over  mortgage  creditors ;  Van  Frank  v. 
Missouri  etc.  Ry.  Co.,  89  Mo.  App.  469,  holding  fund  to  which  unse- 
cured creditors  must  have  recourse  for  payment,  in  case  of  common 
earner,  consists  of  earnings  of  the  common  carrier;  United  States  Trust 
Co.  V.  New  York  etc.  Ry.  Co.,  25  Fed.  799,  holding  claim  for  supplies 
furnished  under  continuous  contract,  payable  .out  of  net  income;  Farin- 
ers'  Loan  etc.  Co.  v.  Vicksburg  etc.  R.  Co.,  33  Fed.  783,  applying  rule; 
Bound  V.  South  Carolina  Ry.  Co.,  47  Fed.  31,  applying  rule  to  debt 
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arising  from  purchase  of  rails ;  Wood  v.  New  York  etc.  R.  Co.,  70  Fed. 
743,  paying  claim  for  coupling  links  and  pins  out  of  earnings ;  New  York 
Guaranty  etc.  Co.  v.  Tacoma  Ry.  etc.  Co.,  83  Fed.  367,  27  C.  C.  A. 
560,  giving  priority  to  claim  for  cable  furnished  cable  railroad;  Cleve- 
land etc.  Ry.  Co.  v.  Knickerbocker  Trust  Co.,  86  Fed.  77,  giving  priority 
to  claim  for  repairing  railroad  bridge;  Drennen  v.  Mercantile  Trust 
etc.  Co.,  115  Ala.  606,  67  Am.  St.  Rep.  77,  39  L.  R.  A.  625,  23  South. 
166,  giving  priority  to  wages  claimed  by  employees  of  private  corpo- 
ration ;  Texas  Pac.  Ry.  Co.  v.  Johnson,  76  Tex.  431,  18  Ajn.  St.  Rep.  68, 
13  S.  W.  466,  and  Mobile  etc.  R.  R.  Co.  v.  Davis,  62  Miss.  277,  both 
applying  rule,  and  holding  damages  for  injuries  to  persons  or  prop- 
erty included  within  operating  expenses;  Mcllhenny'v.  Binz,  80  Tex. 
14,  19,  26  Am.  St.  Rep.  721,  726,  13  S.  W.  661,  663,  aUowing  priority 
to  construction  claims;  Giles  v.  Stanton,  86  Tex.  629,  26  S.  W.  619,  giv- 
ing priority  to  claim  for  money  advanced  and  used  to  pay  current 
expenses;  Fidelity  Ins.  etc  Co.  v.  Roanoke  Iron  Co.,  68  Fed.  624, 
aiguendo. 

Distinguished  in  International  Trust  Co.  v.  Decker  Bros.,  152  Fed. 
83,  11  L.  R.  A.  (N.  S.)  152,  81  C.  C.  A.  302,  in  case  of  private  business 
court  cannot  authorize  receiver  to  incur  debt  and  make  it  prior  lien; 
Farmers'  Loan  etc.  Co.  v.  Green  Bay  etc.  Ry.  Co.,  45  Fed.  665,  St.  Louis 
Trust  Co.  V.  Riley,  70  Fed.  35,  30  L.  R.  A.  458, 16  C.  C.  A.  610,  Farmers' 
^an  etc.  Co.  v.  Detroit  etc.  R.  Co.,  J}.  Fed.  37,  and  Central  Trust  Co. 
V.  East  Tennessee  etc.  R.  Co.,  30  Fed.  897,  all  holding  creditor  having 
judgment  for  personal  injuries,  not  entitled  to  priority ;  Easton  v.  Hous- 
ton etc.  Ry.  Co.,  38  Fed.  14,  refusing  priority  to  claim  by  consignee 
for  goods  lost  by  fire;  Ford  v.  Central  Trust  Co.,  70  Fed.  145, 17  C.  C.  A. 
31,  refusing  priority  to  claim  against  water  company  for  services  ren- 
dered ;  Central  Trust  Co.  v.  East  Tennessee  etc.  R.  Co.,  80  Fed.  627,  26 
C.  C.  A.  30,  refusing  priority  to  claim  for  advertising  matter  furnished 
railroad;  Whiteley  v.  Central  Trust  Co.,  76  Fed.  76,  34  L.  R.  A.  305, 
34  C.  C.  A.  303,  to  claim  of  surety  on  railroads,  appeal  bond  in  suit 
for  breach  Of  covenant  in  deed;  International  Trust  Co.  v.  T,  B.  Town- 
send  Brick  etc.  Co.,  95  Fed.  858,  859,  37  C.  C.  A.  396,  refusing  priority 
to  claim  for  constructing  bridge;  Manchester  Locomotive  Works  v. 
Truesdale,  44  Minn.  118,  9  L.  R.  A.  144,  46  N.  W.  302,  refusing  prefer- 
ence to  debt  arising  out  of  sale  of  locomotive  to  railroad;  McComack 
V.  Salem  etc.  Ry.  Co.,  34  Or.  549,  56  Pac.  519,  refusing  preference  to 
claim  for  heater  furnished  electric  railway. 

Claims  which  take  precedence  over  mortgages  of  railway  and  like 

property.    Note,  54  Am.  St.  Rep.  409,  414,  420,  431. 
Priority  of  claims  against  property  in  receiver's  hands  over 
eorded  liens.    Note,  2  L.  R.  A.  (N.  S.)  1013,  1016,  1018. 
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Wliere  current  Income  lias  been  improperly  diverted  from  psyment  of 
current  expenses,  equity  charges  the  property  with  its  restoration  and  wiU 
restore  it  out  of  proceeds  of  foreclosure  sale,  or  on  strict  foreclosure  will 
order  a  sale  for  its  repayment. 

Approved  in  Gregg  v.  Metropolitan  Trust  Co.,  197  U.  S.  188,  49  L.  Ed. 
719,  25  Sup.  Ct.  415,  claim  for  ties  necessary  to  preservation  of  rail- 
road furnished  within  six  months  of  receivership  is  not  preferred  over 
lien  of  mortgage  recorded  prior  to  the  contract;  City  Trust  Co.  v.  Seda- 
lia  Light  &  Traction  Co.,  195  Fed.  849,  claim  of  surety  on  supersedeas 
bond  on  judgment  against  railway  who  gave  bond  to  prevent  sale  of 
property,  and  on  affirmance  paid  judgment  is  entitled  to  repayment  from 
earnings  prior  to  mortgagee;  Gay  v.  Hudson  River  Electric  Power  Co., 
182  Fed.  908,  910,  surety  on  supersedeas  bond  on  judgment  against  cor- 
porati^  who  paid  judgment  after  corporation  went  into  receiver's 
hands  on  becoming  insolvent  held  not  entitled  to  preference,  when  giv- 
ing bond  did  not  extend  life  of  corporation;  Southern  Ry.  Co.  v.  Ensign 
Mfg.  Co.,  117  Fed.  420,  54  C.  C.  A.  591,  holding  one  knowingly  furnish- 
ing car-wheels  to  leased  railroad  has  no  equity  giving  preference  over 
its  mortgagees,  leased  road  not  being  included  in  mortgages;  Ames  v. 
Union  Pac.  Ry.  Co.,  74  Fed.  345,  and  Union  Trust  Co.  v.  Illinois  Mid- 
land Co.,  117  U.  S.  462,  29  L.  Ed.  978,  6  Sup.  Ct.  824,  both  allowing 
priority  to  debts  for  current  expenses,  on  foreclosure;  Union  Trust  Co. 
V.  Morrison,  125  U.  S.  612,  31  L.  Ed.  881,  8  Sup.  Ct.  1010,  holding  surety 
who  paid  railroad's  creditor,  to  avoid  execution,  can  pursue  earnings; 
Northern  Pac.  R.  Co.  v.  Lamont,  69  Fed.  24,  16  C.  C.  A.  364,  Southern 
Ry.  V.  Carnegie  Steel  Co.,  76  Fed.  495,  499,  22  C.  C.  A.  289,  Kneeland 
V.  Foundry  etc.  Works,  140  U.  S.  597,  85  L.  Ed.  545,  11  Sup.  Ct.  859, 
all  giving  priority  to  debt  for  necessary  supplies,  on  foreclosure ;  Farm- 
ers'  Loan  etc.  Co.  v.  Missouri  etc.  Ry.  Co.,  21  Fed.  267,  and  Kneeland  ' 
V.  Luce,  141  U.  S.  508,  85  L.  Ed.  886, 12  Sup.  Ct.  38,  both  giving  priority 
to  certificates  issued  for  construction  of  railroad ;  Clark  v.  Central  R.  R. 
etc.  Co.,  66  Fed.  806,  14  C.  C.  A.  112,  and  Virginia  etc.  Coal  Co.  v.  Cen- 
tral R.  R.  etc.  Co.,  170  U.  S.  363,  364,  42  L.  Ed.  1071,  18  Sup.  Ct.  660, 
661,  both  giving  priority  to  debt  for  coal  furnished  railroad;  Bosworth 
V.  Terminal  R.  R.  Assn.,  174  U.  S.  185,  48  L.  Ed.  941,  19  Sup.  Ct.  626, 
holding  receiver  can  appeal  from  allowance  of  preferred  claim;  Frank 
V.  Denver  etc.  Ry.  Co.,  23  Fed.  127,  paying  running  expenses  before 
payment  of  mortgagees  of  rolling  stock;  Blair  v.  St.  Louis  etc.  R.  Co., 
25  Fed.  236,  ordering  return  of  diverted  earnings  to  pay  current  ex- 
penses; Thomas  v.  Peoria  etc.  Ry.  Co.,  36  Fed.  818,  giving  priority  to 
claim  for  rent  of  cars;  Finance  Co.  v.  Charleston  etc.  R.  Co.,  48  Fed. 
190,  giving  priority  to  claims  for  supplies,  labor  and  materials;  Farm- 
ers' Loan  etc.  Co.  v.  Kansas  City  etc.  R.  Co.,  53  Fed.  187,  giving  pri- 
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OTity  to  debts  inenrred  for  ranning  expenses;  Clyde  v.  Richmond  etc.  R. 
Co.,  56  Fed.  541,  giving  priority  to  claim  for  materials  used  in  road- 
bed; Freights  of  The  Kate,  63  Fed.  715,  716,  giving  lien  for  advances 
in  foreign  port  priority  over  mortgage  of  vessel;  Jones  v.  Central  Trust 
Co.,  73  Fed.  573,  19  C.  C.  A.  569,  giving  priority  to  claim  of  sureties 
incurring  liability  to  keep  railroad  a  going  concern;  Atlantic  Trust  Co. 
V.  Woodbridge  Canal  etc.  Co.,  79  Fed.  40,  giving  priority  to  labor  daims 
agdinst  irrigation  company;  Bosworth  v.  Terminal  R.  Assn.,  80  Fed. 
971,  26  C.  C.  A.  279,  holding  receiver  cannot  appeal  from  decree  award- 
ing preference  to  claim  for  supplies;  Frazier  v.  East  Tennessee  etc.  Ry. 
Co.,  88  Tenn.  165,  12  S.  W.  544,  giving  priority,  under  statute,  to  claim 
for  personal  injuries;  Bellingham  Bay  Imp.  Co.  v.  Fairhaven  Ry.  Co., 
17  Wash.  376,  49  Pac.  515,  and  Central  Trust  Co.  v.  Utah  Cent.  Ry.  Co., 
16  Utah,  17,  50  Pac.  814,  both  giving  priority  to  claim  for  supplies  fur- 
nished railroad;  Fidelity  Ins.  etc.  Co.  v.  Shenandoah  Val.  R.  R.  Co., 
86  Va.  9,  19  Am.  St.  Rep.  866,  9  S.  E.  762,  giving  priority  to  claim  for 
use  of  cars  and  engines  sold  to  railroad,  where  vendor  retained  title  as 
security;  dissenting  opinion  in  Illinois  Trust  etc.  Bank  v.  Doud,  105 
Fed.  153,  52  L.  B.  A.  481,  44  C.  C.  A.  389,  majority  holding  mortgagor 
diverting  current  income  from  current  expenses,  leaving  same  unpaid, 
court  will  apply  income  during  receivership  to  paying  same. 

Distinguished  in  Whelan  v.  Enterprise  Transp.  Co.,  175  Fed.  213,  in 
distributing  assets  of  insolvent  steamship  company,  claims  of  connect- 
ing companies  for  traffic  balances  due  are  not  preferred;  Illinois  Trust 
etc.  Bank  v.  Doud,  105  Fed.  132,  145,  52  L.  B.  A.  481,  44  C.  C.  A.  389, 
holding  mortgagor  diverting  current  income  from  current  expenses,  leav- 
ing same  unpaid,  court  will  apply  income  during  receivership  to  paying 
,same;  Morgan's  Louisiana  etc.  S.  S.  Co.  v.  Texas  Cent.  Ry.  Co.,  137 
U.  S.  198,  34  L.  Ed.  634,.  11  Sup.  Ct.  69,  holding  money  advanced  to 
railroad,  and  u^ed  to  pay  interest  and  operating  expenses,  not  entitled 
to  priority  on  foreclosure;  United  States  Trust  Co.  v.  New  York  etc. 
R.  Co.,  25  Fed.  802,  refusing  priority  to  claim  for  clocks  furnished  rail- 
road, where  earnings  are  exhausted;  Seventh  Nat.  Bank  v.  Shenandoah 
Iron  Co.,  35  Fed.  438,  holding  employees  of  iron  company  have  no  prior 
lien  on  earnings;  Farmers'  Loan  etc.  Co.  v.  Chicago  etc.  Ry.  Co.,  42 
Fed.  10,  refusing  priority  to  debt  for  rent  of  cars  under  "car-trust 
lease";  American  Loan  etc.  Co.  v.  East  &  West  R.  Co.,  46  Fed.  103, 
refusing  priority  to  debt  for  construction  of  railroad;  The  Allianca,  65 
Fed.  246,  refusing  priority  over  mortgagee  to  claim  for  advances  to  ship 
in  foreign  port;  Snively  v.  Loomis  Coal  Co.,  69  Fed.  205,  refusing  pri- 
ority to  claim  for  supplies  furnished  private  corporation;  Lackawanna 
Iron  etc.  Co.  v.  Farmers'  Loan  etc.  Co.,  79  Fed.  207,  24  C.  C.  A.  487, 
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refusing  priority  to  claim  for  rails  famished;  Merchants'  Bank  v. 
Moore,  106  Ala.  649,  17  South.  706,  refusing  preference  to  claim  for 
labor  and  materials  which  permanently  improved  property;  Central 
Trust  Co.  V.  Thurman,  94  Ga.  741,  20  S.  E.  143,  refusing  to  give  prefer- 
ences or  create  liens  other  than  those  established  by  State  code;  Raht 
V.  Attrill,  106  N.  Y.  436,  60  Am.  Bep.  462,  13  N.  E.  286,  holding  claim 
for  labor  performed  on  land,  not  entitled  to  priority  over  previous  mort- 
gage; Cowan  V.  Pennsylvania  Plate-Glass  Co.,  184  Pa.  St.  14,  38  Atl. 
1080,  refusing  preference  to  claim  for  money  advanced  to  private  corpo- 
ration to  pay  wages;  Hunt  v.  Memphis  Gas-Light  Co.,  95  Tenn.  143,  31 
S.  W.  1008,  refusing  preference  to  claim  for  coal  furnished  gas  company. 

Right  of  holder  of  debenture  to  a  sale  of  the  corporate  property. 
Note,  7  £.  R.  0.  443. 

Assignment  of  claim  against  railroad  for  current  expenses  carries  with 
It  right  of  original  holder  to  claim  payment  out  of  current  income,  and,  when 
evidenced  by  commercial  paper,  its  renewal  is  no  waiver  of  the  privilege. 

Approved  in  Union  Trust  Co.  v.  Southern  Sawmills  etc.  Co.,  166  Fed. 
202,  92  C.  C.  A.  101,  applying  rule  to  assigned  claims  for  laborer's 
wages;  In  re  Bennett,  153  Fed.  679,  701,  82  C.  C.  A.  631,  claim  given 
priority  under  bankrupt  act  because  of  State  statute  giving  priority  to 
debt,  may  be  assigned  before  bankruptcy,  and  priority  passes  to  as- 
signee; Kirkpatrick  v.  Eastern  Milling  etc.  Co.,  135  Fed.  149,  where 
one  made  underwriting  agreement  with  corporation  to  purchase  its 
bonds  and  receive  stock  as  bonus,  but  bonds  pledged  to  bank  with  as- 
signment of  agreement,  bank  entitled  to  stock  from  receivers  of  corpo- 
ration after  its  insolvency ;  Gregg  v.  Mercantile  Trust  Co.,  109  Fed.  228, 
48  C.  C.  A.  318,  holding  receiver  of  railroad  paying  certificates  given 
for  cars  not  necessary  to  keep  road  going  concern  creates  debt  of  in- 
come inuring  to  benefit  of  mortgagees;  Columbus  S.  &  H.  R.  Co.  Ap- 
peals, 109  Fed.  198,  48  C.  C.  A.  275,  holding  reorganization  of  insolvent 
corporation  giving  new  for  old  mortgage  bonds,  junior  mortgagee  refus- 
ing to  come  under  agreement  cannot  advance  his  mortgage  to  first  lien; 
Rhode  Island  Locomotive  Works  v.  Continental  Trust  Co.,  108  Fed.  9, 
47  C.  C.  A.  147,  holding  locomotives  sold  defendant  railroad  not  being 
neeessa;ry  to  maintain  road  as  going  concern,  intervener  not  entitled' to 
preference  over  mortgagees;  International  Trust  Co.  v.  United  Coal 
Co.,  27  Colo.  254,  60  Pac.  624,  holding  mortgage  being  known,  receiver 
of  private  corporation  cannot  issue  certificates  for  running  expenses 
and  thereby  create  liens  having  precedence  over  mortgagees;  In  re  As- 
signment Sectional  Dock  Co.,  80  Mo.  App.  62,  holding  judgments  of 
actions  of  assignee  from  which  appeals  are  contemplative  concern  allow- 
ance of  demands  rather  than  their  classification. 
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If  current  earnings  are  used  for  benefit  of  mortgage  eredltora  before 
current  expenses  are  paid,  equity  charges  mortgage  security  with  restoration 
of  fund  thus  improperly  applied  to  their  use. 

Approved  in  Title  Ins.  etc.  Co.  v.  Home  Telephone  Co.,  200  Fed.  267, 
where  income  improperly  diverted  from  current  expenses,  such  current 
expenses  as  accrued  within  six  months  of  receivership  will  be  paid  from 
income  accruing  during  receivership;  Messick  v.  Hartford  etc.  R.  R. 
Co.,  76  Conn.  19,  20,  21,  100  Am.  St.  Rep.  977,  66  Atl.  667,  668,  persons 
furnishing  railroad  supplies  necessary  to  operation  of  road  and  money 
to  pay  wages  after  default  in  interest  on  bonds  are  not  preferred  to 
bondholders  on  sale  of  mortgaged  property,  there  having  been  no  diver- 
sion of  income;  Cambria  Iron  Co.  v.  Union  Trust  Co.,  164  Ind.  304, 
305,  65  N.  E.  760,  751,  holding  petition  for  preference  over  mortgage 
not  averring  the  purchase  of  electrical  equipment  from  current  earnings 
of  company  is  defective;  Shugart  &  Barnes  Bros.  v.  Atlantic  Ry.  Co., 
161  Iowa,  355,  143  N.  W.  92,  and  Citizens'  Trust  Co.  v.  National  etc. 
Supply  Co.,  178  Ind.  172,  176,  41  L.  R.  A.  (N.  S.)  695,  98  N.  E.  867,  868, 
both  giving  claims  for  supplies  furnished  for  six  months  prior  to  fore- 
closure priority  over  claims  of  mortgagee  when  income  had  been  diverted 
to  improvements;  Security  Trust  Co.  v.  Goble  R.  Co.,  44  Or.  374,  74 
Pac.  921,  where  services  to  railroad  rendered  thirty  days  prior  to  re- 
ceivership were  not  rendered  in  furtherance  of  raiboad  business  but  in 
company 's  logging  venture,  claimants  not  preferred  to  mortgage ;  South- 
ern Ry.  Co.  V.  Carnegie  Steel  Co.,  76  Fed.  496,  497,  22  C.  C.  A.  289, 
giving  priority  to  supply  claims  on  railroad  foreclosure;  Virginia  etc.  \. 
Coal  Co.  V.  Central  R.  R.  etc.  Co.,  170  U.  S.  368,  42  L.  Ed.  1072,  18  Sup. 
Ct.  662,  giving  priority  to  debt  for  coal  furnished  raiboad,  on  foreclos- 
ure; Farmers'  Loan  etc.  Co.  v.  Missouri  etc.  Ry.  Co.,  21  Fed.  272,  giving 
priority  to  note^  issued  for  construction  of  railroad ;  Wood  v.  New  York 
etc.  R.  Co.,  70  Fed.  746,  paying  claim  for  coupling-links  out  of  rail- 
road's earnings;  Atlantic  Trust  Co.  v.  Woodbridge  Canal  etc.  Co.,  79 
Fed.  41,  giving  priority  to  labor  claims  against  irrigation  company;  New 
York  Guaranty  etc.,  Co.  v.  Tacoma  Ry.  etc.  Co.,  83  Fed.  370,  27  C.  C.  A. 
660,  giving  priority  to  claim  for  cable  furnished  cable  railroad;  Dren- 
nen  v.  Mercantile  Trust  etc.  Co.,  115  Ala.  612,  67  Ahl  St.  Rep.  82,  89 
L.  R.  A.  627,  23  South.  168,  giving  priority  to  wages  claims  by  em- 
ployees of  private  corporation;  Mcllhenny  v.  Binz,  80  Tex.  20,  22,  26 
Ajn.  St.  Rep.  727,  730,  13  S.  W.  664,  666,  giving  priority  to  construc- 
tion claims;  Bellingham  Bay  Imp.  Co.  v.  Fairhaven  Ry.  Co.,  17  Wash. 
378,  49  Pac.  616,  and  Central  Trust  Co.  v.  Utah  Cent.  Ry.  Co.,  16  Utah, 
18,  20,  60  Pac.  814,  816,  both  giving  priority  to  claim  for  supplies  fur- 
nished railroad;  Fidelity  Ins.  etc.  Co.  v.  Shenandoah  Val.  R.  R.  Co.,  86 
Va.  10,  19  Am.  St.  Rep.  866,  9  S.  E.  762,  giving  priority  to  claim  for 
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use  of  ears  and  engines  sold  to  railroad,  where  vendor  retained  title  as 
security;  Farmers'  Loan  etc.  Co,  v.  Burlington  etc.  Ry.  Co.,  32  Fed.  808, 
arguendo. 

Distinguished  in  Old  Colony  Trust  Co.  v.  Medfield  etc.  St.  Ry.  Co., 
215  Mass.  161,  102  N.  E.  486,  claim  for  arrears  due  for  electric  power 
furnished  railway  company  to  separate  cars,  is  not  entitled  to  prefer- 
ence over  existing  bonds  in  foreclosure  suit;  Norman  ^  Co.  v.  Eding- 
ton,  Groner  &  Griffiths,  115  Tenn.  314,  89  S,  W.  745,  under  Shannon's 
Code,  §  3580,  creating  laborer's  lien  for  railroad  construction,  notice  re- 
quired cannot  be  given  by  assignee  of  laborer's  claim;  Quincy  etc. 
R.  R.  Co.  V.  Humphreys,  145  U.  S.  103,  36  L.  Ed.  639,  12  Sup.  Ct.  794, 
and  St.  Louis  etc.  R.  R.  Co.  v.  Cleveland  etc.  Ry.  Co.,  125  U.  S.  673, 
31  L.  Ed.  837,  8  Sup.  Ct.  1017,  both  holding  debt  arising  out  of  lease 
of  another  railroad,  not  entitled  to  priority  on  foreclosure;  United 
States  Trust  Co.  v.  New  York  etc.  R.  Co.,  26  Fed.  803,  refusing  priority 
to  claim  for  clocks  furnished  railroad,  where  earnings  are  exhausted; 
Seventh  Nat.  Bank  v.  Shenandoah  Iron  Co.,  35  Fed.^  439,  holding  em- 
ployees of  iron  company  have  no  prior  lien  on  earnings;  Central  Trust 
Co.  V.  Wabash  etc.  Ry.,  46  Fed.  30,  refusing  priority  to  rentals  due  for 
leased  lines;  The  AUianca,  65  Fed.  247,  refusing  priority  over  mort- 
gagee, to  claim  for  advances  to  ship  in  foreign  port;  Farmers'  Loan  etc. 
Co.  V.  Northern  Pac.  R.  Co.,  68  Fed.  38,  refusing  priority  to  judgment 
creditor  on  foreclosure  of  railroad ;  St.  Louis  Trust  Co.  v.  Riley,  70  Fed. 
37,  30  L.  R.  A.  469,  16  C.  C.  A.  610,  refusing  priority  to  claim  against 
railroad  for  personal  injuries;  Ruhlender  v.  Chesapeake  etc.  R.  Co.,  91 
Fed.  11,  33  C.  C.  A.  299,  and  Lackawanna  Iron  etc.  Co.  v.  Farmers' 
Loan  etc.  Co.,  79  Fed.  209,  24  C.  C.  A.  487,  both  refusing  priority  to 
claim  for  rails  furnished;  Central  Trust  Co.  v.  East  Tennessee  etc.  R. 
Co.,  80  Fed.  629,  26  C.  C.  A.  30,  refusing  priority  to  claim  for  adver- 
tising matter  furnished  railroad ;  International  Trust  Co.  v.  T.  B.  Town- 
send  Brick  etc.  Co.,  95  Fed.  860,  861,  37  C.  C,  A.  396,  refusing  priority 
to^laim  for  constructing  Railroad  bridge;  Barstow  v.  Pine  Bluff  etc. 
Ry.  Co.,  57  Ark.  338,  21  S.  W.  659,  refusing  preference  to  claim  for 
construction  done  after  execution  of  mortgage. 

Miscellaneous.  Cited  in  Van  Frank  v.  Missouri  Pac.  Ry.  Co.,  89  Mo. 
App.  473,  holding  favored  debts  incurred  before  receivership  and  unpaid 
before  appointment  continue  priority  out  of  surplus  income  whether 
previous  diversions  were  favorable  to  mortgagees;  Farmers'  Loan  etc 
Co.,  Petitioner,  129  U.  S.  213,  32  L.  Ed.  667,  9  Sup.  Ct.  266,  incidentally. 

Ill  XT.  8.  784,  28  L.  Ed.  599,  4  Sup.  Ct.  686,  KIIJJAN  v.  OLABK. 

Appeal  will  be  dismissed  where  bond  was  not  given  and  case  not  dock- 
eted in  Sapreme  Court  for  more  than  two  years  after  decree  was  entered. 
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Approved  in  FayoUe  v.  Texas  etc.  R.  R.  Co.,  124  U.  S.  623,  81  L.  Ed. 
534,  8  Sup.  Ct.  589,  and  Credit  Co.  v.  Arkansas  Cent.  Ry.  Co.,  128  U.  S. 
259,  32  L.  Ed.  449,  9  Sup.  Ct.  107,  both  applying  rule. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B^  A.  851,  852. 

Ill  XT.  a  784-788,  28  I..  Ed.  603,  4  Sup.  Ot  700,  WHITB  ▼.  SKOX 

If  controller  allowB  claim  against  UiaolTent  national  bazik,  credlter  la  en- 
titled to  participate  in  dividends;  if  disallowed.  It  rnnat  be  establUhed  by 
court  adjudication. 

Approved  in  Chemical  Bank  v.  World's  Exposition,  170  111.  91,  92, 
48  N.  £.  334,  335,  holding  claimant  accepting  dividends  on  part  of  claim 
allowed,  not  estopped  to  sue  for  part  disallowed. 

Business  of  national  bank  must  stop  when  Insolvency  is  declared,  and 
controller  can  only  recognize  claims  proved  to  have  originated  before 
insolvency. 

Approved  in  Sexton  v.  Dreyfus,  219  U.  S.  346,  55  L.  Ed.  246,  31  Sup. 
Ct.  256,  secured  creditor  selling  security  after  filing  of  petition  in  bank- 
ruptcy must  apply  proceeds,  other  than  interest  and  dividends  accrued 
since  date  of  petition,  first  to  liquidate  debt  with  interest  to  date  of 
petition ;  Richmond  v.  Irons,  121  U.  S.  61,  30  L.  Ed.  875,  7  Sup.  Ct.  804, 
arguendo. 

Distinguished  in  McDonald  v.  Chemical  Nat.  Bank,  174  U.  S.  619, 
43  L.  Ed.  1106,  19  Sup.  Ct.  790,  holding  receiver  of  national  bank  can- 
not recover  checks  mailed  before  insolvency,  but  not  received  until  after. 

Where  daim  against  insolvent  national  bank  was  established  by  suit, 
and  Judgment  obtained  allowing  interest,  controller,  in  paying  dividends 
thereon,  must  take  its  value  at  time  of  insolvency,  and  not  amount  of 
judgment. 

Approved  in  Merchants'  Nat.  Bank  v.  National  Bank,  231  Fed.  559, 
judgment  against  insolvent  national  bank  fixes  amount  of  debt,  but 
gives  no  advantage  over  other  creditors;  In  re  Kallak,  147  Fed.  278, 
taxes  due  from  bankrupt  are  payal)le  together  with  penalties  or  interest 
accrued  under  State  laws  to  time  of  payment;  Lippitt  v.  Thames  Loan 
etc.  Co.,  88  Conn.  206,  207,  90  Atl.  376,  377,  interest  not  allowed  on 
claims  against  insolvent  bank  after  adjudication  of  insolvency;  First 
Nat.  Bank  v.  J.  I.  Campbell  Co.,  52  Tex.  Civ.  451,  114  S.  W.  889,  890, 
interest  on  secured  notes  is  payable  after  appointment  of  receiver  only 
out  of  proceeds  of  security;  Merrill  v.  National  Bank,  173  U.  S.  143, 
43  L.  Ed.  640,  19  Sup.  Ct.  365,  allowing  dividends  to  secured  creditor 
on  amount  of  claim  at  time  of  insolvency;  Riddle  v.  First  Nat.  Bank, 
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27  Fed.  607,  and  Merchants*  Nat.  Bank  v.  School  Diet.,  94  Fed.  709, 
36  C.  C.  A.  432,  both  applying  rule;  Chemical  Nat.  Bank  v.  Armstrong, 
59  Fed.  376,  379,  28  L.  R.  A.  231,  8  C.  C.  A.  155,  refusing  interest  on 
dividends,  where  claim  was  delayed  in  presentation;  Wells  v.  Edmison, 
4  Dak.  59,  22  N.  W.  604,  arguendo. 

Distinguished  in  Armstrong  v.  American  Exch.  Bank,  133  U.  S.  470, 
S8  L.  Ed.  760,  10  Sup.  Ct.  461,  allowing  interest  on  dividend  from  time 
it  was  declared;  Chemical  Nat.  Bank  v.  Armstrong,  60  Fed.  804,  hold- 
ii^  dividends  payable  only  on  reduced  amount  of  secured  claim,  reduced 
by  collection  of  collaterals  since  insolvency;  Nashua  etc.  R.  Corp.  v. 
Boston  etc.  R.  Corp.,  61  Fed.  249,  250,  9  C.  C.  A.  468,  allowing  interest 
from  filing  of  bill  in  suit  on  railroad  contract;  Richmond  etc.  Const.  Co* 
V.  Richmond  etc.  R.  Co.,  68  Fed.  116,  34  L.  R.  A.  632,  15  C.  C.  A.  289, 
allowing  interest,  under  construction  contract,  from  completion  of  work. 

Whether  stockholder's  liability  for  debts  of  corporation  includes 
interest.    Note,  19  L.  B.  A.  (N.  8.)  431. 

Claimant  against  insolvent  national  bank,  who  is  compelled  to  estabUsli 
his  claim  by  suit,  cannot  recover  his  expenses  of  litigation  beyond  taxaUo 
costs. 

Approved  in  American  Nat.  Bank  v.  Williams,  101  Fed.  947,  42 
C.  C.  A.  101,  holding  receiver  of  national  bank  not  held  for  interest  on 
money  loaned  while  a  going  concern  after  bank's  suspension  and  re- 
ceiver's appointment. 

Ill  XT.  S.  788-789,  28  L.  Ed.  60i,  4  Sup.  Ot.,699,  8T.  FAX7L  ETO.  BT.  00.  ▼• 
BURTON. 

Exemplification  of  naturalisation  record  is  admissible  in  evidence  with- 
out certificate  of  clerk,  under  seal,  that  Judge  was  duly  commissioned  and 
qualified. 

Approved  in  United  States  v.  Lew  Poy  Dew,  119  Fed.  789,  holding 
deportation  proceedings,  certificate  signed  by  United  States  commis> 
sioner  as  to  findings  inadmissible,  proving  prior  adjudication  of  defend- 
ant's rights,  not  being  certified  copy. 

Ill  U.  8.  789-796,  28  L.  Ed.  599,  4  Sop.  Ot.  671,  BAINES  v.  OLABKE. 

Miscellaneous.  Cited  in  Dickinson  v.  Huntington,  185  Fed.  705,  109 
C.  C.  A.  523,  referring  historically  to  principal  case. 

Ill  XT.  S.  796-797,  28  L.  Ed.  602,  4  Sup.  Ot.  697,  HABBIKaTON'  Y.  HOLLER. 

Order  of  Supreme  Territorial  Court,  dismissing  writ  of  error  to  District 
Court  because  transcript  was  not  filed  and  cause  not  docketed  within  time 
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required  by  law,  is  not  final  judgment  within  meaning  of  statute  allowing 
wilt  of  error  to  Federal  Supreme  Court;  only  remedy  is  by  mandamus. 

Approved  in  Wenar  v.  Jones,  217  U.  S.  693,  54  L.  Ed.  896,  30  Sup. 
Gt.  694,  order  to  dismiss  held  reviewable  in  Supreme  Court;  United 
States  V.  Windom,  8  Mackey  (D.  C.)i  59,  executive  officer  cannot  be 
required  by  mandamus  to  do  more,  when  he  is  clothed  with  discretion 
in  deciding,  than  to  go  on  with  discretionary  work  of  deciding;  Golden 
Gate  Tile  Co.  v.  Superior  Court,  159  Cal.  478,  114  Pac.  980,  and  Raleigh 
V.  First  Jud.  Dist.  Ct.,  24  Mont.  313,  61  Pac.  994,  holding  District  Court 
erroneously  striking  from  files  will  contest,  writ  of  mandamus  will  be 
granted  to  compel  court  to  take  jurisdiction;  Floyd  v.  Sixth  Judicial 
Dist.  Court,  36  Nev.  353,  135  Pac.  923,  both  holding,  where  court  de- 
cides it' has  no  jurisdiction  of  Justice's  Court  appeal,  and  dismisses  ap- 
peal, mandamus  is  proper  remedy;  State  v.  Taylor,  119  Tenn.  250,  104 
S.  W.  247,  mandamus  lies  to  compel  county  trustee  to  take  jurisdiction 
of  and  hear  proceeding  by  State  revenue  agent  for  reassessment  of  back 
taxes,  when  trustee  has  refused  to  hear  proceeding  claiming  lack  of 
jurisdiction;  Wandelohr  v.  Rainey,  100  Tex.  475,  100  S.  W.  1157,  and 
Casey  v.  Bell,  104  Tex.  339,  137  S.  W.  919,  both  holding  judgment  of 
Couri;  of  Civil  Appeals  refusing  to  permit  filing  of  transcript  is  not 
final  judgment  reviewable  on  writ  of  error;  State  ex  rel.  Mclntyre  ▼. 
Superior  Court  of  Spokane  County,  21  Wash.  Ill,  67  Pac.  352,  hdding 
mandamus  not  issuable  to  compel  Superior  Court  to  take  jurisdiction 
of  appeal  from  Justice's  Court,  where  there  is  an  adequate  remedy  by 
appeal ;  United  States  v.  Windom,  137  U.  S.  643,  34  L.  Ed.  814,  11  Sup. 
Ct.  199,  refusing  mandamus  to  compel  payment  by  United  States,  under 
contract  with  plaintiff,  where  disputed  questions  are  involved;  State  v. 
Philips,  97  Mo.  343,  8  L.  R.  A.  480,  10  S.  W.  859,  issuing  mandamus  to 
comx)el  reinstatement  of  appeal  erroneously  dismissed;  State  v.  Eddy, 
10  Mont.  324,  25  Pac.  1037,  issuing  mandamus  to  compel  justice  of  the 
peace  to  order  garnishee  to  testify ;  Schintz  v.  Morris,  13  Tex.  Civ.  App. 
595,  35  S.  W.  523,  issuing  mandamus  to  compel  granting  of  new  trial 
erroneously  refused ;  State  v.  Hunter,  3  Wash.  95,  27  Pac.  1077,  issuing 
mandamus  to  compel  court  to  take  jurisdiction  of  cause  erroneously 
dismissed ;  In  re  Pennsylvania  Co.,  137  U.  S.  453,  S4  L.  Ed.  789,  11  Sup. 
Ct.  141,  arguendo. 

Distinguished  in  Strohcim  v.  Deimel,  77  Fed.  804,  23  C.  C.  A.  467, 
holding  discharge  of  prisoner  held  for  debt  for  failure  to  pay  jail  fees, 
final  and  appealable;  State  v.  Superior  Court,  21  Wash.  110,  57  Pac 
352,  353^  refusing  mandamus,  where  there  is  adequate  remedy  by  appeaL 
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111  n.  8.  797-798,  28  I..  Ed.  602,  4  Sup.  Ot.  895,  FBIEHD  ▼.  WISE. 

Writ  of  error  to  Judgment  for  plaintiff  in  ejectment  will  not  be  dis- 
missed where  combined  value  of  two  sections  of  land  in  dispute  is  more  tban 
jurisdictional  amount^  though  held  by  different  defendants. 

Approved  in  Chamberlain  v.  Browning,  177  U.  S.  608,  44  L.  Ed.  908, 
20  Sup.  Ct.  822,  holding  appellant  cannot  unite  separate  interests  of 
appellees  for  jurisdictional  amount  in  appeal,  if  appellees  could  not 
have  done  so;  Pierce  v.  Molliken,  78  Fed.  198,  holding  Federal  court 
has  jurisdiction  of  ejectment  suit  to  recover  land  exceeding  two  thou- 
sand dollars  in  value,  and  claimed  under  United  States  patent. 

Distinguished  in  Tupino  v.  La  Compania  General  De  Tabacos,  214 
U.  S.  272,  53  L.  Ed.  993,  29  Sup.  Ct.  610,  where  pleadings  show  no  joint 
interest  and  controversy  with  each  defendant  related  to  separate  lot 
of  land,  and  judgment  was  rendered  separately,  values  of  both  lots  can- 
not be  joined  to  give  jurisdiction;  Gibson  v.  Shufeldt,  122  U.  S.  38, 
30  K  Ed.  1087,  7  Sup.  Ct.  1072,  holding  defendant  to  creditors'  bill 
can  appeal  only  as  to  those  plaintiffs  who  have  recovered  more  than 
five  thousand  dollars  each;  Holt  v.  Bergevin,  60  Fed.  2,  holding  Federal 
suit  has  no  jurisdiction  of  suit  to  enforce  separate  labor  claims  less 
than  two  thousand  dollars  each. 

Ill  T7.  a  798-799,  28  I..  Ed.  593,  4  Sup.  Ct.  698,  SHJJAN  ▼.  EBBXNOw 
HAT78. 

Where  party  was  described  on  appeal  by  title  not  corresponding  to  that 
used  in  lower  court,  after  final  Judgment  and  issue  of  mandate,  latter  will  be 
recalled  and  new  one  issued,  with  correct  title  and  description. 

Approved  in  State  v.  F.  B.  Williams  Cypress  Co.,  132  La.  959,  Ann. 
Gas.  1914D,  1290,  61  South.  991,  Supreme  Court  may  correct  clerical 
error  in  judgment  at  subsequent  term  after  time  for  rehearing  has 
passed,  when  judgment  not  returned  for  execution. 

Jurisdiction  of  appellate  court  after  remand.    Note,  11  Ann.  Gas. 
867. 
XII— 42 
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UNITED  STATES  REPORTS 


112  XTNITED  STATES. 


112  U.  8.  1-7,  28  L.  Ed.  613,  5  Sup.  Ct  1,  UNITED  STATES  Y.  MOBTON. 

Time  of  service  of  a  cadet  at  West  Point,  from  July,  1865,  to  Jime,  1869, 
Ifl  to  1>e  regarded  aa  actual  time  In  the  army,  wltliin  acts  of  1881  and  1882, 
increasing  pay  for  each  term  of  five  years. 

Approved  in  Pennington  v.  United  States,  231  U.  S.  633,  68  L.  Ed. 
411,  34  Sup.  Ct.  269,  claim  of  officer  of  United  States  for  extra  per 
diem  rations  under  act  of  July  5,  1838,  which  had  been  disallowed  by 
accounting  officers  in  1890,  was  not  reinstated  by  proviso  in  back  pay 
and  bounty  provision  of  sundry  civil  appropriation  act  of  March  4, 
1907;  United  States  v.  Gongwer,  37  App.  D.  C.  557,  officer  of  army 
cannot,  by  mandamus,  compel  officers  of  Treasury  and  War  Depart- 
ments to  act  upon  his  claim  for  longevity  pay  where  claim  was  rejected 
by  them  on  ground  that  similar  claim  had  been  rejected  many  years 
before  by  predecessors  in  office,  and  right  of  appeal  from  first  rejection 
was  barred  by  statute  of  limitations;  State  v.  Dudley,  1731  Ind.  639,  91 
N.  E.  229,  under  State  statute  allowing  officers  of  National  Guard  in 
active  service  same  pay  as  corresponding  rank  in  United  States  army, 
unmounted  captain  who  has  served  over  fifteen  years,  and  is  called  into 
active  service,  is  entitled  to  ten  per  cent  additional  pay  for  each  five 
years;  United  States  v.  Watson,  130  U.  S.  81,  32  L.  Ed.  858,  9  Sup.  Ct. 
431,  counting  time  at  West  Point  in  computing  longevity  pay. 

Distinguished  in  Hartigan  v.  United  States,  196  U.  S.  174,  49  L.  Ed. 
436,  25  Sup.  Ct.  204,  upholding  dismissal  of  West  Point  cadet  without 
trial  and  conviction  by  court-martial. 

112  V.  S.  8-12,  28  L.  Ed.  615,  5  Sup.  Ct.  6,  WOODWOBTH  ▼.  BLAIS. 

In  suit  to  foreclose  mortgage  on  railroad,  in  possession  of  receiver,  an 
intervening  prior  mortgagee  of  part  of  the  lands  is  not  entitled  to  payment 
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out  of  funds  in  hands  of  receiver,  or  out  of  sale  made  subject  to  Ills 
mortgage. 

Approved  in  Shepherd  v.  Pepper,  133  U.  S.  661,  88  L.  Ed.  716,  10 
Sup.  Ct.  446,  holding  funds  in  hands  of  receiver  should  go  to  satisfy 
all  secured  debts;  Finance  Co.  v.  Charleston  etc.  Ry.  Co.,  46  Fed.  428, 
holding  lien  on  papers  for  legal  services  cannot  be  paid  out  of  funds 
in  hands  of  receive*;  Central  Trust  Co.  v.  Worcester  Cycle  Mfg.  Co., 
86  Fed.  36,  holding  trustee  of  insolvency,  appointed  after  institution 
of  foreclosure  suit,  cannot  intervene;  Tome  ▼•  King,  64  Md.  183,  21 
Atl.  283,  where  receiver  was  appointed  at  instance  of  second  mortgagee, 
first  mortgagee  could  not  be  assessed  to  pay  the  costs. 

In  general,  prior  mortgagee  is  not  necessary  party  to  foreclosure  of 
Junior  mortgage,  where  decree  sought  is  only  for  foreclosure  of  equity  of  re- 
demption from  prior  mortgagee,  and  not  of  the  entire  property. 

Approved  in  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  660,  68  C.  C.  A. 
288,  holding  where  bill  seeks  both  to  foreclose  and  set  aside  mortgage, 
senior  mortgagee  a  necessary  party,  and  can  remove  cause;  Compton 
V,  Jesup,  68  Fed.  311,  15  C.  C.  A.  397,  following  rule ;  Hefner  v.  North- 
western Life  Ins.  Co.,  123  U.  S.  754,  31  L.  Ed,  812,  8  Sup.  Ct.  340,  hold- 
ing validity  of  tax  title  could  be  determined  in  foreclosure  suit. 

112  n.  S.  12-24,  28  L.  Ed.  619,  5  Sup.  Ct.  19,  NEW  0BLEAN8  ETC.  BY.  CO. 
▼.  MISSISSIPPI. 

Mandamus  allowed  against  a  railroad  to  compel  it  to  build  a  drawbridge 
where  its  line  crossed  a  certain  river,  as  required  by  statute. 

Approved  in  Jack  v.  Williams,  113  Fed.  829,  holding  court  will  not 
compel  operation  of  railroad  at  loss,  as  same  would  be  depriving  of 
property  without  compensation,  but  receiver  may  dismantle  and  sell; 
Metropolitan  R.  R.  Co.  v.  Macfarland,  20  App.  D.  C.  438,  upholding 
act  of  Congress,  June  6,  1900,  compelling  Metropolitan  Railroad  to  ex- 
tend tracks  along  certain  streets;  Selectmen  of  Amesbury  v.  Citizens' 
Electric  St.  R.  Co.,  199  Mass.  401, 19  L.  R.  A.  (N.  S.)  866,  85  N.  E.  422, 
street  railway  authorized,  but  not  required  by  charter  to  construct  road 
to  certain  point,  cannot  be  compelled  to  complete  and  maintain  road  to 
that  point  when  it  would  not  be  remunerative  to  do  so. 

Distinguished  iv  Northern  Pac.  R.  R.  Co.  v.  Washington  Territory^ 
142  U.  S.  499,  85  L.  Ed.  1095,  12  Sup.  Ct.  285,  and  Smart  v.  Kansas 
City  etc.  R.  R.  Co.,  51  La.  Ann.  206,  25  South.  129,  in  absence  of  statu- 
tory duty,  mandamus  does  not  lie  to  compel  railroad  to  build  a  depot 
at  a  particular  place. 

Mandamus  of  private  corporations  to  compel  performance  of 
duties.    Note,  87  Am.  8t.  Bep.  821. 

Right  to  compel  public  service  corporation  to  perform  its  obliga- 
tions and  to  refrain  from  exceeding  its  powers.  Note,  7  E.  R.  0. 
468. 
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112  n.  &  24-32,  28  L.  Ed.  623,  6  Snp.  Ct  10,  MOFFAT  v.  UNITED  STATES. 

Presumption  of  regularity  of  proceedings  preceding  issue  of  patent  is 
founded  upon  tiieory  tbat  eyery  officer  charged  will  do  bla  duty,  is  under 
bond  to  protect  against  collateral  attacks  of  third  parties. 

Approved  in  Kerwan  v.  Murphy,  189  U.  S.  64,  47  L.  Ed,  706,  23  Sup. 
Ct.  603,  holding  courts  will  not  enjoin  survey  under  direction  of  Land 
Department  which  claims  same  as  unsurveyed  public  land;  Whitehill 
V.  Victorio  Land  &  Cattle  Co.,  18  N.  M.  630,  139  Pac.  187,  attempted 
exercise  of  jurisdiction  by  Land  Department  in  acceptance  of  entry, 
including  lands  reserved  from  entry,  where  reservation  is  matter  of 
record  in  land  office,  is  void;  Spokane  etc.  Ry.  Co.  v.  Washington  etc. 
Ry.  Co.,  49  Wash.  286,  96  Pac.  66,  grant  right  of  way  to  railroad  through 
Indian  reservation  could  be  forfeited  by  Federal  government  for  fail- 
ure to  comply  with  conditions,  but  individual  could  not  demand  for^ 
feiture;  Harkrader  v.  Carroll,  76  Fed.  476,  presumption  is  that  all  pro- 
ceedings anterior  to  issuance  of  patent  were  regular;  Chever  v.  Homer, 
11  Colo.  72,  7  Am.  St.  Rep.  220,  17  Pac.  497,  holding  deed  of  probate 
judge  not  open  to  collateral  attack;  Horsky  v.  Moran,  21  Mont.  366, 
53  Pac.  1071,  and  Green  v.  Barker,  47  Neb.  942,  66  N.  W.  1034,  both 
holding  patent  not  open  to  collateral  attack ;  Tucker  v.  Chicago  etc.  Ry. 
Co.,  91  Wis.  682,  66  N.  W.  617,  holding  patent  could  only  be  attacked 
by  one  interested,  and  in  a  direct  proceeding. 

In  suit  to  cancel  patent,  burden  is  on  TTnited  States  to  show  a  fatal 
Irregularity  or  corrupt  conduct  of  its  officers;  but  when  a  case  is  established, 
which,  unexplained,  would  warrant  a  conclusion  against  them,  the  burden 
is  shifted,  and  its  validity  is  determinable  by  the  evidence  produced. 

Approved  in  United  States  v.  Minor,  114  U.  S.  241,  29  L.  Ed.  113, 
6  Sup.  Ct.  839,  holding  conclusiveness  of  judgment  of  land  officers  is 
not  applicable  to  United  States;  United  States  v.  Iron  Silver  Min.  Co., 
128  U.  S.  678,  32  L.  Ed.  578,  9  Sup.  Ct.  197,  holding  burden  of  showing 
fraud  was  on  the  government. 

Distinguished  in  Colorado  Coal  Co.  v.  United  States,  123  U.  S.  324, 
81  K  Ed.  189,  8  Sup.  Ct.  139,  holding  United  States  did  not  sufficiently 
prove  its  case. 

Patents  issued  to  fictitious  parties  transfer  no  titie,  and  a  bona  fide  pur- 
chaser acquires  no  rights  under  it. 

Approved  in  Hyde  v.  Shine,  199  U.  S.  80,  50  K  Ed.  96,  26  Sup.  Ct. 
760,  holding  scheme  to  exchange  State  school  lands  obtained  in  name 
of  fictitious  persons  by  forged  instruments  for  public  lands  a  conspiracy 
against  United  States;  Iowa  Land  &  Trust  Co.  v.  United  States,  217 
Fed.  14,  133  C.  C.  A.  121,  patent  issued  in  name  of  dead  child  of  freed- 
men  member  of  Creek  tribe  is  void;  United  States  v.  La  Roque,  198 
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Fed.  647,  117  C.  C.  A.  349,  trust  patent  issued  for  allotment  to  Indian 
on  application  made  after  his  death  is  void;  McClure  v.  United  States, 
187  Fed.  267,  111  C.  C.  A.  1  (aflBrming  United  States  v.  Mcaure,  174 
Fed.  611),  and  McLeod  v.  United  States,  187  Fed.  264,  109  C.  C.  A.  207 
(affirming  United  States  y.  McLeod,  174  Fed.  509),  holding  patents  to 
land  issued  by  Land  Department  to  fictitious  grantees  on  forged  and 
fraudulent  homestead  applications  and  proofs,  convey  no  title,  and 
United  States  is  entitled  to  cancellation,  even  as  against  bona  fide  pur- 
chaser, who  acquired  apparent  title  through  forged  conveyances ;  Mullan 
V;  United  States,  118  U.  S.  279,  30  L.  Ed.  173,  6  Sup.  Ct.  1045,  vacating 
title  of  California  to  listed  coal  lands;  United  States  v.  American  Bell 
Tel.  Co.,  167  U.  S.  240,  42  L.  Ed.  154,  17  Sup.  Ct.  810,  holding  appli- 
cant for  patent  for  invention  cannot  be  deprived  of  any  benefits  flow- 
ing from  wanton  delayed  judgment  of  board;  United  States  v.  Winona 
etc.  Ry.  Co.,  67  Fed.  959,  15  C.  C.  A.  96,  patent  to  land  without  juris- 
diction of  Land  Department  is  void ;  Farrand  v.  Land  etc.  Imp.  Co.,  86 
Fed.  397,  upon  execution,  issued  after  death  of  plaintiff,  bid  and  cer- 
tificate taken  in  name  of  .deceased,  is  a  nullity. 

Distinguished  in  United  States  v.  Gridley,  186  Fed.  547,  government 
issuing  patent  for  additional  homestead  on  faith  of  validity  of  soldier's 
scrip  may  cancel  patent  on  discovering  that  scrip  is  forgery,  though 
purchaser  of  scrip  took  it  in  good  faith  and  for  value;  United  States 
V.  Hyde,  132  Fed.  547,  holding  title  passed  where  fictitious  applications 
accompanied  by  assignments. 

United  States  does  not  guarantee  integrity  of  its  ofllcen,  nor  Talldity 
of  their  acts,  and  if  they  depart  from  its  requirements,  govenunent  is  not 
bound. 

Approved  in  United  States  v.  Lee  Wilson  &  Co.,  214  Fed.  637,  where 
surveyors  were  mistaken  or  acted  fraudulently,  and  there  was  large 
tract  of  land,  not  swamp-land,  beyond  meander  lines,  purchasers  of 
fractional  tracts  bounded  by  meander  lines  are  not  entitled  to  lands 
not  included  in  survey;  ^iddoch  v.  State,  68  Wash.  333,  Ann.  Gas. 
1913E,  1033,  42  L.  B.  A.  (K.  S.)  251,  123  Pac.  452,  State  is  not  liable 
for  personal  injury  to  spectator  caused  by  railing  in  galleiy  of  armory 
building  giving  way  at  athletic  entertainment  given  by  club  to  whom 
building  was  leased ;  Gauthier  v.  Morrison,  62  Wash.  579,  114  Pac.  504, 
control  of  land  vests  in  Department  of  Interior  until  patent  is  issued, 
and  State  court  could  not  grant  relief  to  plaintiff  alleging  that  surveyor 
through  fraud  or  mistake  designated  as  lake  agricultural  lands  entered 
as  homestead  and  defendant  had  wrongfully  occupied  land;  (rerman 
Bank  v.  United  States,  148  U.  S.  580,  37  L.  Ed.  569,  13  Sup.  Ct.  705, 
following  rule;  Robertson  v.  Sichel,  127  U.  S.  515,  82  L.  Ed.  206,  8  Sup. 
Ct.  1290,  holding  collector  of  customs  not  responsible  for  torts  com- 
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mitted  by  His  subordinates;  United  States  v.  Pine  River  Logging  eto. 
Co.,  89  Fed.  917,  32  C.  C.  A.  406,  holding  agent  could  not  bind  United 
States  by  unauthorized  acts;  Pugh  v.  Moore,  44  La.  Ann.  218,  223,  10 
South.  713,  715  (see  dissenting  opinion  in  44  La.  Ann.  248,  10  South. 
724),  holding  State  not  liable  on  promises  fraudulently  issued. 

Where  land  officers,  by  fraudulent  conspiracy,  presented  fabricated 
documents,  with  their  Judgment,  to  superior  officers,  thus  imposing  a  flcti- 
tioos  proceeding  upon  them,  there  was  fra^d  upon  Jurisdiction  of  Land  De- 
partment, and  not  a  mere  presdntation  of  doubtful  testimony. 

Approved  in  McCaskill  Co.  v.  United  States,  216  U.  S.  508,  54  L.  Ed. 
594,  30  Sup.  Ct.  386,  in  suit  to  cancel  patent,  facts  upon  which  charge 
of  fraud  was  based  were  sufficiently  alleged,  where  complaint  avers 
that  patentee  deceived  land  office  by  false  testimony  as  to  extent  of 
improvements,  cultivation,  and  residence,  and  secured  patent  by  that 
deception;  United  States  v.  Beebe,  180  U.  S.  349,  45  L.  Ed.  568,  21  Sup. 
Ct.  373,  holding  compromise  judgment  not  set  aside  for  fraud,  defend- 
ant's representation  being  that  he  had  no  property,  and  not  respecting 
merits  of  action;  United  States  v.  Debell,  227  Fed.  777,  fee-simple  pat- 
ent to  incompetent  Indian  woman  allottee  fraudulently  procured  by 
Indian  agent  and  another  for  purpose  of  obtaining  her  land,  was  void ; 
United  States  v.  Aakervik,  180  Fed.  144,  certificate  of  citizenship  ille- 
gally issued  could  not  be  set  aside,  where  time  for  vacating  order  of 
court  expired  before  act  authorizing  suits  to  vacate  certificates  was 
passed ;  Bank  of  Pine  Bluff  v.  Levi,  90  Ark.  171,  118  S.  W.  251,  acts  of 
attorney  of  administrator  in  suggesting  foreclosure  suit  and  in  assist- 
ing in  preparation  of  decree  of  foreclosure  against  estate,  and  in  failing 
to  notify  creditors  of  decree  and  date  of  sale  do  not  constitute  fraud 
in  procurement  of  decree  of  foreclosure  or  decree  confirming  sale;  Pepin 
V.  Lautman,  28  Ind.  App.  78,  62  N.  E.  61,  holding  flraud  vitiating  a 
judgment  must  be  extrinsic  to  the  matter  tried  in  the  case;  United 
States  V.  American  Bell  Telephone  Co.,  128  U.  S.  366,  82  L.  Ed.  461, 
9  Sup.  Ct.  96,  holding  suit  by  United  States  is  proper  to  set  aside  pat- 
ent obtained  by  fraud,  mistake  or  accident;  Noble  v.  Union  River  Log- 
ging R.  R.  Co.,  147  U.  S.  176,  87  L.  Ed.  127,  13  Sup.  Ct.  274,  holding 
conclusive,  decision  of  Secretary  of  Interior;  Hilton  v.  Guyot,  159  U.  S. 
207,  40  K  Ed.  128,  16  Sup.  Ct.  160,  refusing  to  impeach  foreign  judg- 
ment, where  testimony  of  persons  not  sworn  was  admitted;  United 
States  V.  Williams,  12  Sawy.  149,  30  Fed.  315,  holding  United  States 
can  sue  to  set  aside  patent  obtained  by  fraud;  Hilton  v.  Guyott,  42 
Fed.  252,  holding  foreign  judgment  not  impeachable,  because  benefit 
of  our  rules  of  evidence  and  procedure  were  denied  defendant. 

Disting^shed  in  Iowa  Land  &  Trust  Co.  v.  United  States,  217  Fed. 
15,  133  C.  C.  A.  121,  finding  by  commissioner  that  person  was  entitled 
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to  enrollment  as  member  of  Indian  tribe  and  to  allotment  of  land,  in 
ex  parte  proceedings,  is  not  conclnsive  in  suit  to  cancel  patent  obtained 
by  false  and  fraudulent  proofs. 

It  Is  not  necessary,  in  proceeding  by  United  States  to  cancel  patent 
issued  to  fictitious  parties,  to  offer  to  return  the  consideration  received 
therefor. 

Approved  in  State  v.  Hackley,  Hume  &  Joyce,  124  La.  861,  50  South. 
775,  failure  to  make  previous  tender,  in  suit  to  set  aside  sale  of  land  as 
fraudulent  and  decree  conditional  that  State  restore  price  before  tak- 
ing back  land  are  not  objectionable,  but  State  cannot  recover  land  from 
bona  fide  purchaser  for  fraud  of  patentee ;  United  States  v.  San  Jacinto 
Tin  Co.,  125  U.  S.  282,  81  L.  Ed.  750,  8  Sup.  Ct.  855,  holding  suit  may 
be  brought  by  attorney-general,  in  behalf  of  the  United  States,  to  can- 
cel a  patent. 

Right  to  resist  judgment  of  sister  State  on  ground  of  fraud.    Note, 
32  L.  R.  A.  (K.  S.)  930. 

112  T7.  8.  33-36,  28  I..  Ed.  626,  5  Sup.  Ot.  9,  SKIDMOBE  Y.  PrrTSBTTBGH 
ETC.  BY.  00. 

Legal  title  acquired  subsequent  to  lease,  by  lessor  having  previously  only 
equitable  title,  inures  to  the  benefit  of  his  lessee,  as  against  his  creditor, 
obtaining  a  Judgment  subsequent  to  lease. 

Approved  in  Brown  v.  Barker,  35  Okl.  501,  130  Pac.  156,  title  ac- 
quired to  town  lot  after  conveyance  by  warranty  deed  to  another  inures 
eo  instante  to  benefit  of  grantee  and  judgment  lien  entered  against 
crantor  prior  to  such  conveyance  does  not  attach  to  land;  Poultney  v. 
Emerson,  117  Md.  658,  84  Atl.  54,  holding  lease  for  ninety-nine  years 
was  effective  from  date,  as  subsequent  conveyance  of  legal  title  to  lessor 
inured  to  benefit  of  lessee,  and  act  of  1884  having  no  application^  lease 
was  irredeemable. 

112  n.  S.  36-41,  28  L.  Ed.  627,  5  Sup.  Ct.  4,  DAVIE8  Y.  OOBBIK. 

Order  awarding  peremptory  mandamus  to  compel  collection  of  tax,  Is  » 
final,  appealable  Judgment. 

Approved  in  Detroit  etc.  Ry.  Co.  ▼.  Michigan  Railroad  Com.,  240 
U.  S.  571,  60  L.  Ed.  807,  36  Sup.  Ct.  427,  order  granting  mandamus  to 
compel  railroad  to  obey  order  of  railroad  commission,  is  final  and 
appealable;  State  v.  Giljohann,  111  Wis.  384,  87  N.  W.  248,  holding 
order  awarding  permanent  writ  of  mandamus,  issue  joined  by  the  re- 
turn, is  judgment  in  civil  action  and  appealable. 

In  action  for  mandamus  to  compel  collection  of  a  tax,  value  in  dispute 
is  ^ole  amount  of  tax,  and  not  separate  parts  into  which  it  is  to  be  divided, 
when  collected. 
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Approved  in  Troy  Bank  v.  G.  A.  Whitehead  &  Co.,  222  U.  S.  41,  56 
L.  Ed.  82,  32  Snp.  Gt.  9,  Federal  Circuit  Court  has  jurisdiction  of  suit 
brought  by  two  plaintifEs  to  enforce  vendor's  lien  securing  notes  aggre- 
gating more  than  two  thousand  dollars  held  by  them  and  which  neither 
can  enforce  in  absence  of  other,  although  claim  of  each  is  less  than 
two  thousand  doUers;  Troy  Bank  v.  Whitehead,  184  Fed.  934,  935, 
where  purchaser  of  real  estate  executed  two  vendor's  lien  notes  and 
holder  of  notes  joined  in  suit  in  Federal  court  to  recover  judgment  on 
notes  and  foreclose  lien,  amount  of  two  notes  could  not  be  added  for 
purpose  of  establishing  amount  in  controversy  sufficient  to  sustain  Fed- 
eral jurisdiction;  Larabee  v.  DoUey,  175  Fed.  386,  suit  by  stockholder 
in  banking  corporation  to  enjoin  acceptance  of  bank  guaranty  law  of 
Kansas  which  contemplates  annual  deposits  with  State  Treasurer  aggre- 
gating more  than  two  thousand  dollars  for  fund  to  pay  losses  of  other 
banks,  involves  sufficient  amount  to  give  Federal  court  jurisdiction; 
Risley  v.  City  of  Utica,  168  Fed.  752,  in  action  by  taxpayer  attacking 
contract  between  city  and  water  company  under  which  additional  bur- 
dens amounting  to  one  hundred  and  twenty  thousand  dollars  would  be 
levied  upon  taxable  property,  and  complainant's  property  was  assessed 
at  two  thousand  dollars,  amount  of  tax,  which  was  less  than  two  thou- 
sand dollars,  was  matter  in  dispute  and  Federal  court  had  no  jurisdic- 
tion; Stanwood  v.  Wishard,  134  Fed.  961,  permitting  defendants  to  join 
in  creditor's  suit,  although  respective  claims  less  than  two  thousand 
dollars;  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  512,  holding  relief  by 
State  statute  being  essentially  equitable,  relief  being  impossible  at  law, 
a  purely  equitable  case  is  presented  under  the  statute ;  Singer  v.  Singer, 
122  Tenn.  685,  691,  126  S.  W.  1089,  1090,  where  attorneys,  petitioning 
in  will  contest  to  subject  interest  of  one  party  to  payment  of  their  fees, 
appealed  separately  from  decree  and  amount  claimed  by  each  was  less 
than  one  thousand  dollars.  Court  of  Civil  Appeals,  and  not  Supreme 
Court,  has  jurisdiction  of  appeal;  Estes  v.  Gunter,  121  U.  S.  185,  80 
L.  Ed.  885,  7  Sup.  Ct.  855,  holding  court  had  jurisdiction,  suit  being 
brought  to  defeat  attachment  and  also  to  establish  the  assignment;  New 
Orleans  Pac.  Ry.  v.  Parker,  143  U.  S.  52,  86  L.  Ed.  68,  12  Sup.  Ct.  367, 
taking  jurisdiction  where  claims  under  same  title  were  joined,  and  de- 
termination of  the  cause  involved  the  validity  of  that  title;  dissenting- 
opinion  in  Rosenbaum  v.  Bauer,  120  U.  S.  461,  SO  L.  Ed.  747,  7  Sup. 
Ct.  639,  majority  holding  original  proceeding,  to  obtain  mandamus  to 
compel  treasurer  to  pay  interest  on  bonds,  was  not  removable;  Findlay 
▼.  McAllister,  113  U.  S.  110,  28  L.  Ed.  982,  5  Sup.  Ct.  403,  arguendo. 

Distinguished  in  Henderson  v.  Wadsworth,  115  U.  S.  276,  29  K  Ed. 
879,  6  Sup.  Ct.  43,  in  action  against  heirs  on  note  of  ancestor,  each; 
judgment  determines  the  jurisdictional  amount;  Gibson  v.  Shufeldt, 
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122  U.  S.  38,  SO  L.  Ed.  1087,  7  Sup.  Ct.  1072,  holding  each  demand  was 
distinct,  and  there  can  be  no  appeal  except  on  those  involving  more 
than  five  thousand  dollars ;  Clay  v.  Field,  138  U.  S.  480,  84  L.  Ed.  1050, 
11  Sup.  Ct.  425,  where  persons  are  joined  for  the  sake  of  convenience, 
the  distinct  demands  cannot  be  aggregated  to  give  the  court  jurisdic- 
tion ;  Rich  V.  Bray,  37  Fed.  276,  2  L.  B.  A.  227,  holding  that  joining  of 
actions  by  heirs  could  not  give  jurisdiction;  Holt  v.  Bergevin,  60  Fed. 
2,  holding  different  claims  for  labor  against  same  employer  could  not 
be  joined  to  give  jurisdictional  amount;  Wheless  v.  St.  Louis,  96  Fed. 
869,  holding  owners  of  abutting  property  cannot  join  to  enjoin  city 
from  making  an  assessment,  so  as  to  make  up  jurisdictional  amount; 
Sol  Davis  V.  Corbin,  113  U.  S.  688,  28  L.  Ed.  1160,  5  Sup.  Ct.  696,  a 
second  motion  to  dismiss  appeal  in  principal  case. 

Jurisdiction  of  Federal  Circuit  Court  as  affected  by  amount  in  con-* 
troversy  in  cases  of  joint  parties  plaintiff  or  defendant.  Note/ 
6  Ann.  Gas.  489. 

Miscellaneous.  Cited  in  State  v.  Giljohann,  111  Wis.  383,  87  N.  W.- 
248,  holding  a  motion  to  quash  cannot  be  properly  interposed  to  return: 
to  a  writ  of  mandamus. 

112  T7.  S.  41-50,  28  K  Ed.  633,  5  Snp.  Ct.  16,  MELLEN  ▼.  WAIJ.AOH. 

Not  cited. 

112  T7.  S.  50-69,  28  L.  Ed.  656,  5  Snp.  Ot.  25,  BTTTTEBWOBTH  Y.  XTNITED 
STATES. 

Mandamus  will  not  lie  to  compel  a  public  officer  to  do  a  particular  thing, 
which  bis  superior  has  lawfully  ordered  him  not  to  do. 

Approved  in  Texas  Co.  v.  Central  Fuel  Oil  Co.,  194  Fed.  10,  114r 
C.  C.  A.  21,  agent  of  Interior  Department  having  charge  of  affairs  of 
Indian  tribes  under  direction  of  secretary  is  not  exempt  from  process  of 
court,  and  is  proper,  although  not  indispensable,  party  to  suit  to  deter- 
mine rights  under  leases  of  Indian  lands;  Wadsworth  v.  Boysen,  148 
Fed.  780,  78  C.  C.  A.  437,  enjoining  Indian  agent  acting  unlawfully 
from  obstructing  prospector  working  on  reservation  lands;  United 
States  V.  Loeb,  99  Fed.  733,  holding  single  general  appraiser  satisfied 
with  certain  appraisement,  appealing  by  direction  of  Secretary  of  Treas- 
ury gives  no  jurisdiction  to  other  appraisers  to  review  appraisement; 
Garfield  v.  United  States,  30  App.  D.  C.  183,  mandamus  lies  to  compel 
Secretary  of  Interior  to  restore  name  of  Indian  to  roll,  which  was 
erased  on  last  day  of  enrollment  without  notice,  after  secretary  had 
approved  roll;  Payne  v.  United  States,  20  App.  D.  C.  597,  600,  granting 
mandamus  to  compel  postmaster-general  to  accept  as  second-class  mail 
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matter  railway  g^^de  periodically  published  as  not  consisting  of  current 
news  where  act  of  Congress  did  not  require  such  characteristic;  United 
States  V.  Hitchcock,  19  App.  D.  C.  344,  345,  mandamus  lies  to  compel 
Secretary  of  Interior  to  approve  selection  of  tract  of  public  land,  where 
secretary  concedes  that  adopted  white  member  of  Indian  tribe  has  done 
everything  required  by  statute;  United  States  v.  Seymour,  10  App.  D.  C. 
303,  denying  mandamus  to  compel  commissioner  of  patents  to  issue  pat- 
ent to  petitioner  refused  patent  under  decision  of  this  court;  Ross  v. 
United  States,  7  App.  D.  C.  10,  denying  mandamus  to  compel  district 
commissioners  to  receive  and  admit  to  record  plat  of  subdivision  of 
certain  lands;  Seymour  v.  United  States,  2  App.  D.  C.  256,  denying 
mandamus  to  compel  commissioner  of  patents  to  register  trademark 
rejected  by  him;  Norris  v.  Cross,  25  Okl.  311,  105  Pac.  1009,  granting 
mandamus  to  compel  Secretary  of  State  to  file  referendum  petitions 
and  to  determine  their  sufficiency';  McDaid  v.  Territory,  1  Okl.  106,  30 
Pac.  442,  compelling  town-site  trustees  to  issue  deed  to  contestant  where 
secretary  directed  unauthorized  appeal;  State  v.  Williams,  45  Or.  333,  67 
L.  R.  A.  166,  77  Pac.  971,  mandamusing  chief  of  police  where  scheme  of 
mayor  licensing  gambling  illegal. 

Mandamus  to  aid  in  unlawful  acts.    Note,  1  Ann.  Gas.  204. 

Law  of  mandamus.    Note,  89  Am.  Dec.  788. 

Secretary  of  Interior  has  no  power  to  revise  and  reverse  action  of  com- 
missioner of  patents,  in  awarding  priority  of  invention,  and  adjudging  appli- 
cant entitled  to  patent. 

Approved  in  Bruhl  Bros.  &  Co.  v.  Wilson,  123  Fed.  961,  holding  col- 
lector at  port  statutory  custodian  of  imported  goods  until  duties  paid, 
importer  can  enjoin  removal  **for  submission  to  trade  experts"  on 
treasurer's  order;  Appleton  v.  Ecaubert,  62  Fed.  747,  holding  that  de- 
cision of  commissioner  of  patents  is  entitled  to  great  weight,  while  not 
res  judicata;  United  States  v.  American  Bell  Tel.  Co.,  32  Fed.  603, 
arguendo. 

Bemedy  by  bill  in  equity,  given  to  claimant  of  rejected  patent  by  Bev. 
Stats.,  §  4915,  is  not  a  technical  appeal,  but  is  heard  upon  aU  competent  evi- 
dence adduced,  and  upon  the  merits. 

Approved  in  Frasch  v.  Moore,  211  U.  S.  9,  58  L.  Ed.  67,  29  Sup.  Ct.  6,« 
decision  of  Court  of  Appeals  of  District  of  Columbia  in  appeal  from  com- 
missioner of  patents  is  interlocutory,  and  not  reviewable  by  Federal  Su- 
preme Court  either  by  appeal  or  writ  of  error;  Dover  v.  Greenwood,  177 
Fed.  952,  in  suit  brought  under  Revised  Statutes,  section  4915,  to  obtain 
issuance  of  patent,  party  cannot  be  deprived  of  right  to  cross-examine 
witnesses  by  introduction  of  proofs  taken  in  interference  proceedings, 
unless  foundation  is  laid  for  their  introduction  as  secondary'  evidence ; 
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Laas  V.  Scott,  161  Fed.  125,  in  snit  under  Revised  Statutes,  section  4915, 
to  obtain  issuance  of  patent  denied  by  patent  office  and  Court  of  Appeals 
of  District  of  Columbia,  decisions  of  such  tribunals  adjudging  priority 
to  defendant  are  presumptively  correct  only,  and  proof  that  they  were 
based  on  false  and  perjured  evidence  destroys  presumption;  Ingersoll 
V.  Holt,  104  Fed.  684,  holding  bill  for  patent  reissue  refused  by  patent 
office  must  disclose  facts  which  establish  invention  claims,  as  inquiry  is 
to  invention  as  an  entirety;  Durham  v.  Seymour,  6  App.  D.  C.  87,  in 
equity  suit  to  compel  issuance  of  patent  rejected  by  commissioner,  com- 
plainant is  confined  to  claims  presented  in  patent  office;  Gandy  v. 
Marble,  122  U.  S.  439,  30  L.  Ed.  1224,  7  Sup.  Ct.  1292,  on  bill  under 
Rev.  Stats.,  §  4915,  plaintiff  must  show  delay  in  prosecuting  the  applica- 
tion was  unavoidable ;  In  re  Hien,  166  U.  S  439,  41  L.  Ed.  1069,  17  Sup. 
Ct.  627,  holding  Rev.  Stats.,  §  4894,  was  no  restriction  on  power  of  Court 
of  Appeals  of  District  to  limit  time  of  appeal  from  decision  of  commis- 
sioner of  patents. 

Decision  of  commlsaloner  in  refusing  a  patent,  stands  as  tlie  final  Judg- 
ment of  the  patent  office,  and  of  the  executive  department,  and  an  appeal 
lies  to  Supreme  Court  of  District  of  Columbia,  as  applicant  may  have  rem- 
edy by  bin  in  equity. 

Approved  in  Model  Bottling  Mach.  Co.  v.  Anheuser-Busch  Brewing 
Assn.,  190  Fed.  578,  111  C.  C.  A.  389,  Wagner  patent  for  process  for 
^pasteurizing  beer,  is  void  for  anticipation  by  Pindstof te  German  patent ; 
Vant  Woud  Rubber  Co.  v.  Stemau,  145  Fed.  198,  holding  bill  for  in- 
fringement alleging  application  made  **to  proper  department"  insuffi- 
cient to  show  patent  issued  by  proper  officers;  United  States  v.  Beebe, 
117  Fed.  679,  holding  value  pure  metal  basis  for  reducing  foreign  stand- 
ard coins  to  Federal  values  and  not  exchange  values,  collector's  mistake 
therein  being  reviewable;  Crown  Cork  &  Seal  Co.  v.  Aluminum  Stopper 
Co.,  108  Fed.  856,  48  C.  C.  A.  72,  holding  adverse  rulings  of  examiners 
delaying  obtaining  patent  after  application  works  no  forfeiture  of  in- 
ventor's rights,  he  beginning  suit  within  statutory  limits  and  succeed- 
ing; McKenzie  v.  Garrett,  43  App.  D.  C.  9,  decision  awarding  pri- 
ority in  interference  is  not  res  judicata  in  equity  suit  by  losing  party, 
instituted  under  section  4915,  to  compel  issue  of  patent  refused  in 
patent  office,  but  is  final  in  second  interference;  Moore  v.  United 
States,  40  App.  D.  C.  597,  mandamus  cannot  be  substituted  for  appeal 
in  case  of  rejection  by  commissioner  of  patents  of  claim  for  letters 
patent,  nor  can  it  be  invoked  for  purpose  reviewing  and  controlling 
action  of  commissioner  in  such  case;  United  States  v.  Seymour,  10  App. 
D.  C.  306,  314,  act  of  Congress  conferring  jurisdiction  upon  this  court 
to  entertain  appeals  from  commissioner  of  patents  in  certain  eases,  is 
valid;  Board  of  Trustees  of  Firemen's  Pension  Fund  v.  McCrory,  132 
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Ky.  93,  21  L.  B.  A.  (N.  S.)  588,  116  S.  W.  328,  under  statute  making 
decision  of  trustees  of  firemen's  petition  fund  final,  courts  cannot  review 
adverse  decision  on  application  for  pension  in  mandamus  proceeding; 
McDaid  v.  Territory,  1  Okl.  98,  30  Pao.  440,  compelling  site  trustees  to 
issue  deed  to  contestant  entitled  thereto,  in  spite  of  unauthorized  ap- 
peal ;  United  States  v.  Duell,  172  U.  S.  586,  48  L.  Ed.  568,  19  Sup.  Ct. 
289,  following  rule ;  Orchard  v.  Alexander,  157  U.  S.  336,  39  L.  Ed.  742, 
16  Sup.  Ct.  640,  holding  Secretary  of  Interior  can  review  decision  of 
local  land  officer,  in  respect  to  fraud;  American  Bell  Tel.  Co.  v.  United 
States,  68  Fed.  667,  16  C.  C.  A.  669,  where  two  patents  are  issued  to 
same  person  for  the  same  invention  equity  is  not  justified  in  canceling 
the  second  patent;  Bemardin  v.  Northall,  77  Fed.  851,  holding  remedy 
under  §  4915,  Rev.  Stats.,  may  be  exercised  after  decision  of  Court  of 
Appeals. 

In  matters  in  which  action  of  commissioner  is  qnasi-Judidal,  no  appeal 
lies  to  Secretary  of  Interior. 

Approved  in  United  States  v.  Bliss,  12  App.  D.  C.  496,  denying  man- 
damus to  compel  Secretary  of  Interior  to  hear  arguments  before  approv- 
ing or  disapproving  commissioner's  report  to  disbar  patent  attorney; 
United  States  v.  Seymour,  10  App.  D.  C.  306,  307,  314,  316,  when  acting 
judicially  decision  of  commissioner  of  patents  can  only  be  reviewed  by 
courts,  not  by  Secretary  of  Interior;  United  States  v.  Waters,  133  U.  S. 
213,  33  L.  Ed.  595,  10  Sup.  Ct.  260,  allowance  of  counsel  fee  by  court, 
not  reviewable  by  attorney  general;  Noble  v.  Union  River  Loggii^  R.  R. 
Co.,  147  U.  S.  171,  87  L.  Ed.  126,  13  Sup.  Ct.  273,  holding  decision  of 
Secretary  of  Interior  upon  a  quasi-judicial  question  is  final  so  far  as 
the  executive  is  concerned;  United  States  v.  American  Bell  Tel.  Co., 
167  U.  S.  267,  42  L.  Ed.  163,  17  Sup.  Ct.  821,  holding  determination  of 
patent  office  conclusive  upon  the  government;  United  States  v.  Duell, 
172  U.  S.  683,  43  K  Ed.  559,  19  Sup.  Ct.  288,  holding  investigation  of 
claim  for  a  patent  is  essentially  judicial;  dissenting  opinion  in  Pierce 
v.  Frace,  2  Wash.  100,  103,  26  Pac.  808,  809,  arguendo. 

Where  commissioner  has  allowed  patent,  mandamus  lies  to  compel  him 
to  prepare  same,  and  lay  it  before  the  secretary  for  his  signature,  and  to 
countersign  it,  these  duties  being  merely  ministeriaL 

Approved  in  Kimberlin  v.  Commission  to  Five  Civilized  Tribes,  104 
Fed.  658,  44  C.  C.  A.  109,  holding  mandamus  may  issue  to  compel  execu- 
tive officer  to  perform  mere  ministerial  act,  he  having  no  discretion  in 
matter,  law  imposing  the  duty;  United  States  v.  Black,  128  U.  S.  48,  49, 
82  L.  Ed.  357,  9  Sup.  Ct.  15,  holding  decision  of  commissioner  of  pen- 
sions not  reviewable ;  United  States  v.  Windom,  137  U.  S.  643,  84  L.  Ed. 
814,  11  Sup.  Ct.  199,  refusing  mandamus  to  compel  the  discharge  of  a 
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discretionary  duty;  International  Contracting  Co.  v.  Lamont,  155  U.  S. 
308,  89  L.  :pd.  163,  15  Sup.  Ct.  98,  refusing  mandamus  to  compel  Secre- 
tary of  War  to  sign  a  contract;  State  v.  Crawford,  28  Fla.  476,  14 
L.  R.  A.  256,  10  South.  120,  allowing  mandamus  to  compel  Secretary  of 
State  to  perform  ministerial  duty. 

When   mandamus   is   the   prox>er   remedy   against   public   officers. 
Note,  98  Am.  St.  Rep.  878. 

Character  and  extent  of  relief  by  mandamus  against  officer  render- 
ing decision  on  improper  ground.    Note,  7  L.  R.  A.  (N.  S.)  527. 

Remedy  by  bill  in  equity,  under  section  4915,  applies  only  wben  com- 
missioner rejects  application  for  patent,  because,  on  the  merits,  applicant  is 
not  entitled  to  it. 

Approved  in  Wende  v.  Horine,  191  Fed.  622,  under  provisions  of  Re- 
vised Statutes,  section  4895,  and  section  4915^  inventor  may  maintain 
suit  in  equity  in  his  own  name,  notwithstanding  assignment  of  his 
rights;  Schmertz  Wire  Glass  Co.  v.  Western  Glass  Co.,  178  Fed.  975, 
in  suit  under  Revised  Statutes,  section  4915,  to  obtain  issuance  of  patent 
uniting  of  interests  merely  converts  suit  into  ex  parte  one,  and  does 
not  affect  jurisdiction  of  court,  or  render  decree  subject  to  collateral 
attack;  Schmertz  Wire-Glass  Co.  v.  Pittsburgh  Plate-Glass  Co.,  168  Fed. 
87,  fact  that  pending  suit  under  Revised  Statutes,  section  4915,  between 
two  applicants  for  patents,  interests  of  two  litigants  are  united,  does 
not  deprive  court  of  jurisdiction  to  proceed  to  decree  adjudging  right 
of  prior  inventor  to  patent;  Appert  v.  Brownsville  Plate-Glass  Co.,  144 
Fed.  117,  holding  suit  by  unsuccessful  applicant  one  of  original  equity 
jurisdiction. 

Right  of  action  against  public  officers.    Note,  1  E.  R.  0.  828. 

Liability  of  officers  for  permitting  or  failing  to  abate  nuisance. 
Note,  16  E.  R.  0.  624. 

Priority  between  conflicting  patents.    Note,  20  E.  R.  0.  482. 

112  n.  S.  69-75,  28  L.  Ed.  653,  5  Sup.  Ot.  38,  MOBAN  ▼.  NEW  ORLEANS. 

Ordinance  of  New  Orleans,  directing  collection  of  license  tax,  from  per- 
sons owning  tugs  running  to  and  from  the  Onlf  of  Mexico  and  that  city,  is 
a  regulation  of  interstate  commerce,  and  void. 

Approved  in  Austin  v.  Tennessee,  179  U.  S.  373,  45  L.  Ed.  238,  21 
Sup.  Ct.  143,  holding  tobacco  being  subject  to  sale  is  article  of  com- 
merce regulated  by  Federal  government,  though  subject  some  extent 
within  police  power  of  State ;  United  States  v.  Great  Lakes  Towing  Co., 
208  Fed.  742,  tug  employed  in  towing  into  and  out  of  harbors  and  be- 
tween ports  vessels  engaged  in  interstate  commerce,  and  in  lighterage 
and  wrecking  of  vessels  so  engaged,  are  themselves  instrumentalities 
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of  interstate  commerce;  International  Transit  Co.  v.  City  of  Sault  Ste. 
Marie,  194  Fed.  527,  city  ordinance  exacting  license  fee  from  citizen 
of  foreign  country  for  privilege  of  operating  ferry-boats,  whose  situs 
is  in  foreign  country,  across  international  boundary  line,  is  invalid; 
Jewel  Tea  Co.  v.  Lee's  Summit,  189  Fed.  282,  ordinance  imposing  license 
on  agent  from  another  State  soliciting  orders  and  delivering  goods  in 
original  package  is  invalid  as  interference  with  interstate  commerce; 
Yost  V.  Lake  Erie  Transp.  Co.,  112  Fed.  748,  749,  50  C.  C.  A.  511,  hold- 
ing only  State  where  vessels  registered  therein  and  engaged  in  inter- 
state or  foreign  commerce  can  tax  same  at  home  port;  St.  Clair  County 
V.  Interstate  Car  Transfer  Co.,  109  Fed.  744,  holding  State  cannot  exact 
license  fee  for  operating  ferry  transferring  railroad  cars  across  navi- 
gable river  between  points  of  different  States ;  Williams  v.  City  of  Talla- 
d^a,  164  Ala.  643,  644,  151  South.  332,  333,  foreign  telegraph  company 
accepting  provisions  of  Revised  Statutes  authorizing  construction  of 
lines  along  post  roads,  and  engaging  in  business  within  State  is  sub- 
ject to  license  tax  on  intrastate  business;  Williams  v.  Fears,  110  Ga. 
692,  35  S.  E.  702,  holding  imposition  of  tax  upon  "emigrant  agent"  not 
r^ulation  of  interstate  commerce,  nor  does  it  violate  Const.  U.  S., 
Amendment  14;  Commonwealth  v.  Ayer  &  Co.,  117  Ky.  169,  77  S.  W. 
688,  holding  interstate  vessels  registered  at  Paducah,  Kentucky,  having 
same  painted  on  stem,  taxable  at  Paducah;  Commonwealth  v.  Break- 
water Co.,  214  Mass.  17,  18,  100  N.  E.  1038,  1039,  statute  requiring  in- 
spection of  steam  boilers  construed  to  apply  to  boiler  used  for  loading 
and  unloading  and  weighing  anchor  on  baige  used  exclusively  in  tide 
water,  under  Congress  has  legislated  relative  thereto,  is  not  invalid  as 
interference  with  interstate  commerce;  Brown  v.  Houston,  114  U.  S. 
631,  29  K  Ed.  260,  5  Sup.  Ct.  1096,  holding  coal  sent  from  Pennsylvania 
to  New  Orleans  to  be  sold,  is  taxable  there ;  Pickard  v.  Pullman  Southern 
Car  Co.,  117  U.  S.  49,  29  K  Ed.  790,  6  Sup.  Ct.  642,  holding  invalid, 
privilege  tax  on  sleeping  cars;  Philadelphia  Steamship  Co.  v.  Pennsyl- 
vania, 122  U.  S.  346,  SO  L.  Ed.  1205,  7  Sup.  Ct.  1125,  annulling  State 
tax  on  gross  receipts  of  steamship  company  plying  between  States; 
Leloup  V.  Port  of  Mobile,  127  U.  S.  648,  82  K  Ed.  814,  8  Sup.  Ct.  1384, 
annulling  license  tax  on  telegraph  company;  Pullman's  Palace  Car  Co. 
V.  Pennsylvania,  141  U.  S.  25,  35  L.  Ed.  617,  11  Sup.  Ct.  879,  upholding 
State  tax  on  capital  stock  of  railroads,  in  proportion  to  its  mileage; 
Prere  v.  Von  Schoeler,  47  La.  Ann.  327,  27  L.  R.  A.  415,  16  South.  809, 
and  Harman  v.  Chicago,  147  U.  S.  407,  87  K  Ed.  221,  13  Sup.  Ct.  310, 
(affirming  140  111.  388,  390,  29  N.  E.  736,  737),  annulling  municipal 
license  tax  on  steam  tugs,  licensed  by  the  United  States;  Covington  etc. 
Bridge  Co.  v.  Kentucky,  154  U.  S.  220,  88  K  Ed.  969,  14  Sup.  Ct.  1093, 
holding  invalid.  State  statute  prescribed  schedule  of  rates  for  bridge; 
State  V.  Rankin,  11  S.  D.  149,  76  N.  W.  301,  and  In  re  Tinsman,  05  Fed. 


112U.S.7&-«3  NOTES  ON  U- S.  REPORTS.  672 

649,  annulling  license  tax  on  soliciting  agents;  Osborne  v.  State,  33  Fla. 
186,  39  Am.  St  Rep.  114,  25  L.  R.  A.  128,  14  South.  595,  upholding  tax 
on  express  companies;  Coit  v.  Sutton,  102  Mich.  327,  25  L.  R.  A.  820, 
60  N.  W.  690,  holding  license  did  not  apply  to  foreign  corporations  sell- 
ing commodities  manufactured  outside  the  State;  Lumberville  Bridge 
Co.  V.  Assessors,  55  N.  J.  L.  535,  25  L.  R.  A.  187,  26  Atl.  713,  uphold- 
ing yearly  license  on  corporations;  "Wisconsin  Tel.  Co.  v.  Oshkosh,  62 
Wis.  40,  21  N.  W.  832,  holding  city,  without  legislative  authority,  could 
not  exact  an  additional  license  fee;  dissenting  opinion  in  St.  Louis  t. 
Western  Union  Tel.  Co.,  148  U.  S.  105,  87  L.  Ed.  885,  13  Sup.  Ct.  490, 
majority  upholding  for  use  of  streets  by  tel^raph  company;  dissenting 
opinion  in  Adams  Express  Co.  v.  Ohio,  165  U.  S.  234,  41  L.  Ed.  700,  17 
Sup.  Ct.  314,  upholding  tax  on  gross  receipts  of  telegraph  companies. 

Distinguished  in  Northwestern  Lumber  Co.  v.  Chehalis  County,  25 
Wash.  100,  64  Pac.  910,  holding  ocean-going  tugs  owned  and  exclusively 
used  by  State  lumber  company  within  State  are  taxable  therein  though 
rc^stered  in  foreign  State. 

Constitutionality    of    State    regulations    of    interstate    commerce. 
Note,  27  Am.  St.  Rep.  263. 

Shipments  within  State  as  part  of  interstate  or  foreign  transporta- 
tion.   Note,  17  L.  R.  A.  648. 

Situs  of  vessels  for  purpose  of  taxation.    Note,  8  Ann.  Oas.  1108. 

Where  ships  are  taxable.    Note,  87  L.  R.  A.  618. 

Taxation  of  corporate  franchises.    Note,  67  L.  R.  A.  80. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
654,  698. 

112  n.  8.  75,  28  L.  Ed.  665,  5  Sup.  Ot.  41,  YOBE£  v.  MEW  OBUBAN& 

Not  cited. 

112  U.  a  75,  28  L.  Ed.  666,  5  Sap.  Ct  41,  EdJPSS  TOW-BOAT  CO.  T. 
NEW  OBI.EAK& 

Not  cited. 
112  U.  8.  76-83,  28  !•.  Ed.  678,  h  Sap.  Ct.  85,  T7MITED  STATES  T.  WAD- 


Section  5608,  Bev  Stats.,  proyidJng  for  punlstament  of  conspiracies  to 
prevent  enjoyment  of  any  right  or  privilege  guaranteed  by  Federal  Con- 
stitution, is  valid. 

Approved  in  Motes  v.  United  States,  178  U.  S.  462,  44  L.  Ed.  1151, 
20  Sup.  Ct.  995,  holding  life  imprisonment  for  conspiracy  accompanied 
with  murder  in  violation  of  U.  S.  Rev.  Stats.,  §§  5508,  5509,  providing 
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imposition  State  law,  not  excessive  of  Federal  authority;  United  States 
V.  Morris,  125  Fed.  322,  holding  conspiracy  between  two  or  more  to 
prevent  negro  citizen  leasing  and  cultivating  land,  because  negroes,  un- 
constitutional within  Rev.  Stats.  U.  S.,  §5508;  Baldwin  v.  Franks,  120 
U.  S.  690,  30  K  Ed.  770,  7  Sup.  Ct.  661  (see  dissenting  opinion  in  120 
U.  S.  697,  700,  30  L.  Ed.  774,  775,  7  Sup.  Ct.  665,  667),  holding  depriv- 
ing Chinese  subjects  of  rights  guaranteed  by  treaty,  is  not  within  §  5508 ; 
Logan  V.  United  States,  144  U.  S.  291,  36  L.  Ed.  439,  12  Sup.  Ct.  625, 
holding  conspiracy  to  injure  prisoner  of  United  States  marshal,  is  within 
section  5508;  United  States  v.  Lancaster,  44  Fed.  894,  10  L.  B.  A.  322, 
holding  intimidation,  to  prevent  prosecution  for  contempt,  is  within  sec- 
tion 5508;  Green  v.  Elbert,  63  Fed.  309, 11  C.  C.  A.  207,  holding  Federal 
court  had  no  jurisdiction  of  action  of  damages  for  conspiracy  to  disbar 
attorney  from  State  court;  dissenting  opinion  in  United  States  v.  Mos- 
ley,  238  U.  S.  393,  59  K  Ed.  1359,  35  Sup.  Ct.  904,  majority  holding  that 
State  election  officers  may  be  indicted  in  Federal  courts  for  conspiring 
to  deprive  qualified  voters  of  right  to  vote  for  member  of  Congress  by 
omitting  votes  cast  from  count  and  return  to  State  election  board;  dis- 
senting opinion  in  Hodges  v.  United  States,  203  U.  S.  25,  51  L.  Ed.  72, 
27  Sup.  Ct.  6,  majority  holding  that  Federal  court  has  no  jurisdiction 
of  conspiracy  made  and  carried  but  within  State  to  prevent  citizen  of 
African  descent  from  making  or  carrying  out  contracts  for  labor. 

Bight  to  make  effectual  a  homestead  entry^  is  one  protected  by  section 
5508,  Bev.  Stats.,  punishing  conspiracy  to  deprive  anyone  of  lights  gnaran- 
teed  hy  Federal  Oonstltntlon. 

Approved  in  Gauthier  v.  Morrison,  232  U.  S.  460,  58  L.  Ed.  685,  34 
Sup.  Ct.  384,  person  forcing  qualified  entr3rman  to  withdraw  from  land 
open  to  entry,  although  erroneously  shown  on  plat  as  lake,  wrongfully 
invades  possessory  right  of  homesteader;  Twining  v.  New  Jersey,  211 
U.  S.  97,  58  L.  Ed.  105,  29  Sup.  Ct.  14,  exemption  from  compulsory  self- 
incrimination  is  not  privilege  or  immunity  of  national  citizenship  guar- 
anteed by  Fourteenth  Amendment  against  abridgment  by  States;  Bu- 
chanan V.  United  States,  233  Fed.  258,  defendants  believing  one  of  their 
number  was  entitled  to  improvements  upon  unperfected  homestead,  go- 
ing upon  land  in  good  faith  and  removing  improvements,  are  not  guilty, 
as  criminal  intent  is  lacking;  United  States  v.  Aczel,  219  Fed.  933,  right 
to  serve  as  members  of  election  board,  where  Federal  representatives  and 
senators  are  to  be  elected,  is  punishable  as  conspiracy  to  deprive  citizen 
of  privilege  secured  by  Constitution;  United  States  v.  Stone,  188  Fed. 
840,  indictment  alleging  that  accused  aided  and  abetted  two  persons 
named  in  conspiracy  to  deprive  citizens  of  right  to  vote  at  Congressional 
election  by  printing  ballots  with  knowledge  of  their  purpose,  is  suffi- 
cient; Felix  V.  United  States,  186  Fed.  689.,  108  C.  C.  A.  503,  right  to 
XII— 43 
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vote  at  election  for  member  of  Honse  of  Representatives  is  privilege 
guaranteed  by  Constitution,  and  is  within  meaning  of  section  5508,  Re- 
vised Statutes;  United  States  v.  Powell,  151  Fed.  659,  660,  private  in- 
dividuals taking  prisoner  from  custody  of  State's  officers  and  lynching 
him  to  prevent  trial  by  State  are  not  indictable  under  sections  5508  and 
5509  of  Revised  Statutes;  Ex  parte  Riggins,  134  Fed.  421,  refusing  to 
release  petitioner  where  indictment  charged  lynching  of  negro  a  con- 
spiracy to  deprive  him  of  rights  as  citizen;  Karem  v.  United  States,  121 
Fed.  253,  61  L.  R.  A.  437,  57  C.  C.  A.  486,  holding  prevention  of  negroes 
voting  at  State  or  municipal  elections  within  Rev.  Stats.,  §  5508,  must 
relate  to  acts  of  State,  not  of  individuals;  Logan  v.  United  States,  144 
U.  S.  292,  36  L.  Ed.  439,  12  Sup.  Ct.  626,  holding  conspiracy  to  injure 
prisoner  of  United  States  marshal,  is  within  section  5508;  In  re  Bald- 
win, 11  Sawy.  535,  536,  27  Fed.  188,  189,  holding  section  5519,  Rev. 
Stats.,  embracing  a  conspiracy  to  deprive  Chinese  residents  from  privi- 
leges of  citizens  of  State,  is  unconstitutional;  United  States  v.  Patrick, 
54  Fed.  346,  holding  offense  of  killing  revenue  officer  in  discharge  of  duty, 
is  within  Rev.  Stats.,  §  5508;  United  States  v.  Ringeling,  8  Mont,  357, 
20  Pac.  644,  holding  section  5508,  not  applicable,  where  title  was  sup- 
ported only  by  laws  of  the  territory. 

Distinguished  in  United  States  v.  Moore,  129  Fed.  634,  denying  juris- 
diction to  punish  conspiracy  against  citizen  organizing  miners'  union; 
United  States  v.  Sanges,  48  Fed.  84,  holding  right  to  testify  before  a 
Federal  grand  jury  is  not  within  section  5508. 

The  allegation  of  a  conspiracy  to  prevent  party  from  exercising  the 
right  to  make  effectnal  his  liomestead  entry,  and  the  acts  done  in  pnrsaance 
of  that  conspiracy,  and  the  going  in  disgnise  to  his  house;  held,  to.  have  been 
stated  with  reasonable  precision,  so  as  to  bring  the  case  within  section  6508, 
Bev.  Stats. 

Approved  in  United  States  v.  American  Naval  Stores  Co.,  186  Fed. 
595,  indictment  charging  conspiracy  to  restrain  and  monopolize  inter- 
state trade  and  commerce  in  violation  of  Sherman  Anti-trust  Act  con- 
sidered and  held  sufficient;  Smith  v.  United  States,  157  Fed.  725,  85 
C.  C.  A.  353,  indictment  charging  conspiracy  in  language  of  Revised 
Statute,  section  5508,  to  deprive  person  of  freedom  from  involuntary 
servitude,  was  sufficient;  Ex  parte  Riggins,  134  Fed.  412,  applying  rule 
to  lynching  of  negro ;  Haynes  v.  United  States,  101  Fed.  819,  42  C.  C.  A. 
34,  holding  indictment  under  Rev.  Stats.,  §  5508,  charging  conspiracy  to 
prevent  person  settling  public  land,  falling  describing  acts  of  conspiracy, 
is  insufficient;  United  States  v.  Adler,  49  Fed.  735,  upholding  indict- 
ment for  fraudulent  presentation  of  claim  for  pension;  United  States 
V.  Adler,  49  Fed.  738,  upholding  indictment  for  conspiracy  to  obtain 
pension;  United  States  v.  Patrick,  54  Fed.  345,  holding  offense  of  kill- 
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ing  a  revenue  offieer  is  within  section  5508;  United  States  v.  Patterson, 
55  Fed.  638,  639,  and  United  States  v.  Patterson,  59  Fed.  281,  holding 
it  sufficient  if  means  of  the  conspiracy  are  alleged  with  reasonable  pre- 
cision. 

Distinguished  in  United  States  t.  Sanges,  48  Fed.  88,  89,  90,  holding 
right  to  testify  before  a  Federal  grand  jury,  is  not  within  section  5508. 

Necessity  of  both  residence  and  cultivation  as  condition  of  patent 
under  homestead  entry.    Note,  42  L.  B.  A.  (N.  S.)  752. 

Where  question  presented  by  certificate  of  divlsloii,  is  not  a  well-defined, 
clear-cut  question  of  law,  It  wlU  not  be  considered. 

Approved  in  dissenting  opinion  in  Hart  v.  Roberts,  80  Conn.  81,  66 
Atl.  1030,  majority  holding  that  on  trustee's  complaint  for  order  author- 
izing him  to  sell  trust  property  and  reinvest  proceeds,  Supreme  Court 
of  Errors  will  not  advise  whether  Superior  Court  has  power  to  author- 
ize acceptance  of  offer  for  property,  which  it  does  not  appear  either 
court  or  trustee  deems  advantageous;  United  States  v.  Minor,  114  U.  S. 
238,  29  L.  Ed.  112,  5  Sup.  Ct.  838,  arguendo. 

Definiteness  of  question  to  be  certified.    Note,  31  K  B.  A.  895. 

Quaere,  whether  crime  punishable  by  declaring  party  ineligible  to  any 
ofllce,  is  "infamous,'*  within  constitutional  provision  requiting  presentment 
by  grand  Jury. 

Approved  in  Ex  parte  Wilson,  114  U.  S.  426,  29  L.  Ed.  92,  5  Sup.  Ct. 
939,  holding  infamous,  crime  punishable  by  imprisonment  at  hard  labor; 
Mackin  v.  United  States,  117  U.  S.  361,  352,  29  L.  Ed,  911,  6  Sup.  Ct. 
778,  779,  and  United  States  v.  Johannesen,  35  Fed.  413,  where  punish- 
ment is  imprisonment  in  State  prison,  charge  is  ''infamous";  Harris 
V.  Terry,  98  N.  C.  134,  3  S.  E.  746,  holding  it  an  infamous  offense  for 
postmaster  to  open  mail  matter. 

112  U.  8.  8^-88,  28  L.  Ed.  617,  5  Sup.  Ct.  75,  WILSON  v.  ABBICK. 

Administrator  de  bonis  non,  cannot  sue  for  proceeds  of  administered  as- 
sets in  hands  of  agent  of  administrator;  e.  g.,  a  debt  collected  by  such  agent; 
it  is  not  an  administered  asset. 

Approved  in  Vandeventer  v.  Florida  Savings  Bank,  162  Mo.  App.  42, 
141  S.  W.  903,  statute  prohibiting  administrators  to  assign  notes  except 
to  creditors,  distributees,  and  legatees  applies  only  to  assets  of  estate, 
not  to  note  executed  to  administrator  in  payment  of  judgment  of  estate, 
and  assignment  of  such  note  to  bank  was  valid;  Prusa  v.  Everett,  78 
Neb.  253,  254, 113  N.  W.  571,  administrator  de  bonis  non  has  all  powers 
of  predecessor  and  may  sue  to  recover  funds  in  hands  of  agents  em- 
ployed by  his  predecessor;  McCreery  v.  Bank,  55  W.  Va.  670,  47  S.  E. 
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893,  denying  recovery  of  bauk  eertificates  pledged  by  executor  as  col- 
lateral security. 

Administrators  de  bonis  non.    Note,  108  Am.  St.  B^.  421,  429. 

Assets  passing  to  administrator  de  bonis  non.    Note,  40  L.  R.  A.  68. 

112  U.    S.   88-94,   28   L.   Ed.   630,   5   Sap.   Ot.   67,   X7NITED   STATES  T. 
FIANDEBS. 

Collector  appointed  under  act  of  1862,  is  entitled  to  percentage  on  money 
accounted  for  and  paid  over,  ftom  time  he  enters  on  his  duties  and  his  ser- 
vices are  accepted,  not  merely  from  time  lie  takes  oath  and  files  bond. 

Approved  in  United  States  v.  Eaton,  169  U.  S.  348,  42  L.  Ed.  773,  18 
Sup.  Ct.  381,  allowing  compensation  for  duties  performed,  before  offi- 
cial bond  was  filed.  • 

Distinguished  in  State  v.  Holtcamp,  168  Mo.  App.  411,  163  S.  W.  78, 
failure  to  testamentary  guardian  of  infants  to  notify  probate  court  of 
acceptance  of  guardianship  gives  probate  court  jurisdiction  to  appoint 
statutory  guardian. 

Collector  appointed  under  act  of  1862,  Is  entitled  in  suit  against  him  on 
his  bond,  to  recover  public  money  not  paid  over,  to  set  off  money  paid  for 
advertisements,  required  by  section  19,  of  that  act,  If  amount  Is  reasonable 
and  proper,  although  never  formally  allowed  or  certified. 

Approved  in  Ticer  v.  State,  35  Okl.  7,  128  Pac.  496,  where  law  re- 
quires ofi&cer  to  do  that  which  requires  expenditure  of  money  for  which 
no  provision  is  made  to  supply  him  with  cash  in  hand,  he  may  make 
expenditure  out  of  his  own  funds  and  recover  reimbursement  therefor; 
United  States  v.  Reed,  61  Fed.  416,  9  C.  C.  A.  663,  holding  shipper  com- 
missioner's expenditures,  a  proper  chai^  against  the  government; 
Swigett  V.  United  States,  78  Fed.  459,  and  United  States  v.  gwigg^tt, 
83  Fed.  104,  27  C.  C.  A.  46^,  both  holding  government  was  under  an 
implied  obligation  to  reimburse  government  for  of&ce  rent. 

Distinguished  in  Dillon  v.  Whatcom  Co.,  12  Wash.  413,  41  Pac.  180, 
holding  courts  cannot  feview  the  conclusion  of  county  commissioners, 
as  to  the  nec&sity  of  employing  help. 

Setoff,  counterclaim,  or  recoupment  in  action  by  State.    Note,  S3 
L.  B.  A.  (N.  S.)  381. 

112  U.  a  94-123,  28  L.  Ed.  643,  5  Sup.  Ot.  41,  ELK  v.  WILEIKS. 

Indian,  horn  a  memher  of  a  tribe,  recognized  as  such  hy  United  States, 
who  has  voluntarily  separated  himself  from  same,  taking  up  residence  among 
whites,  hut  not  naturalized  or  taxed,  or  recognized  as  a  citizen.  Is  not  a  citi- 
zen of  United  States,  within  Fourteenth  Amendment. 

Approved  in  United  States  v.  Sandoval,  231  U.  S.  39,  58  K  Ed.  Ill, 
34  Sup.  Ct.  1,  Congress  has  power  to  exclude  liquor  from  lands  of 
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Paeblo  Indians,  for  although  Indians  have  fee-simple  title,  it  is  com- 
munal ;  Tiger  v.  Western  Investment  Co.,  221  U.  S.  311,  55  L.  Ed.  747, 

31  Sup.  Ct.  678,  act  of  Congress,  April  26,  1906,  is  not  invalid  as  de- 
priving Indians  upon  whom  citizenship  has  been  bestowed  of  their 
property  without  due  process  because  it  places  further  restrictions  upon 
their  right  of  alienation  of  lands;  Nunn  v.  Hazelrigg,  216  Fed.  333, 
132  C.  C.  A.  474,  decision  of  commission  that  person  was  entitled  to 
enrollment  in  Creek  Tribe  either  as  citizen  or  freedman,  is  conclusive 
of  such  right  and  of  his  relationship  to  tribe,  whether  by  blood  or  as 
freedman;  In  re  Young,  198  Fed.  716,  son  of  German  father  and 
Japanese  mother  is  not  ^' white  person"  and  is  not  eligible  to  naturaliza- 
tion ;  United  States  v.  Allen,  171  Fed.  917,  by  act  March  3, 1901,  declar- 
ing every  Indian  in  Indian  Territory  to  be  citizen  all  members  of  Five 
Civilized  Tribes  became  citizens,  and  United  States  cannot  maintain 
suits  in  its  own  name  in  their  behalf,  to  which  they  are  not  parties,  to 
cancel  conveyances  made  by  them  of  their  allotted  lands;  Peters  v. 
Malin,  111  Fed.  249,  holding  Federal  control  arises  from  its  relation  to 
all  tribal  Indians,  and  is  not  dependent  upon  title  to  land  upon  which 
they  reside;  Y-ta-tah-wah  v.  Rebock,  105  Fed.  259,  holding  tribal 
Indian  may  sue  in  Federal  court  for  his  arrest  under  State  statute  in- 
applicable to  him,  construction  Federal  law  and  treaties  being  involved ; 
Schock  V.  Sweet,  45  Okl.  59,  145  Pac.  390,  town  lots  originally  part  of 
Indian  homestead  allotment  were  not  exempt  from  taxation  after  title 
passed  from  allottee  to  purchaser;  State  v.  Columbia  George,  39  Or. 
134,  65  Pac.  606,  holding  act  Congress  February  8,  1887,  not  relinquish- 
ing Federal  criminal  jurisdiction,  murder  'on  Umatilla  reservation  is 
triable  only  in  Federal  courts;  Paul  v.  Chilsoquie,  70  Fed.  402,  following 
rule ;  Boyd  v.  Nebraska,  143  U.  S.  162,  36  L.  Ed.  110,  12  Sup.  Ct.  382, 
that  person  had  long  voted  and  held  ofQce,  was  sufficient  to  authorize 
jury  in  holding  him  duly  naturalized;  Famous  Smith  v.  United  States, 
151 U.  S.  55, 88  L.  Ed.  70, 14  Sup.  Ct.  236,  holding  testimony  did  not  tend 
to  prove  murdered  man  an  Indian;  United  States  v.  Wong  Eam  Ark, 
169  U.  S.  680,  682,  42  L.  Ed.  902,  18  Sup.  Ct.  469,  holding  child  bom  of 
Chinese  parents,  domiciled  here,  a  citizen;  Wau-pe-Man-qua  ▼.  Aldrich, 
28  Fed.  498,  holding  lands  of  Miami  chief  not  taxable;  In  re  Saito,  62 
Fed.  128,  holding,  under  statute,  Japanese  not  entitled  to  naturalization; 
United  States  v.  Boyd,  68  Fed.  579,  holding  Cherokees  in  North  Caro- 
lina, not  citizens;  In  re  Rodriguez,  81  Fed.  352,  353,  holding  Mexicans 
may  be  naturalized;  People  v.  Bray,  105  Cal.  347,  27  L.  B.  A.  159,  38 
Pac.  732,  upholding  law  forbidding  sale  of  liquor  to  Indians;  Board  of 
Commrs.  of  Allen  County  v.  Simons,  129  Ind.  200,  18  L.  B.  A.  515,  28 
N.  E.  422,  holding  Indian  lands  not  taxable;  Stadtler  v.  School  Dist., 
71  Minn.  318,  73  N.  W.  959,  and  Benny  v.  O'Brien,  58  N.  J.  L.  37,  38, 

32  Atl.  697,  both  holding  persons  bom  in  United  States,  of  parents  not 


112  U.  S.  9^123  NOTES  ON  U.  S.  REPORTS.  678 

diplomats,  domiciled  here,  to  be  citizens;  In  re  Narragansett  Indians, 
20  R.  I.  781,  40  Atl.  372,  where  tribe  has  ceased  to  exist  as  such,  State 
may  purchase  its  lands ;  dissenting  opinion  in  Stevenson  v.  Christie,  64 
Ark.  78,  79,  42  S.  W.  420,  421,  majority  enforcing  contract  made  in 
Indian  country  with  an  Indian. 

Distinguished  in  In  re  Minook,  2  Alaska,  212,  holding  under  Indian 
severalty  bill,  an  Indian  voluntarily  separating  from  tribe  and  adopt- 
ing civilization  a  citizen  by  naturalization;  Keokuk  v.  Ulam,  4  Okl.  15, 
38  Pac.  1084,  subjecting  personal  property  of  Indian  separating  from 
reservation  to  taxation. 

Who  are  aliens.    Note,  84  Am.  Dec.  211. 

Costs  cannot  be  awarded,  when  case  Is  dismissed  for  want  of  Jurisdiction. 
Approved  in  Smith  v.  Whitney,  116  U.  S.  175,  29  L.  Ed.  603,  6  Sup. 
Ct.  574,  reviewing  refusal  to  grant  writ  of  prohibition,  where  lower 
court  was  without  jurisdiction;  dissenting  opinion  in  In  re  Abraham, 
93  Fed.  787,  35  C.  C.  A.  592,  majority  allowing  costs  for  unlawful 
seizure. 

ProYision  of  Fourteenth  Amendment,  that  all  persons  bom  In  United 
States,  ''subject  to  the  Jurisdiction  thereof,"  are  citizens,  means,  not  merely 
subject  In  some  respect  to  the  Jurisdiction  of  the  United  States,  but  com- 
pletely subject  to  their  political  Jurisdiction,  and  owing  them  immediate 
allegiance. 

Approved  in  Luria  v.  United  States,  231  U.  S.  22,  68  L.  Ed.  105,  34 
Sup.  Ct.  10,  affirming  decree  canceling  certificate  of  naturalization  as 
illegally  procured,  where  person  left  during  following  month  for  foreign 
country  and  took  up  permanent  residence  there;  Dunbar  v.  Green,  66 
Kan.  566,  72  Pac.  246,  holding  litigant  though  member  of  Indian  tribe 
doe^  not  release  him  from  all  obligations  to  be  diligent  in  asserting  his 
rights;  Board  of  Commrs.  of  Miami  County  v.  GJodfroy,  27  Ind.  App. 
616,  60  N.  E.  179,  holding  Indian  voluntarily  taking  up  residence  apart 
from  any  tribe  and  adopting  habits  of  civilized  life  is  an  Indian  citizen, 
and  liable  to  taxation;  United  States  v.  Wong  Bam  Ark,  169  U.  S.  676, 
680,  681,  42  L.  Ed.  900,  902,  18  Sup.  Ct.  467,  469  (see  dissenting  opinion, 
169  U.  S.  722,  724,'42  L.  Ed.  916,  917, 18  Sup.  Ct.  484,  485),  affirming  71 
Fed.  3S5,  391,  holding  child  of  Chinese  parents,  domiciled  here,  bom  in 
United  States,  is  a  citizen. 

Indian  tilbe  is  an  alien,  thon^th  dependent,  power. 

Approved  in  United  States  v.  Douglas,  190  Fed.  483,  485,  86  L.  B.  A. 
(N.  S.)  1075,  111  C.  C.  A.  314,  statute  prohibiting  person  employed  in 
Indian  affairs  to  trade  with  Indians,  precludes  industrial  school-teacher 
employed   by  government   from  purchasing  from  Indians   cattle  fur- 
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nished  to  them  by  United  States;  Jones  v.  Meehan,  175  U.  S.  10,  44 
L.  Ed.  49,  20  Sup.  Ct.  1,  construing  treaty  in  sense  it  would  naturally 
be  understood  by  the  Indians;  Thebo  v.  Choctaw  Indians,  66  Fed.  374, 
13  C.  C.  A.  519,  holding  Federal  court  in  Indian  Territory  had  no  juris- 
diction of  action  against  Choctaw  nation. 

112  U.  S.  12a-129,  28  L.  Ed.  678,  5  Sup.  Ot.  77,  ADAMS  OOITKTT  v.  BX7B- 
IiINGTON  ETC.  E.  E.  CO. 

Supreme  Court  has  no  Jurisdiction,  where  record  shows  a  Federal  and 
non-Federal  question  in  State  court,  and  case  was  disposed  of  below  on  the 
latter. 

Approved  in  Chapman  v.  Goodnow,  123  U.  S.  548,  81  L.  Ed.  238,  8 
Sup.  Ct.  215,  Brpoks  v.  Missouri,  124  U.  S.  400,  31  L.  Ed,  458,  8  Sup. 
Ct.  446,  New  Orleans  Water  Works  v.  Louisiana  Sugar  Refining  Co., 
125  U.  S.  30,  31  L.  Ed.  612,  8  Sup.  Ct.'746,  De  Saussure  v.  Gaillard,  127 
U.  S.  234,  32  L.  Ed.  132,  8  Sup.  Ct.  1062,  and  Hale  v.  Akers,  132  U.  S. 
565,  33  L.  Ed.  446,  10  Sup.  Ct.  175,  aU  following  rule;  Felix  v.  Scham- 
weber,  125  U.  S.  60,  31  L.  Ed.  689,  holding  Federal  question,  not  appear- 
ing by  the  record,  cannot  be  originated  by  a  certificate  of  the  chief 
justice ;  Israel  v.  Arthur,  152  U.  S.  362,  38  L.  Ed.  478,  14  Sup.  Ct.  58^, 
and  Michigan  t.  Flint  etc.  R.  R.  Co.,  152  U.  S.  368,  88  L.  Ed.  ^82,  14 
Sup.  Ct.  588,  dismissing  writ  of  error  presenting  no  Federal  question. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  533. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  68  L.  B.  A. 
42. 

Opinion  required  to  be  filed  before  Judgment  is  rendered,  is  a  part  of 
record,  on  error  to  a  State  court,  and  may  be  examined  by  Supreme  Court, 
to  ascertain  question  decided. 

Approved  in  Philadelphia  Fire  Assn.  v.  New  York,  119  U.  S.  116,  SO 
L.  Ed.  346,  7  Sup.  Ct.  Ill,  following  rule ;  Kreiger  v.  Shelby  R.  R.,  125 
U.  S.  44,  31  L.  Ed.  678,  8  Sup.  Ct.  755,  examining  recorded  opinion,  to 
ascertain  ground  of  judgment. 

Distinguished  in  Pennsylvania  Co.  y.  Versten,  140  HI.  641,  15  K  B.  A. 
800,  30  N.  £.  541,  holding  opinion  of  lower  court  not  a  part  of  the 
record. 

Opinion  of  court  below  as  part  of  record.    Note,  15  K  B.  A.  799. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  re- 
view State  court's  decision.    Note,  63  L.  B.  A.  331. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Sn* 
preme  Court.    Note,  68  L.  B.  A.  474,  478. 
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112  U.  8.  129-138,  28  L.  Ed.  675,  NIX  v.  ALLEN. 

Under  act  of  1841,  where  person  made  pre-emption  entry  of  northeast 
qoarter  of  quarter  section,  on  whidi  he  settled,  and  to  which  he  filed  his 
declaratory  statement,  he,  in  law^  abandoned  his  settlement  on  the  other 
three  quarters,  for  purposes  of  pre-emption. 

Distinguished  in  Miller  v.  Hamley,  31  Colo.  499,  74  Pac.  981,  holding 
locator  obtaining  patent  for  portion  of  lode  claim,  retaining  possession 
of  remainder,  did  not  lose  rights  thereto. 

Miscellaneous.  Cited  in  Nix  v.  Draughan,  54  Ark.  346,  15  S.  W.  894, 
generally. 

112  n.  S.  189-143,  28  L.  Ed.  641,  5  Sup.  Ot.  65,  MEBSMAV  v.  WEBGES. 

Addition  of  signature  of  a  surety  to  a  promissory  note,  without  consent 
of  maker,  does  not  discharge  him. 

Approved  in  Pensacola  State  Bank  v.  Melton,  210  Fed.  69,  under 
Kentucky  statute  change  of  date  of  maturity  of  note  from  May  15, 
1907,  to  May  15,  1908,  without  consent  of  defendants  was  material 
alteration  which  released  them  from  liability;  Rankin  v.  Tygard,  198 
Fed.  803,  119  C.  C.  A.  591,  holding  alteration  in  bond  to  indemnify 
national  bank  against  delinquencies  of  president  were  immaterial  and 
did  not  release  sureties;  First  Nat.  Bank  v.  Weidenbeck,  97  Fed.  898, 
38  C.  C.  A.  131,  holding  third  party's  name  on  note  as  guarantor,  by 
agreement  with  payee,  without  maker's  privity,  and  subsequent  erasure, 
agreement  between  same  parties  not  material  alteration;  International 
Harvester  Co.  v.  Davis,  13  Ga.  App.  4,  78  S.  E.  771,  affixing  name  of 
attesting  witness  to  mortgage  on  personalty  after  delivery  and  without 
consent  of  mortgagor  is  not  such  material  alteration  as  will  avoid  mort- 
gage; Taylor  v.  Acom,  1  Ind.  Ter.  441,  45  S.  W.  131,  wife  signing  note 
at  instance  of  payee  as  further  security,  after  delivery  of  note,  and 
without  knowledge  of  her  husband,  is  surety,  though  name  was  at  end 
of  note  together  with  that  of  original  maker,  and  there  was  nothing 
in  note  to  show  her  liability  was  that  of  surety ;  Produce  Exchange  etc. 
Co.  V.  Bieberbach,  176  Mass.  590,  58  N.  E.  168,  holding  the  fact  that 
name  of  subsequent  indorser  was  a  forgery  did  not  affect  liability  of 
prior  indorsers ;  Kief er  v.  Tolbert,  128  Minn.  620,  151  N.  W.  530,  under- 
signing by  plaintiff  of  notes  made  by  defendant  without  request 
or  knowledge  of  defendant  did  not  amount  to  material  alteration  dis- 
charging defendant;  Barton  Savings  Bank  etc.  Co.  v.  Stephenson,  87 
Vt.  440,  51  L.  R.  A.  (N.  S.)  846,  89  Atl.  641,  where  maker  of  note,  after 
it  had  been  signed  by  co-makers  and  left  with  him  to  deliver  to  bank, 
crossed  out  date  and  inserted  another  date,  alteration  was  alteration 
in  fact,  and  could  not  be  regarded  as  mere  memorandum  of  date  from 
which  interest  was  to  be  computed;  Barnes  v.  Van  Keuren,  31  Neb.  168, 
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47  N.  W.  849,  following  rule;  United  States  Glass  Co.  v.  Mathews,  89 
Fed.  830,  32  C.  C.  A.  364,  holding  there  was  no  alteration  of  original 
contract;  Farmers'  Bank  v.  Myers,  50  Mo.  App.  162,  holding  signing 
a  name  as  maker  to  a  note  will  discharge  original  parties. 

Distinguished  in  United  States  Glass  Co.  v.  West  Virginia  etc.  Bottle 
Co.,  81  Fed.  995,  holding  sureties  discharged  by  alteration  of  bond. 

Effect   on    mortgage    of    alteration    of   note    secured.    Notes,    16 
L.  B.  A.  468;  41  L.  B.  A.  (N.  S.)  233. 

Effect  of  alteration  of  note  on  bona  fide  holders.    Note,  36  L.  B.  A. 
466. 

Wbere  bosband  and  wife  execute  mortgage,  to  secure  note  by  busband 
to  partner,  and  indorsed  by  latter,  and  partner  adds  name  of  wife  to  note, 
without  ber  or  ber  husband's  consent.  It  Is  not  ayoided  as  againftt  one  lend- 
ing money  on  same. 

Cited  in  First  Nat.  Bank  v.  Ashmead,  23  Fla.  389,  2  South.  661, 
arguendo. 

Distinguished  in  First  Nat.  Bank  v.  Weidenbeck,  87  Fed.  274,  releas- 
ing maker,  where  payee  procured  third  party  to  guarantee  note. 

Under  act  of  1876,  Circuit  Court  has  Juxisdlction  of  suit  between  dtl- 
sens  of  different  States,  to  foreclose  mortgage  secured  by  note,  of  which 
plaintiff  is  Indorsee,  although  payee  and  mortgagee  is  a  citizen  p|  same  State 
with  defendant. 

Approved  in  Dodge  v.  TuUeys,  144  U.  S.  456,  36  L.  Ed.  503,  12  Sup. 
Ct.  730,  holding  citizenship  of  obligee  of  negotiable  bond,  becomes  im- 
material after  transfer. 

112  U.  a  144-U9,  28  L.  Ed.  670,  5  Sup.  Ct.  81,  HOBBACH  v.  HILL. 
Fraud,  to  Yltlate  a  sale,  must  be  mutuaL 
Cited  in  Hetterman   Bros.   Co.   v.   Young    (Tenn.),  52   S.   W.  546, 
arguendo. 

Conyeyance  made,  with  an  agreement  to  reconvey.  If  certain  payments 
were  made,  held,  under  the  drcnmstances,  not  a  mortgage,  there  being  no 
pre-existing  debt. 

Approved  in  Wallace  v.  Johnstone,  129  U.  S.  64,  32  L.  Ed.  621,  9  Sup. 
Ct.  245,  following  rule;  Charles  v.  Thacker,  167  Ky.  838,  181  S.  W. 
612,  where  mortgagors  of  land  worth  one  thousand  dollars  to  one  thou- 
sand two  hundred  and  fifty  dollars,  upon  mortgagee's  refusal  to  renew, 
executed  absolute  deed  with  agreement  in  writing  to  annul  deed  upon 
payment  of  .one  thousand  dollars,  and  mortgagee  and  his  heirs  remained 
in  possession  seven  years,  transaction  was  held  conditional  sale,  not 
mortgage. 

Test  between  mortgage  and  conditional  sale..    Note,  18  E.  R.  0.  13. 
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One  cannot  complain  of  a  frandnlent  conveyance,  wbo  was  not  a  creditor 
at  the  time. 

Approved  in  In  re  Stone,  206  Fed.  358,  petition  in  involuntary  bank- 
ruptcy, not  showing  more  than  one  creditor  at  time  of  alleged  prefer- 
ence, nor  that  debts  of  petitioner  had  been  created  at  time  of  alleged 
fraudulent  transfer  is  insufficient;  In  re  Callison,  130  Fed.  988,  sus- 
taining demurrer,  petition  failing  to  show  creditor  such  at  time  con- 
veyance  made ;  Brake  v.  Callison,  129  Fed.  202,  63  C.  C.  A.  359,  deny- 
ing conveyance  to  all  existing  creditors  an  act  of  bankruptcy;  Mer- 
chants' Bank  v.  Thomas,  121  Fed.  310,  57  C.  C.  A.  374,  holding  partner- 
ship prior  to  bankruptcy  may  agree  to  pay  individual  partner's  debt  for 
extension  of  time,  and  trustee  cannofc  attack  for  fraud;  Kemper  etc. 
Dry  Goods.  Co.  v.  F.  D.  Renshaw  &  Co.,  58  Neb.  515,  78  N.  W.  1071, 
petition  in  nature  of  creditors'  bill  to  annul  conveyance  or  mortgage  as 
fraudulent,  not  specifically  stating  facts  of  fraud,  was  insufficient; 
Ilfeld  V.  De  Baca,  13  N.  M.  39,  79  Pac.  725,  deed  transferring  real 
estate  cannot  be  attacked  by  creditors  whose  debt  arose  after  transfer 
was  made,  unless  it  was  made  as  cover  for  future  fraud;  Van  Arsdale 
V.  Findley,  37  Okl.  427,  132  Pac.  136,  creditor  becoming  such  after 
voluntary  conveyance  is  made,  cannot  have  it  set  aside  unless  he  can 
show  that  debtor  made  conveyance  with  fraudulent  intent  to  incur 
debt;  Thomson  v.  Crane,  73  Fed.  330,  holding  fraudulent,  voluntary 
deed,  prejudicing  existing  creditors;  Nelson  v.  Banney,  93  Tenn.  443, 
25  S.  W.  104,  holding  conveyance  of  husband  to  wife,  in  good  faith,  not 
fraudulent  as  to  creditors  contracting  debts  without  knowledge  of  such 
property;  Schreyer  v.  Scott,  134  U.  S.  411,  33  L.  Ed.  958,  10  Sup.  Ct. 
581,  Driggs  Bank  v.  Norwood,  50  Ark.  48,  7  Am.  St.  Rep.  82,  6  S.  W. 
325,  and  Nelson  v.  Vanden,  99  Tenn.  232,  42  S.  W.  7,  holding  voluntary 
conveyance  not  presumed  fraudulent  as  to  subsequent  creditors;  Burton 
V.  Platter,  53  Fed.  906,  4  C.  C.  A.  95,  arguendo. 

Participation  in  vendor's  fraud  invalidating  transfer  for  good  con- 
sideration.   Note,  82  L.  R.  A.  84. 

Parol  evidence  that  instrument  importing  a  complete  transfer  was 
intended  as  a  mortgage  or  pledge.    Note,  L.  R.  A.  1916B,  215. 

112  U.  8.  150-166,  28  L.  Ed.  6S6,  5  Sup.  Ct.  56,  FORT  SCOTT  v.  HICKICAN. 

In  Kansas,  acknowledgment  sufficient  to  revive  debt,  must  be  in  writing, 
and  made  to  the  creditor,  or  a  representative. 

Approved  in  In  re  Girvin,  160  Fed.  203,  payment  of  one  thousand 
dollars  by  husband  to  wife  did  not  constitute  recognition  of  her  out- 
lawed claims  against  firm  of  which  he  was  member,  nor  promise  to  pay 
them,  and  should  be  applied  to  payment  of  loans  against  which  statute 
had  not  run;  President  etc.  of  California  College  v.  Stephens,  11  Cal. 
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App.  527,  105  Pao.  615,  written  instrument  made  to  county  assessor 
stating  that  realty  was  subject  to  mortgage  debt,  and  of  which  mort- 
gagee had  no  knowledge,  was  not  sufficient  acknowledgment  of  mort- 
gage debt  to  remove  bar  of  statute  of  limitations;  Davis  v.  Davis,  98 
Me.  136,  56  Atl.  588,  holding  statute  of  limitations  is  avoided  by 
written  acknowledgment  of,  or  promise  to  pay  the  debt  if  made  inten- 
tionally for  that  purpose;  Wallber  v.  Caldwell,  79  Neb.  420,  126  Am. 
St.  "Rep.  675,  112  N.  W.  585,  acknowledgment  of  debt  to  toll  statute 
of  limitations  should  be  made  to  ereditor,  or  to  someone  authorized  to 
represent  him;  Cleland  v.  Hostetter,  13  N.  M.  55,  79  Pac.  805,  letters 
by  debtor  to  attorney  of  creditor  referring  to  note  sued  on  saying,  "Will 
pay  as  soon  as  I  can,"  and  offering  to  pay  one  hundred  dollars  in  com- 
promise is  sufficient  admission  of  debt  to  revive  cause  of  action;  Shep- 
herd V.  Thompson,  122  U.  S.  238,  80  L.  Ed.  1158,  7  Sup.  Ct.  1232,  hold- 
ing acknowledgment  was  insufficient;  Williamson  v.  Williamson,  50 
Mo.  App.  199,  and  Houston  v.  Jankowskie,  76  Tex.  370, 18  Am.  St  Bep. 
59,  13  S.  W.  269,  holding  insufficient,  promise  to  stranger. 

Person  to  whom  acknowledgment  or  new  promise  must  be  made 
to  toll  statute  or  remove  bar  of  limitations.  Note,  25  L.  B.  A. 
(N.  S.)  808. 

An  alleged  acknowledgment  is  not  an  admission  of  indebtedness,  where 
the  accompanying  drcmnstances  repel  that  inference,  or  leave  it  doubtful. 

Approved  in  Park  v.  Park,  32  Ind.  App.  644,  70  N.  E.  493,  holding 
conclusion  of  law  unsustained,  written  acknowledgment  that  note  "was 
due  and  unpaid"  omitted  from  finding;  Ryan  v.  Canton  Bank,  103  Md. 
447,  63  Atl.  1066,  denying  statement  in  corporation  minutes  extended 
time  to  bring  action  for  further  compensation;  Maupin  v.  Scottish 
Union  etc.  Ins.  Co.,  53  W.  Va.  568,  45  S.  E.  1007,  holding  party  filing 
pleas  in  abatement,  going  to  trial  on  merits  under  pleas  in  bar,  not  ask- 
ing trial  under  former,  same  is  waived ;  Eark  v.  Williams,  24  Fed.  447, 
holding  acknowledgment  sufficient;  Nelson  v.  Becker,  32  Neb.  104,  48 
N.  W.  963,  holding  letters  did  not  take  debt  out  of  the  statute;  Rowe 
V.  Marchant,  86  Va.  182,  9  S.  E.  997,  holding  acknowledgment  of  de- 
struction of  bonds,  and  that  they  were  unpaid,  was  sufficient. 

Moral  obligation  as  consideration  to  uphold  an  express  promise. 
Note,  39  Am.  St.  Eep.  740. 

Acknowledgment  or  new  promise  to  suspend  the  running  or  remove 
the  bar  of  the  statute  of  limitations.  Note,  102  Am.  St.  Bep. 
756,  767. 

Where  Circuit  Court  makes  a  special  finding  of  facts,  on  trial  without 
Jury,  and  gives  an  erroneous  Judgment  thereon,  which  Supreme  Court  re- 
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verses,  it  Is  proper  to  direct  such  judgment  to  be  entered  by  Oircnlt  Court, 
as  tlie  special  finding  requires. 

Approved  in  United  States  v.  United  States  Fidelity  etc.  Co.,  236 
U.  S.  528,  59  L.  Ed.  703,  35  Sup.  Ct.  298,  under  Revised  Statutes,  sec- 
tions 649,  700  and  1011,  as  amended  by  act  of  Tebruary  18,  1875,  find- 
ings of  fact  have  same  effect  as  verdict  of  jury,  and  this  court  does 
not  review  them,  but  merely  determines  whether  they  support  judg- 
ment; Anglo- American  Land  etc.  Co.  v.  Lombard,  132  Fed.  734,  735, 
68  C.  C.  A.  89,  reversing  judgment  where  action  tried  by  stipulation 
and  finding  covers  part  of  issues;  Churchill  v.  Buck,  102  Fed.  44,  42 
C.  C.  A.  148,  holding  facts  found  covering  all  issues  and  inadequate  to 
support  judgment,  case  not  reversed  on  new  trial,  but  general  judg- 
ment for  defendant;  Rew  v.  Independent  School  Dist.,  125  Iowa,  39, 
106  Am.  St.  Rep.  282,  98  N.  W.  806,  directing  lower  court  to  enter  judg- 
ment without  retrial  of  case;  Goldberg  v.  Sisseton  Loan  etc.  Co.,  24 
S.  D.  63,  140  Am.  St.  Rep.  775,  123  N.  W.  271,  where,  on  appeal  from 
judgment  against  all  defendants  it  appears  that  only  one  was  liable, 
new  trial  is  not  necessary,  but  judgment  will  be  reversed  as  to  de- 
fendants not  liable  with  directions  to  strike  out  their  names;  Ruffner 
Bros.  V.  Dutchess  Ins.  Co.,  59  W.  Va.  443,  115  Am.  St.  Rep.  924,  8  Ann. 
Oas.  866,  53  S.  E.  948,  this  court  on  reversing  judgment  for  plaintiff 
and  setting  aside  verdict  for  insufficiency  of  evidence  will  not  remand 
case  for  new  trial,  but  will  render  judgment  for  defendant;  dissenting 
opinion  in  Quinlan  v.  Green  County,  157  Fed.  48,  19  L.  R.  A.  (N.  S.) 
849,  84  C.  C.  A.  537,  majority  holding  that  failure  of  railroad  to  comply 
with  provision  that  subscription  to  bonds  should  be  on  condition  that 
railroad  should  construct  road  through  county  and  expend  certain 
amount  within  county,  did  not  invalidate  bonds  in  hands  of  bona  fide 
holder;  Allen  v.  St.  Louis  Bank,  120  U.  S.  40,  30  L.  Ed.  578,  7  Sup.  Gt. 
467,  Cleveland  Rolling  Mill  v.  Rhodes,  121  U.  S.  264,  30  L.  Ed.  923, 
7  Sup.  Ct.  887,  Pullman's  Palace  Car  Co.  v.  Metropolitan  St.  Ry.  Co., 
157  U.  S.  112,  39  L.  Ed,  639,  15  Sup.  Ct.  508,  Stanley  v.  Schwalby,  162 
U.  S.  282,  40  L.  Ed.  969,  16  Sup.  Ct.  765,  Meyer  v.  Richards,  163  U.  S. 
415,  41  L.  Ed,  210,  16  Sup.  Ct.  1159,  Pacific  Postal  Tel.  Cable  Co.  v. 
Fleischner,  66  Fed.  910,  14  C.  C.  A.  166,  Rathbone  v.  Board  of  Commrs. 
Kiowa  County,  83  Fed.  132,  27  C.  C.  A.  477,  Metcalf  v.  Watertown,  68 
Fed.  863,  16  C.  C.  A.  37,  and  State  v.  Call,  36  Fla.  312,  18  South.  773, 
all  following  rule ;  Saltonstall  v.  Birtwell,  150  U.  S.  420,  37  L.  Ed.  1129, 
14  Sup.  Ct.  170,  where  court  could  not  direct  judgment  for  either  party ; 
Reed  v.  Stapp,  52  Fed.  644,  3  C.  C.  A.  244,  holding  appellate  court  can- 
not examine  the  evidence  to  see  if  it  justifies  the  findings;  Kentucky 
Life  etc.  Ins.  Co.  v.  Hamilton,  63  Fed.  96,  11  C.  C.  A.  42,  holding  opin- 
ion stating  part  of  the  evidence,  is  not  a  special  finding;  Bates  County 
V.  Winters,  112  U.  S.  326,  28  L.  Ed.  745,  5  Sup.  Ct.  158,  arguendo. 
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Power  of  appellate  court  to  enter  final  judgment  upon  reversing 
civil  cause  for  insufficiency  of  evidence.    Note,  8  Ann.  Gas.  875. 

112  17.  S.  165-177,  28  K  Ed.  680,  6  Sup.  €t.  84,  BUENA  VISTA  COUNTY  v. 
IOWA  FAIiIiS  ETC.  B.  B.  CO. 

Deiclslon  of  commissioner  of  general  land  office,  under  act  of  1872,  as  to 
selections  of  swamp-lands  was  not  intended  to  be  final,  precluding  appeal  to 
Secretary  of  tbe  Interior. 

Approved  in  McCord  v.  Hill,  111  Wis.  525,  87  N.  W.  483,  holding 
application  with  necessary  facts  for  confirming  previous  commuted  pre- 
emption entry,  not  condition  precedent  to  commissioner,  may  be  made 
direct  to  Secretary  of  Interior;  Knight  v.  United  States  Land  Assn., 
142  U.  S.  180,  35  L.  Ed.  980,  12  Sup.  Ct.  263,  holding  Secretary  of  In- 
terior could  set  aside  survey  approved  by  commissioner;  Stimson  Land 
Co.  V.  Rawson,  62  Fed.  430,  holding  annulment  of  entry  by  officer,  not 
binding  on  the  courts ;  Michigan  Land  etc.  Co.  v.  Rust,  68  Fed.  166,  hold- 
ing Secretary  of  Interior,  before  issuance  of  patent,  could  correct  mis- 
take in  selection ;  dissenting  opinion  in  McDaid  v.  Territory,  1  Okl.  110, 
30  Pac.  444,  majority  denying  appeal  after  issue  of  patent  from  town- 
site  trustees'  award  to  contestant. 

In  controversy  over  swamp-lands,  same  evidence  which  might  have  been 
required  in  the  land  office,  would  be  necessary  to  establish  plaintiff's  claim 
in  court,  and  it  would  have  to  be  fully  established  that  these  were  swamp- 
lands at  the  date  of  the  grant. 

Approved  in  Hugh  v.  Buchanan,  27  Fed.  332,  and  Earby  v.  Lewis, 
39  Fed.  73,  74,  77,  holding  burden  is  on  grantee  to  show  they  were 
swamp  lands  at  time  of  grant;  Iowa  R.  R.  etc.  Co.  v.  Davis,  102  Iowa, 
132,  71  N.  W.  230,  holding  United  States  did  not  hold  land  in  trust  after 
the  certification.         • 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  672,  574. 

112  U.  S.  177-178,  28  L.  Ed.  691,  5  Sup.  Ot.  421,  EX  PABTE  VntGINIA 
COMMISSIONERS. 

No  formal  allowance  by  Circuit  Co.nrt  of  a  writ  of  error  from  Supreme 
Court,  to  review  one  of  its  Judgments,  is  required. 

Approved  in  Macrum  v.  United  States,  154  Fed.  654,  83  C.  C.  A.  427, 
Federal  Circuit  Court  sitting  in  equity  cannot  enjoin  party  to  judgment 
rendered  on  its  law  side  from  suing  out  writ  of  error  from  Circuit  Court 
of  Appeals  to  review  said  judgment;  Fitzpatrick  v.  Graham,  119  Fed. 
354,  56  C.  C.  A.  95,  holding  joinder  in  writ,- disregarding  petition,  is 
sufficient  making  defendants  parties  to  suit,  and  they  remained  confer- 
ring Federal  jurisdiction,  writ  not  amendable  by  trial  court;  Alaska 
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United  Gold  Min.  Co.  v.  Keating,  116  Fed.  565,  53  C.  C.  A.  655,  holding 
judge  need  not  allow  writ  of  error  if  issued  and  served  by  copy  lodged 
with  clerk  of  court  to  which  directed;  Loveless  v.  Ransom,  109  Fed. 
392,  48  C.  C.  A.  434,  holding  though  trial  court  approved,  bond -on  writ 
of  error  does  not  operate  as  writ  of  error,  neither  ju^e  nor  court  below 
able  to  issue  such;  Louisville  Trust  Co.  v.  Stockton,  72  Fed.  2, 18  C.  C.  A. 
408,  following  rule ;  Wilmington  v.  Ricaud,  90  Fed.  214,  32  C.  C.  A.  578, 
refusing  to  dismiss  writ  of  error,  because  petition  and  order  were  for 
the  allowance  of  an  appeal. 

Distinguished  in  Red  River  Cattle  Co.  ▼.  Needham,  47  Fed.  360,  after 
dismissal  of  writ  of  error,  for  want  of  jurisdictional  amount,  a  second 
writ  of  erf  or  is  not  a  writ  of  right. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  834»  842,  845,  860. 

Law  of  mandamus.    Note,  89  Am.  Dec.  730. 

112  U.  8.  178-180,  28  L.  Ed.  690,  5  Sup.  Ot.  96,  EX  PABTE  CROUCH. 

Habeas  corpus  does  not  lie  from  Supreme  Court,  where  prisoner  is  In 
custody  of  State  court  of  competent  Jurisdiction,  and  alleges  he  has  a  good 
defense,  which  grows  out  of  the  Federal  Constitution;  it  cannot  perform 
the  office  of  a  writ  of  error. 

Approved  in  Martinez  v.  State  of  Texas,  232  U.  S.  714,  58  L.  Ed.  811, 
34  Sup.  Ct.  330,  following  rule;  United  States  v.  Lewis,  200  U.  S.  8, 
50  L.  Ed.  846,  26  Sup.  Ct.  229,  denying  relief  to  soldiers  charged  with 
murder  where  evidence  conflicts  on  question  of  surrender  before  shot 
fired ;  South  Penn  Oil  Co.  v.  Miller,  175  Fed.  738,  99  C.  C.  A.  305,  Fed- 
eral court  is  excluded  from  jurisdiction  of  subsequent  suit  between 
same  parties  invoking  same  issues  during  pendency  of  suit  in  State 
court;  United  States  v.  Lewis,  129  Fed.  827,  refusing  to  inquire  whether 
shooting  was  justifiable;  Colston  v.  Southern  Home  Bldg.  etc.  Assn., 
99  Fed.  310,  holding  stockholder's  suit  for  appointment  of  receiver 
pending  in,  and  refusal  by  State  court.  Federal  court  will  not  entertain 
suit  for  same  purpose;  Ferriday  v.  Middlesex  Banking  Co.,  118  La.  790. 
43  South.  411,  Federal  court  having  jurisdiction  retains  case,  and  pro* 
ceedings  in  State  court  are  stayed;  Ex  parte  Bigelow,  113  U.  S.  331. 
28  L.  Ed.  1007,  5  Sup.  Ct.  544,  In  re  Green,  134  U.  S.  380,  S3  L.  Ed.  953. 
10  Sup.  Ct.  587,  Ex  parte  Ulrich,  43  Fed.  663,  In  re  King,  51  Fed.  436, 
In  re  Hirsch,  87  Fed.  1005,  31  C.  C.  A.  350,  and  In  re  Peraltareavis,  8 
NT.  M.  31,  41  Pac.  539,  all  following  rule;  Ex  parte  Wilson,  114  U.  S. 
421,  29  L.  Ed.  90,  5  Sup.  Ct.  937,  holding  prisoner  under  sentence  of 
District  or  Circuit  Court  cannot  be  discharged  on  habeas  corpus,  unless 
the  sentence  exceeds  the  jurisdiction,  or  he  cannot  be  legally  held  under 
it ;  Harkrader  v.  Wadley,  172  U.  S.  164,  43  L.  Ed,  899,  19  Sup.  Ct.  125, 
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• 
holding  no  mere  error  in  conduct  of  trial  in  State  court,  can  be  made 
the  basis  for  a  writ  of  habeas  corpus;  In  re  Jordan,  49  Fed.  242,  244, 
on  habeas  corpus.  Federal  courts  have  no  power  to  inquire  as  to  the 
sufficiency  of  the  evidence;  In  re  Rowe,  77  Fed.  166,  23  C.  C.  A.  103, 
holding,  on  habeas  corpus  proceedings,  that  prisoner  was  not  tried  for 
an  offense  different  from  that  for  which  he  was  tried;  In  re  Tsu  Tse 
Mee,  81  Fed.  564,  decision  of  commissioner  as  to  place  of  deportation, 
is  not  reviewable  by  habeas  corpus;  In  re  Chapman,  4  Kan.  App.  55, 
46  Pac.  1016,  denying  habeas  corpus,  where  process  was  irregularly 
issued;  Ex 'parte  Tice,  32  Or.  184,  49  Pac.  1039,  the  only  question  on 
habeas  corpus  proceedings  was  whether  the  process  was  void;  Ex  parte 
Rollins,  80  Va.  317,  where  court  is  without  jurisdiction,  the  proceedings 
are  reviewable  on  writ  of  error;  dissenting  opinion  in  In  re  Neagle,  135 
U.  S.  76,  34  L.  Ed.  76,  10  Sup.  Ct.  672,  majority  holding  Supreme  Court 
could  take  prisoner  from  State  court  by  habeas  corpus. 

Habeas  corpus  to  review  errors  or  irregularities  in  proceedings. 
Note,  11  Ann.  Ga«.  1051. 

112  XT.  fi.  181-182,  28  L.  Ed.  690,  6  Sup.  Ot.  98,  EX  PABTE  BOYALIi. 

Under  act  of  1868,  Supreme  Oouzt  cannot,  under  form  of  an  appeal,  re- 
view a  declsimi  of  Oircuit  Court,  upon  wilt  of  habeas  corpus,  in  case  of  per- 
son alleged  to  be  restrained  of  his  liberty  in  violation  of  the  Constitution. 
Approved  in  Kurtz  v.  Moffitt,  115  U.  S.  497,  29  L.  Ed.  460,  6  Sup.  Ct. 
151,  holding  writ  of  habeas  corpus  is  not  removable  from  State  to  Cir- 
cuit Court;  dissenting  opinion  in  Mahon  v.  Justice,  127  U.  S.  718,  32 
L.  Ed.  289,  8  Sup.  Ct.  1214,  majority  holding  prisoner  not  entitled  to 
discharge  from  custody  on  habeas  corpus. 

Certiorari,  to.  bring  up  the  record,  on  petition  for  babeas  corpus  In  Cir- 
cuit Court,  refused. 

Cited  in  State  v.  Johnson,  103  Wis.  625,  79  N.  W.  1091,  to  point  that 
certiorari  is  used  to  bring  up  record  in  habeas  corpus  proceedings. 

112  XT.  8.  183-187,  28  L.  Ed.  692,  5  Sup.  Ct.  93,  SCOTIiAND  C0XJNT7  Y. 
HTTiTi. 

I>ecree  of  State  court  in  suit  by  taxpayers  of  county  adverse  to  validity 
of  bonds  binds  the  parties  and  all  purchasers,  after  the  suit  was  begun, 
chargeable  with  notice  of  its  pendency,  or  of  the  decree,  notwithstanding 
decree  of  Supreme  Court,  in  another  court,  holding  the  issue  valid. 

Approved  in  Union  &  Planters'  Bank  v.  City  of  Memphis,  111  Fed. 
568,  49  C.  C.  A.  455,  holding  State  court  judgment  pleaded  in  Federal 
or  another  State  court  as  res  judicata  is  determinable  by  "law  or 
usage"  of  State  where  rendered;  Ransom  v.  City  of  Pierre,  101  Fed. 
668,  41  C.  C.  A.  585,  holding  bondholder's  mandamus  against  city  treas- 
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urer  to  pay  interest  coupons  virtually  an  action,  and  adverse  judgment 
is  pleadable  in  bar  to  subsequent  suit  of  same  character;  Slack  v.  Perrine^ 
9  App.  D.  C.  155,  decree  in  habeas  corpus  proceedings  in  New  Jersey 
to  determine  whether  custody  of  children  belonged  to  mother  or  testa- 
mentary guardian  is  binding  here,  although  children  were  removed  to 
District  of  Columbia  before  rendition  of  decree;  Georgia  R.  R.  Co.  v, 
Wright,  124  "Ga.  603,  53  S.  E.  254,  estopping  nominal  defendant  from 
setting  up  matters  against  codefendant  in  state  court  pleadable  in  Fed- 
eral court;  Dempster  v.  Lansingh,  244  111.  410,  91  N.  E.  488^  492,  decree 
in  stockholder's  suit  to  establish  lien  and  determine  ownership  of  shares 
finding  complainant  was  owner  of  fifty  shares  was  res  judicata  as  be- 
tween members  of  syndicate;  Giblin  v.  North  Wisconsin  Lumber  Co., 
131  Wis.  266,  120  Am.  St.  Rep.  1040,  111  N.  W.  500,  decree  against  as- 
signor declaring  certain  county  orders  fraudulent  and  void  is  conclu- 
sive as  to  validity  of  orders  in  subsequent  suit  by  assignor  against  as- 
signee on  contract  of  assignment;  New  Orleans  v.  Citizens'  Bank,  167 
U.  S.  389,  42  L.  Ed.  208,  17  Sup.  Ct.  912,  that  there  has  been  a  change 
in  the  persons  holding  ofBce,  does  not  destroy  the  effect  of  the  thing 
destroyed;  Phelps  v.  Elliott,  35  Fed.  461,  holding  purchaser,  with  knowl- 
edge, took  subject  to  pending  appeal;  Harmon  v.  Auditor  of  Public 
Works,  123  111.  130,  5  Am.  St.  Rep.  505,  13  N.  E.  163,  in  suit  by  tax- 
payers against  railroad,  involving  validity  of  municipal  bonds,  decree  is 
binding  upon  the  town;  Scotland  County  v.  Hill,  140  U.  S.  42,  35  L.  Ed. 
352,  11  Sup.  Ct.  697,  arguendo. 

Distinguished  in  Mankato  v.  Barber  etc.  Pav.  Co.,  142  Fed.  341,  73 
C.  C.  A.  439,  holding  litigant  not  concluded  by  judgment  of  State  court 
rendered  after  judgment  procured  in  Federal  court;  Lee  v.  Independent 
School  District,  149  Iowa,  350,  S7  L.  R.  A.  (N.  S.)  383,  128  N.  W.  534, 
adjudication  in  action  by  taxpayer  against  school  district  determining 
invalidity  of  certain  school  book  contracts,  is  not  binding  on  other  par- 
ties to  contract;  Tregea  v.  Modesto  Irr.  District,  164  U.  S.  187,  188, 
41  L.  Ed.  398,  17  Sup.  Ct.  55,  arguendo. 

Who  are  bound  by  a  judgment  for  or  against  a  municipal  or  other 
governmental  body  or  its  officers.    Note,  105  Am.  St.  Rep.  215. 

Taxpayer's  actions.    Note,  Ann.  Gafl.  19130,  915. 

Decree  in  taxpayers'  suit  restraining  district  from  performing  con- 
tract, as  binding  contractor.    Note,  37  L.  R.  A.  (N.  S.)  384. 

Wliere  offer  of  proof  Is  rejected  by  trial  court,  and  there  is  nothing  In 
record  to  Indicate  bad  faith,-  appellate  court  must  assume  that  proof  could 
have  been  made. 

Approved  in  Platte  Valley  Cattle  Co.  v.  Bosserman-Gates  Live  Stock 
&  Loan  Co.,  202  Fed.  694,  45  L.  R.  A.  (N.  S.)  1137,  121  C.  C.  A.  102, 
in  Federal  courts  assignment  as  error  of  rejection  of  offer  to  prove  cer- 
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tain  facts  without  asking  witness  question  properly  raises  issue  of  ad- 
missibility of  competent  proof  of  those  facts  which  appellate  court  will 
consider  on  merits;  Himrod  v.  Ft.  Pitt  Min.  etc.  Co.,  202  Fed.  727,  121 
C.  C.  A.  186,  where  question  is  in  proper  form  and  admits  of  answer 
relevant  to  issues  and  favorable  to  party  propounding  it,  exclusion  is 
error,  although  no  ofTer  to  prove  fact  sought  to  be  established  is  made; 
Missouri  Pac.  Ry.  Co.  v.  Castle,  172  Fed.  844,  97  C.  C.  A.  124,  under 
rule  of  Federal  courts  offer  to  prove  certain  facts  may  be  made^ without 
first  asking  witness  question  as  basis  for  such  offer,  and,  if  offer  is 
rejected,  error  may  be  assigned  where  there  is  nothing  to  show  offer 
was  not  made  in  good  faith;  State  v.  Irwin,  17  S.  D.  389,  97  N.  W.  10^ 
holding  court  erred  rejecting  offer  to  prove  former  acquittal;  Delmar 
Oil  Co.  v.  Bartlett,  62  W.  Va.  708,  59  S.  E.  638,  and  State  v.  Clifford, 
59  W.  Va.  14,  52  S.  E.  986,  both  holding  refusal  of  court  to  permit  wit- 
ness to  answer  question  which  by  its  own  terms  and  subject  matter 
shows  its  relevancy,  is  not  available  as  error  on  motion  for  new  trial 
if  answer  of  witness  was  not  disclosed  to  court  at  time  of  ruling,  and 
appellate  court  cannot  assume  answer  favorable  to  exceptor  would  have 
been  given;  Rockfeller  v.  Merritt,  76  Fed.  914,  35  L.  R.  A.  637,  22 
C.  C.  A.  608,  Peacock  v.  State,  50  N.  J.  L.  655,  14  Atl.  894,  and  Currie 
V.  Waverly  etc.  R.  R.  Co.,  52  N.  J.  L.  394,  19  Am.  St.  Rep.  456,  20  AtL 
58,  all  following  rule ;  Scotland  County  v.  Hill,  132  U.  S.  113,  33  L.  Ed. 
264,  10  Sup.  Ct.  28,  reviewing  litigation  in  respect  to  these  bonds ;  Lytle 
v.  Lansing,  147  U.  S.  71,  37  L.  Ed.  84,  13  Sup.  Ct.  259,  it  is  the  duty  of 
'purchaser  of  municipal  bonds,  knowing  that  municipality  is  contesting 
its  liability  on  them,  to  make  inquiries;  ELill  v.  Scotland  County,  34 
Fed.  209,  holding  purchaser  of  negotiable  bonds  is  not  affected  with  con- 
structive notice  of  pendency  of  suit  to  test  their  validity;  Murray  v.. 
Burris,  6  Dak.  182,  42  N.  W.  30,  upon  offer  of  proot  under  answer  rais- 
ing issue  of  title,  jurisdiction  of  justice  of  the  peace  ceased;  United 
States  V.  Alexander,  2  Idaho,  359,  17  Pac.  748,  rejection  of  offer  of  im- 
material proof  is  harmless  error;  Gunn  v.  Ohio  River  R.  R.  Co.,  36 
W.  Va.  179,  32  Am.  8t.  Eep.  855,  14  S.  E.  469,  where  question  indicates 
it  js  to  elicit  something  as  part  of  the  res  gestae,  the  answer  should  be 
heard  before  it  is  denied ;  McGinness  v.  State,  4  Wyo.  123,  31  Pac.  980^ 
presuming  evidence  rejected,  because  incompetent,  would  have  been  ma- 
terial; dissenting  opinion  in  Powell  v.  Pennsylvania^  127  U.  S.  688^  32 
L.  Ed.  258,  8  Sup.  Ct.  1258,  arguendo. 

112  XT.  &  187-193,  28  L.  Ed.  693,  5  Sap.  Ct.  90,  ATBES  v.  WISWALL. 

Circuit  Court  should  remand  a  cause  removed  from  State  court,  if  at 
any  time  it  is  satisfied  that  the  suit  does  not  really  involve  a  controversy 
properly  within  its  Jurisdiction. 

XII— 44 
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Approved  in  In  re  Metropolitan  Trust  Co.,  218  U.  S.  320,  54  L.  Ed. 
1055,  31  Sup.  Ct.  18,  granting  mandamus  to  compel  Circuit  Court  to 
reinstate  decree,  dismissing  cpmplaint  as  to  certain  defendants,  vacated 
after  Circuit  Court  of  Appeals  reversed  order  refusing  to  remand, 
where  such  defendants  were  not  made  parties  on  appeal;  Holmes  v. 
Southern  Ry.  Co.,  125  Fed.  301,  holding  act  August  13,.  1888,  c.  66, 
§  2,  25  Stat.  434,  authorizes  removal  on  ground  of  prejudice  or  local  in- 
fluence though  statutory  disabilities  exist ;  Mayo  v.  Dockery,  108  Fed.  898, 
holding  cause  not  removable  on  diverse  citizenship  and  not  otherwise 
provided  for  not  removed  under  judiciary  act  1887-88  in  absence  of 
facts  shown;  Floody  v.  Chicago  etc.  Ry.  Co.,  104  Minn.  134,  116  N.  W. 
112,  where  cause  is  erroneously  removed  from  State  court  to  Federal 
Circuit  Court  and  remanded  to  State  court,  all  orders  in  Federal  court, 
except  one  remanding  cause  are  void  for  want  of  jurisdiction;  Ander- 
son y.  Appleton,  32  Fed.  857,  following  rule;  Long  v.  Buford,  24  Fed. 
248,  holding  cause  was  not  removable;  Birdseye  v.  Shaeffer,  37  Fed. 
829,  upholding  statute  empowering  Circuit  Court  to  remand  cause  re- 
moved because  of  local  prejudice. 

If  Circuit  Oonrt,  during  trial,  resolves  to  remand  a  cause  removed  from 
a  State  court,  it  will  be  for  State  court,  when  case  gets  back  there,  to  deter- 
mine what  shall  be  done  with  pleadings  filed,  and  testimony  taken  in  Circuit 
Court. 

Approved  in  Brown  v.  Fletcher,  206  Fed.  465,  124  C.  C.  A.  367, 
where,  after  suit  by  certain  assignees  to  recover  proceeds  of  benefi- 
ciary's interest  in  trust  estate,  trustee  instituted  proceedings  in  surro- 
gate 's  court  to  settle  accounts,  complainant 's  application  to  remove  pro- 
ceedings to  Federal  Court  did  not  constitute  general  appearance  by  com- 
plainants before  sgrrogate;  Birdseye  v.  Shaeifer,  37  Fed.  823,  it  is 
no  objection  to  remand  that  evidence  will  be  inadmissible  in  State  court. 

In  foreclosure  suit,  in  which  a  deficiency  Judgment  is  sought,  the  debtor 
is  a  necessary  party,  althougb  he  has  conveyed  the  property  to  one  assum- 
ing the  debt,  and,  if  his  citizenship  stands  in  the  way,  the  suit  cannot  be 
removed,  even  were  he  not  a  party,  the  persons  with  whom  he  has  been 
Joined  would  be  entitled  to  a  removal. 

Approved  in  Crump  v.  Thurber,  115  U.  S.  60,  29  L.  Ed.  329,  5  Sup.  Ct. 
1156,  and  Coney  v.  Winchell,  116  U.  S.  228,  29  L.  Ed.  611,  6  Sup.  Ct. 
367,  both  following  rule. 

Mortgagor  who  has  conveyed  interest  in  premises  as  necessary  or 
proper  party  to  foreclosure.    Note,  Ann.  Gaa.  1913A,  84. 

Section  2,  act  of  1875,  refers  only  to  suits  where  there  exists  a  separate 
controversy,  on  which  complete  relief  might  be  afforded,  with  all  the  parties 
on  one  side  citizens  of  different  States  from  those  on  the  other. 
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Approved  in  Qeer  v.  Mathieson  Alkali  Works,  190  U.  S.  432,  47  L.  Ed. 
1125,  23  Sup.  Ct.  809,  holding  separable  controversy  justifying  removal 
exists  between  plaintiff  and  two  corporations  as  defendants  in  com- 
plaint seeking  to  set  aside  fraudulent  conveyance  between  such  corpora- 
tions; Regis  V.  United  Drug  Co.,  180  Fed.  208,  bill  by  residents  of  Massa- 
chusetts to  restrain  New  Jersey  corporation  and  its  president  who  was 
resident  of  Massachusetts  from  infringing  trademark  does  not  show 
separate  controversy  and  is  not  removable;  Lomax  v.  Foster  Lumber 
Co.,  174  Fed.  966,  99  C.  C.  A.  463,  in  action  to  try  title  to  land  in  Texas 
court,  where  some  of  defendants  and  plaintift  are  citizens  of  State, 
while  others  are  citizens  of  another  State,  cause  is  not  removable  by 
nonresident  defendant;  Manufacturers  Commercial  Co.  v.  Brown  Alaska 
Co.,  148  Fed.  310,  allowing  removal  of  maker  of  note,  although  indorser 
and  holder  citizens  of  same  State;  Miller  v.  Clifford,  133  Fed.  884, 
5  L.  R.  A.  (N.  8.)  49,  67  C.  C.  A.  52,  denying  single  stockholder  right 
to  remove,  lyhere  action  brought  by  creditor  against  stockholders  upon 
statutory  liability;  Farmers'  Loan  etc.  Trust  Co.  v.  Lake  St.  Elevated 
R.  R.  Co.,  122  Fed.  922,  59  C.  C.  A.  140,  holding  trustees  under  trust 
deed  have  discretionary  power  to  foreclose,  their  concurrence  is  requi- 
site, nonconcurrence  not  being  breach,  but  giving  beneficiaries  right 
to  sue ;  Smedley  v.  Smedley,  110  Fed.  268,  holding  xemoval  on  separable 
controversy  between  citizens  of  different  States  must  be  a  controversy 
which  can  be  fully  determined  between  them;  Colbum  v.  Hill,  101  Fed. 
505,  41  C.  C.  A.  467,  holding  creditors'  suit  to  obtain  administration 
of  insolvent  corporation,  and  incidentally  excluding  certain  defendants 
is  indivisible  and  not  removable  as  separable  controversy;  Matz  v.  Arick, 
76  Conn.  393,  56  Atl.  632,  vacating  judgment  as  to  all,  where  appeal 
taken  by  some  defendants;  United  States  Mort  Co.  v.  McClure,  42  Or. 
198,  70  Pac.  544,  holding  necessary  joining  persons  in  foreclosure,  plain- 
tiff desiring  personal  judgment,  controversy  not  separable  between 
plaintiff  and  land  owner  for  removal  purposes;  New  Jersey  Cent.  R.  R. 
Co.  V.  MiUs,  113  U.  S.  257,  28  L.  Ed.  952,  5  Sup.  Ct.  459,  WincheU  v. 
Carll,  24  Fed.  866,  and  Davis  v.  County  Court,  88  Fed.  706,  all  following 
rule;  Louisville  etc.  R.  R.  Co.  v.  Ide,  114  U.  S.  55,  29  L.  Ed.  64, 5  Sup.  Ct. 
737,  holding  tendering  of  several  answers  raising  several  issues,  by  dif- 
ferent defendants,  does  not  divide  the  action;  Blacklock  v.  Small,  127 
U.  S.  105,  32  L.  Ed.  73,  8  Sup.  Ct.  1099,  holding  suit  not  removable; 
Torrence  v.  Shedd,  144  U.  S.  530,  36  L.  Ed.  531,  12  Sup.  Ct.  727,  hold- 
ing action  ior  partition  not  removable,  because  resident  of  another 
State  intervened ;  Thompson  v.  Dixon,  28  Fed.  6,  7,  holding  suit  by  State 
not  removable;  Weller  v.  Pace  Tobacco  Co.,  32  Fed.  859,  862,  holding 
action  of  interveners  being  inseparable,  was  not  removable;  Woodrum 
v.   Clay,  33  Fed.  898,  holding  action   on  partnership  obligation  not 
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separable;  Buettel  v.  Chicago  etc.  Ry.  Co.,  26  Fed.  51,  55,  and  Stan- 
brough  V.  Cook,  38  Fed.  372,  3  L.  R.  A.  402,  holding  there  was  a  sepa- 
rable* controversy  and  case  was  removable;  Garner  v.  Second  Nat.  Bank, 
66  Fed.  371,  holding  any  one  defendant,  all  of  whom  are  citizens  of 
different  State  from  plaintiff,  may  remove  the  cause;  Brooks  v.  Clark, 
119  U.  S.  511,  30  L.  Ed.  485,  7  Sup.  Ct.  303,  Rumsey  v.  Call,  28  Fed. 
770,  771,  Yearian  v.  Homer,  36  Fed.  131,  Bissell  v.  Canada  etc.  Ry.  Co., 
39  Fed.  226,  227,  Ames  v.  Chicago  etc.  Ry.  Co.,  39  Fed.  882,  884,  Roger^ 
v.  Van  Nortwick,  45  Fed.  514,  Marsh  v.  Atlanta  etc.  Ry.  Co.,  53  Fed. 
168,  Barth  v.  Color,  60  Fed.  468,  9  C.  C.  A.  81,  and  Deere  etc.  Co.  v. 
Chicago  etc.  Ry.  Co.,  85  Fed.  881,  all  holding  there  was  no  separable 
controversy,  and  case  was  not  removable;  National  Docks  Ry.  Co.  v. 
Pennsylvania  R.  R.  Co.,  52  N.  J.  Eq.  63,  28  Atl.  73,  holding  case  not 
removable,  cause  of  action  being  joint. 

Distinguished  in  Texas  v.  Day  Land  etc.  Co.,  49  Fed.  596,  holding  doc- 
trine not  where  other  party  is  a  State. 

Removal  of  cause  because  of  separable  controversy.   Note,  5  L.  R.  A. 
(N.  S.)  66,  73. 

Filing  of  separate  answers,  raising  separate  issnes  In  defending  against 
one  cause  of  action,  does  not  create  separate  controversies,  within  the  mean- 
ing of  statute  of  March  3,  1875. 

Approved  in  State  of  Maine  Lumber  Co.  v.  KingReld  Co.,  218  Fed. 
905,  where  citizen  of  Massachusetts  and  citizen  of  Connecticut  con- 
tracted to  buy  timber  land  from  Connecticut  corporation  and  assigned 
their  contract  to  Massachusetts  corporation,  suit  by  latter  against 
Connecticut  corporation  claiming  it  had  deceived  plaintiff's  assignors 
cannot  be  maintained  in  Federal  District  Court;  Broadway  Ins.  Co. 
V.  Chicago  etc.  Ry.  Co.,  101  Fed.  509,  510,  holding  suit  improperly 
removed,  duty  to  remove  not  affected  by  defendant's  claim  that  no  cause 
of  action  is  stated,  that  question  being  for  State  court;  Louisville  etc. 
R.  R.  Co.  V.  Ide,  114  U.  S.  56,  29  L,  Ed.  64,  5  Sup.  Ct.  737,  Long  v. 
Buford,  24  Fed.  247,  Arrowsmith  v.  Nashville  etc.  Ry.,  57  Fed.  169,  Thur- 
ber  V.  Miller,  67  Fed.  374, 14  C.  C.  A.  432,  and  In  re  Jarnecke  Ditch,  69 
Fed.  170,  all  following  rule ;  Little  v.  Giles,  118  U.  S.  601,  30  L.  Ed.  271,  7 
Sup.  Ct.  35,  holding  case  not  removable,  where  declaration  charges  de- 
fendant jointly;  Western  Union  Tel.  Co.  v.  Brown,  32  Fed.  338,  holding, 
in  action  against  principal  and  sureties,  there  is  but  a  single  contro- 
versy; Kaitel  v.  Wylie,  38  Fed.  867,  holding  there  was  no  separable 
controversy,  where  declaration  in  tort  chained  defendants  with  being 
jointly  liable;  State  v.  Columbus  etc.  Ry.  Co.,  48  Fed.  628,  holding 
mandamus  proceeding,  to  compel  several  railroads  to  lower  street  cross- 
ing, is  not  a  separable  controversy  between  State  and  one  of  the  rail- 
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roads;  Fergason  v.  Chicago  etc.  Ry.  Co.,  63  Fed.  178,  holding  that 
petition  contained  two  separable  causes  of  action;  Mutual  Reserve 
Fund  Life  Assn.  v.  Farmer,  77  Fed.  932,  23  C.  C.  A.  574,  in  action 
against  principal  and  surety  there  is  no  separable  controversy;  Douglas 
V.  Richmond  etc.  R.  R.  Co.,  160  N.  C.  80,  10  S.  E.  1052,  holding  there 
was  no  separable  controversy  between  resident  and  nonresident  corpo- 
ration; McNeal  Pipe  &  Foundry  Co.  v.  Howland,  99  N.  C.  206,  6 
Am.  St  Bep.  517,  5  S.  E.  747,  arguendo.  ^ 

Distinguished  in  Rich  v.  Gross,  29  Neb.  341,  45  N.  W.  469,  holding 
there  was  a  separable  controversy,  and  cause  was  removable. 

Miscellaneous.  Cited  in  Empire  Min.  Co.  v.  Propeller  Tow-Boat  Co., 
108  Fed.  904,  holding  Federal  court  remanding  then  refusing,  plaintiff 
meantime  filing  first  order  State  court,  same  not  stri^able  from  Fed- 
eral docket  until  defendant  has  appealed  Supreme  Court. 

112  U.  S.  19S-201,  28  L.  Ed.  687,  6  Sup.  Ct.  99,  GBEAT  WESTERN  INa  GO. 
V.  UNITED  STATES. 

Court  of  Claims  has  no  Jorisdictloii  of  suit  against  the  United  states,  to 
recover  a  portion  of  the  Geneva  award,  received  from  Great  Britain,  it  being 
a  claim  growing  out  of  treaty  stipulation. 

Approved  in  Ailing  v.  United  States,  114  U.  S.  563,  29  L.  Ed.  273, 
5  Sup.  Ct.  1080,  holding  claim  against  United  States,  under  award  from 
Mexico,  is  excluded  from  jurisdiction  of  Court  of  Claims. 

Distinguished  in  United  States  v.  Weld,  127  U.  S.  55,  82  L.  Ed.  64, 
8  Sup.  Ct.  1002,  holding  claim  made  under  provision  of  act  of  1882,  re- 
establishing court  of  commissioners  of  Alabama  claims,  is  not  a  claim 
growing  out  of  the  treaty  of  Washington. 

112  U.  S.  201-206,  28  L.  Ed.  629,  6  Sop.  Ct.  8,  FOSTER  Y.  KANSA& 

Writ  of  error  operates  as  supersedeas,  only  from  time  of  its  lodgment 
In  office  of  clerk,  where  record  to  be  re-examined  remains. 

Approved  in  Austin  v.  Tennessee,  179  U.  S.  347,  45  L.  Ed.  228,  21 
Sup.  Ct.  133,  holding  l^slative  act  prohibiting  sale  of  cigarettes,  the 
use  being  deleterious,  particularly  to  young  people,  is  within  police 
power  of  legislature,  not  applying  to  original  packages;  Jabine  v.  Oates, 
115  Fed.  864,  holding  appeal  will  not  lie  from  judgment  of  Federal  court 
awarding  writ  of  mandamus,  which  is  at  law;  North  Shore  Boom  & 
Driving  Co.  v.  Nicomen  Boom  Co.,  52  Wash.  570,  101  Pac.  50,  where 
on  appeal  from  State  Supreme  Court  to  Federal  Supreme  Court  appel- 
lant only 'secured  allowance  of  appeal  and  approval  of  bond,  but  did 
not  file  bond  or  lodge  copy  for  adverse  party,  appeal  did  not  operate 
as  supersedeas;  Hudson  v.  Parker,  156  U.  S.  288,  39  L.  Ed.  428,  15 
Sup.  Ct.  454,  and  Woolfolk  v.  Brans,  45  Minn.  97,  47  N.  W.  460,  both 
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following  rale;  Memphis  Grocery  Co.  v.  Anderson,  76  Miss.  326,  24 
South.  388,  sherifE  not  liable  where  not  served  with  writ. 

Writ  of  error  from  United  States  Supreme  Court  as  staying  pro- 
ceedings in  State  court.    Note,  Ann.  Gas.  1912A,  260. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  867. 

Section  1007,  Bevised  Statntes,  providing  tfiat,  In  cases  where  writ  of 
error  may  be  a  sapemedeas,  executions  sOiall  not  Issue  untU  expiration  of 
ten  days,  does  not  apply  to  Judgments  in  highest  State  courts. 

Approved  in  Sandoval  v.  United  States  Fidelity  etc.  Co.,  12  Ariz.  354, 
100  Pac.  818,  holding  appellants  from  decision  in  Supreme.  Court  of 
Arizona  have  sixty  days  after  judgment  is  rendered  to  give  security 
and  suspend  judgment  upon  appeal  to  Supreme  Court  of  the  United 
States. 

Where  Judgment  of  State  court  removed  State  officer,  and  a  successor 
was  appointed,  who  took  oath  after  writ  of  supersedeas  was  obtained,  hut 
before  it  was  lodged  'with  clerk,  latter  is  not  guilty  of  contempt  in  perform- 
ing the  official  duties. 

Approved  in  Thalheim  v.  Camp  Phosphate  Co.,  48  Fla.  195,  37  South. 
525,  holding  supersedeas  does  not  restore  personal  property  or  impair 
lien  created  by  execution;  Caldwell  v.  Wilson,  121  N.  C.  455,  28  S.  E. 
556,  holding  Governor's  suspension  of  officer  was,  under  the  statute,  due 
'process  of  law;  Wilson  v.  North  Carolina,  169  U.  S.  594,  599,  42  L.  Ed. 
871,  872,  18  Sup.  Ct.  438,  440  (reprinted  in  122  N.  C.  1108e,  1108j), 
following  rule ;  Caldwell  v.  Wilson,  121  N.  C.  483,  61  Am.  St.  Rep.  673, 
28  S.  E.  565,  holding  judgment  placed  relator  in  office,  without  aid  of 
process. 

State  law  prohibiting  the  manufacture  and  sale  of  intoxicating  liquors, 
is  not  repugnant  to  Federal  Constitution. 

Approved  in  Williams  v.  Walsh,  222  U.  &.  424,  66  L.  Ed.  256,  32 
Sup.  Ct.  137,  Kansas  statute  regulating  sales  of  black  powder  is  not 
invalid  because  it  excepts  sales  made  under  existing  contracts;  Ex  parte 
Woodward,  181  Ala.  106,  61  South.  297,  act  providing  that  keeping  of 
liquors,  prohibited  to  be  manufactured  or  sold,  in  building  not  used  ex- 
clusively as  dwelling,  shall  be  prima  facie  evidence  that  they  are  kept 
for  sale  is  valid;  Gherma  v.  State,  16  Ariz.  361,  Ann.  Gas.  1916D,  94, 
146  Pac.  501,  amendment  to  Constitution  prohibiting  manufacture  and 
sale  of  intoxicating  liquor  within  State  is  valid,  though  provision  pro- 
hibiting introduction  of  liquor  into  State  is  invalid;  Cureton  v.  State, 
135  Ga.  662,  49  L.  R.  A.  (N.  S.)  182,  70  S.  E.  333,  act  prohibiting  manu- 
facture of  alcohol  for  every  purpose,  including  medicinal,  scientific,  and 
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mechanical  uses,  is  valid;  United  States  v.  Cohn,  2  Ind.  Ter.  491,  52 
S.  W.  44,  prohibition  of  sale  of  malt  liquor  in  Indian  Territory  is  valid 
exercise  of  police  power  of  Congress;  State  v.  Lindgrove,  1  Kan.  App. 
59,  41  Pae.  691,  act  placing  sale  of  intoxicating  liquors  in  hands  of 
registered  pharmacists  who  are  owners  of  certain  amount  of  stock,  is 
valid;  State  v.  Frederickson,  101  Me.  46,  63  AtL  539,  sustaining  convic- 
tion for  maintaining  liquor  nuisance;  People  v.  Eberle,  167  Mich.  483, 
133  N.  W.  521,  local  option  law  is  valid  and  does  not  deprive  owners 
of  brewery  of  property  without  due  process  of  law;  Ex  parte  Miller, 
126  Minn.  7,  147  N.  W.  660,  statute  forbidding  sale  of  intoxicating 
liquor  within  one-half  mile  of  town  which  has  voted  no  license  is  valid, 
but  applies  to  rural  territory,  not  adjacent  town  or  city;  State  v.  Parker 
Distilling  Co.,  236  Mo.  304,  139  S.  W.  478,  act  imposing  license  on 
manufacturers  of  and  dealers  in  intoxicating^ liquor  is  valid;  State  v. 
Bixman,  162  Mo.  27,  62  S.  W.  833,  holding  State  exercises  proper  police 
power  by  requiring  intoxicants  made  of  certain  standard  and  imposing 
tax  for  inspection;  Rapp  v.  Yenable,  15  N.  M.  515,  110  Pac.  836,  act 
prohibiting  saloons  within  five  miles  of  government  sanatorium,  military 
reservation  or  educational  institution,  excepting  saloons  already  estab- 
lished is  construed  to  recognize  validity  of  existing  licenses,  but  to 
prohibit  renewal  of  licenses,  and  is  not  invalid  as  creating  monopoly; 
Ex  parte  Cain,  20  Okl.  127,  1  Okl.  Cr.  8,  93  Pac.  975,  provision  of  Con- 
stitution prohibiting  manufacture,  sale,  barter,  or  giving  away  of  any 
intoxicating  liquors  including  ale,  beer,  and  wine,  is  valid;  McCord  v. 
State,  2  Okl.  Cr.  222,  101  Pac.  283,  holding  prohibitory  law  valid,  but 
reversing  conviction  for  conveying  liquor,  shipped  from  another  State, 
from  railroad  to  home  of  consignee;  Motlow  v.  State,  125  Tenn.  580, 
145  S.  W.  186,  State  may  lawfully  forbid  manufacture  of  intoxicating 
liquor  for  sale  and  exportation  to  other  States  or  countries;  State  v. 
J.  W.  Kelly  &  Co.,  123  Tenn.  565,  133  S.  W.  1013,  holding  delivery 
of  intoxicating  liquors  to  carrier  for  shipment  to  another  State  was  not 
violation  of  State  prohibitory  law;  Harrell  v.  Speed,  113  Tenn.  230, 
106  Am.  St.  Bep.  814,  81  S.  W.  841,  upholding  tax  on  liquor  sold  while 
interstate  vessel  moored  at  landing  place;  Webster  v.  State,  110  Tenn. 
505,  82  S.  W.  182,  sustaining  act  prohibiting  sale  of  liquors  within  four 
miles  of  schoolhouses ;  Mugler  v.  Kansas,  123  U.  S.  659,  31  L.  Ed.  209, 
8  Sup.  Ct.  296,  Giozza  v.  Tieman,  148  U.  S.  662,  37  L.  Ed.  602,  13 
Sup.  Ct.  724,  State  v.  Bradley,  26  Fed.  290,  291,  In  re  Spickler,  43  Fed. 
654,  10  L.  R.  A.  447,  State  v.  Whisner,  35  Kan.  277,  10  Pac.  857,  Guy 
V.  Commissioners  of  Cumberland  County,  122  N.  C.  473,  29  S.  E.  772, 
and  State  v.  Brennan,  2  S.  D.  390,  50  N.  W.  626,  all  following  rule; 
Leisy  v.  Hardin,  135  U.  S.  122,  34  L.  Ed.  187,  10  Sup.  Ct.  688  (see  dis- 
senting opinion  in  135  U.  S.  129,  34  L.  Ed.  189, 10  Sup.  Ct.  691),  holding 
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State  statute  forbidding  sale  of  liquors  is,  as  applied  to  sale  by  importer 
in  unbroken  packages,  invalid;  Crutcher  v.  Kentucky,  141  U.  S.  61, 
35  L.  Ed.  653,  11  Sup.  Ct.  855,  holding  invalid  license  dn  foreign  ex- 
press companies;  Kohn  v.  Melcher,  29  Fed.  435,  upholding  statute  lim- 
iting the  giving  of  liquor  licenses  to  certain  classes  of  citizens;  Cantini 
V.  Tillman,  54  Fed.  974,  upholding  South  Carolina  dispensary  act; 
Ex  parte  Jervey,  66  Fed.  961,  holding  State  has  no  power  to  forbid 
the  bringing  of  liquors  into  its  ports;  Hockett  v.  State,  105  Ind.  259, 
55  Am.  Rep.  207,  5  N.£.  183,  upholding  statute  limiting  rental  price 
of  telephones ;  State  v.  Fulker,  43  Kan.  240,  7  L.  R.  A.  185,  22  Pac.  1021, 
holding  liquor  imported  and  sold  in  original  packages,  is  subject  to 
local  laws;  State  v.  Winters,  44  Kan.  727,  10  L.  R.  A,  618,  25  Pac.  237, 
holding,  prior  to  Wilson  bill,  liquor  in  unbroken  packages  was  not  sub- 
ject to  local  laws;  Newtoji  v.  Joyce,  166  Mass.  84,  55  Am.  St.  Rep.  386. 
44  N.  E.  116,  upholding  statute  regulating  stables  in  cities;  Whitney 
v.  Township  Board,  71  Mich.  242,  39  N.  W.  44,  upholding  statute 
forbidding  sale  of  liquor  within  a  mile  of  Soldiers*  Home;  Territory 
v.  Guyott,  9  Mont.  51,  22  Pac.  135,  upholding  statute  forbidding  sale 
of  liquor  to  Indians;  McGuire  v.  State,  42  Ohio  St.  533,  upholding 
liquor  law,  exempting  from  license,  liquor  manufactured  from  domestic 
grapes;  Titusville  v.  Brennan,  143  Pa.  St.  649,  24  Am.  St.  Rep.  583, 
14  L.  R.  A.  101,  22  Atl.  895,  upholding  ordinance  licensing  agents  solicit- 
ing from  house  to  house;  State  v.  Kibling,  63  Vt.  643,  22  Atl.  616, 
holding  same  law  may  be  constitutional  aS  to  one  subject,  and  uncon- 
stitutional as  to  another;  dissenting  opinions  in  Bowman  v.  Chicago 
etc.  Rir.  Co.,  125  U.  S.  §10,  31  L.  Ed.  716,  8  Sup.  Ct.  707,  and  Rhodes 
v.  Iowa,  170  U.  S.  427,  42  L.  Ed.  1096,  18  Sup.  Ct.  669,  majority  annul- 
ling Iowa  statute,  penalizing  carriers  bringing  uncertified  intoxicating 
liquors  into  State;  dissenting  opinion  in  First  Nat.  Bank  v.  United 
States,  206  Fed.  386,  46  L.  R.  A.  (N.  S.)  1139,  124  C.  C.  A.  256,  ma- 
jority holding  that  collection  of  sight  draft  for  purchase  price  of  liquor 
transported  in  interstate  commerce  and  delivery  of  bill  of  lading  neces- 
sary to  enable  consignee  to  obtain  delivery  of  liquor  does  not  subject 
bank  to  fine  under  section  239  of  Penal  Code  (Act  March  4, 1909). 

The   Fourteenth   Amendment   considered   with   relation   to  special 
privileges,  burdens  and  restrictions.    Note,  25  Am.  St.  Rep.  890.- 

Constitutionality    of    State    regulations    of    interstate    commerce. 
Note,  27  Am.  St.  Rep.  566. 

General  power  of  State  to  regulate  and  prohibit  traffic  in  intoxi- 
cating liquors.    Note,  2  Aim.  Gas.  98,  99. 

Constitutional    right   to    prohibit   sale    of   intoxicants.    Note,    16 
L.  R.  A.  (N.  S.)  936. 
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Bemedy  by  informatioiiy  in  the  nature  of  quo  warranto,  in  Kansas,  is  a 
dTll  proceeding. 

Approved  in  Burke  v.  Jenkins,  148  N.*C.  28,  61  S.  E.  609,  where 
officer  is  removable  only  for  cause,  sufficiency  of  cause  is  reviewable  by 
courts  on  quo  warranto. 

State  statute,  regulating  remoyal  of  officers,  wMch  proYides  for  bring- 
ing the  party  into  court,  notifying  him  of  the  case,  giving  him  an  oppor- 
tunity to  be  heard,  and  for  the  Judgment  of  the  court,  is  not  repugnant  to 
Federal  Constitution. 

Approved  in  Cosmopolitan  Club  v.  Virginia,  208  U.  S.  386,  52  L.  Ed. 
539,  28  Sup.  Ct.  394,  automatic  revocation  of  charter  under  statute  by 
judgment  that  club  was  conducted  for  purpose  of  violating  State  laws 
regulating  sale  of  liquor  was  not  denial  of  due  process  of  law;  New 
Orleans  Water- Works  Co.  v.  Louisiana,  185  U.  S.  350,  46  L.  Ed.  943, 
22  Sup.  Ct.  696,  holding  parties  having  full  hearing,  no  Federal  question 
arises  from  forfeiture  of  charter  by  corporation  by  decree  of  State 
court  on  quo  warranto  proceedings;  Taylor  &  Marshall  v.  Beckham 
(No.  1),  178  U.  S.  572,  581,  594;  44  L.  Ed.  1198,  1202,  1206,  20  Sup.  Ct. 
899,  902,  1009,  1012,  holding  State  tribunals  deciding  against  claimant 
to  office  of  Governor  deprives  him  of  no  property,  thus  giving  Federal 
Supreme  Court  jurisdiction  on  writ  of  error;  Ekem  v.  McGovern,  154 
Wis.  245,  46  L.  R.  A.  (N.  S.)  796,  142  N.  W.  621,  power  of  removal  for 
cause  established  by  satisfactory  proof  under  section  970  of  1911  Stat- 
utes is  subject  to  guaranty  of  "due  process  of  law"  requiring  hearing; 
Coleman  v.  Qlenn,  103  Qa.  461,  68  Am.  8t.  B^.  110,  30  S.  E.  298,  hold- 
ing invalid,  removal  of  officer  under  statute,  not  providing  for  notice; 
Knojf  County  v.  Johnson,  124  Ind.  153,  19  Am.  8t.  Rep.  95,  7  L.  B.  A. 
687,  24  N.  £.  151,  holding  officer  could  not  be  ousted  without  a  hearing; 
Wilson  V.  North  Carolina,  169  U.  S.  594,  42  L.  Ed.  871,  18  Sup.  Ct.  438, 
upholding  statute  providing  for  removal  of  officers;  People  v.  McAllis- 
ter, 10  Utah,  375,  37  Pac.  583,  construilig  statute  providing  for  removal 
of  officer;  dissenting  opinion  in  Hartigan  v.  Board  of  Regents  of  West 
Virginia  University,  49  W.  Va.  37,  38  S.  E.  708,  majority  holding  court 
has  no  jurisdiction  to  review  action  of  board  of  regents  of  West  Vir- 
ginia University  removing  a  professor,  notice  and  hearing  not  required. 

Distinguished  in  Hartigan  v.  Board  of  Regents  of  West  Virginia 
University,  49  W.  Va.  26,  38  S.  E.  703,  holding  court  has  no  jurisdiction 
to  review  action  of  board  of  regents  of  West  Virginia  University  re- 
moving a  professor,  notice  and  hearing  not  required;  dissenting  opinion 
in  Territory  v.  Albright,  12  N.  M.  316,  78  Pac.  211,  majority  holding 
where  act  dividing  county  provided  for  election  of  officers  including  asses- 
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sor,  assessor  appointed  pursuant  to  amendment  before  act  dividing  county 
went  into  effect  was  not  entitled  to  office. 

Right  of  public  officer  ll^lding  for  fixed  term  to  notice  and  hearing 
before  removal  for  cause.    Note,  12  Ann.  Gas.  999. 

Officer — ^Removal  for  failure  to  enforce  ordinance.   Note,  50  L.  B.  A. 
(N.  S.)  844. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  627,  531,  5S4. 

112  U.  8.  207-215,  28  L.  Ed.  662,  6  8up.  Ot.  104,  BANNEY  ▼.  BABLOW. 

Where  A.  and  B.,  owning  one-half  of  a  property,  consented  that  theit 
cotenant  might  sell  their  half  for  two  hundred  thousand  dollars,  and  his  own 
for  what  he  could  get,  a  charge  to  Jury  withdrawing  evidence  of  such  antee- 
cedent  assent,  and  instructing  Jury  that  nothing  but  their  subsequent  assent 
to  the  terms  of  sale  could  be  effectual,  was  error. 

Approved  in  Missouri,  K.  &  T.  Ry.  Co.  v.  Wilhoit,  160  Fed.  444, 
87  C.  C.  A.  401,  reversing  judgment  for  plaintiff  in  action  to  recover 
for  injuries  sustained  by  using  defective  appliance  negligently  provided 
by  master  for  erroneous  instruction  that  servant  had  right  to  use  appli- 
ance relying  on  its  safety,  where  there  was  evidence  tending  to  show 
that  defects  were  known  to  servant ;  dissenting  opinion  in  May  v.  United 
States,  157  Fed.  13,  86  C.  C.  A.  575,  majority  holding  instruction  given 
on  trial  of  bank  president  charged  with  making  false  entry  in  report  to 
controller  with  intent  to  defraud,  were  not  erroneous. 

112  XT.  S.  216-217,  28  L.  Ed.  697,  5  Sup.  Ct.  118,  SNYDEB  Y.  UNITED 
STATES. 

A  general  verdict  upon  an  information  in  several  counts,  for  a  single 
forfeiture  under  internal  revenue  laws  is  valid,  if  one  count  is  go.od. 

Approved  in  Charles  v.  United  States,  213  Fed.  721,  130  C.  C.  A.  231, 
affirming  conviction  for  intimidating  witness,  where  instruction  relat- 
ing to  first  count,  if  erroneous,  was  harmless,  since  verdict  and  sentence 
might  be  referred  to  second  count;  Dimmick  v.  United  States,  116  Fed. 
832,  64  C.  C.  A.  329,  holding  any  one  count  being  good  warranting  judg- 
ment same  will  not  be  reversed  on  ground  of  insufficiency  of  the  indict- 
ment; Gompers  v.  Buck's  Stove  etc.  Co.,  33  App.  D.  C.  575,  where  find- 
ing that  accused  was  guilty  of  certain  acts  is  sufficient  to  support  sen- 
tence of  imprisonment  for  contempt,  and  penalty  is  not  greater  than 
could  have  been  inflicted  had  such  acts  been  only  offenses  charged, 
appellate  court  will  not  consider  other  acts  accused  was  found  guilty 
of  committing;  Coffey  v.  United  States,  116  U.  S.  434,  29  L.  Ed.  683, 
6  Sup.  Ct.  436,  Friedenstein  v.  United  States,  126  U.  S.  231,  234,  31 
L.  Ed.  740,  741,  8  Sup.  Ct.  842,  843,  and  United  States  v.  Doherty,  25 
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Fed.  29,  aU  following  rule ;  Bond  v.  Dustin,  112  U.  S.  609,  28  L.  Ed.  837, 
5  Sup.  Ct.  298,  holding  State  statute,  providing  that  verdict  on  several 
counts  shall  not  be  set  aside  if  one  count  is  sufficient,  governs  proceed- 
ings in  Federal  courts;  Ex  parte  Wilson,  114  U.  S.  421,  29  L.  Ed.  90, 
5  Sup.  Ct.  937,  holding  misrecital  of  verdict,  upon  count  which  is  not 
good,  is  no  ground  for  habeas  corpus;  Claassen  v.  United  States,  142 
U.  S.  147,  85  L.  Ed.  968,  12  Sup.  Ct.  170,  holding  general  judgment  upon 
verdict  of  guilty  cannot  be  reversed,  if  any  one  count  is  good;  Harran 
V.  Klaus,  79  Wis.  387,  48  N.  W.  480,  refusing  to  reverse  for  informal 
verdict. 

A  verdict  which  speaks  erroneously  of  ''valnating,''  instead  of  'Valu- 
ing,'* is  not,  therefore,  insufficient  to  support  a  Judgment. 

Approved  in  Wilson  v.  Territory,  7  Ariz.  50,  60  Pac.  697,  upholding 
verdict  of  murder  in  second  ''decree";  Johns  v.  State,  46  Fla.  154,  35 
South.  71,  refusing  to  set  aside  verdict,  pronoun  **we"  spelled  '*wee"; 
Long  V.  State,  42  Fla.  613,  28  South.  855,  holding  verdict  will  not  be 
invalid  though  spelling  thereof  is  bad,  if  meaning  is  beyond  reasonable 
doubt;  The  Prove  Mfg.  Co.  v.  Severance,  51  Mo.  App.  262,  sustaining 
verdict  leaving  out  word  ''dollars";  Gurley  v.  O'Dwyer,  61  Mo.  App. 
350,  disregarding  inaccuracies  in  verdict. 

Miscellaneous.  Miscited  in  Kimerer  v.  State,  129  Ind.  592,  29  N.  E. 
179. 

112  XT.  S.  217-227,  28  L.  Ed.  698,  5  Sup.  Ct.  108,  LABETTE  OO.  COMMBS.  V. 
UNITED  STATES. 

Mandamus  lies  from  Circuit  Court,  to  compel  county  commissionera  to 
take  steps  to  enforce  Judgment  against  a  township,  though  not  parties  to 
such  Judgment;  they  being,  as  county  officers,  under  a  legal  duty  to  provide 
for  payment  of  township  debts. 

Approved  in  Whitaker  &  Ray  Co.  v.  Roberts,  155  Fed.  887,  mandamus 
is  proi>er  remedy  to  compel  payment  of  claim  against  school  district 
duly  established  and  liquidated;  Thompson  v.  Ferris  Irr.  Dist.,  116 
Fed.  770,  holding  mandamus  is  proper  remedy  in  Federal  Circuit  Court 
for  collecting  judgment  obtained  therein  against  irrigation  district  of 
California;  Board  of  Liquidation  v.  United  States,  108  Fed.  691,  47 
C.  C.  A.  587,  holding  Federal  court  has  jurisdiction  ancillary  to  action? 
therein,  in  which  judgment  was  rendered,  to  award  writ  of  mandamus 
to  pay  same  as  required  by  State  statutes;  Meyer  v.  San  Francisco, 
150  Cal.  135,  10  L.  B.  A.  (N.  S.)  110,  88  Pac.  723,  holders  of  bonds 
issued  by  city  for  widening  of  street  could  maintain  action  to  recover 
judgment  against  city  to  establish  bonds  as  claim  upon  funds  to  be 
raised  under  act  authorizing  bonds  and  to  prevent  bar  of  limitations; 
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Harshman  v.  Knox  County,  122  U.  S.  320,  80  L.  Ed.  1155,  7  Sup.  Ct.  1177, 
in  mandamus  proceeding,  judgment  cannot  be  contradicted;  Shumate 
V.  Fauquier  County,  84  Va.  578,  5  S.  E.  572,  holding  judgment  conclu- 
sive upon  same  point  in  latter  suit,  whose  object  was  different;  High 
School  Dist.  V.  Town  of  Green  Grove,  77  Wis.  537,  46  N.  W.  897,  man- 
damus against  officers  is  proper  way  to  compel  town  to  raise  its  share 
of  expenses. for  joint  school. 

Law  of  mandamus.    Note,  89  Am.  Dec.  738. 

A  single  writ  of  mandamus,  Joining  all  those  whose  co-operation  is  by 
law  required,  even  though  by  separate  and  snccessiTe  steps,  for  levy  and 
collection  of  tax  to  pay  township  bonds,  is  the  proper  remedy. 

Approved  in  People  v.  Getzendauer,  137  111.  263,  34  N.  E.  304,  follow- 
ing rule ;  Rose  v.  McKie,  145  Fed.  590,  76  C.  C.  A.  274,  overruling  objec- 
tion to  writ  on  ground  statutory  duty  falls  short  of  full  satisfaction; 
McKie  V.  Rose,  140  Fed.  149,  joining  all  officers  necessary  to  levy  tax 
to  pay  judgment;  Guthrie  v.  Sparks,  131  Fed.  451,  65  C.  C.  A.  427, 
joining  sheriff  although  no  duty  devolved  on  him  until  after  levy  made; 
Hicks  V.  Cleveland,  106  Fed.  462,  45  C.  C.  A.  429,  holding  statute  re- 
quiring county  auditor  to  assess,  treasurer  to  collect  tax  for  paying 
municipal  debt,  single  writ  of  mandamus  may  issue  against  both;  State 
v.  Harbison,  64  Kan.  298,  67  Pac.  844,  holding  mandamus  is  proper 
to  compel  proper  officers  to  reassess  personal  property,  though  they 
perform  separate  and  distinct  acts;  State  v.  Williams,  45  Or.  331,  67 
L.  R.  A.  166,  77  Pac.  970,  holding  mandamus  properly  directed  to  sev- 
eral officers  commanding  each  to  do  the  successive  act  enjoined  by  law; 
Commonwealth  v.  Powell,  249  Pa.  151,  94  Atl.  748,  mandamus  lies  to 
compel  State  auditor  to  draw  warrant  and  State  treasurer  to  pay  requi- 
sition of  State  highway  commissioner  and  charge  amount  to  fund  received 
from  licensing  automobiles^ 

112  XT.  S.  227-229,  28  L.  Ed.  716,  5  Snp.  Ot.  117,  BBADSTBEET  ▼.  HIOaiNS. 

Jurisdictional  yalue  depends  upon  matter  actually  in  disphte,  as  shown 
by  whole  record,  including  counterclaims,  and  not  only  plaintiiTs  claims. 

Approved  in  Squire  v.  Robertson,  191  Fed.  736,  in  suit  on  installment 
contract  for  sale  of  land,  jurisdictional  amount  is  not  amount  due  on 
contract,  but  value  of  land;  Block  v.  Darling,  140' U.  S.  238,  35  L.  Ed. 
478,  11  Sup.  Ct.  833,  following  rule;  Bowman  v.  Chicago  etc.  Ry.  Co., 
115  U.  S.  613,  29  L.  Ed.  503,  6  Sup.  Ct.  193,  it  was  apparent  from  the 
record  that  amount  was  insufficient ;  Henderson  v.  Wadsworth,  115  U.  S. 
276,  29  L.  Ed.  879,  6  Sup.  Ct.  43,  and  Gibson  v.  Shufeldt,  122  U.  S.  29, 
30  L.  Ed.  1084,  7  Sup.  Ct.  1067,  decree  of  each  separate  demand  must 
be  for  more  than  jurisdictional  amount;  New  York  I.  &  P.  Co.  v.  Mil- 
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burn  Qin  etc.  Co.,  35  Fed.  .225,  refusing  to  remove,  where  setoff  in  jus- 
tice's  court  was  for  more  than  jurisdictional  limit;  Cabot  v.  McMaster, 
61  Fed.  131,  dismissing  case,  evidence  showing  actual  claim  of  less  than 
jurisdictional  amount;  Decker  v.  Williams,  73  Fed.  311,  ascertaining 
amount  by  judgment  below;  Bradstreet  v.  Higgins,  114  U.  S.  263,  29 
L.  Ed.  176,  5  Sup.  Ct.  880,  arguendo. 

Amount  in  controversy  for  purpose  of  appeal  where  defendant  has 
filed  counterclaim.    Note,  Ann.  Oas.  1914A,  1042. 

112  JJ.  8.  229-232,  28  L.  Ed.  714,  5  Sup.  Ot.  115,  HANCOCK  V.  HOLBBOOK 

Wliere  case  removed  from  l^tate  court  is  brought  to  Supreme  Court  on 
appeal  or  error,  and  it  does  not  appear  that  citizenship  of  parties  was  such 
as  to  give  Circuit  Court  Jurisdiction,  Judgment  of  Circuit  Court  will  be  re- 
versed without  inquiry  into  merits,  and  cause  sent  back  to  State  court; 
Supreme  Court  will  make  such  order  as  to  costs  of  appeal  as  may  seem  right. 

Approved  in  Great  Southern  Fire  Proof  Hotel  Co.  v.  Jones,  177  U.  S. 
454,  44  L.  Ed.  844,  20  Sup.  Ct.  692,  holding  citizenship  of  individual 
members  of  limited  partnership  created  by  Pennsylvania  laws  must 
be  alleged  in  association  suit  in  Federal  court,  diverse  citizenship  being 
requisite;  Central  Grain  &  ^.  Exchange  v.  Board  of  Trade,  125  Fed. 
466,  60  C.  C.  A.  299,  holding  Federal  court's  jurisdiction  over  subject 
matter  and  parties  must  affirmatively  appear  upon  the  record;  Colum- 
bia Nat.  Sand  Dredging  Co.  v.  Morton,  28  App.  D.  C.  309,  7  L.  R.  A. 
(N.  S.)  114,  reversing  decree  enjoining  dredging  in  Maryland  Creek  for 
want  of  jurisdiction  of  lower  court,  and  dismissing  appeal;  Peper  v. 
Fordyce,  119  U.  S.  472,  30  L.  Ed.  486,  7  Sup.  Ct.  288,  Stevens  v.  Nich- 
ols, 130  U.  S.  231,  32  L.  Ed.  915,  9  Sup.  Ct.  518,  and  Southwestern  Tele- 
graph etc.  Co.  V.  Robinson,  48  Fed.  770,  all  following  rule;  Crump  v. 
Thurber,  115  U.  S.  61,  29  L.  Ed.  329,  5  Sup.  Ct.  1156,  holding  cause  not 
removable  since  corporation,  an  indispensable  party,  is  citizen  of  same 
State  as  plaintiff;  Chapman  v.  Barney,  129  U.  S.  682,  32  L.  Ed.  802, 
9  Sup.  Ct.  428,  allowing  plaintiff  in  error  costs,  where  judgment  below 
was  reversed  for  want  of  jurisdiction  in  Circuit  Court;  Hancock  v. 
Holbrook,  27  Fed.  402,  holding  parties  must  be  so  situated  collectively 
as  to  authorize  a  removal;  Olds  Wagon  Works  v.  Benedict,  67  Fed.  5, 
14  C.  C.  A.  285,  holding  stipulation  of  parties  could  confer  no  jurisdic- 
tion; Tug  River  Coal  etc.  Co.  v.  Brigel,  67  Fed.  630,  14  C.  C.  A.  577, 
dividing  costs  of  appeal;  Hunt  v.  Howes,  74  Fed.  659,  663,  21  C.  C.  A. 
356,  taxing  defendants  with  costs;  Continental  Ins.  Co.  v.  Rhodes,  119 
U.  S.  239,  30  L.  Ed.  880,  7  Sup.  Ct.  193,  Halsted  v.  Buster,  119  U.  S.  342, 
80  L.  Ed.  462,  7  Sup.  Ct.  277,  King  Iron  Bridge  Co.  v.  Otoe  County, 
120  U.  S.  226,  30  L.  Ed.  624,  7  Sup.  Ct.  553,  Menard  v.  Goggan,  121 
U.  S.  253,  30  L.  Ed.  914,  7  Sup.  Ct.  874,  Craswell  v.  Belanger,  56  Fed. 
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531,  6  C.  C.  A.  11,  and  Herndon  v.  Aetna  Fire  Insnrance  Co.,  107  N.  C. 
193,  10  Ifc  E.  A.  54,  12  S.  E.  241,  to  give  Circuit  Court  jurisdiction,  the 
diverse  citizenship  of  the  parties  must  afi&rmatively  appear  upon  the 
record. 

112  U.  8.  233-237,  28  L.  Ed.  712,  5  Sup.  Ot.  113,  HA8TIK08  Y.  JACKSON. 

Supreme  Court  has  no  Jurisdiction  to  review  decision  of  State  court,  as 
to  recovery  of  lands,  both  parties  claiming  under  a  common  grantor,  whose 
title  from  United  States  was  admitted. 

Approved  in  West  v.  Corvallis  etc.  R.  R.  Co.,  235  U.  S.  691,  59  L.  Ed, 
428,  36  Sup.  Ct.  206,  and  Mace  v.  Merrill,  119  U.  S.  584,  80  L.  Ed.  504, 
7  Sup.  Ct.  332,  both  following  rule. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  533. 

112  U.  S.  238-244,  28  L.  Ed.  684,  6  Sup.  Ct.  131,  PUQH  v.  FAIBMONT  MIN. 
CO. 

Sale  of  mortgaged  premises,  upon  Judgment  recovered  by  holder  of 
part  of  the  notes  secured  by  mortgage,  could  not  affect  right  of  others  to 
foreclose. 

Approved  in  Sheffield  Coal  etc.  Ry.  Co.  v.  Newman,  77  Fed.  794,  23 
C.  C.  A.  459,  holding  lien  of  other  certificate  holders  not  affected  by  the 
sale. 

112  U.  S.  244-249,  28  I..  Ed.  702,  6  Sup.  Ct.  118,  MOBBIS  V.  McMUJJN. 

McMlllin  patent  for  working  of  a  capstan  by  means  of  steam,  did  not, 
in  view  of  the  state  of  art,  involve  the  exercise  of  invention  and  was  void. 

Approved  in  E.  E.  Johnson  Co.  v.  Grinnell  Washing  Mach.  Co.,  231 
Fed.  994,  Phillips  patent  for  gearing  device  adapted  to  operation  by 
power  of  washing-machines  and  wringers,  is  void  as  aggregation  of  old 
elements;  Pieper  v.  S.  S.  White  Dental  Mfg.  Co.,  228  Fed.  34,  Pieper 
and  Pieper  patent  for  electric  motor  regulation  for  alternating  current 
dental  engines  was  not  anticipated,  discloses  patentable  invention,  and 
is  infringed ;  Robbins  v.  Webster,  220  Fed.  944,  Robbins  patent  for  davit 
supporting  means  for  sharp  stem  boats,  discloses  patentable  invention, 
is  valid,  and  is  infringed;  Mead  Morrison  Mfg.  Co.  v.  Exeter  Mach. 
Works,  215  Fed.  735,  Norris  patent  for  hoisting  apparatus  for  use  in 
coal  towers  in  which  one  of  two  engines  is  superimposed  on  other  to 
economize  space,  but  without  changing  separate  action,  is  void  for  lack 
of  patentable  invention;  William  B.  Scaife  &  Sons  Co.  v.  Falls  City 
Woolen  Mills,  194  Fed.  144,  Qreth  patent  for  water  purifying  appara- 
tus, is  void  for  anticipation  in  view  of  prior  art,  disclosing  all  elements 


703  MORRIS  V.  McMILLIN.  U2  U.  S.  244r-249 

of  combination^  and  requiring  no  more  than  mechanical  skill  to  make 
improvements  claimed;  National  R^ulator  Co.  v.  Powers  Regulator  Co., 
160  Fed.  463,  87  C.  C.  A.  444,  Powers  patent  for  heating  and  ventilat- 
ing system  with  double  dampers,  controlling  hot  and  cold  air,  held  in 
position  by  gradually  acting  thermostatically  controlled  motor,  is  void 
for  lack  of  invention  in  view  of  prior  art,  disclosing  same  motor  and 
same  gradually  acting  damper,  but  not  in  combination;  American  Grass 
Twine  Co.  v.  Choate,  159  Fed.  141,  86  C.  C.  A.  330,  Lowry  patent  for 
grass  twine  for  use  in  harvesters  to  bind  grain,  consisting  of  twine  made 
of  grass  wrapped  with  cotton  thread,  in  view  of  prior  art,  is  void  for 
lack  of  invention;  Conderman  v.  Clements,  147  Fed.  916,  78  C.  C.  A.  51, 
holding  Conderman  wheel  patent  different  from  Ferris  wheel  only  in 
detachable  parts  void;  McKenzie  Furnace  Co.  v.  Green  Eng.  Co.,  138 
Fed.  832,  71  C.  C.  A.  196,  declaring  Green  &  Gent  patent  for  improve- 
ment in  fire  arches  void  in  view  of  prior  art;  Neptune  Meter  Co.  v. 
National  Meter  Co.,  127  Fed.  567,  62  C.  C.  A.  345,  holding  Nash  water- 
meter  being  but  the  application  of  an  old  process  producing  old  result 
is  not  patentable  over  prior  Tracy  patent;  Wisconsin  Compressed  Air 
House  Cleaning  Co.  v.  American  etc.  Cleaning  Co.,  125  Fed.  769,  60 
C.  C.  A.  529,  holding  stationary  carpet  cleaner  existing,  Nation's  mov- 
able one  on  same  principle  is  not  infringed  by  Thurman's  patent; 
Thompson  v.  Boisselier,  114  U.  S.  12,  29  L.  Ed.  80,  5  Sup.  Ct.  1048, 
holding  Carr  reissue  for  improvement  in  water-closets,  not  patentable; 
Pomace  Holder  Co.  v.  Ferguson,  119  U.  S.  338,  30  L.  Ed.  408,  7  Sup. 
Ct.  384,  annulling  patent  for  "improvement  in  cheese-formers,  for  cider- 
presses";  Thatcher  Heating  Co.  v.  Burtis,  121  U.  S.  295,  30  L.  Ed.  945, 
7  Sup.  Ct.  1039,  holding  combination  of  well-known  separate  elements, 
producing  no  new  result,  not  patentable;  Ansonia  Brass  etc.  Co.  v. 
Electrical  Supply  Co.,  144  U.  S.  19,  86  L.  Ed.  330,  12  Sup.  Ct.  604,  an- 
nulling patent  for  ''insulated  electric  conductor";  Hoe  v.  Kahler,  23 
Blatchf.  362,  25  Fed.  277,  annulling  patent  for  improvement  in  bottle- 
stoppers;  Mellon  V.  Smith  Mfg.  Co.,  23  Fed.  153,  holding  void,  patent 
for  metallic  spring  beds;  Niles  Tool  Works  v.  Betts  Machine  Co.,  27 
Fed.  306,  upholding  improvement  for  boring  and  turning  mills ;  Leonard 
V.  Lovell,  29  Fed.  314,  annulling  patent  for  improvement  in  refrigera- 
tors; Campbell  v.  Bailey,  45  Fed.  566,  annulling  patent  for  catch-basin 
covers ;  Stirrat  v.  Excelsior  Mfg.  Co.,  61  Fed.  984,  10  C.  C.  A.  216,  limit- 
ing claim  for  water-heating  device  for  stoves;  Sampson  v.  Donaldson, 
69  Fed.  624,  16  C.  C.  A.  342,  annulling  patent  for  valve  reseating  tool. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  £.  B.  0.  157. 
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112  U.  S.  250-261,  28  L.  Ed.  708,  5  8np.  Ct.  119,  CONNECnCUT  MUT. 
LIFE  INS.  CO.  V.  UNION  TBITST  CO. 

New  York  code  jrrovlslon,  forbidding  physician  to  dlscloBe  facts  ac- 
quired from  a  patient,  in  a  professional  capacity,  is  obligatory  npon 
Federal  courts  sitting  in  tbat  State,  in  trials  at  common  law. 

Approved  in  Robinson  v.  Van  Hooser,  196  Fed.  625,  116  C.  C.  A.  294, 
in  civil  action  to  recover  damages  for  conspiracy,  evidence  of  good  char- 
acter of  defendant  is  irrelevant;  Chicago  &  N.  W.  Ry.  Co.  v.  Kendall, 
167  Fed.  66,  16  Ann.  Oaa.  560,  93  C.  C.  A.  422,  where  plaintiff  in  action 
for  injury  to  knee  voluntarily  exhibited  knee  on  witness-stand,  defend- 
ant is  entitled  to  require  him  to  submit  same  to  surgical  examination; 
In  re  Reid,  155  Fed.  935,  under  Michigan  statute  prohibiting  use  of 
statement  by  property  owner  to  assessor  for  any  other  purpose,  prohibits 
officer  from  producing  such  statement  as  evidence  in  State  or  Federal 
court,  even  though  no  objection  is  made;  Easton  v.  Geo.  Wostenholm 
&  Son,  137  Fed.  530,  70  C.  C  A.  108,  presuming  English  law  governing 
contract  for  goods  purchased  abroad  same  as  local  law;  Toledo  Traction 
Co.  V.  Cameron,  137  Fed.  66,  69  C.  C.  A.  28,  receiving  former  testimony, 
admissible  by  State  law  where  witness  without  district  and  one  hundred 
miles  from  trial;  L.  Bucki  &  Son  Lumber  Co.  v.  Atlantic  Lumber  Co., 
121  Fed.  249,  57  C.  C.  A.  469,  holding  under  Rev.  Stats.,  §  724,  in  actions 
at  law  Federal  courts  may  require  parties  to  produce  books  and  writ- 
ings containing  pertinent  evidence  under  ordinary  chancery  rules;  Mer- 
chants '  Life  Assn.  v.  Yoakum,  98  Fed.  268,  39  C.  C.  A.  56,  holding  ad- 
ministrator's  action  on  insurance  policy,  decedent's  widow  not  party 
in  interest,  that  statements  made  by  her  constitute  admissions  affectintr 
plaintiff's  rights;  Auld  v.  Cathro,  20  N.  D.  470,  Ann.  Gas.  1913A,  90, 
32  L.  R.  A^  (N.  S.)  71,  128  N.  W.  1028,  in  will  contest  testimony  of  de- 
cedent's attending  physician  as  to  mental  capacity  based  on  patient's 
statements  was  properly  excluded;  Dreirer  v.  Continental  Life  Ins.  Co., 
24  Fed.  672,  statements  of  physician  in  proof  of  death,  are  privileged; 
Mut.  Life  Ins.  Co.  v.  Selby,  72  Fed.  983,  19  C.  C.  A.  331,  rejecting  state- 
ments by  applicant  for  pension,  to  his  attorney. 

Distinguished  in  Doll  v.  Equitable  Life  Assur.  Soc,  138  Fed.  710,  71 
C.  C.  A.  121,  allowing  physician  to  testify  under  disqualifying  statute 
of  foreign  State,  where  contract  sued  on  was  executed. 

Physician,  when  may  and  when  may  not  testify.    Note,  17  Am.  St. 
Rep.  566. 

Admissibility  of  testimony  by  physician  furnishing  proof  of  death 
to  show  previous  ailments  of  deceased.    Note,  62  Am.  Rep.  5. 

Section  721,  Beyised  Statutes,  declaring  laws  of  seTeral  States,  except 
where  Federal  Constitution,  treaties  and  statutes  otherwise  provide,  roles 
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of  decision  In  trials  »t  common  law  in  Federal  courts,  relates  to  nature  and 
principles  of  evidence,  and  competency  of  witnesses,  except  as  the  latter 
may  be  regulated  by  specific  provisions  of  Federal  statutes. 

Approved  in  Nashua  Sav.  Bank  v.  Anglo-American  Land  etc.  Co.,  189 
U.  S.  228,  47  L.  Ed,  786,  23  Sjip.  Ct.  518,  holding  subscriber  to  foreign 
corporation  sto^k  subjects  himself  to  laws  of  foreign  country  respect- 
ing powers  and  obligations  of  such  corporation ;  Files  v.  Davis,  118  Fed. 
467,  holding  Rev.  Stats.,  §  915  (1901),  makes  attachment  remedies  in 
Federal  courts  the  same  as  laws  of  the  States  where  such  court  is  held; 
Parker  v.  Moore,  111  Fed.  473,  holding  under  Rev.  Stats.  U.  S.,  §  721, 
rules  of  evidence  of  State  courts,  established  by  statute  or  decisions, 
become  those  of  Federal  courts  sitting  therein  in  actions  at  law;  Muj;. 
Ben.  Life  Ins.  Co.  v.  Robison,  58  Fed.  731,  22  L.  R.  A.  331,  7  C.  C.  A, 
444,  and  Fidelity  Mut.  Life  Assn.  v.  Percy's  Exrs.,  92  Fed.  76,  34 
C.  C.  A.  211,  both  following  rule;  Witters  v.  Sowles,  24  Blatchf.  556,  32 
Fed.  134,  enforcing  Vermont  rule  as  to  disclosures  by  town  clerk;  Hinds 
V.  Keith,  57  Fed.  13,  6  C.  C.  A.  231,  following  State  law  of  evidence ; 
Richardson  v.  Green,  61  Fed.  432,  9  C.  C.  A.  565,  following  Oregon  law 
as  to  admissibility  of  expert  evidence  in  forgery  case;  Butler  v.  Fayer- 
weather,  91  Fed.  460,  35  C.  C.  A.  625,  prohibiting  disclosure  of  instmo- 
tions  by  testator  to  attorney. 

Law  covering  admissibility  of  evidence.  Note,  Ann.  Oas.  1915B, 
846. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  449,  450. 


Where  applicant  for  life  Insurance  said  he  had  never  had  the  disei 
of  "affection  of  the  liver,"  the  answer  was  a  fair  and  true  one  within  the 
contract,  if  insured  had  never  had  an  affection  of  that  organ  which  amounted 
to  disease;  question  did  not  require  a  statement  of  every  instance  of  slight 
ailments  affecting  the  liver,  unattended  by  substantial  injury  or  long  suf- 
fering. 

m 

Approved  in  Mutual  etc.  Ins.  Co.  v.  Dobler,  137  Fed.  556,  70  C.  C.  A. 
134,  holding  occasional  examinations  without  charge,  not  vitiating  an- 
swer, "he  did  not  remember  when  he  had  consulted  physician";  Pre- 
ferred Ace.  Ins.  Co.  V.  Muir,  126  Fed.  929,  61  C.  C.  A.  456,  holding 
"disease"  did  not  apply  to  temporary  derangement  of  stomach  preclud- 
ing recovery  for  insured's  death  by  being  thrown  from  train;  McClain 
V.  Provident  Sav.  etc.  Soc,  110  Fed.  94,  49  C.  C.  A.  31,  holding  insured's 
statement  that  he  had  never  had  any  sickness  "except  temporary  ail- 
ments" and  that  jury  found  he  had  "indigestion  at  times"  did  not 
a^oid  policy;  Hubbard  v.  Mutual  etc.  Life  Assn.,  100  Fed.  723,  40 
XTT— 45 
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C.  C.  A.  665,  holding  life  insurance  application  reciting  answers  and 
statements  being  warranted  or  policy  void,  the  two  constitute  one  writ- 
ten agreement,  both  insured  and  beneficiary  being  bound;  Mays  v.  New 
Amsterdam  Casualty  Co.,  40  App.  D.  C.  257,  258,  46  L.  R.  A.  (N.  S.)" 
1108,  reversing  directed  verdict  for  defendant  in  action  on  life  policy, 
where  application  required  statement  that  applicant  had  not  received 
medical  attention  within  five  years  and  evidence  was  conflicting;  Sar- 
gent V.  Modem  Brotherhood  of  America,  148  Iowa,  608,  127  N.  W.  55, 
negativing  answer  to  question  relating  to  previous  disease  does  not 
avoid  certificate  of  membership  in.  fraternal  beneficiary  society,  though 
insured  had  tonsilitis  and  stomach  trouble  of  temporary  nature;  Blu- 
menthal  v.  Berkshire  Life  Ins.  Co.,  134  Mich.  218,  104  Am.  St.  Rep.  604, 
96  N.  W.  18,  holding  insured  answering  as  to  consultation  need  only 
state  consultations  as  to  serious  ailments;  Rupert  v.  Supreme  Court 
U.  O.  F.,  94  Minn.  296,  298,  102  N.  W.  717,  presuming  trivial  ailments 
and  injuries  not  in  contemplation  of  parties;  McDermott  v.  Modem 
Woodmen,  97  Mo.  App.  650,  71  S.  W.  837,  holding  insured  warranting 
that  he  had  not  consulted  a  physician  for  seven  years,  same  being  false, 
relieves  insurer  from  liability;  Marzulli  v.  Metropolitan  Life  Ins.  Co., 
81  N.  J.  L.  168,  78  Atl.  1052,  question  of  false  statements  in  applica- 
tion for  life  insurance  policy  is  for  juiy;  Mutual  Life  Ins.  Co.  v.  Mor- 
gan, 39  Okl.  208,  135  Pac.  280,  temporary  indisposition  at  time  of  de- 
livery of  insurance  policy  will  not  avoid  policy,  although  application 
contains  provision  that  policy  shall  not  take  efiPect  unless  delivered  while 
applicant  is  in  good  health;  Eminent  Household  of  Columbian  Women 
V.  Prater,  24  Okl.  219,  20  AnxL  Oas.  287,  23  L.  R.  A.  (N.  S.)  917,  103 
Pac.  561,  false  statement  to  medical  examiner  relating  to  ''spitting  or 
coughing  of  blood,"  rendered  life  insurance  policy  void;  Kittrell  v. 
German  Fire  Ins.  Co.,  1  Tenn.  Civ.  258,  holding  building  bulging  on 
one  side  and  leaning  and  propped  was  in  ''good  condition''  within  mean- 
ing of  warranty  in  application  for  fire  insurance;  Pacific  Mut.  Life  Ins. 
Co.  V.  Terry,  37  Tex.  Civ.  489,  84  S.  W.  657,  life  policy  is  not  avoided 
by  negative  answer  to  question,  "Do  you  use  liquor T"  in  absence  of 
habit  or  custom  to  use  liquor;  Holland  v.  Western  Union  Life  Ins.  Co., 
58  Wash.  104,  107  Pac.  867,  fact  that  insured  failed  to  state  that  physi- 
cian had  prescribed  glasses  some  years  before  for  headaches  occasioned 
by  temporary  worry  over  business,  did  not  avoid  policy;  Rand  v.  Life 
Assur.  Soc,  97  Tenn.  296,  37  S.  W.  8,  following  rule;  Dreier  v.  Conti- 
nental Life  Ins.  Co.,  24  Fed.  671,  holding  question  did  not  require  a 
statement  of  every  instance  of  "bloodspitting";  Manhattan  Life  Ins. 
Co.  V.  Carder,  82  Fed.  989,  27  C.  C.  A.  344,  one  is  in  "good  health," 
unless  affected  with  a  malady  permanently  injuring  his  health;  Penn. 
Mut.  Life  Ins.  Co.  v.  Mechanics'  Sav.  Bank,  72  Fed.  432,  88  L.  R.  A.  64» 
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• 

19  C.  C.  A.  286,  whether  temporary  ailments  are  to  be  regarded  as  dis- 
eases, is  a  question  for  the  jury;  Providence  etc.  Assur.  Soc.  v.  Reutlin- 
ger,  58  Ark.  535,  25  S.  W.  837,  holding  proof  of  medical  attendance 
would  establish  a  breach  of  warranty,  though  there  was  no  injury  to 
general  health;  Continental  Life  Ins.  Co.  v.  Yung,  113  Ind.  162,  3  Am. 
St.  Rep.  633,  15  N.  E.  222,  holding  permanent  ailment  of  applicant 
would  avoid  policy,  though  unknown ;  Knights  of  Pythias  v.  Cogbill,  99 
Tenn.  37,  41  S.  W.  343,  omission  of  applicant  to  mention  'disease,  which 
did  not  cause  his  death,  does  not  avoid  policy;  Metropolitan  Life  Ins. 
Co.  V.  Rutherford,  95  Va.  782,  30  S.  E.  385,  holding  it  proper  for  jury 
to  consider  the  object  of  question,  and  circumstances  of  answer. 

Distinguished  in  Mutual  Life  Ins.  Co.  v.  Simpson,  88  Tex.  338,  31 
S.  W.  502,  holding  insurer's  false  answer  regarding  disease  and  ail- 
ments constitute  breach  of  contract,  though  immaterial  to  risk,  unless 
same  are  temporary  and  exceptional;  Mutual  Life  Ins.  Co.  v.  Simpson, 
88  Tex.  338,  58  Am.  St.  Rep.  761,  28  L.  R.  A.  768,  31  S.  W.  502,  holding 
''disease''  may  include  trivial  ailments. 

Invalidity  of  life  insurance  policy  owing  to  existence  of  disease 
affecting  the  applicant.    Note,  3  Am.  St.  Rep.  685. 

An  exception  to  court's  modification,  in  its  general  charge,  of  a  par- 
ticnlar  proposition  rabmitted,  without  stating  speciflcally  the  modification 
to  which  objection  is  made,  is  too  indefinite. 

Approved  in  Thomas  v.  Presbrey,  5  App.  D.  C.  220,  general  excep- 
tion to  charge,  not  directing  attention  of  court  to  particular  portions  of 
.it  to  which  objection  is  made,  raises  no  question  for  review  on  appeal; 
Peterson  y.  Des  Moines  Life  Assn.,  115  Iowa,  673,  87  N.  W.  399,  hold- 
ing company  alleging  insured  made  untrue  answers  to  questions,  it  was 
for  jury  to  say,  if  untrue,  they  were  fraudulent,  not  that  they  were 
untrue;  Henn  v.  Metropolitan  Life  Ins.  Co.,  67  N.  J.  L.  315,  51  Atl.  691, 
holding  conflict  in  evidence  or  lack  of  conclusive  and  unquestioned  proof 
of  falsity  of  warranty  of  insured,  question  is  one  for  the  jury ;  Chateau- 
gay  Ore  &  Iron  Co.  v.  Blake,  144  U.  S.  488,  36  L.  Ed.  614,  12  Sup.  Ct. 
734,  exception,  that  court  did  not  charge  either  of  eighteen  special  in- 
structions, except  as  it  had  charged,  is  insufficient;  Burton  v.  Jersey 
Feny  Co.,  114  U.  S.  476,  29  L.  Ed,  216,  5  Sup.  Ct.  961,  Baltimore  etc. 
R.  R.  Co.  V.  Mackey,  157  U.  S.  92,  89  L.  Ed.  681,a5  Sup.  Ct.  497,  Shelp 
V.  United  States,  81  Fed.  700,  26  C.  C.  A.  570,  Black  v.  Lewiston,  2 
Idaho,  257, 13  Pac.  81,  and  Morrill  v.  Palmer,  68  Vt.  17,  83  L.  R.  A.  417, 
33  Atl.  834,  all  denying  exception  to  entire  charge;  Ohio  etc.Ry.  Co.  v. 
McCartney,  121  Ind.  388,  23  N.  E.  259,  holding  motion  for  new  trial 
must  specify  instructions  objected  to. 
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112  U.  S.  261-273,  28  L.  Ed.  704,  6  Sup.  Ot.  125,  aKBNADA  COT7NTT  y. 
BBOQDEN. 

That  constniction  of  statute  shoold  be  adopted  which,  without  doing 
violence  to  fair  meaning  of  words,  brings  It  Into  harmony  with  Constitution. 

Approved  in  St.  Louis  Southwestern  Ry.  Co.  v.  Arkansas,  235  U.  S. 
370,  59  L.  Ed,  274,  35  Sup.  Ct.  99,  in  construing  Arkansas  Annual  Fran- 
chise Tax  StaJ;ute  of  1911,  this  court  will  assume,  until  State  construes 
it  differently,  that  provision  for  forfeiture  for  nonpayment  is  limited  in 
its  operation  to  intrastate  commerce ;  Ludwig  v.  Western  Union  Tel.  Co., 
216  U.  S.  161,  54  L.  Ed.  429,  30  Sup.  Ct.  280,  Kansas  statute  requiring 
railroad  engaged  in  interstate  commerce  to  pay  certain  amount  of  entire 
capital  stock  as  license  fee  for  doing  intrastate  business  is  void;  Knights 
Templars'  Indemnity  Co.  v.  Jarman,  187  U.  S.  205,  47  L.  Ed.  145,  23 
Sup.  Ct.  Ill,  holding  Federal  Supreme  Court  will  not  declare  amenda- 
tory State  statute  invalid  because  of  title  of  statute  referred  to  where 
it  has  been  upheld  by  State  decisions ;  Nelson  v.  Bank  of  Fergus  County, 
157  Fed.  165,  13  Ann.  Gaa.  811,  84  C.  C.  A.  609,  amendment  to  act  mak- 
ing directors  of  foreign  corporation  failing  to  make  report  liable  for 
debts,  merely  changing  time  for  filing  report,  does  not  render  it  retro- 
spective law  within  provision  of  Constitution  as  applied  to  debts  of  cor- 
poration contracted  before  its  enactment ;  Williams  v.  Gaylord,  102  Fed. 
375,  42  C.  C.  A.  401,  holding  State  Supreme  Court  having  construed 
Cal.  Stats.  1880,  p.  131,  §  1,  as  applying  to  foreign  and  domestic  corpo- 
rations, such  binds  Federal  courts;  Chicago  etc.  Ry.  Co.  v.  State,  86 
Ark.  429,  111  S.  W.  462,  statute  providing  that  in  operation  of  railroad 
more  than  fifty  miles  in  length,  freight  trains  of  more  than  twenty-five 
cars  shall  be  equipped  with  engineer,  fireman,  conductor  and  three  brake- 
men,  is  valid;  Western  Union  Telegraph  Co.  v.  State,  82  Ark.  316,  12 
Ann.  Gas.  82,  101  S.  W.  750,  construing  act  requiring  foreign  corpora- 
tion to  file  articles  of  incorporation  and  pay  fee  as  condition  to  trans- 
acting intrastate  business,  and  not  in  conflict  with  commerce  clause  of 
Constitution;  De  Ferranti  v.  Lyndmark,  30  App.  D.  C.  427,  holding 
mere  filing  of  application  for  patent  gives  no  vested  right  which  Con- 
gress has  no  power  to  impair  by  legislation ;  Smith  v.  Board  of  Commis- 
sioners, 173  Ind.»370,  90  N.  E.  883,  statute  for  improvement  of  high- 
ways, excluding  from  its  operation  all  incorporated  cities  and  towns  of 
thirty  thousand  inhabitants  and  over,  and  including  all  others,  is  valid ; 
State  V.  Reusswig,  110  Minn.  476,  126  N.  W.  280,  section  1311,  Revised 
Laws,  1905,  relating  to  elections  in  common  school  districts,  when  con- 
strued in  connection  with  other  provisions  of  law,  is  not  void  because 
its  meaning  cannot  be  ascertained,  or  because  it  is  so  incomplete  that 
it  cannot  be  carried  into  effect;  State  v.  Alderson,  49  Mont.  38,  140  Pac. 
85,  holding  statute  imposing  fee  for  filing  certificate  of  foreign  corpora- 
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tion  applies  to  those  seeking  to  engage  in  intrastate  business,  and  is 
valid;  People  v.  Bradley,  207  N.  Y.  611,  101  N.  E.  772,  upholding  law, 
1911,  creating  railway  terminal  station  commission  for  city  of  Buffalo; 
Bonitz  V.  Board  of  Trustees  of  Ahoskie  School  District,  154  N.  C.  379, 
70  S.  E.  736,  act  to  incorporate  school  district  for  white  race  and  pro- 
viding for  special  tax,  is  construed  as  authorizing  application  of  fund 
without  discrimination  to  furnish  educational  facilities  to  both  races; 
State  V.  Taylor,  22  N.  D.  374, 133  N.  W.  1051,  holding  provision  of  State 
Constitution  prohibiting  location  of  additional  normal  schools  without 
revision  of  Constitution  was  to  prevent  such  location  by  legislature 
and  did  not  prevent  location  by  amendment  to  Constitution;  Burke  v. 
Malaby,  14  Okl.  655,  78  Pac.  107,  declaring  act  permitting  action  to  be 
brought  in  county  where  subject  of  action  situated  void — Federal  Con- 
stitution prescribed  different  rule;  State  v.  Lewis,  26  Utah,  124,  72  Pac. 
389,  holding  legislative  enactment  is  presumed  to  be  valid  until  the  con- 
trary is  shown  beyond  all  reasonable  doubt;  Young  v.  Salt  Lake  City, 
24  Utah,  333,  67  Pac.  1068,  holding  reasonable  doubt  as  to  the  constitu- 
tionality of  a  statute  will  be  resolved  in  favor  of  its  validity;  State  v. 
Tingey,  24  Utah,  229,  67  Pac.  34,  holding  l^slative  construction  of 
constitutional  provision  should  be  followed  by  courts  if  fair  meaning 
of  words  is  not  thereby  violated;  State  v.  Clement  Nat.  Bank,  84  Vt. 
200,  Ann.  Oaa.  1912D,  22,  78  Atl.  957,  holding  statute  taxing  ^interest- 
bearing  deposits  in  national  banks  applies  to  residents  of  State  having 
deposits,  and  is  valid;  Ex  parte  Allen,  82  Vt.  377,  26  L.  R.  A.  (N.  S.) 
232,  73  Atl.  1083,  granting  writ  of  habeas  corpus  for  discharge  from 
State  hospital  for  insane  of  person  committed  without  notice  under 
statute  not  specifically  providing  for  notice,  but  holding  statute  con- 
strued in  light  of  common  law  required  notice  and  was  valid;  Coal  & 
Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  165,  67  S.  E.  629,  public  service  com- 
pany is  entitled  to  judicial  inquiry  as  to  whether  rate  regulating  statute 
is  confiscatory;  Presser  v.  Illinois,  116  U.  S.  269,  29  L.  Ed,  620,  6  Sup. 
Ct.  586,  Boiled  v.  Brimfield,  120  U.  S.  765,  30  L.  Ed,  789,  7  Sup.  Ct.  738, 
Hooper  v.  California,  155  U.  S.  657,  39  L.  Ed.  301,  15  Sup.  Ct.  211, 
United  States  v.  Sanges,  48  Fed.  91,  State  v.  Gerhardt,  145  Ind.  462, 
S3  L.  R.  A.  322,  44  N.  E.  476,  Dow  v.  Northern  Railroad,  67  N.  H.  56, 
36  Atl.  538,  New  York  etc.  Bridge  Co.  v.  Smith,  148  N.  Y.  651,  42 
N.  E.  1091,  Mitchell  County  v.  City  Nat.  Bank,  91  Tex.  374,  376,  43 
S.  W.  885,  886,  dissenting  opinion  in  In  re  Barre  Water  Co.,  62  Vt.  29, 
9  L.  B.  A.  197,  20  Atl.  110,.  and  Northern  P^c.  R.  R,  Co.  v.  Barnes,  2 
N.  D.  376,  51  N.  W.  407,  all  construing  various  statutes;  dissenting 
opinion  in  Hartford  Tire  Ins.  Co.  v.  State,  76  Ark.  325,  89  S.  W.  51, 
majority  sustaining  act  prohibiting  foreign  corporations  from  doing 
business  within  State  upon  failure  to  file  affidavit. 
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Municipal  sabscriptlon  to  railroad  stock,  made  without  antborlty  pr»- 
vionsly  conferred,  may  be  eonflrmed  by  anbaeqaent  legislation,  if  not  pto- 
hibited  by  the  Constitution,  and  when  that  which  was  done  would  have  been 
legal  had  it  been  done  under  leglslatiTe  sanction  previously  given. 

Approved  in  Steele  County  v.  Erskine,  98  Fed.  217,  39  C.  C.  A.  173, 
holding  Constitution  not  prohibiting  the  character,  subsequent  legisla- 
tive enactment  may  legalize  prior  municipal  act  unauthorized  at  the 
time;  Carpenter  v.  Greene  County,  130  Ala.  632,  29  South.  198,  holding 
election  irregularities  in  the  issuance  of  bonds  may  be  cured  by  legisla- 
tive act;  People  v.  Lochner,  177  N.  Y.  158,  166,  69  N.  E.  378,  381,  hold- 
ing laws  restricting  hours  of  labor  in  bakeries  are  police  regulations  and 
not  antagonistic  to  Fourteenth  Amendment  of  Federal  Constitution;  City 
of  Kingston  v.  Security  Trust  Co.,  169  N.  C.  209,  86  S.  E.  400,  act  rati- 
fying proceedings  of  city  of  Kinston  relating  to  issuance  of  public  im- 
provement bonds  cured  any  defect  in  proceedings;  Red  River  Furnace 
Co.  V.  Tennessee  Central  R.  R.  Co.,  113  Tenn.  731,  87  S.  W.  1024,  legaliz- 
ing subscription  as  though  authority  originally  given;  Hayes  v.  Holly 
Springs,  114  U.  S.  126,  29  L.  Ed.  83,  5  Sup.  Ct.  788,  holding  intention 
of  legislature  to  confirm  could  not  be  ascertained  with  reasonable  cer- 
tainty; Anderson  v.  Santa  Anna,  116  U.  S.  364,  29  L.  Ed.  636,  6  Sup. 
Ct.  417,  holding  action  of  majority  of  voters  might  be  recognized  by 
the  legislature;  Graham  v.  Boston  etc.,  R.  R.  Co.,  118  U.  S.  170,  SO 
L.  Ed.  202,  6  Sup.  Ct.  1014,  upholding  mortgage  of  corporation,  where 
the  proceedings  were  ratified  by  the  different  legislatures;  Katzenberger 
V.  Aberdeen,  121  U.  S.  178,  30  L.  Ed.  913,  7  Sup.  Ct.  960,  where  legis- 
lature has  no  authority  to  issue  bonds,  it  cannot  validate  those  issued 
before  the  change  in  the  Constitution;  State  of  Illinois  v.  Illinois  Cent. 
Ry.  Co.,  33  Fed.  771,  holding  subsequent  confirmation  was  not  revo- 
cable; Denison  v.  Mayor  etc.  of  Columbus,  62  Fed.  777,  holding  that 
donation  had  been  ratified;  Erskine  v.  Steele  County,  87  Fed.  631,  up- 
holding statute  validating  invalid  contract;  Los  Angeles  City  Water  Co. 
V.  Los  Angeles,  88  Fed.  743,  holding  legislative  ratification  equivalent 
to  an  original  grant;  Utter  v.  Franklin,  172  U.  S.  424,  43  L.  Ed.  498,  19 
Sup.  Ct.  186,  Springfield  Safe  Deposit  Co.  v.  Attica,  85  Fed.  391,  29 
C.  C.  A.  214,  and  Schneck  v.  Jeffersonville,  162  Ind.  218,  62  N.  E.  216, 
upholding  statute  legalizing  bonds. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am,  Dec.  680. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Bep.  860. 

Validity  and  effect  of  statute  legalizing  defective  election.    Note, 
Ann.  Gas.  1914B,  461,  464. 

Statutes  legalizing  invalid  municipal  contracts.    Note,  27  L.  R.  A. 
696. 
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L^slative  power  to  impose  burdens  on  municipalities  and  to  con- 
trol their  local  administration  and  property.  Note,  48  L«  R.  A. 
477. 

Ratification  by  public  corporation  of  invalid  contract.  Note,  L.  R.  A. 
1915A,  1033. 

112  U.  S.  273-276,  28  Ii.  Ed.  716,  6  6ap.  Ot.  150,  QRAME  Y.  MUTUAIt 
ASSUB.  SOCIETY. 

Question  of  liability  of  insurance  company  for  loss  from  fire,  set  by 
order  of  Confederate  government,  on  policy  excepting  loss  from  civil  com- 
motion, Insurrections  or  foreign  Invasion,  is  not  a  Federal  question  review- 
able on  error  to  State  court. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Wiggins  Ferry  Co.,  119  U.  S. 
624,  30  L.  Ed.  523,  7  Sup.  Ct.  403,  holding  State  decision  upon  validity 
of  a  contract,  is  not  reviewable. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  540. 

112  U.  S.  276-293,  28  L.  Ed.  722,  5  Sup.  Ct.  141,  EXCHANGE  NAT.  BANK 
V.  NATIONAL  BANK. 

Bank  receiving  drafts  for  collection  is  liable  to  sender  for  negligence 
of  tUrd  bank,  to  whom  they  are  intrusted,  as  agent,  in  not  giving  notice 
of  party's  accepting  individually,  Instead  of  as  secretary  of  the  corporation 
upon  whom  drawn. 

Approved  in  Balcomb  v.  Old  Nat.  Bank,  201  Fed.  680,  681, 120  C.  C.  A. 
27,  holding  that  in  absence  of  statutory  regulation,  or  special  contract, 
or  usage,  while  collecting  bank  was  agent  of  Chicago  bank,  it  was  not 
agent  of  creditor  within  meaning  of  bankruptcy  act  and  payment  on 
note  was, not  recoverable  as  voidable  preference;  Smith  v.  National  Bank 
of  D.  0.  Mills  &  Co.,  191  Fed.  229,  holding  bank  receiving  draft  for  col- 
lection was  liable  for  n^ligence  of  another  bank  to  which  draft  was 
sent  for  collection ;  Spencer  v.  United  States,  169  Fed.  566,  95  C.  C.  A. 
60,  holding  that  in  making  collection  accused  acted  as  bank's  agent  and 
money  in  his  possession  belonged  to  bank,  and  he  was  properly  con- 
victed for  embezzlement,  where  he  reported  less  amount  than  he  actually 
received;  Brown  v.  Peoples'  Bank,  59  Fla.  165,  52  L.  R.  A.  (N.  S.)  608, 
52  South.  720,  holding  bank  sending  check  deposited  for  collection  to 
another  bank  is  liable,  although  its  collecting  agent  does  not  remit,  where 
check  was  paid;  Martin  v.  Hibemia  Bank  etc.  Co.,  127  La.  307,  53  South. 
574,  bank  receiving  check  for  collection  is  liable  for  loss  occasioned  by 
conduct  of  subagent  employed  to  make  collection;  Ft.  Dearborn  Nat. 
Bank  v.  Security  Bank,  87  Minn.  84,  91  N.  W.  258,  holding  sub-bank 
was  agent  for  collection  of  cheeky  and  not  using  reasonable  care  to  pro- 
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tect  principal  bank,  latter  released  from  liability;  Harter  v.  Bank  of 
Branson,  92  S.  C.  444,  75  S.  E.  697,  indorser  of  draft,  delivering  it  to 
bank  for  collection,  could  recover  from  such  bank  for  loss  occasioned 
by  its  negligence  and  that  of  correspondent  to  whom  it  sent  draft  for 
collection ;  City  Nat.  Bank  v.  Cooper  &  Griffin,  91  S.  C.  96,  98,  74  S.  E. 
368,  depositor  uniting  with  bank  in  selecting .  agent  for  collection  of 
draft  is  liable  to  first  bank  for  negligence  of  second  in  making  collec- 
tion; Fanset  v.  Garden  City  State  Bank,  24  S.  D.  253,  123  N.  W,  688, 
holding  bank  accepting  checks  for  collection,  but  charging  them  to  de- 
positor until  collection  was  made,  was  not  liable  for  subagent's  failure 
to  remit  proceeds,  as  depositor  impliedly  authorized  collection  by  sub- 
agent;  Sherman  v.  Port  Huron  Engine  &  Thresher  Co.,  13  S.  D.  100, 
82  N.  W.  414,  holding  note  payable  at  bank  to  which  sent,  no  authority 
to  employ  subagent,  there  can  be  no  del^ation  of  powers  to  another; 
First  Nat.  Bank  etc.  v.  Quihby,  62  Tex.  Civ.  418,  131  S.  W.  432,  bank 
receiving  draft  for  collection  at  distant  point,  in  absence  of  instruction 
from  depositor  to  send  it  to  particular  bank,  is  responsible  for  acts  of 
subagent  employed  in  collection;  German  Nat.  Bank  v.  Burns,  12  Colo. 
543,  13  Am.  St.  Rep.  250,  21  Pac.  715,  Streissguth  v.  National  etc.  Bank, 
43  Minn.  52,  19  Am.  St.  Rep.  215,  7  L.  R.  A.  364,  44  N.  W.  797,  Power 
V.  First  Nat.  Bank,  6  Mont.  267,  268,  12  Pac.  605,  and  State  National 
Bank  v.  Thomas  Manufacturing  Co.,  17  Tex.  Civ.  App.  215,  42  S.  W. 
1017,  all  following  rale ;  National  Exch.  Bank  v.  Beal,  50  Fed.  358,  hold- 
ing owner  could  recover  proceeds  from  the  correspondent  bank;  First 
Nat.  Bank  v.  First  Nat.  Bank,  116  Ala.  532,  22  South.  979,  holding  col- 
lecting bank  for  loss  of  collateral  security;  Citizens'  National  Bank  v. 
Third  Nat.  Bank,  19  Ind.  App.  83,  49  N.  E.  176,  insolvency  of  drawer 
is  no  excuse  for  failure  of  collecting  agent  to  give  indorsee  notice  of 
nonacceptance ;  Sherman  v.  Port  Huron  Engine  etc.  Co.,  8  S.  D.  350,  66 
N.  W.  1079,  holding  collecting  bank  could  not  make  payment  to  sub- 
agent  payment  to  owner;  Bailie  v.  Augusta  Sav.  Bank,  95  Ga.  282,  284, 
51  Am.  St.  Rep.  77,  78,  21  S.  E.  719,  720,  and  Mound  City  Paint  etc. 
Co.  V.  Commercial  National  Bank,  4  Utah,  354,  356,  9  Pac.  709,  711^ 
holding  bank  liable  for  n^ligence  in  collecting  draft ;  dissenting  opinion 
in  Irwin  v.  Reeves  Pulley  Co.,  20  Ind.  App.  124,  128,  130,  48  N.  E.  608, 
609,  610,  majority  holding  bank  not  liable  for  default  of  correspondent, 
where  due  care  was  exercised  in  its  selection;  Corn  Exchange  Bank  v. 
Farmers'  Nat.  Bank,  118  N.  Y.  447,  7  L.  R.  A.  560,  23  N.  E.  924,  and 
Com.  Bank  v.  Red  River  Valley  Nat.  Bank,  8  N.  D.  387,  79  N.  W.  861, 
arguendo. 

Distinguished  in  California  Nat.  Bank  v.  Utah  Nat.  Bank,  190  Fed. 
319,  111  C.  C.  A.  218,  holding  bank  was  not  liable  for  failure  to  collect 
check  due  to  negligence  of  subagent,  where  in  accordance  with  prior 
custom  receipt  was  given  containing  statement  that  it  acted  only  as 
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agent  and  was  not  liable  for  n^ligence  of  subagents;  Carpenter  t.  Na- 
tional Shawmut  Bk.,  187  Fed.  2,  109  C.  C.  A.  55,  holding  collecting  bank 
receiving  notes  in  ordinary  coui:3e  for  collection  against  depositor  was 
not  authorized  to  pay  note  from  deposit,  and  could  advise  depositor  to 
make  general  assignment  for  benefit  of  all  creditors ;  First  Nat.  Bank  v. 
City  Nat.  Bank,  106  Tex.  304,  166  S.  W.  691,  where  bank  notified  de- 
positor that  it  would  not  be  liable  for  negligence  of  correspondents  t(f 
whom  negotiable  paper  was  sent  for  collection,  and  that  was  custom 
among  banks,  it  was  not  liable  for  negligence  of  correspondent ;  Warren 
V.  St.  Louis  Merchants'  Exchange,  52  Mo.  App.  165,  holding  exchange 
not  liable  for  failure  of  clerk  to  record  a  sale ;  Naser  v.  First  Nat.  Bank, 
116  N.  Y.  498,  22  N.  E.  1078,  holding  correspondent  of  collecting  agent, 
unless  he  has  made  advances,  cannot  retain  proceeds  as  against  owner 
of  draft. 

Duties  of  banks  acting  as  collecting  agents.  Note,  77  Am.  St.  Bep. 
616. 

Care  required  of  bankers  acting  as  agents  or  bailees.  Note,  38  Am. 
St.  Rep.  777. 

Duties  of  banks  acting  as  collecting  agents.  Note,  77  Am.  St.  Bep. 
613,  617,  628. 

Delegation  of  authority  by  agent.    Note,  Ann.  Gas.  1916D,  19. 

Who  is  an  independent  contractor.    Note,  19  Ann.  Gas.  28. 

Actual  damage  as  condition  of  liability  for  negligence  in  present- 
ing check.    Note,  1  L.  B.  A.  (N.  S.)  249. 

Liability    of   principal    on    negotiable   paper   executed   by    agent. 
Note,  21  L.  B.  A.  (N.  S.)  1076. 

Liability  of  bank  taking  paper  fot  collection  for  correspondent's 
default.  Note,  52  L.  B.  A.  (N.  S.)  609,  610,  612,  614,  616,  618, 
623,  624,  625,  628,  630,  634,  640,  641,  648,  645,  656,  663. 

Liability  of  bank  for  money  received  by  correspondent  bank. 
Note,  3  £.  B.  0.  778. 

Wbere  Circuit  Court  findings,  on  trial  withont  a  Jury,  did  not  cover 
issue  as  to  damages,  Supreme  Court,  on  reversing  Judgment  for  defendants, 
remanded  case  for  new  trial,  being  unable  to  render  Judgment  for  plaintiff 
for  any  specific  amount  of  damages. 

Approved  in  dissenting  opinion  in  Quinlan  v.  Qreen  County,  157  Fed. 
48,  19  L.  B.  A.  (N.  S.)  849,  84  C.  C.  A.  537,  majority  reversing  judg- 
ment of  Circuit  Court  with  directions  to  enter  verdict  for  plaintiff  for 
amount  of  bonds  and  coupons,  with  interest  on  coupons  from  time  they 
severally  fell  due. 
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112  U.  S.  293-294,  28  I..  Ed.  728,  5  Sop.  Ot.  149,  TBADBSMAITS  NAT. 
BANE  y.  THIBD  NAT.  BANE. 

Liability  of  bank  taking  paper  for  collection  for  correspondent's 
default.    Note,  62  L.  B.  A.  (N.  S.)  616,  618,  628,  634,  636,  641. 

112  U.  8.  294-306,  28  L.  Ed.  729,  5  8ap.  Ot.  135,  HBIDBITTBB  v.  ELIZA- 
BETH OIIr-CLOTH  CO. 

Proceeding  by  mechanic's  lien  to  bind  land,  dispose  of  same  in  satis- 
faction thereof  by  sale,  is  substantially  in  rem,  whether  there  was  personal 
or  merely  constructive  service  of  process. 

Approved  in  Colston  v.  Southern  Home  Bldg.  etc.  Assn.,  99  Fed.  312, 
holding  Federal  court  will  not  appoint  receiver  at  instance  of  corpora- 
tion stockholders,  where  prior  suit  in  State  court  is  still  pending;  Wait 
V.  Kern  River  Min.  etc.  Co.,  157  Cal.  23,  106  Pac.  101,  holding  court 
could  decree  specific  performance  of  contract  to  convey  stock  of  Nevada 
corporation  organized  to  develop  California  mining  claims  and  service 
of  summons  by  publication  upon  absconding  president  of  corporation 
was  sufficient;  County  of  Los  Angeles  v.  Winans,  13  Cal.  App.  251,  255, 
109  Pac.  648,  650,  in  proceeding  to  foreclose  mechanic's  lien,  owner 
must  be  made  party  if  his  property  is  to  be  charged  with  claim  for 
which  lien  is  given;  Tutt  v.  Davis^  13  Cal.  App.  718,  110  Pac.  691, 
suit  to  specifically  perform  contract  to  convey,  being  one  to  determine 
right  to  land,  defendant  may  be  summoned  by  publication  of  service 
under  Code  Civil  Procedure,  section  412;  Genest  v.  Las  Vegas  Masonic 
Bldg.  Assn.,  11  N.  M.  265,  67  Pac.  746,  sustaining  service  by  publication 
in  an  adjudication  of  lien;  Armstrong  v.  Kinsell,  164  N.  C.  127,  80  S.  E. 
236,  dismissing  action  and  dissolving  injunction  issued  in  action  on  note 
before  jurisdiction  of  defendant  was  acquired  by  service  of  summons; 
Compton  V.  Jesup,  68  Fed.  283,  284,  15  C.  C.  A.  397,  dismissing  objec- 
tion to  jurisdiction,  where  actual  possession  had  not  been  taken  by 
State  court;  Steele  v.  Walker,  115  Ala.  495,  67  Am.  St.  Rep.  70,  2*1 
South.  946,  holding  sequestration  of  property  is  not  dependent  on  juris- 
diction of  the  person;  McCarter  v.  Neil,  50  Ark.  191,  6  S.  W.  732,  in 
proceeding  to  enforce  delinquent  taxes,  service  may  be  by  publication; 
Loaiza  v.  Superior  Court,  85  Cal.  34,  20  Am.  St.  Rep.  210,  9  L.  B.  A. 
882,  24  Pac.  712,  where  contract  is  rescinded  for  fraud  and  everything 
received  tendered  back,  vendee  can  recover  purchase  money,  though 
land  is  situated  in  a  foreign  jurisdiction;  Chauncey  v.  Wass,  35  Minn. 
24,  26,  30  N.  W.  836,  837,  holding  judgment  against  land  for  taxes  is 
never  delinquent;  Lane  v.  Innes,  43  Minn.  141,  45  N.  W.  5,  action  by 
assignee  to  set  aside  fraudulent  conveyance  is  in  the  nature  of  a  pro- 
ceeding in  rem;  State  v.  Eddy,  10  Mont.  318,  25  Pac.  1034,  upholding 
personal  judgment,  without  directions  for  sale  of  attached  property. 
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where  service  was  by  publication;  Bernhardt  v.  Brown,  24  S.  E.  528, 
86  L.  B.  A.  405,  118  N.  C.  706,  authorizing  service  by  publication  in 
mechanic's  lien  proceeding;  Bragg  v.  Gaynor,  65  N.  W.  924,  21  L.  B.  A. 

167,  86  Wis.  484,  holding  debts  due  nonresident  by  resident  may  be 
subjected  to  the  equitable  jurisdiction  of  the  court;  Rodgers  v;  Pitt,  96 
Fed.  675,  and  Baltimore  Building  etc.  Assn.  v.  Alderson,  90  Fed.  147,  32 
C.  C.  A.  642,  arguendo. 

Service   of   process   constituting   due   process   of  law.    Note,   50 
L.  B.  A.  588. 

Wliere  proceeding  to  enforce  mechanic's  lien  was  begun  in  State  court 
against  property  already  In  custody  of  Federal  court,  under  a  proceeding 
in  rem,  latter  court  having  first  acquired  possession,  had  exclusive  Jurisdic- 
tion, and  State  court  proceeding  was  nugatory,  except  for  purpose  of  fixing 
and  preserving  the  lien. 

Approved  in  Wabash  R.  R.  Co.  v.  Adelbert  College,  208  U.  S.  65,  52 
L.  Ed.  886,  28  Sup.  Ct.  182,  where  decree  of -Federal  Circuit  Court  for 
sale  of  property  in  its  possession  reserved  jurisdiction  to  determine 
extent  of  liens.  State  court  had  no  jurisdiction ;  Hitz  v.  Jenks,  185  U.  S. 

168,  46  L.  Ed.  856,  22  Sup.  Ct.  603,  holding  trustee  in  private  deed  of 
trust  of  realty,  holding  same  as  receiver,  cannot  dispose  of  it  without 
leave  of  court;  Jackson  v.  Parkersburg  etc.  Ry.  Co.,  233  Fed.  789, 
where  Federal  District  Court  had  unquestioned  possession  through  re- 
ceiver to  property  of  railroad,  while  State  court,  in  which  suit  to  en- 
force lien  had  been  first  instituted  had  not  taken  possession  of  prop- 
erty, and  parties  to  two  suits  and  relief  sought  were  different,  con- 
tinuation of  suit  in  State  court  and  sale  of  property  under  lien  acquired 
may  be  enjoined  by  Federal  court;  In  re  Lathrop,  Haskins  &  Co.,  223 
Fed.  918,  139  C.  C.  A.  392,  order  requiring  creditors  to  file  claims  to 
stock  bonds,  securities  or  other  assets  of  bankrupt's  estate  before  cer- 
tain day  applied  to  claims  to  securities  in  possession  of  bank,  as  well 
as  to  those  in  possession  of  receiver,  and  creditors  not  so  filing  claim 
were  barred  except  that  they  could  file  proof  to  claim  as  general  credi- 
tors; Sharp  V.  Bonham,  213  Fed.  667,  668,  class  suit  brought  in  Federal 
court  by  representatives  of  one  religious  society  against  representatives 
of  another  to  determine  right  to  possession  and  use  of  certain  church 
prox)erty,  is  suit  in  rem,  and  court  retains  jurisdiction  to  end  of  litiga- 
tion, notwithstanding  decree  of  State  court  rendered  in  cross-suit  in- 
volving same  issues,  where  attention  of  State  court  was  not  called  to 
pending  suit  in  Federal  court;  Hirsch  v.  Independent  Steel  Co.,  196 
Fed.  112,  institution  of  suit  in  State  court  to  enforce  mechanic's  lien 
against  real  estate  of  corporation  vests  that  court  with  exclusive  juris- 
diction to  hear  and  determine  all  controversies  with  respect  to  such  real 
estate,  and  Federal  court  cannot,  pending  auoh  suit,  entertain  suit  inter- 
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fering  with  jurisdiction  of  State  court;  Interstate  Ry.  Co.  v.  Phila- 
delphia B.  &  T.  St.  Ry.  Co.,  164  Fed.  771,  suit  by  mortgage  creditor  of 
corporation  in  State  court  asking  for  appointment  of  receivers  is  suit 
in  rem  giving  such  court  exclusive'  jurisdiction  of  property  until  it  is 
concluded  and  Federal  court  will  not,  pending  such  suit,  appoint  re- 
ceiver for  property  in  suit  against  same  defendants  by  different  com- 
plainant; Grosscup  V.  German  Savings  etc.  Society,  162  Fed.  951,  while 
mortgaged  property  is  in  hands  of  receiver  appointed  in  foreclosure 
suit,  it  cannot  be  sold  under  execution  issued  out  of  another  court,  and 
attempted  sale  is  ineffectual  to  transfer  title  to  equity  of  redemption 
from  original  holder  to  purchaser;  City  of  New  Orleans  v.  Howard,  160 
Fed.  398,  87  C.  C.  A.  345,  Federal  Circuit  Court  having  possession  of 
property  of  waterworks  company  had  jurisdiction  to  grant  partition 
and  determine  all  matters  relating  to  property  irrespective  of  citizen- 
ship of  parties  to  partition  proceedings ;  Knott  v.  Evening  Post  Co.,  124 
Fed.  354,  holding  res  not  involved  in  stockholder's  suit  in  State  court, 
but  is,  subsequently,  in  Federal  suit  by  creditors,  latter  court  has 
supreme  jurisdiction;  The  Jonas  H.  French,  119  Fed.  464,  holding  ves- 
sel actually  possessed  by  receiver  appointed  by  Circuit  Court,  beyond 
authority  of  District  Court  without  former's  consent  though  cause  was 
prior  to  receivership;  Memphis  Sav.  Bank  v.  Houchens,  115  Fed.  Ill, 
52  C.  C.  A.  176,  holding  State  court  having  jurisdiction  to  grant  relief 
regarding  lands  in  two  divisions  of  Federal  district,  upon  proper  re- 
moval Federal  court  is  equally  eflScient;  Starr  v.  Chicago  etc.  Ry.  Co., 
110  Fed.  6,  holding  Federal  and  State  courts  having  concurrent  juris- 
diction the  first  attaching  holds  to  exclusion  of  other  till  duty  is  fully 
performed;  Overby  v.  Gordon,.  13  App.  D.  C.  412,  where  upon  filing  of 
caveat  alleging  that  decedent  whose  will  was  offered  for  probate,  was 
resident  of  Georgia,  not  of  District,  and  pending  trial  of  issue  as  to 
domicile,  caveators  obtain  grant  of  administration  in  Georgia  and  re- 
move assets  of  estate  from  this  District,  judgment  of  Georgia  court  is 
not  admissible  in  evidence  on  trial  here  as  tending  to  show  decedent 
was  resident  of  Georgia;  Young  v.  Hamilton,  135  Ga.  347,  Ann.  Gas. 
1912A,  144,  31  L.  B.  A.  (N.  S.)  1057,  69  S.  E.  596,  where  petition  in 
State  court  disclosed  exclusive  jurisdiction  in  that  court,  receiver  in 
subsequent  suit  in  Federal  court  cannot  proceed  by  collateral  motion 
for  summary  vacation  of  appointment  of  State  court  receiver,  and  sur- 
render of  possession  of  property;  Gassert  v.  Strong,  38  Mont.  33,  98 
Pac.  501,  action  to  establish  and  enforce  trust  in  corporate  stock  in 
possession  of  person  in  State  brought  against  nonresident  holding  legal 
title  is  quasi  in  rem,  and  substituted  service  on  nonresident  as  author- 
ized by  Code  of  Civil  Procedure,  section  637,  is  sufficient;  Marx  v. 
Hart,  166  Mo.  521,  66  S.  W.  266,  holding  judgment  against  garnishee 
giving  statutory  lien  on  realty  not  invalidated  by  subsequent  discharge 
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in  bankrtptcy  of  garnishee;  State  v.  Tallman,  29  Wash.  415,  69  Pac. 
1117,  holding  suit  in  Federal  court  for  money  and  bonds  plea  in  abate- 
ment properly  sustained  in  action  for  same,  subsequently  commenced  iii 
State  court;  State  v.  Fredlock,  52  W.  Va.  241,  94  Am.  St.  Rep.  940,  43 
S.  E.  157,  holding  jurisdiction  of  court  embraces  everything  in  the  case, 
and  jurisdiction  is  exclusive  until  exhausted  or  relinquished ;  dissenting 
opinion  in  People  v.  Metropolitan  Sur.  Co.,  211  N.  Y.  123,  105  N.  E. 
104,  majority  holding  that  rights  of  materialman  against  surety  on 
government  contractor's  bond  must  be  enforced  pursuant  to  statute, 
and  upon  insolvency  of  surety,  claim  of  materialman  not  reduced  to 
judgment  in  Federal  court  cannot  be  asserted  in  insolvency  proceedings 
iu  State  court ;  Glenn  v.  Liggett,  47  Fed.  474,  suit  in  Federal,  dismissed 
before  any  action  was  taken  by  State  court,  for  the  acquisition  of  the 
property,  does  not  render  void  latter's  proceedings;  Ahlhauser  v. 
Butler,  50  Fed.  707,  708,  holding  pendency  of  suit  in  x)ersonam  in  Fed- 
eral courts  did  not  deprive  State  court  of  jurisdiction  of  proceedings  in 
rem ;  Gay  v.  Brierfield  Coal  etc.  Co.,  94  Ala.  318,  88  Am.  St.  Rep.  137, 
16  L.  R.  A.  571,  11  South.  359,  arguendo. 

Distinguished  in  Fountain  v.  624  Pieces  of  Timber,  140  Fed.  381,  sus- 
taining subsequent  seizure  by  marshal  where  deputy  sheriff  failed  to 
take  property  into  possession;  Ingraham  v.  National  Salt  Co.,  139  Fed. 
689,  refusing  to  enjoin  receivers  of  State  court,  where  Federal  attach- 
ment levied  before  insolvency  proceedings  commenced  was  on  real 
estate. 

One  claiming  under  State  Judgment  on  mechanic's  lien,  commenced  and 
prosecuted  to  Judgment  after  property  had  been  seized  by  marshal  under 
proceeding  In  rem  in  Federal  court,  has  no  title  as  against  one  claiming 
under  sale  in  latter  proceeding. 

Approved  in  Leigh  v.  Green,  62  Neb.  354,  89  Am.  St.  Rep.  759,  86 
N.  W.  1097,  holding  holder  of  tax  lien  may  foreclose  in  State  court  and 
sell  land  though  action  is  pending  between  other  parties  in  Fediral 
court  regarding  same  land;  Cohen  v.  Solomon,  66  Fed.  413,  415,  and 
Thompson  v.  Phenix  Ins.  Co.,  136  U.  S.  297,  84  L.  Ed.  413,  10  Sup.  Ct. 
1023,  holding  possession  of  receiver  was  possession  of  the  court ;  Porter 
V.  Sabin,  149  U.  S.  480,  37  L.  Ed.  818,  13  Sup.  Ct.  1011,  holding  suit 
against  officers  of  corporation  for  fraudulent  misappropriation  could 
not  be  maintained  in  Federal  court  without  making  receiver  a  party; 
Shields  v.  Coleman,  157  U.  S.  178,  39  L.  Ed.  664,  15  Sup.  Ct.  574,  and 
Judd  V.  Bankers  etc.  Tel.  Co.,  24  Blatchf.  422,  31  Fed.  183,  denying 
motion,  where  receiver  had  already  been  appointed  by  State  court; 
Merritt  v.  American  Steel  Barge  Co.,  79  Fed.  231,  24  C.  C.  A.  530,  hold- 
ing rule  not  applicable  to  suits  in  personam ;  Zimmerman  v.  So  Relle,  80 
Fed.  420,  25  C.  C.  A.  518,  holding  Federal  court  should  stay  its  hand 
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until  concurrent  snit  in  State  court  is  determined;  Attleborough  Nat. 
Bank  v.  Northwestern  Mfg.  Car  Co.,  28  Fed.  114,  refusing  to  interfere 
with  res  in  eustodia  legis;  Melvin  v.  Robinson,  31  Fed.  635,  property 
attached  by  State  court  cannot  be  affected  by  replevin  from  Federd 
court;  The  Daniel  Kaine,  35  Fed.  788,  789,  allowing  to  party  levying 
execution  from  State  court,  what  remained  after  lien  in  admiralty  was 
satisfied ;  Ball  v.  Tompkins,  41  Fed.  490,  refusing  to  disturb  administra- 
tion in  State  court;  East  Tennessee  etc.  R.  Co.  v.  Atlanta  etc.  Ry.  Co., 
49  Fed.  611,  15  L.  R.  A.  110,  priority  of  possession  and  not  priority  of 
suit  is  the  test;  The  St.  Nicholas,  49  Fed.  676,  receiver  is  suable  for 
marine  tort  in  court  of  another  district,  without  leave  of  court  appoint- 
ing him;  Gates  v.  Bucki,  53  Fed.  967,  4  C.  C.  A.  116,  holding  Federal 
courts  cannot  acquire  jurisdiction  of  lands  attached  in  State  court; 
Briggs*v.  Stroud,  58  Fed.  720,  denying  plea  not  showing  that  other 
court  had  possession;  Paxson  v.  Cunningham,  63  Fed.  135,  11  C.  C.  A. 
Ill,  sustaining  libel  against  vessel  in  receiver's  possession;  Clark  v. 
Five  Hundred  Feet  etc.  of  Lumber,  65  Fed.  240,  241,  12  C.  C.  A.  628, 
after  seizure  in  admiralty,  garnishment  in  State  court  was  nugatory; 
Rothchild  v.  Hasbrouck,  65  Fed.  287,  holding  possession  of  assignee 
not  possession  of  court;  Wadley  v.  Blount,  65  Fed.  674,  court  is  not 
required  to  allow  use  of.  pleadings  and  depositions  in  pending  cause  to 
another  court;  Hatch  v.  Bancroft-Thompson  Co.,  67  Fed.  808,  after 
jurisdiction  has  vested  in  State  court,. Federal  court  will  not  give  relief 
to  its  judgment  creditor;  Compton  v.  Jesup,  68  Fed.  279,  15  C.  C.  A. 
397,  holding  Federal  court,  because  of  possession,  had  inherent  ancil- 
lary jurisdiction;  In  re  Hall  &  Stillson  Co,,  69  Fed.  426,  petition  for 
leave  to  levy  on  receivership  property  will  not  be  determined  except 
on  notice  to  all  the  parties;  Lant  v.  Manley,  71  Fed.  13,  denying  bill 
for  Federal  court  to  dispossess  administrators  of  State  court;  Foley  v. 
Hartley,  72  Fed.  573,  suspending  proceedings  until  decision  of  State 
court ;  In  re  Hall  &  Stillson  Co.,  73  Fed.  536,  upholding  seizure  of  prop- 
erl^"  attached ;  In  re  Foley,  80  Fed.  951,  holding  probate  proceedings  can- 
not be  removed  to  Federal  courts;  Holland  Trust  Co.  v.  International 
Bridge  etc.  Ctf.,  85  Fed.  866,  29  C.  C.  A.  460,  after  order  of  sale  in  fore- 
closure case,  appointment  of  receiver  by  another  court  does  not  divest 
jurisdiction ;  Powers  v.  Blue  Grass  Bldg.  etc.  Assn.,  86  Fed.  708,  posses- 
sion of  assignee  under  Kentucky  statute  is  not  possession  of  court ;  Ap- 
pleton  Water  Works  Co.  v.  Central  Trust  Co.,  93  Fed.  289,  35  C.  C.  A. 
302,  jurisdiction  of  Federal  court  after  an  order  binding  to  give  posses- 
sion, made  before  service,  cannot  be  taken  away  by  State  court's  ap- 
pointment of  receiver;  Rodgers  v.  Pitt,  96  Fed.  670,  holding  Federal  court 
could  protect  its  priority  of  jurisdiction  by  injunction;  Gay  v.  Brier- 
field  Coal  etc.  Co.,  94  Ala.  312,  315,  317,  33  Am.  St.  Rep.  130,  134,  135, 
16  L.  R.  A.  568,  569,  570,  11  South.  356,  358,  holding  State  court  could 
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not  interfere  with  possession  of  receiver  appointed  by  Federal  court; 
Baltimore  etc.  Ry.  Co.  v.  Flaherty,  87  Md.  109,  39  Atl.  626,  holding  re- 
lief must  be  sought  from  tribunal  appointing  receiver;  Rogers  etc. 
Hardware  Co.  v.  Cleveland  Building  Co.,  132  Mo.  451,  53  Am.  St.  Bep. 
498,  31  L.  B.  A.  338,  34  S.  W.  59,  appointment  of  receiver  by  Federal 
court  does  not  disturb  State  judgment  on  mechanic's  lien;  Gardner  v. 
Caldwell,  16  Mont.  231,  40  Pac.  594,  enjoining  execution  decreed 
against  property  in  hands  of  receiver;  In  re  Schuyler  Towboat  Co.,  136 
N.  Y.  175,  20  If.  B.  A.  897,  32  N.  E.  625,  after  appointment  of  receiver, 
Federal  courts  had  no  jurisdiction  over  the  property;  dissenting  opin- 
ion in  State  v.  Ross,  118  Mo.  53,  23  S.  W.  203,  majority  holding  setting 
aside  by  special  judge,  of  appointment  of  receiver,  made  by  regular 
judge  during  vacation,  cannot  be  assailed  for  prejudice;  Thompson  v. 
Holladay,  15  Or.  54,  14  Pac.  735,  arguendo. 

Distinguished  in  Trust  Co.  v.  Norfolk  &  S.  Ry.  Co.,  183  Fed.  807, 
where  pending  suit  to  foreclose  railroad  mortgage  in  Federal  court,  pas- 
senger recovered  judgment  in  State  court  against  railroad  for  personal 
injury  judgment  constituted  prior  lien  or  railroad's  property  to  that 
of  mortgage  foreclosed ;  Hitz  v.  Jenks,  16  App.  D.  C.  546,  sale  of  prop- 
erty under  deed  of  trust  by  trustee,  who  is  also  receiver,  after  decree 
upholding  deed  of  trust  and  continuing  receivership  until  sale  could  be 
made,  is  neither  void  nor  voidable  by  limited  possession  of  receiver  to 
collect  rents  and  profits ;  The  Williamette  Valley,  62  Fed.  297,  305,  sub- 
jecting vessel  in  possession  of  receiver  to  maritime  liens. 

112  U.  &  306-311,  28  L.  Ed.  746,  5  Sup.  Ct.  168,  EAST  TENNESSEE  ET0. 
B.  B.  OO.  ▼.  SOUTHEBN  TEL.  00. 

In  action  to  ascertain  amount  of  compensation  due  railroad  for  appro- 
priation of  its  property  by  telegraph  company,  value  in  dispute  is  difference 
between  compensation  claimed  and  amount  assessed  by  jury. 

Approved  in  New  York  I.  &  P.  Co.  v.  Milbum  Gin-Machine  Co.,  35 
Fed.  230,  where  setoff  exceeded  jurisdictional  amount  of  Justices' 
Court,  there  could  be  no  removal. 

Where  remedy  is  statutory  only,  every  court  which  takes  jurisdiction 
for  its  enforcement  is  limited  in  its  powers  by  the  statute  under  which  alone 
it  can  act. 

Approved  in  Postal  Tel.  Cable  Co.  v.  Southern  Ry.  Co.,  122  Fed.  159, 
holding  constitutional  guaranty  of  jury  trial  in  actions  at  law  not  appli- 
cable in  condemnation  land  proceedings  in  Federal  court  which  follows 
State  statutory  provision;  Central  Stock  Yards  v.  Louisville  etc.  R.  Co., 
112  Fed.  826,  holding  where  questions  involve  many  doubts,  they  should 
be  determined,  not  upon  ex  parte  affidavits,  but  after  a  full  examina- 
tion; Allen  V.  Board  of  Commrs.,  28  Okl.  775,  116  Pac.  175,  board  of 
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county  commissioners  acting  under  specific  authority  of  statute  can 
exercise  only  such  powers  as  are  granted,  or  are  necessary  to  carry  into 
effect  such  powers;  Murray  v.  American  Surety  Co.,  70  Fed.  346,  17 
C.  C.  A.  138  (aflSrmii^  59  Fed.  348,  61  Fed.  276),  holding  exercise  by 
a  court  in  a  statutory  proceeding  of  a  power  not  authorized,  may  be  col- 
laterally attacked;  Fidelity  Ins.  Trust  etc.  Co.  v.  Norfolk  etc.  Ry.  Co., 
90  Fed.  177,  construing  statutory  remedy  strictly;  dissenting  opinion  in 
State  V.  State  Bank  etc.  Co.,  37  Nev.  77,  139  Pac.  513,  majority  holding 
that  State  under  police  power  to  supervise  banking  business,  acting  by 
attorney-general,  could  intervene  to  set  aside  orders  fixing  compensa- 
tion of  receiver  for  want  of  proper  notice,  and  appeal  from  adverse 
decision  for  purpose  of  reducing  excessive  compensation  allowed  to  re- 
ceiver. 

Distinguished  in  Estate  of  Sutro,  143  Cal.  492,  77  Pac.  404,  sustaining 
complaint  to  establish  heirship  filed  twenty  days  after  decree  establish- 
ing proof  of  notice. 

Federal  courts,  on  removal  from  State  probate  court,  are  dothed  with 
no  greater  power  than  had  the  State  court. 

Approved  in  Broadmoor  Land  Co.  v.  Curr,  142  Fed^423,  73  C.  C.  A. 
537,  conforming  procedure  in  condemnation  proceedings  to  State  prac- 
tice ;  Broadmoor  Land  Co.  v.  Curr,  133  Fed.  38,  66  C.  C.  A.  143,  modify- 
ing supersedeas  in  Federal  court  to  conform  to  State  practice. 

112  U.  S.  311-325,  28  L.  Ed.  740,  5  Snp.  Ct.  161,  OaDENSBTJBGH  ETC.  E.  E. 
CO.  V  NASHUA  ETO.  E.  E.  00. 

Not  cited. 

112  U  S.  325-330,  28  L.  Ed.  744,  6  Sup.  Ot.  167,  BATES  OOUNTT  ▼.  WIN- 
TERS. 

• 

Actual  manual  subscription  on  the  books  of  a  railroad  is  not  indis- 
pensable to  bind  a  municipality  as  subscriber.  If  the  body  haying  authority 
passes  a  resolution  that  it  does,  in  the  name  and  on  behalf  of  the  muni- 
cipality, subscribe  a  specified  amount  of  stock,  and  presents  a  copy  of  that 
resolution  to  the  company  for  acceptance  as  a  subscription,  and  the  com- 
pany accepts  and  notifies  the  municipality  or  its  agent,  the  contract  of  sub- 
scription is  complete. 

Approved  in  Quinlan  v.  Green  County,  157  Fed.  39,  19  L.  R.  A. 
(N.  S.)  849,  84  C.  C.  A.  537,  where  county  voted  to  subscribe  for  stock 
of  railroad  and  issue  bonds  on  condition  that  company  should  construct 
road  through  county  and  expend  certain  amount  within  county,  failure 
of  railroad  to  comply  with  conditions  subsequent  did  not  invalidate 
bonds  in  hands  of  bona  fide  holder;  Doherty  v.  Arkansas  etc.  R.  Co.,  5 
Tnd.  Ter.  548,  82  S.  W.  903,  in  action  on  subscription  to  extension  of 
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railroad,  conditioned  to  be  completed  by  certain  date,  evidence  as  to 
whether  railroad  worked  on  track  after  that  date  was  properly  ex- 
dnded ;  Baltimore  etc.  R.  R.  Co.  v.  Pumphrey,  74  Md.  109,  21  Atl.  561, 
holding  that  conditional  subscription  was  a  valid  contract. 

Where  corporation  was  organized  under  general  railroad  law  of  Idis- 
Mmri,  which  authorized  consolidation,  its  subsequent  consolidation  with  an- 
other did  not  avoid  a  municipal  subscription,  and  bonds  in  payment  thereof 
were  properly  delivered  to  consolidated  company. 

Approved  in  Livingston  Co.  v.  First  Nat.  Bank  of  Portsmouth,  128 
U.  S.  123,  126,  32  L.  Ed.  366,  367,  9  Sup.  Ct.  24,  26,  27,  and  Momll  v. 
Smith  County,  89  Tex.  550,  36  S.  W.  60,  following  rule ;  Hutchinson  etc. 
R.  R.  Co.  V.  Commissioners  of  Kingman  County,  48  Kan.  73,  80  Am.  St. 
Rep.  276,  15  L.  B.  A.  403,  28  Pac.  1079,  that  railroad  had  sold  out  was 
no  ground  for  refusal  to  issue  bonds. 

The  effects  of  the  consolidation  of  corporations.    Note,  89  Am.  St. 
Bep.  629,  631. 

9 

112  U.  a  331-343,  28  L.  Ed.  717,  6  Sup.  Ct.  161,  HABT  v.  PENNSYLVANIA 
B.  E.  OO. 

Where  shipper  signed  contract,  fairly  made,  agreeing  on  a  valuation  of 
hones  shipped,  and  the  freight  rate  was  based  on  condition  that  carrier 
assumed  liability  only  to  extent  of  agreed  valuation,  even  for  loss  by  his 
own  negligence,  evidence  that  these  were  race-horses  was  held  inadmissible, 
in  suit  for  injury,  and  limitation  of  liability  was  held  reasonable  and  binding. 

Approved  in  Kidd  v.  Greenwich  Ins.  Co.,  35  Fed.  353,  Calderon  v. 
Atlas  S.  S.  Co.,  64  Fed.  878,  Calderon  v.  Atlas  S.  S.  Co.,  69  Fed.  577,  16 
C.  C.  A.  332  (see  dissenting  opinion  in  69  Fed.  575, 16  C.  C.  A.  332),  The 
Kensington,  88  Fed.  334,  Louisville  etc.  R.  R.  Co.  v.  Sherrod,  84  Ala. 
181,  182,  4  South.  30,  31,  Western  Ry.  Co.  v.  Harwell,  91  Ala.  348,  8 
South.  652,  Coupland  v.  Housatonic  R.  R.  Co.,  61  Conn.  545,  547,  15 
L.  B.  A.  539,  640,  23  Atl.  874,  Rosenfeld  v.  Peoria  etc.  Ry.  Co.,  103  Ind. 
124,  63  Am.  Rep.  602,  2  N.  E.  347,  Pacific  Exp.  Co.  v.  Foley,  46  Kan. 
462,  471,  26  Am.  St.  Bep.  110,  118,  12  L.  B.  A.  802,  805,  26  Pac.  667. 
670  (see  dissenting  opinion  in  46  Kan.  473,  26  Am.  St.  Bep.  119,  12 
L.  B.  A.  806,  26  Pac.  671),  Brown  v.  Wabash  etc.  Ry.  Co.,  18  Mo.  App. 
575,  Duntley  v.  Boston  etc.  R.  R.  Co.,  66  N.  H.  263,  265,  49  Am.  St.  Bep. 
610,  611,  9  L.  B.  A.  461,  452,  453,  20  Atl.  327,  328,  Railway  Co.  v. 
Simon,  15  Ohio  C.  C.  130,  131,  Fairchild  v.  Philadelphia  etc.  R.  R.  Co., 
148  Pa.  St.  531,  24  Atl.  80,  Johnstone  v.  Richmond  etc.  R.  R.  -Co.,  39 
S.  C.  61,  17  S.  E.  514,  Louisville  etc.  Ry.  Co.  v.  Gilbert,  88  Tenn.  433, 
7  L.  B.  A.  163, 12  S.  W.  1019,  Louisville  etc.  Ry.  Co.  v.  Sowcll,  90  Tenn. 
22,  16  S.  W.  838,  Stames  v.  Railroad,  91  Tenn.  518,  520,  19  S.  W.  675, 
XII— 46 
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International  etc.  R.  R.  Co.  v.  Caldwell,  3  Tex.  App.  Civ.  532,  St.  Louis 
etc.  Ry.  Co.  v.  Robbins,  4  Tex.  App.  Civ.  64,  Richmond  etc.  R.  R.  Co.  v. 
Payne,  86  Va.  485,  488,  6  L.  B.  A.  853,  855,  10  S.  E.  750,  751,  Zouch  v. 
Chesapeake  etc.  Ry.  Co.,  36  W.  Va.  531,  17  L.  R.  A.  119,  15  S.  E.  188 
(see  dissenting  opinion  in  36  W.  Va.  543,  544,  545,  17  L.  B.  A.  123,  124, 
15  S.  E.  192, 193),  and  Loeser  v.  Chicago  etc.  Ry.,  94  Wis.  574,  69  N.  W. 
373,  all  following  rule ;  Cincinnati  etc.  Ry.  Co.  y.  Rankin,  241  U.  S.  328, 
60  L.  Ed.  1026,  36  Snp.  Ct.  555,  limitation  of  liability  in  biU  of  lading 
signed  by  shipper  and  carrier,  based  on  valuation,  is  prima  facie  valid; 
George  N.  Pierce  Co.  v.  Wells  Fargo  &  Co.,  236  U.  S.  283,  59  L.  Ed. 
582,  35  Sup.  Ct.  351 ;  shipper  accepting  lower  valuation  in  consideration 
of  lower  rate  is  entitled  to  recover  only  fifty  dollar  limit  of  value  and 
shipper  was  bound  to  take  notice  of  filed  tariff  limitation;  Boston  etc. 
R.  R.  Co.  V.  Hooker,  233  U.  S.  120,  Ann.  Cm.  1915D,  593,  L.  B.  A. 
1915B,  450,  58  L.  Ed.  879,  34  Sup.  Ct.  526,  regulation  in  tariff  schedule 
limiting  liability  for  passengers' baggage,  except  on  payment  of  specified 
rates,  is  valid,  and  provision  in  tariff  schedule  is  sufficient  to  give  ship- 
per notice ;  Boston  etc.  R.  R.  Co.  v.  Hooker,  233  U.  S.  134,  137, 138,  139, 
140,  141,  142,  143,  144,  149,  Ann.  Gas.  1915D,  593,  L.  B.  A.  1915B,  450, 
58  L.  Ed.  884,  885,  886,  887,  888,  34  Sup.  Ct^526,  majority  holding  that 
carrier  may  limit  its  liability  for  passengers'  ba^age  by  provision  in 
tariff  schedule  requiring  excess  charges  for  excess  liability,  and  such 
provision  is  sufficient  to  give  shipper  notice  of  limitation;  Great  North- 
em  Ry.  Co.  V.  0  'Connor,  232  U.  S.  516,  58  L.  Ed.  706,  34  Sup.  Ct.  380,  8 
N.  C.  C.  A.  65,  where  filed  tariff  states  alternative  lower  and  higher 
rates  based  on  valuation,  carrier  is  entitled  to  collect  rate  applicable  to 
value  declared  and  shipper  is  liable  for  that  valuation ;  Wells,  Fargo  & 
Co.  V.  Neiman-Marcus  Co.,  227  U.  S.  477,  57  L.  Ed.  60S,  33  Sup.  Ct.  267, 
provision -in  express  receipt  limiting  recovery  in  case  of  loss  or  negli- 
gence, is  valid  as  to  interstate  shipments  under  Carmack  amendment 
where  fairly  made  for  purpose  of  applying  to  shipment  lower  of  two 
rates  based  upon  valuation;  Missouri  etc.  Ry.  Co.  v.  Harriman  Bros., 
227  U.  S.  669,  671,  672,  57  L,  Ed.  697,  698,  33  Sup.  Ct.  397,  and  Kansas 
City  Southern  Ry.  Co.  v.  Carl,  227  U.  S.  650,  651, 653, 57  L.  Ed.  687, 688, 
689,  33  Sup.  Ct.  391,  both  holding  Carmack  amendment  does  not  forbid 
limitation  of  liability  in  case  of  loss  or  damage  to  valuation  agreed  upon 
for  purpose  of  determining  which  of  two  alternative  lawful  rates  shall 
apply  to  particular  shipment;  Adams  Express  Co.  v.  Croninger,  226 
U.  S.  504.  509,  510,  512,  44  L.  B.  A.  (N.  8.)  257,  57  L.  Ed.  319,  321,  322, 
33  Sup.  Ct.  148,  where  express  company  filed  rates  graduated  by  value 
with  Interstate  Commerce  Commission,  person  knowing  that  rates  were 
based  upon  value  could  not  pay  rate  for  value  up  to  fifty  dollars  and 
recover  full  value,  one  hundred  and  thirty-seven  dollars  and  fifty-two 
cents,  of  diamond  ring  lost;  The  Kensington,  183  U.  S.  272,  46  L.  Ed. 
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194,  22  Sup.  Ct.  105,  holding  arbitrary  limitation  of  value  of  baggage  on 
steamahip  with  no  rights  to  increase  same  by  adequate  payment,  void 
against  public  policy;  The  Cretic,  224  Fed.  219,  provision  in  steamship 
ticket  limiting  liability  of  carrier  to  one  hundred  dollars  for  loss  of 
baggage,  unless  higher  value  is  declared  and  additional  payment  made, 
is  reasonable  and  valid;  Duplan  Silk  Co.  v.  Lehigh  Valley  R.  Co.,  223 
Fed.  604,  139  C.  C.  A.  146,  where  bill  of  lading  limited  liability  to  one 
dollar  x)er  pound  with  option  to  pay  higher  rate  without  limitation  of 
liability,  shipper  could  recover  difference  between  fixed  valuation  and 
damaged  value  of  goods ;  H.  B.  Williams  v.  Western  Union  Tel.  Co.,  203 
Fed.  142,  telegraph  company  is  not  common  carrier  and  is  entitled  to 
stipulate  for  limitation  of  liability  in  ca^  of  mistakes  in  transmission 
of  unrepeated  messages  to  amount  equal  to  tolls ;  Clegg  v.  St.  Louis  etc. 
R.  Co.,  203  Fed.  973,  122  C.  C.  A.  273,  failure  to  give  written  notice  as 
required  by  bill  of  lading  was  fatal  to  recovery  for  loss  resulting  from 
delay  in  delivery  of  interstate  commerce  shipment  of  stock;  Missouri 
Pac.  Ry.  Co.  v.  Harper  Bros.,  201  Fed.  674, 121  C.  C.  A.  570,  act  making 
interstate  carrier  liable  for  loss  caused  by  it  or  connecting  carrier  and 
prohibiting  contracts  exempting  it  from  such  liability  docs  not  make 
invalid  contract  fairly  entered  into  fixing  valuation  of  property  for 
'  which  carrier  shall  be  liable  in  case  of  loss;  Kirkendall  v.  Union  Pac. 
R.  Co.,  200  Fed.  203,  118  C.  C.  A.  383,  holding  attendant  of  cattle 
accepting  stock  ticket  containing  release  of  liability  for  injuries  could 
recover  in  action  against  carrier  for  negligence;  Webster  v.  Union  Pac. 
R.  Co.,  200  Fed.  599,  600,  in  action  to  recover  for  injuries  to  shipment 
of  sheep,  provision  of  contract  that  in  consideration  of  reduced  freight 
rate,  shipper  assumed  duty  to  tend  and  care  for  sheep  at  his  own  risk, 
was  valid,  and  averment  that  injuries  were  due  to  shipper's  careless- 
ness states  defense;  Geoi^e  N.  Pierce  Co.  v.  Wells  Fargo  &  Co.,  189 
Fed.  562,  564,  110  C.  C.  A.  645,  holding  carrier  may  by  bill  of  lading 
limit  liability  to  certain  amount  for  all  packages,  unless  greater  value  is 
declared  by  shipper  and  more  freight  paid,  where  facts  are  understood 
by  shipper ;  Blackwell  v.  Southern  Pac.  Co.,  184  Fed.  490,  492,  493,  con- 
tract limiting  liability  of  carrier  was  valid,  where  shipper  was  given 
option  of  different  rates,  one  based  on  full  legal  liability  for  actual 
value  of  goods  lost ;  Hohl  v.  Norddeutscher  Lloyd,  175  Fed.  545, 546, 547, 
99  C.  C.  A.  166,  steamship  company  may  limit  liability  by  provision  in 
bill  of  lading,  where  valuation  is  basis  on  which  freight  is  charged  and 
is  fully  known  to  shipper;  Taylor  v.  Weir,  162  Fed.  586,  where  plain- 
tiff shipped  furs  worth  two  thousand  dollars  by  express  in  box  pre- 
viously used  and  having  one  hundred  and  fifty  dollars  valuation  marked 
thereon,  and  accepted  receipt  with  statement  of  one  hundred  and  fifty 
dollars  as  value,  recovery  was  limited  to  one  hundred  and  fifty  dollars ; 
Bachman  v.  Clyde  S.  R.  Co.,  152  Fed.  404,  81  C.  C.  A.  529,  contract  in 
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steamship  ticket,  signed  by  purchaser,  limiting  liability  far  baggage 
cannot  be  varied  by  parol  evidence;  Missouri  etc.  Ry.  Co.  of  Texas  v. 
Patrick,  144  Fed.  634,  75  C.  C.  A.  434,  enforcing  limitation  to  agreed 
value  per  one  hundred  pounds  in  consideration  of  reduced  price;  Mac- 
farlane  v.  Adams  Express  Co.,  137  Fed.  983,  984,  limiting  liability  to 
amount  stated  in  receipt,  charge  based  on  corresponding  value;  Jen- 
nings V.  Smith,  1Q6  Fed.  141,  142,  143,  45  C.  C.  A.  249  (affirming  99 
Fed.  191),  holding  written  contract  between  shipper  and  carrier  fixing 
stated  value  consideration  of  reduced  freight  charges,  not  void  reliev- 
ing carrier  of  liability;  Moore  v.  Sun  Printing  etc.  Assn.,  101  Fed.  595, 
41  C.  C.  A.  506,  holding  parties  to  charter  may  fix  value  of  pleasure 
yacht,  and  absence  of  fraud  or  mutual  mistake  binds  parties;  United 
States  Express  Co.  v.  Cohn,  108  Ark.  122,  124,  157  S.  W.  146,  147, 
where  dealer  shipping  hats  valued  at  two  hundred  and  fifty-one  dollars 
and  fifty  cents  to  milliner  in  another  state  accepts  receipt  from  carrier 
limiting  liability  to  fifty  dollars,  and  tariff  rates  filed  with  Interstate 
Commerce  Commission  show  increased  charges  for  value  exceeding  fifty 
dollars,  consignee  could  only  recover  amount  limited  by  receipt;  Don- 
Ion  Bros.  V.  Southern  Pacific  Co.,  151  Cal.  771,  776,  12  Ann.  Oaa.  1118, 
11  L.  R.  A.  (N.  S.)  811,  91  Pac.  606,  608,  contract  of  carriage  of  horses 
stipulating  that  carrier  shall  not  be  liable  for  damage  not  caused  by 
gross  negligence,  .and  limiting  amount  of  recovery  to  stipulated  value, 
based  on  consideration  of  reduced  rate,  is  valid;  Colorado  etc.  Ry.  Co. 
V.  Manatt,  21  Colo.  App.  599,  121  Pac.  1013,  1014,  holding  contract  of 
carriage  limiting  liability  of  carrier  to  five  dollars  per  hundred  weight, 
or  to  maximum  of  one  hundred  and  twenty  dollars,  was  invalid,  where 
freight  was  worth  nine  hundred  dollars,  and  carrier  knew  character  of 
goods  received,  and  shipper  could  recover  for  loss  by  negligence;  Car- 
penter V.  Baltimore  etc.  R.  Co.,  6  Penne.  (Del.)  19,  64  Atl.  254,  holding 
shipper  could  recover'  value  of  piano  so  injured  as  to  be  of  no  value, 
where  special  agreement  limiting  liability  was  not  proven;  Klair  v. 
Philadelphia  etc.  R.  Co.,  2  Boyce  (Del.),  285,  288,  78  Atl.  1090,  1091, 
holding  shipper  could  recover  value  of  livestock  injured  through  car- 
rier's negligence,  notwithstanding  contract  limiting  liability;  Adams 
Express  Co.'^v.  Berry  &  Whitmore  Co.,  35  App.  D.  C.  214,  31  L.  R.  A. 
(N.  S.)  809,  shipper  may  recover  full  value  of  goods  embezzled  by 
carrier's  employee,  although  shipping  receipt  limits  liability  to  specified 
sum;  Atlantic  etc.  R.  Co.  v.  Coachman,  59  Fla.  153,  20  Ann.  Oas.  1047, 
52  South.  384,  published  schedule  of  rates  limiting  liability  to  maximum 
of  seventy-five  dollars  for  each  horse  or  mule  injured,  not  brought  home 
to  shipper,  was  not  sufficient  to  limit  liability;  Southern  Express  Co. 
V.  Hanaw,  134  Ga.  450,  137  Am.  St.  Rep.  227,  67  S.  E.  947,  receipt  of 
express  company  placing  arbitrary  limitation  upon  value  of  goods  and 
attempting  to  limit  liability  to  such  amount  will  not  suffice  to  limit 
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liability;  Mcintosh  v.  Oregon  etc.  Navigation  Co.,  17  Idaho,  109,  105 
Pac.  69,  where  bill  of  lading  states  that  liability  is  limited  by  condi- 
tions printed  on  back,  and  upon  back  is  statement  that  carrier  shall 
not  be  liable  for  loss  by  fire,  such  exemption  is  void  as  against  shipper, 
where  no  consideration  for  such  exemption  was  shown;  Nonotuck  Silk 
Co.  V.  Adams  Express  Co.,  256  111.  72,  99  N.  E.  895,  where  consignor  of 
goods  had  no  express  or  implied  authority  to  limit  carrier's  liability  in 
order  to  obtain  lower  express  rate,  ^contract  limiting  liability  to  less 
than  actual  value  cannot  be  enforced  by  express  company  against  con- 
signees in  this  State;  Cleveland  etc.  R.  Co.  v.  Blind,  182  Ind.  406,  407, 
J.05  N.  E.  486,  487,  contract  for  shipment  of  race-horse  limiting 
carrier's  liability  to  one  hundred  dollars  entered  into  by  servant  of 
owner  was  binding,  where  no  request  was  made  for  unlimited  liability 
at  higher  rate;  Wabash  R.  Co.  v.  Priddy,  179  Ind.  495,  101  N.  E.  728, 
reversing  judgment  for  plaintiff  in  action  for  injury  to  animals  in 
interstate  shipment  for  error  in  refusing  to  admit  contract  limiting 
liability  in  evidence;  Pittsburg  etc.  Ry.  Co.  v.  Mitchell,  175  Ind.  208, 
91  N.  E.  740,  contract  limiting  liability  was  not  enforceable  against 
shipper,  where  no  opportunity  was  given  to  ship  at  rate  without  limita- 
tion; Adams  Express  Co.  v.  Welbom,  59  Ind.  App.  334,  108  N.  E.  164, 
intestate  shipper  is  bound  by  contract  limiting  liability  of  carrier  to 
valuation  voluntfuily  given  by  him  to  secure  reduced  rate,  where  he 
might  have  stated  true  value,  though  carrier's  agent  had  no  authority 
to  make  contract  for  unlimited  liability;  United  States  Express  Co.  v. 
Joyce,  36  Ind.  App.  4,  72  N.  E.  867,  holding  carrier  liable  for  injuries, 
although  horses  sold  for  sum  exceeding  declared  value;  Adams  Express 
Co.  V.  Camahan,  29  Ind.  App.  612,  613,  63  N.  E.  247,  64  N.  E.  647,  hold- 
ing contract  without  fraud  between  express  company  and  consignor  re- 
garding fixed  value  on  valuable  consideration,  is  valid,  binding  to  stip- 
ulated value ;  St.  Louis  etc.  R.  Co.  v.  Sharrock,  6  Ind.  Ter.  466,  98  S.  W. 
161,  contract  for  shipment  of  horses  limiting  liability  to  sixty  dollars 
X)er  head  fixes  amount  of  recovery  in  case  of  total  loss,  and  estops 
shipper  from  demanding  greater  sum  and  carrier  from  reducing  it; 
Heilman  v.  Chicago  etc.  Ry.  Co.,  167  Iowa,  321,  322,  149  N.  W.  439, 
where  carrier's  tariff  gfoveming  intestate  shipment  of  hogs  limited 
value  to  ten  dollars  each  and  provided  for  additional  charge  for  de- 
clared value  exceeding  scheduled  value,  contract  for  shipment  of  hogs* 
at  rate  for  scheduled  value  limited  carrier's  liability  in  case  of  loss;, 
Lefebure  v.  American  Express  Co.,  160  Iowa,  66,  68,  69,  139  N.  W.  1122, 
1123,  contract  limiting  liability  for  shipment  of  valuable  horses  to  one 
hundred  dollars  each,  was  valid;  Cramer  v.  Chicago  etc.  Ry.  Co.,  153 
Iowa,  108,  112,  133  N.  W.  389,  391,  holding  shipper  could  recover  full 
value  for  interstate  shipment  of  hogs  under  State  law  making  contract 
limiting  liability  void,  although  shipment  was  made  at  limited  liabilitv 
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rate  filed  with  Interstate  Commerce  Commission;  Collins  v.  Union  Pac. 
R.  Co.,  96  Kan.  684,  152  Pac.  651,  limitation  of  value  in  bill  of  lading 
signed  by  shipper  is  valid,  where  two  rates  are  in  force,  one  for  limited, 
and  one  for  unlimited  valuation;  Atchison  etc.  Ry.  Co.  v.  Mason,  4 
Kan.  App.  402,  46  Pac.  35,  carrier  cannot  exact  as  condition  precedent 
for  carrying  stock  of  goods  that  shipper  sign  contract  limiting  liability, 
and  where  carrier  has  two  rates,  one  limiting  liability,  shipper  must 
have  real  freedom  of  choice;  Adams  Express  Co.  v.  Cook,  162  Ky.  597, 
172  S.  W.  1098,  holding  shipper  could  recover  full  value  for  loss,  where 
carrier  failed  to  sustain  burden  of  proof  of  filing  schedule,  choice  of 
rates,  and  declared  value,  tending  to  show  contract  limiting  liability 
was  fair  and  reasonable;  New  York  etc.  R.  Co.  v.  Peninsula  Produce 
Exchange,  122  Md.  222,  89  Atl.  434,  under  Carmack  amendment  making 
initial  carrier  liable  for  loss  or  injury  to  property,  shipper  could  re- 
cover for  decrease  in  market  value  of  strawberries  due  to  delay  in  de- 
livery; De  Wolff  V.  Adams  Express  Co.,  106  Md.  477,  67  Atl.  1101,  stip- 
ulation in  expr/ess  receipt  limiting  liability  of  carrier  to  fifty  dollars 
unless  greater  value  was  declared,  was  valid,  and  shipper  could  recover 
only  fifty  dollars  on  shipment  of  two  diamond  rings;  Hooker  v.  Boston 
etc.  R.  R.,  209  Mass.  601,  Ann.  Gas.  1912B,  669,  95  N.  E.  945,  limitation 
of  liability  for  passengers'  baggage  in  posted  schedules  is  not  part  of 
rate  of  transportation,  so  as  to  be  binding. on  passenger  having  no 
knowledge  thereof;  Bernard  v.  Adams  Express  Co.,  205  Mass.  258,  259, 
^8  Ann.  Gas.  351,  28  L.  B.  A.  (N.  S.)  293,  91  N.  E.  327,  stipulation  in 
receipt  limiting  value  to  fifty  dollars  unless  greater  value  is  declared, 
and  limiting  liability  to  that  amount  in  consideration  of  lower  rate,  is 
valid ;  Graves  v.  Adams  Express  Co.,  176  Mass.  282,  57  N.  E.  463,  hold- 
ing evidence  showing  plaintiff's  knowledge  and  assent  to  limitation, 
carrier  liable  only  for  the  agreed  value  of  goods  if  lost;  Harrison 
Granite  Co.  v.  Grand  Trunk  Ry.  System,  175  Mich.  153,  141  N.  W.  645, 
where  shipment  of  granite  fully  cut  for  cemetery  work  was  billed  as 
building  granite  in  order  to  secure  lower  rate,  shipper  could  not  com- 
plain of  recovery  based  on  agreed  valuation;  Ford  v.  Chicago  etc.  Ry. 
Co.,  123  Minn.  90,  143  N.  W.  250,  holding  schedules  of  fares  and 
charges  and  baggage  regulations  filed  by  carrier  with  Interstate  Com- 
merce Commission  limiting  liability  for  loss  of  baggage,  bind  carrier 
and  passenger  in  interstate  transportation;  Porteous  v.  Doe,  115  Minn. 
284, 132  N.  W.  297,  shipper  declining  to  state  value  of  package  delivered 
to  express  company  for  shipment  and  accepting  receipt  limiting  liability 
could  not  recover  full  value  of  jewelry ;  Donovan  v.  Wells,  Farpro  &  Co., 
265  Mo.  303,  305,  306,  177  S.  W.  843,  844,  holding  limited  liability  con- 
tract for  interstate  shipment  of  livestock,  based  on  declared  value,  was 
binding  upon  shipper,  where  additional  charge  was  made  for  value  in 
excess  of  that  specified :  Hamilton  v.  Chicago  etc.  R.*  Co.,  177  Mo.  App. 
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152,  164  S.  W.  260,  provision  in  contract  of  interstate  shipment,  requir- 
ing shipper  to  give  written  notice  of  claim  for  damage,  and  releasing 
carrier  from  liability  upon  failure  to  do  so  is  valid;  American  Silver 
Mfg.  Co.  V.  Wabash  R.  Co.,  174  Mo.  App.  194,  200,  156  S.  W.  833,  835, 
where  interstate  carrier  filed  two  freight  rates  and  bill  of  lading  was 
issued  for  limited  liability  rate,  shipper  could  recover  only  on  basis 
of  such  rate,  although  shipper  disclosed  value  of  goods  to  carrier's 
agent;  Drey  &  Kahn  Glass  Co.  v.  Missouri  Pac.  Ry.  Co.,  156  Mo.  App. 
18i4,  136  S.  W.  759,  mere  fact  that  shipper  shipped  under  rate  for  lim- 
ited liability,  instead  of  under  greater  rate  for  unlimited  liability, 
did  not  operate  as  limitation  of  common-law  liability,  nor  was  act  of 
shipping  goods  acceptance  of  interstate  rates  filed;  Robert  v.  Chicago 
etc.  R.  Co.,  148  Mo.  App.  109,  111,  115,  127  S.  W.  929,  930,  931,  where 
carrier  did  not  have  on  sale  unrestricted  liability  ticket,  and  ticket  was 
not  sold  at  reduced  rate,  passenger  buying  ticket  limiting  liability  for 
loss  of  baggage  could  recover  for  loss  without  limitation;  Van  Buskirk 
V.  Quincy  etc.  R.-  Co.,  143  Mo.  App.  711,  128  S.  W.  217,  contract  for 
carriage  of  livestock  limiting  liability  to  one  hundred  dollars  per  head 
does  not  show  valid  consideration  for  limitation;  Shelton  v.  St.  Louis 
etc.  R.  Co.,  131  Mo.  App.  566,  110  S,  W.  629,  stipulation  in  contract 
requiring  written  notice  within  one  day  as  condition  precedent  to  re- 
covery for  damages  for  delay,  is  valid,  where  contract  was  made  in 
consideration  of  reduced  rate;  Wilcox  v.  Chicago  Great  Western  Ry. 
Co.,  135  Mo.  App.  198,  115  S.  W.  1062,  holding  printed  contract  fixing 
value  at  amount  less  than  real  value,  and  stating  that  shipment  was 
by  weight  when  in  fact  it  was  not  by  weight,  and  filling  in  blank  as 
"horses"  instead  of  "mules,"  was  insufiBcient  to  limit  liability;  Mires 
v.  St.  Louis  etc.  R.  Co.,  134  Mo.  App.  385, 114  S.  W.  1054,  contract  lim- 
iting liability  to  specified  valuation  in  consideration  of  reduced  rate, 
where  choice  of  rates  was  given,  is  valid ;  Rose  v.  Northern  Pac.  Ry.  Co., 
35  Mont.  79,  119  Am.  St.  Rep.  836,  88  Pac.  770,  carrier  may  limit  liabil- 
ity for  loss  of  passenger's  baggage,  and  passenger  signing  ticket  con- 
taining stipulation  limiting  liability  cannot  urge  that  she  was  not  aware 
of  stipulation;  Nelson  v.  Great  Northern  Ry.  Co.,  28  Mont.  319,  72  Pac. 
649,  holding  contract  for  transportation  of  sheep  fixing  value  per  head, 
liability  of  carrier  will  be  actual  damage,  but  not  exceeding  stipulated 
value  in  case  of  injury;  American  Silk  Dyeing  etc.  Co.  v.  Fuller's 
Express  Co.,  82  N.  J.  L.  656,  82  Atl.  895,  limitation  of  liability  of  car- 
rier in  shipping  receipt  prepared  by  shipper  and  accepted  by  carrier 
binds  shipper;  Saunders  v.  Adams  Express  Co.,  76  N.  J.  L.  230,  69  Atl. 
207,  limitation  of  liability  to  amount  stipulated  in  shipping  receipt,  in 
consideration  of  rate  charged,  is  valid ;  Atkinson  v.  New  York  Transfer 
Co.,  76  N.  J.  L.  610,  71  Atl.  279,  where  statement  by  carrier  that  rate 
charged  and  liability  assumed  are  based  upon  value  of  goods  being  des- 
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ignated  sum  was  received  in  silence  by  shipper,  recovery  was  limited 
to  specified  value;  Atchison  etc.  Ry.  Co.  v.  Rodgers,  16  N.  M.  130, 
134,  113  Pac.  808,  809,  holding  contract  limiting  liability  for  loss  of 
animals  delivered  for  shipment  in  Kansas  was  void  under  Kansas  laws 
and  decisions  requiring  permission  of  railroad  commissioners  to  make 
such  contract ;  Boyle  v.  Bush  Terminal  R.  Co.,  210  N.  Y.  391,  104  N.  E. 
934,  stipulation  in  bill  of  lading  limiting  liability  to  specified  valuation 
because  of  lower  rate  is  valid,  and  shipper  cannot  recover  greater 
amount  even  though  goods  were  lost  through  carrier's  negligence; 
Gardiner  v.  New  York  etc.  R.  Co.,  201  N.  Y.  395,  Ann.  Cas.  1912B,  281, 
84  L.  R.  A.  (N.  S.)  826,  94  N.  E.  879,  provision  in  ticket  sold  at  reduced 
rate  limiting  baggage  to  wearing  apparel  only  and  liability  therefor 
to  fifty  dollars,  is  valid;  Greenwald  v.  Barrett,  199  N.  Y.  176,  35 
L.  R.  A.  (N.  S.)  971,  92  N.  E.  219,  stipulation  in  express  receipt  limiting 
liability  to  fifty  dollars  unless  greater  value  is  declared,  in  considera- 
tion of  rate  charged,  is  valid  and  limits  recovery  to  that  amount; 
Tewes  v.  North  German  Lloyd  S.  S.  Co.,  186  N.  Y.  158,  9  Ann.  Cas. 
909,  8  L.  R.  A.  (N.  S.)  199,  78  N.  E.  867,  stipulation  in  steamship  ticket 
limiting  carriers'  liability  for  loss  of  baggage  to  fifty  dollars,  unless 
value  of  baggage  was  declared  and  freight  rate  paid,  was  effective  to 
limit  carrier's  liability,  though  loss  was  result  of  ordinary  negligence; 
Bermel  v.  New  York  etc.  R.  R.  Co.,  172  N.  Y.  641,  65  N.  E.  1114,  hold- 
ing contract  of  carrier  limiting  to  stipulated  value  on  consideration  of 
reduced  rates  is  binding  on  both  parties  who  should  know  contents  of 
contract;  Byers  v.  Southern  Express  Co.,  165  N.  C.  547,  81  S.  E.  743, 
under  Carmack  amendment  making  carriers  liable  to  holder  of  bill  of 
lading  for  injury  to  property,  construed  as  permitting  carrier  to  con- 
tract for  limitation  of  liability,  carrier  could  not  limit  liability  for 
special  damages  from  delay  in  delivery,  including  damages  for  mental 
anguish;  Winslow  Bros.  &  Co.  v.  Atlantic  Coast  Line  R.  Co.,  151  N.  C. 
251,  65  S.  E.  966,  stipulation  in  bill  of  lading  for  carriage  of  livestock, 
limiting  liability  for  loss  to  one  hundred  dollars  per  head,  made  in 
consideration  of  reduction  in  freight  rates,  is  valid;  Cook  v.  Northern  Pac. 
Ry.  Co.,  32  N.  D.  347, 155  N.  W .  869,  stipulation  in  special  contract  that  no 
action  to  recover  damages  for  loss  or  injury  to  livestock  shall  be  sustained 
unless  commenced  within  sixty  days  after  damage  occurs  is  unreason- 
able and  void;  Hanson  v.  Great  Northern  Ry.  Co.,  18  N.  D.  333,  337, 
138  Am.  St.  Rep.  768,  121  N.  W.  81,  83,  special  contract  fixing  arbitrary 
valuation  upon  household  goods  for  purpose  of  limiting  carriers'  lia- 
bility is  invalid;  Baltimore  etc.  R.  R.  Co.  v.  Hubbard,  72  Ohio  St.  320, 
74  N.  E.  219,  limiting  liability  to  amount  stated  in  contract  based  upon 
reduced  rate;  American  Express  Co.  v.  Merten,  42  Okl.  496,  141  Pac. 
1171,  8  N.  C.  C.  A.  129,  where  trunk  containing  valuable  wearing  ap- 
parel is  delivered  to  express  company  for  transportation  and  no  bill  of 
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lading  or  receipt  is  given;  bnt  agent  of  company  is  advised  that  contents 
are  valuable,  shipper  may  recover  reasonable  value;  St.  Louis  etc.  R. 
Co.  V.  Zickafoose,  39  Okl.  310,  136  Pac.  410,  6  N.  C.  C.  A.  729,  holding 
liability  for  interstate  shipment  of  stock  could  be  limited  by  special 
contract  with  shipper,  where  contract  was  reasonable  and  did  not 
attempt  to  cover  loss  by  negligence;  Atchison  etc.  Ry.  Co.  v.  Robinson, 
36  Okl.  443,  129  Pac.  23,  holding  shipper  making  shipment  in  pursu- 
ance of  oral  agreement  has  right  to  assume  that  shipping  contract  em- 
bodies terms  of  such  agreement  and  is  not  bound  by  limitation  of  lia- 
bility in  same,  which  was  not  called  to  his  attention;  St.  Louis  etc. 
R.  Co.  V.  Bilby,  35  OkL  697,  600,  603,  130  Pac.  1093,  1095,  1096,  holding 
shipper  could  recover  for  loss  resulting  from  negligence  in  interstate 
shipment  of  cattle,  and  attempt  to  limit  liability  for  negligence  in  bill 
of  lading  was  void;  Atchison  etc.  Ry.  Co.  v.  Johnson,  29  Okl.  348,  116 
Pac.  812,  and  Missouri  etc.  Ry.  Co.  v.  McLaughlin,  29  Okl.  346,  116 
Pac.  811,  both  holding  contract  limiting  liability  in  shipment  of  house- 
hold goods  was  valid;  Chicago  etc.  Ry.  Co.  v.  Wehrman,  25  Okl.  163, 
106  Pac.  330,  upholding  contract  limiting  liability  of  carrier  in  ship- 
ment of  livestock  in  consideration  of  reduced  rate;  Zoller  Hop  Co.  v. 
Southern  Pac.  Co.,  72  Or.  269,  143  Pac.  933,  where  carrier  posted 
schedule  for  different  rates  for  limited  and  unlimited  liability  as  re- 
quired by  Interstate  Commerce  Act,  shipper  could  not  recover  amount 
in  excess  of  value  declared  in  bill  of  lading  in  action  for  negligence 
in  interstate  commerce  shipment  of  hops;  Normille  v.  Oregon  Nav.  Co., 
41  Or.  186,  189,  69  Pac.  931,  932,  holding  shipper  agreeing  to  valuation 
of  one  dollar  per  head  in  consideration  of  lower  freight  is  valid  valu- 
ation, but  does  not  relieve  from  negligence;  Wright  v.  Adams  Express 
Co.,  230  Pa.  638,  79  Atl.  761,  holding  carrier  could  not  limit  liability 
for  loss  on  goods  received  for  interstate  commerce  shipment  under  rule 
adopted  by  State  Supreme  Court  that  carrier  may  not  limit  its  liability 
for  negligence;  Harby  v.  Southern  Ry.  Co.,  76  S.  C.  324,  55  S.  E.  761, 
where  shipper  enters  into  special  contract  with  initial  carrier  for  trans- 
portation of  livestock,  connecting  carrier  is  entitled  to  benefit  of  limit- 
ing value  clause,  where  contract  so  provides;  Elliott  v.  Chicago  etc. 
Ry.  Co.,  35  S.  D.  66,  holding  shipper  may  recover  for  injury  to  horses 
in  interstate  shipment  in  action  against  connecting  carrier  in  State 
court;  J.  T.  Rather  &  Co.  v.  Nashville  etc.  Ry.  Co.,  131  Tenn.  301,  174 
S.  W.  1116,  where  bill  of  lading  for  interstate  shipment  of  livestock 
limiting  liability  of  carrier  in  consideration  of  lower  rate,  was  ac- 
cepted, shipper  is  bound  by  rate;  Leedy  v.  Western  Union  Telegraph 
Co.,  130  Tenn  651,  172  S.  W.  279,  limitation  of  liability  on  back  of  tele- 
graph form  to  fifty  dollars  unless  greater  value  was  declared,  did  not 
relieve  company  from  liability  for  gross  negligence;  St.  Louis  etc. 
Ry.  Co.  v.  Moon,  47  Tex.  Civ.  211,  103  S.  W.  1177,  contract  limiting 
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liability  of  carrier  valid  in  Arkansas,  where  contract  was  made,  will 
not  be  enforced  in  Texas  where  it  is  forbidden  by  statute;  Bingham 
V.  San  Pedro  etc.  R.  Co.,  39  Utah,  404,  406, 117  Pac.  607,  608,  stipulation 
in  contract  limiting  liability  of  horses  worth  two  hundred  dollars  to 
twenty  dollars  was  invalid,  as  unreasonable  and  not  assented  to  by 
shipper;  Benson  v.  Oregon  Short  Line  R.  Co.,  35  Utah,  246,  136  Am. 
St.  Bep.  1052,  19  Ann.  Gas.  803,  99  Pac.  1074,  shipper  is  not  bound  by 
contract  limiting  liability  for  loss  of  goods  entered  into  by  draymen, 
shipping  goods,  for  her,  and  common  carrier;  Henry  v.  Chicago  etc. 
Ry  Co.,  84  Wash.  644,  147  Pac.  430,  stipulation  in  bill  of  lading  pro- 
viding that  no  claim  for  loss  or  injury  to  livestock  shall  be  valid  unless 
presented  within  thirty  days  does  not  violate  code  provision  that  car- 
rier shall  not  by  contract  exempt  itself  from  liability;  Pierson  v. 
Northern  Pac.  Ry.  Co.,  61  Wash.  453,  112  Pac.  511,  contract  limiting 
liability  for  livestock  shipped  at  reduced  rate  is  valid;  Windmiller  v. 
Northern  Pac.  Ry.  Co.,  52  Wash.  617,  618,  101  Pac.  226,  where  contract 
limiting  value  of  goods  is  fairly  made  and  in  consideration  of  reduced 
rate,  shipper  cannot  recover  more  than  limited  value;  Gomm  v.  Oregon 
R.  &  Nav.  Co.,  52  Wash.  695,  25  L.  R.  A.  (N.  S.)  637,  101  Pac.  365, 
upholding  condition  in  excursion  ticket  sold  at  reduced  rate  limiting 
carrier's  liability  for  loss  of  baggage  to  one  hundred  dollars;  Fielder 
V.  Adams  Express  Co.,  69  W.  Va.  142,  71  S.  E.  101,  Interstate  Com- 
merce Act  does  not  inhibit  interstate  carrier  from  limiting  liability 
by  agreement  with  shipper  as  to  value  entered  into  in  good  faith,  or 
procured  by  misrepresentation  on  part  of  shipper  as  to  value;  Hill 
V.  Northern  Pac.  R.  Co.,  33  Wash.  701,  704,  705,  74  Pac.  1055,  1056, 
upholding  limitation  of  liability  in  case  of  loss  or  damage;  Willard 
V.  Chicago  etc.  Ry.  Co.,  150  Wis.  241,  136  N.  W.  649,  contract  limiting 
liability  for  shipment  of  livestock,  in  consideration  of  lower  freight 
rate,  is  valid;  UUman  v.  Chicago  etc.  Ry.  Co.,  112  Wis.  155,  157,  159, 
88  Am.  St.  Rep.  950,  951,  953,  88  N.  W.  43,  44,  holding  contract  between 
carrier  and  shipper  fixing  valuation  of  subject  of  carriage  in  case  of 
loss,  is  valid  as  to  amoUnt  if  fairly  made;  Primrose  v.  Western  Union 
Tel.  Co.,  154  U.  S.  15,  28,  88  L.  Ed.  890,  894,  14  Sup.  Ct.  1101,  1106,  up- 
holding stipulation  that  telegraph  company  be  not  liable  beyond  speci- 
fied sum;  Calderon  v.  Atlas  S.  S.  Co.,  170  U.  S.  278,  42  L.  Ed.  1035, 
18  Sup.  Ct.  591,  holding  invalid  clause  limiting  carrier's  liability;  The 
Lydian  Monarch,  23  Fed.  300,  upholding  limitation  to  invoice  value; 
Pearse  v.  Quebec  S.  S.  Co.,  24  Fed.  288,  computing  partial  injury  on 
invoice  value;  The  Denmark,  27  Fed.  143,  upholding  stipulation  where 
shipper  received  real  value  of  goods;  Johnston  v.  Western  Union  Tel. 
Co.,  33  Fed.  364,  holding  void  stipulation  on  telegraph  blank  that  claim 
must  be  presented  within  thirty  days;  Woodbum  v.  Cincinnati  etc. 
Ry.   Co.,  40  Fed.  733,  734,  holding  void,   contract   fop  unconditional 
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release  of  liability;  North  German  Lloyd  v.  Henle,  44  Fed.  101,  10 
L.  R.  A.  814,  upholding  stipulation  for  additional  freight;  Sayles  v. 
New  York  etc.  Ry.,  81  Fed.  327,  -it  is  for  the  jury  to  say  whether 
shipper  understood  there  was  limitation  for  liability  from  the  contract; 
Clark  V.  Geer,  86  Fed.  448,  32  C.  C.  A.  295,  refusing  to  extend  doc- 
trine to  passenger  contract;  Ginn  y.  Ogdensburg  Transit,  85  Fed  986, 
29  C.  C.  A.  621,  upholding  stipulation  in  bill  of  lading,  that  action 
must  be  brought  within  a  specified  time;  Aetna  Life  Ins.  Co.  v.  Mer- 
ritt's  Admr.,  88  Fed.  443,  31  C.  C.  A.  575,  holding  mere  acceptance 
of  receipt  would  not  imply  a  guaranty  of  good  health  on  the  part  of 
insured;  St.  Louis  etc.  Ry.  Co.  t.  Lesser,  46  Ark.  244,  allowing  for 
partial  injury,  proportionate  sum  to  that  specified;  St.  Louis  etc.  Ry. 
Co.  V.  Weakly,  50  Ark.  409,  411,  7  Am.  St.  Rep.  112,  114,  8  S.  W. 
138,  139,  refusing  to  set  aside  contract  limiting  liability,  which  shipper 
did  not  read;  Michalitschke  v.  Wells-Fargo  &  Co.,  118  Cal.  688,  689, 
690,  50  Pac.  848,  upholding  limitations  of  liability  of  carrier;  Pierce 
V.  Southern  Pac.  Co.,  120  Cal.  166,  167,  40  L.  R.  A.  353,  354,  47  Pac. 
877,  allowing  invoice  price  at  place  of  shipment;  Louisville  etc.  Ry. 
Co.  V.  Nicholai,  4  Ind.  App.  125,  51  Am.  St.  Rep.  211,  30  N.  E.  426, 
allowing  full  recovery,  notwithstanding  limitation,  when  carrier  refused 
to  deliver  goods;  Baltimore  etc.  Ry.  Co.  v.  Ragsdale,  14  Ind.  App. 
409,  42  N.  E.  1107  (see  dissenting  opinion  in  14  Ind.  App.  424,  42  N.  E. 
lUl),  holding  carrier  cannot,  by  contract,  relieve  himself  from  liability 
to  his  or  his  servant's  negligence;  Atchison  etc.  R.  R.  Co.  v.  Hill)  48 
Kan.  213,  215,  29  Pac.  149,  150,  holding  contract  limiting  liability  must 
be  freely  and  fairly  made;  Alair  v.  Northern  Pac.  R.  Co.,  53  Minn.  167, 
39  Am.  St.  Bep.  592,  19  L.  R.  A.  767,  54  N.  W.  1074,  and  J.  J.  Douglass 
Co.  V.  Minnesota  Transfer  Ry.  Co.,  62  Minn.  294,  30  L.  R.  A.  864,  64 
N.  W.  901,  both  limiting  recovery  to  stipulated  value;  McFadden  v. 
Missouri  Pac.  Ry.  Co.,  92  Mo.  349,  351,  1  Am.  St.  Bep.  724,  726,  4 
S.  W.  690,  692,  and  Kellerman  v.  Kansas  City  etc.  Ry.  Co.,  136  Mo. 
191,  34  S.  W.  44,  both  limiting  valuation  on  property  is  not  binding 
unless  made  in  consideration  of  the  rate;  Wyrick  v.  Missouri  etc.  Ry. 
Co.,  74  Mo.  App.  413,  holding  recitals  of  limitation  of  liability  in  con- 
tract are  prima  facie  evidence  thereof;  Bowring  v.  Wabash  Ry.,  77 
Mo.  App.  252,  holding  contract  as  to  value  of  livestock  may  be  explained 
by  parol  evidence;  Ballon  v.  Earle,  17  R.  I.  447,  449,  33  Am.  St.  Bep.- 
887,  888,  14  L.  B.  A.  437,  438,  22  Atl.  1115,  1116,  holding  receipt  a« 
valid  contract,  and  carrier's  liability  limited  to  fifty  dollars;  Richmond 
etc.  R.  Co.  V.  Patterson  Tobacco  Co.,  92  Va.  675,  41  L.  B.  A.  513,  24 
S.  E.  263,  construing  statute  prescribing  rules  of  evidence  as  to  ship- 
ping receipt;  dissenting  opinion  in  Constable  v.  National  S.  S.  Co., 
154  U.  S.  101,  88  L.  Ed.  928, 14  Sup.  Ct.  1081,  majority  upholding  stipu- 
lation that  carrier  be  not  liable  for  loss  by  fire  after  unloading;  dis- 
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senting  opinion  in  Kellerman  v.  Kansas  City  etc.  Ry.  Co.,  68  Mo.  App. 
272,  273,  majority  holding  neither  shipper  nor  carrier  precluded  by 
contract  from  showing  real  value  of  property;  Phoenix  Ins.  Co.  v.  Erie 
Transportation  Co.,  117  U.  S.  322,  29  L.  Ed.  878,  6  Sup.  Ct.  754,  and 
Western  Union  Tel.  Co.  v.  Beals,  56  Neb.  418,  arguendo;  dissenting 
opinion  in  National  Rice  Milling  Co.  v.  New  Orleans  etc.  R.  Co.,  132 
La.  652,  Aim.  Oa«.  1914D,  1099,  61  South.  724,  majority  holding  car< 
rier  was  liable  for  loss  of  shipment  of  rice  resulting  from  unprece- 
dented flood,  where  carrier  was  negligent,  after  being  warned,  in  not 
removing  cars  of  linte,  notwithstanding  waiver  in  bill  of  lading  pur- 
porting to  exempt  it  from  liability;  dissenting  opinion  in  Holmes  v. 
North  German  etc.  Co.,  184  N.  Y.  287,  77  N.  E.  23,  majority  holding 
carrier  liable  for  handbag,  although  valuation  not  declared  or  addi- 
tional charges  paid;  dissenting  opinion  in  J.  M.  Sace  Mule  Co.  v. 
Seaboard  Air  Line  Ry.  Co.,  160  N.  C.  240,  248,  249,  76  S.  E.  522,  526, 
majority  holding  that  clause  in  bill  of  lading  fixing  value  of  goods 
shipped  will  not  relieve  carrier  from  liability  for  full  value  of  goods 
where  they  are  destroyed  by  negligence;  dissenting  opinion  in  Zetler 
V.  Tonopah  etc.  Ry.  Co.,  35  Nev.  390,  L.  R.  A.  1916A,  1270,  129  Pac. 
302,  majority  holding  that  delivery  of  passenger's  baggage  to  person 
not  entitled  .to  receive  it  is  such  negligence  as  makes  company  liable 
for  value  of  articles  lost,  notwithstanding  contract  limiting  liability 
to  fixed  value;  dissenting  opinion  in  Stehli  v.  Southern  Express  Co., 
;i60  N.  C.  508,  509,  510,  514,  76  S.  E.  548,  550,  majority  holding  that 
stipulation  in  bill  of  lading  limiting  liability  to  fifty  dollars  did  not 
prevent  recovery  of  full  value  for  loss  of  four  bales  of  silk;  dissenting 
opinion  in  Stringfield  v.  Southern  Ry.  Co.,  152  N.  C.  141,  67  S.  E.  340, 
majority  holding  that  provision  in  carrier's  contract  of  shipment  limit- 
ing liability  to  agreed  amount,  is  invalid,  where  injury  is  caused  by 
carrier's  negligence;  dissenting  opinion  in  Jones-Lane  Co.  v.  Atlantic 
Coast  Line  R.  Co.,  148  N.  C.  589,  62  S.  E.  704,  majority  holding  that 
stipulation  in  contract  giving  shipper  reduced  rate  in  consideration  of 
his  agreeing  to  reduced  value  of  property,  which  is  reasonable  and  not 
entered  into  to  evade  liability  for  negligence,  is  valid,  where  shipper 
had  option  of  paying  full  charges  without  limit  as  to  value. 

Distinguished  in  Latta  v.  Chicago  St.  P.  M.  &  O.  Ry.  Co.,  172  Fed. 
854,  855,  97  C.  C.  A.  198,  under  Nebraska  Constitution  prohibiting 
limitation  of  liability  by  common  carriers,  shipper  may  recover  actual 
value  for  horses  shipped  from  Nebraska  to  another  State,  although 
obliged  to  agree  to  limitation  of  loss  to  one  hundred  dollars  per  head 
in  order  to  secure  freight  rate  named  in  tariff  schedule;  United  States 
Lace  Curtain  Mills  v.  Oceanic  etc.  Co.,  145  Fed.  702,  703,  705,  holding 
carrier's  liability  limited  to  specific  sum  per  package,  unless  value  ex- 
pressed, invalid,  although  limitation  to  invoice  value  enforceable ;  Union 
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Pac.  R.  Co.  V.  Stupeck,  60  Colo.  155,  157,  114  Pac.  647,  648,  stipula- 
tion in  bill  of  lading  limiting  liability  of  carrier  to  smn  purport- 
ing to  be  agreed  valuation,  but  which  is  merely  arbitrary  amount 
without  regard  to  value  of  shipment,  although  assented  to  in  con- 
sideration of  lower  rate,  will  not  bind  shipper;  Central  of  Georgia 
Ry.  Co.  V.  Murphey,  113  Ga.  519,  38  S.  E.  972,  holding  carrier  may 
make  bona  fide  agreement  as  to  value  of  property  to  be  transported, 
and  if  loss  occurs  "agreed  value"  binds;  Ficklin  v.  Wabash  R.  R.  Co., 
U7  Mo.  App.  226,  93  S.  W.  848,  holding  liability  not  limited,  where 
contract  providing  reduced  rate  same  for  all  shipments;  Keyes  etc. 
Livery  Co.  v.  St.  Louis  etc.  R.  R,  Co.,  113  Mo.  App.  154,  87  S.  W.  555, 
holding  on  evidence,  reduced  charge  not  a  consideration  for  stipulation 
liquidating  damages;  Stringfield  v.  Southern  Ry.  Co.,  152  N.  C.  131,  137, 
67  S.  E.  335,  338,  provision  in  carrier's  contract  of  shipment,  limiting 
liability  to  agreed  amount,  is  invalid  where  injury  is  caused  by  car- 
rier's negligence;  Gardner  v.  Southern  R.  R.  Co.,  127  N.  C.  297,  37 
S.  E.  329,  holding  carrier  can  make  valid  agreement  fixing  value  of 
shipment  in  case  of  loss  by  its  negligence,  if  agreement  be  reasonable; 
Nashville  etc.  Ry.  Co.  v.  Stone,  112  Tenn.  374,  79  S.  W.  1037,  refusing 
to  limit  liability  to  five  dollars  per  hog  as  unreasonable ;  Sprigg  v.  Rut- 
land R.  R.  Co.,  77  Vt.  353,  60  Atl.  145,  holding  carriers  liable  for  in- 
juries to  caretaker,  where  contract  for  caretaker  and  stock  entire; 
Chesapeake  etc.  Ry.  Co.  v.  Beasley,  104  Va.  793,  794,  800,  804,  S  L.  R.  A. 
(N.  S.)  IBS,  52  S.  E.  567,  568,  570,  571,  refusing  to  limit  liability  for 
baggage  to  one  hundred  dollars  as  unreasonable;  Tradewell  v.  Chicago 
etc.  Ry.  Co.,  150  Wis.  264,  136  N.  W.  796,  holding  liability  of  carrier 
was  not  limited  to  sum  of  ten  dollars  under  release  valuation  clause  in  bill 
of  lading,  where  agent  of  consignee  requested  that  valuation  be  changed 
to  one  hundred  dollars  and  agent  of  carrier  said  it  was  unnecessary; 
New  York  etc.  R.  R.  Co.  v.  Estill,  147  U.  S.  617,  87  L.  Ed.  805,  13 
Sup.  Ct.  455  (affirming  41  Fed.  857,  858),  holding  carrier's  liability  not 
lessened  by  fact  that  he  had  no  notice  that  they  were  intended  for 
breeding  purposes;  Eells  v.  St.  Louis  etc.  Ry.  Co.,  52  Fed.  904,  905, 
906,  907,  908,  holding  contract  attempted  to  limit  carrier's  responsibility 
for  negligence,  and  was  void;  Schwarzchild  v.  National  S.  S.  Co.,  74 
Fed.  259,  where  limitation  was  amount  of  freight  advanced;  New  York 
etc.  Ry.  Co.  v.  Sayles,  87  Fed.  445,  where  clause  was  not  brought  to 
knowledge  of  shipper;  Moses  v.  Hamburg  etc.  Packet  Co.,  88  Fed.  330, 
holding  steamer  not  exempt  for  personal  injuries;  Georgia  R.  R.  etc. 
Co.  V.  Keener,  93  Ga.  810,  44  Am.  St.  Rep.  199,  21  S.  E.  288,  holding 
rule  not  applicable  to  arbitrarily  fixed  value;  Solan  v.  Chicago  etc.  Ry. 
95  Iowa,  963,  58  Am.  St.  Eep.  438,  28  L.  R.  A.  720,  63  N.  W.  693,  code 
prohibition  against  contracts  excusing  results  of  negligence  applies  to 
interstate  shipments;  Doan  v.  St.  Louis  etc.  Ry.  Co.,  38  Mo.  App.  422, 
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holding  carrier  could  not,  by  special  contract,  limit  liability  for  negli- 
gence, by  an  agreement  for  liquidated  damages;  Marr  v.  Western  Union 
Tel.  Co.,  86  Tenn.  542,  3  S.  W.  501,  holding  telegraph  company  could 
not  limit  its  liability  for  negligence  of  servants  by  a  contract  not  fair 
and  reasonable;  Louisville  etc.  Ry.  Co.  v.  Wynn,  88  Tenn.  323,  330, 
14  S.  W.  312,  313,  where  there  was  no  agreed  valuation  as  basis  of 
charges ;  Abrams  v.  Milwaukee  etc.  Ry.  Co.,  87  Wis.  494, 41  Am.  St.  Rep. 
60,  58  N.  W.  783,  in  absence  of  agreed  valuation  in  contract,  carrier 
cannot  limit  his  liability;  dissenting  opinion  in  George  N.  Pierce  Co. 
V.  Wells,  Fargo  &  Co.,  189  Fed.  566,  567,  110  C.  C.  A.  645,  maiority 
holding  carrier  may  by  bill  of  lading  limit  liability  to  certain  amount 
for  all  packages  unless  greater  value  is  declared  and  more  freight  paid, 
where  facts  are  understood  by  shipper. 

Denied  in  Miller  v.  Chicago  etc.  R.  Co.,  86  Neb.  464,  465,  466,  123 
N.  W.  451,  452,  common  carrier  of  livestock  cannot  by  contract  with 
shipper  limit  liability,  in  whole  or  in  part,  for  injury  or  loss  resulting 
from  negligence ;  J.  M.  Pace  Mule  Co.  v.  Seaboard  Air  Line  Ry.  Co.,  160 
N.  C.  224,  225,  226,  236,  76  S.  E.  516,  517,  521,  clause  in  bill  of  lading 
fixing  value  of  goods  will  not  relieve  carrier  from  liability  for  full  value 
of  goods,  where  they  are  destroyed  by  neglijrence;  Harden  v.  Chesapeake 
etc.  Ry.  Co.,  157  N.  C.  248,  249,  72  S.  E.  1046,  stipulation  in  livestock 
shipment  contract  limiting  liability  for  negligence  to  inadequate  consid- 
eration, without  good  faith  intent  to  arrive  at  actual  value,  is  unenforce- 
able, and  shipper  is  entitled  to  recover  full  value ;  Gro*ran  v.  Adams  Exp. 
Co.,  114  Pa.  St.  530,  60  Am.  Rep.  362,  7  Atl.  136,  holding  express  com- 
pany cannot,  by  special  contract,  limit  its  liability  for  loss  occasioned  by 
the  negligence  of  itself  or  agents. 

Carrier's  contract — Effect  of  words  *' notices,'*  '^railway  tickets," 
''baggage-checks,"  etc.    Note,  5  Am.  St.  Rep.  725,  726. 

Liability  and  responsibility  of  common  carriers.  Note,  49  Am.  St. 
Rep.  613. 

Limitation  of  carrier's  liability  in  bills  of  lading.  Note,  88  Am.  St. 
Rep.  106,  107,  108. 

Validity  of  contract  between  carrier  of  goods  and  shipper  whereby 
value  of  goods  is  fixed  and  liability  of  carrier  is  limited  to  such 
amount.    Note,  12  Ann.  Gas.  1180. 

Effect  of  limited  valuation  on  extent  of  recovery  for  loss  by  carrier's 
negligence.    Note,  1  L.  R.  A.  (N.  S.)  986. 

Amount  of  carrier's  liability  for  loss  of  goods.  Note,  2  L.  R.  A. 
(N.  S.)  774. 

Presumption  and  burden  of  proof  as  to  carrier's  negligence  of  its 
lack  in  case  of  contract  limiting  liability.  Note,  L.  R.  A.  1915D, 
653. 
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Oarrler  may,  by  special  contract,  Umit  Us  common-law  liability,  but 
be  cannot  stipulate  for  exemption  from  conseqaences  of  bis  own  negligence 
or  tbat  of  bis  servants. 

Approved  in  Pennsylvania  R.  R.  Co.  v.  Hughes,  191  U.  S.  485,  48 
L.  Ed.  271,  24  Sup.  Ct.  132,  holding  refusal  of  State  court  to  limit  lia- 
bility of  common  carrier  for  negligence  not  unlawful  regulation  of  inter- 
state commerce  in  absence  congressional  action  thereto;  The  Queen  of 
The  Pacific,  180  U.  S.  57,  45  L.  Ed.  422,  21  Sup.  Ct.  281,  holding  stipu- 
lation in  bill  of  lading  requiring  notice  of  damage  to  steamship  company 
within  thirty  days  validly  applies  in  libel  and  claims  in  personam; 
Saunders  v.  Southern  R.  Co.,  128  Fed.  19,  62  C.  C.  A.  523,  holding  com- 
mon carrier  may  contract  for  reasonable  limitation  of  common-law  lia- 
bility regarding  loss  of  freight  or  baggage  not  resulting  from  neglis:ence 
of  its  servants;  Doyle  v.  Baltimore  etc.  R.  Co.,  126  Fed.  842,  holding 
common  carrier  cannot  limit  its  liability  for  goods  lost  in  shipment 
through  its  negligence  unless  definite  agreement  is  made  with  shipper; 
The  New  England,  110  Fed.  418,  holding  steamship  company's  restric- 
tion of  fifty  dollars  for  baggage  is  unreasonable,  passenger's  attention 
not  called  thereto,  and  carrier's  servants  causing  loss;  Metropolitan 
Trust  Co.  V.  Toledo  etc.  R.  Co.,  107  Fed.  631,  holding  bill  of  lading  pro- 
viding that  carrier  be  notified  of  damage  within  thirty  days  after  de- 
livery is  reasonable  and  valid  condition  precedent;  Central  Ry.  Co.  v. 
Lippman,  110  Ga.  678,  36  S.  E.  208,  holding  carrier  of  passengers  is 
bound  to  extraordinary  diligence  and  he  cannot  waive  or  release  this 
duty  even  by  express  contract ;  Nelson  v.  Great  Northern  Ry.  Co.,  28  Mont. 
323,  72  Pac.  648,  650,  holding  common  carrier  cannot  be  exonerated  by 
agreement  in  anticipation  of  liability  from  gross  negligence,  fraud,  or 
willful  wrong  of  self  or  servants;  Parker  v.  Atlantic  C.  L.  ft.  Co.,  133 
N.  C.  399,  45  S.  E.  659,  holding  carrier  accepting  shipment,  "subject  to 
delay,"  has  burden  of  showing  exercise  of  due  diligence  to  avoid  delay 
carrying  and  delivering;  Hughes  v.  Pennsylvania  R.  R.  Co.,  202  Pa.  St. 
227,  51  Atl.  991,  holding  though  horse  is  carried  outside  of  to  point 
within  State  contract  limiting  valuation  to  one  hundred  dollars  for 
negligence  is  void;  fiudson  v.  Northern  Pac.  Ry.  Co.,  92  Iowa,  237,  54 
Am.  St.  Eep.  555,  60  N.  W.  610,  Durgin  v.  American  Express  Co.,  66 
N.  H.  279,  20  Atl.  329,  9  L.  R.  A.  455,  and  Louisville  etc.  Ry.  Co.  v. 
Wynn,  88  Tenn.  326,  14  S.  W.  312,  all  following  rule ;  Liverpool  etc. 
Steam  Co.  v;  Phenix  Ins.  Co.,  129  U.  S.  442,  82  L.  Ed.  792,  9  Sup.  Ct. 
472,  holding  carrier  cannot,  by  stipulation,  exempt  himself  from  liability 
for  loss  by  perils  of  sea,  arising  from  negligence  of  officers  and  crew; 
Chicago  etc.  Ry.  Co.  v.  Solan,  169  U.  S.  135,  42  L.  Ed.  691,  18  Sup.  Ct. 
290,  upholding  State  statute,  that  no  carrier  can,  by  contract,  exempt 
himself  from  common-law  liability ;  Voight  v.  Baltimore  etc.  Ry.  Co.,  79 
Fed.  563,  holding  void,  contract  by  which  passenger  exempts  carrier 


112  U.  S.  331-343        NOTES  ON  D.  S.  REPORTS,  736 

from  injuiy  to  latter 's  negligence  or  that  of  his  servants;  Banghman, 
etc.  V.  Louisville  etc.  R.  R.  Co.,  94  Ky.  154,  21  S.  W.  758,  refusing  to 
enforce  contract  limiting  liability;  Missouri  Pac.  Ry.  Co.  v.  Sherwood, 
84  Tex.  132,  17  L.  R.  A.  645,  19  S.  W.  457,  holding  carrier  could  stipu- 
late against  loss  by  fire  not  due  to  the  negligence  of  itself  or  agents; 
Wertz  V.  Western  Union  Tel.  Co.,  8  Utah,  500,  33  Pac.  137,  holding  tele- 
graph company  stipulating  upon  back  of  telegram,  that  it  will  not  be 
responsible  for  negligence  of  its  agents,  cannot,  by  that  means,  escape 
liability;  Davis  v.  Chicago  etc.  Ry.  Co.,  93  Wis.  481,  67  AnL  St.  R^. 
939,  38  L.  R.  A.  658,  67  N.  W.  19,  arguendo. 

Power  of  common  carrier  to  limit  the  amount  of  his  liability  in  the 
event  of  loss,  to  a  sum  less  than  the  injuiy  sustained.  Note,  23 
Am.  St.  Rep.  594. 

Limitation  of  carrier's  liability  for  injury  to  or  loss  of  goods  or 
baggage  as  affected  by  Interstate  Commerce  Act.  Note,  Ann.  Gas. 
1915D,  616. 

Carrier's  x>ower  to  limit  amount  of  liability  for  negligence.  Note, 
14  L.  R.  A.  433. 

Limitation  of  carrier's  liability  for  baggage.  Note,  19  L.  R.  A. 
(N.  S.)  1009. 

Validity  of  stipulation  limiting  carrier's  liability  as  affected  by  Hep- 
bum  Act.    Note,  28  L.  R.  A.  (N.  S.)  294,  295. 

Misrepresentation  or  concealment  of  nature  or  value  of  goods  as 
affecting  carrier's  liability  for  their  loss  or  injury.  Note,  5  Ann. 
Gas.  121. 

If  shipper  is  guilty  of  ftand  or  Imposition,  he  destroys  his  claim  to 
Indemnity. 

Approved  in  Kansas  City  etc.  Ry.  Co.  v.  New  York  Cent.  etc.  R.  Co., 
110  Ark.  618,  163  S.  W.  173,  initial  carrier  may  recover  from  connecting 
carrier  for  delivery  of  goods  shipped  to  shipper's  order  without  taking 
up  bill  of  lading,  and  in  absence  of  fraud  measure  of  recovery  is  full 
value  of  goods ;  The  Bermuda,  23  Blatchf .  554,  29  Fed.  399,  holding  car- 
rier not  liable  for  loss,  where  shipper  refused  to  disclose  value  of  articles 
as  required  by  the  stipulation. 

Distinguished  in  The  St.  Cuthbert,  97  Fed.  342,  holding  shipper  put- 
ting books  containing  valuable  memoranda  with  clothing  and  has  bill  of 
lading  for  ''clothing"  is  guilty  of  fraud,  thus  losing  indemnity. 

Effect  of  shipper's  misrepresentation  as  to  character,  quantity,  or 
value  on  right  to  recover  for  loss.    Note,  23  L.  R.  A.  (N.  S.)  746. 

Conflict  of  laws  as  to  carrier's  contracts.  Note,  63  L.  R.  A.  523, 
530. 
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Miscellaneous.  Cited  in  Rosenthal  v.  Weir,  170  N.  Y.  154,  63  N.  E. 
67,  holding  carrier's  liability  limited,  shipper  may  sue  for  carrier's 
negligence  in  delivering  after  notice  to  stop  in  transitu,  having  agreed 
thereto ;  'Adams  Express  Co.  v.  Jackson,  92  Tenn.  333,  21  S.  W.  668,  that 
an  express  company  is  a  common  carrier;  Cox  v.  Central  Vermont  R.  R. 
Co.,  170  Mass.  137,  49  N.  E.  101,  as  case  where  reasonableness  of  con- 
tract was  decided  by  court,  facts  being  indisputed. 

112  U.  S.  844-^3,  28  L.  Ed.  760,  5  Snp.  Ct.  194,  BRANDIES  ▼.  OOOHBAKE. 

In  Illinois,  in  case  of  an  active  equitable  trust,  no  lien  arises  by  opera- 
tion of  law  fro^  a  judgment,  but  only  on  filing  of  bill  in  equity  for  that 
purpose. 

Distinguished  in  Reed  v.  Munn,  148  Fed.  745,  746,  80  C.  C.  A.  215, 
holding  equitable  interest  of  beneficiaries  subject  to  sale  under  execution. 

Estates  and  interests  affected  by  judgment  lien.    Note,  93  AjSL  Dec. 
348,  349. 

Estates  and  interests  to  which  judgment  liens  attach.    Note,  117 
Am.  St.  Bep.  781. 

Bnle  that  upon  execution  of  general  power  of  appointment,  the  prop- 
erty appblnted  la  deemed,  in  equity,  part  of  donee's  assets,  and  subject  to 
demands  of  his  creditors  in  preference  to  claims  of  his  voluntary  appointees 
or  legatees,  is  not  applicable  in  favor  of  one  claiming  a  lien  at  la^  upon 
the  antecedent  estate,  which  that  exercise  of  the  power  had  displaced. 

Approved  in  Duncanson  v.  Manson,  3  App.  D.  C.  272,  decree  of  sale 
of  real  estate  cannot  be  collaterally  attacked  by  infant  defendant  on 
ground  that  he  was  not  minor  when  answer  was  taken,  where  he  was 
present  before  commissioners  and  did  not  question  their  right  to  appoint 
guardian  ad  litem;  Humphrey  v.  Campbell,  59  S.  C.  46,  37  S.  E.  29,  hold- 
ing trust  deed  permitting  disposal  of  estate  by  will,  trust  estate  not 
liable  for  testatrix's  debts  if  willed,  though  trustee  paid  her  yearly  in- 
come; Potter  V.  Couch,  141  U.  S.  319,  35  L.  Ed.  733,  11  Sup.  Ct.  1012, 
following  rule ;  Scott  v.  Keane,  87  Md.  718,  42  L.  R.  A.  361,  40  Atl.  1071, 
where  there  is  a  settlement  which  owner  may  revoke,  it  is  void  as  to 
subsequent  creditors ;  Freeman  v.  Butters,  94  Va.  411,  26  S.  E.  847,  where 
appointment  is  exercised  in  favor  of  volunteers,  property  is  liable  to 
creditors  of  appointor;  Manson  v.  Duncanson,  166  U.  S.  546,  41  L.  Ed. 
1110, 17  Sup.  Ct.  652,  arguendo. 

112  U.  8.  354-369,  28  L.  Ed.  665,  5  Sup.  Ot.  174,  MAHN  v.  HABWOOD. 

Patent  for  ball-covers,  issued  to  Osgood,  held  invalid  as  new  and  en- 
larged claims,  because  of  unreasonable  delay  in  applying  for  reissue,  whose 
only  object  was  to  enlarge  claims. 

XIT— 47 
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Approved  in  Chicago  Ry.  Equipment  Co.  v.  Perry  Side  Bearing  Co., 
170  Fed.  975,  Wands  reissue  patent  for  side  bearing  for  railway  cars, 
granted  on  application  made  twenty-three  months  after  issue  of  origi- 
nal patent  is  void  on  ground  that  claims  are  departure  and  broader,  and 
for  anticipation;  Archer  v.  Amd,  31  Fed.  476,  reissue,  after  six  years' 
delay,  is  invalid;  Adams  Electric  Ry.  Co.  V.  Lindell  Ry.  Co.,  77  Fed.  451, 
23  C.  C.  A.  223,  holding  patent  not  a  mere  evasion  o£  the  combination. 

Decision  of  commissioner  of  patent  may  be  attacked  for  the  specific 
defenses  given  by  statute,  and  where  the  issue  or  reissue  was  without  au- 
thority of  law,  as  where  the  thing  patented  is  not  a  patentable  invention, 
or  where  the  reissue  is  for  a  different  invention. 

Approved  in  Western  Glass  Co.  v.  Schmertz  Wire-Glass  Co.,  185  Fed. 
791,  109  C.  C.  A.  1,  Schmertz  reissue  patent  for  process  and  apparatus 
for  making  wire-glass  are  not  invalid  for  priority  of  invention  by  Appcrt 
to  whom  French  patent  was  issued,  and  defense  of  fraud  in  issuance 
cannot  be  set  up  in  suit  for  infringement ;  Weston  Electrical  Instrument 
Co.  V.  Empire  Electrical  Instrument  Co.,  136  Fed.  599,  69  C.  C.  A.  329, 
sustaining  defense,  where  patent  issued  two  years  after  application  and 
forfeiture  of  prior  one  for  nonpayment  of  fee;  Jones  v.  Cyphers,  126 
Fed.  755,  62  C.  C.  A.  21,  holding  prior  patents  though  not  pleaded  are 
admissible  showing  prior  art  and  assist  in  determining  invention  of  pat- 
ent in  question;  Westinghouse  Electric  &  Mfg.  Co.  v.  Stanley  Electric 
Mfg.  Co.,  115  Fed.  813,  holding  manifest  error  on  record,  courts  can  re- 
view action  of  commissioner  of  patents  granting  reissue  for  inadver- 
tcnce,  accident,  or  mistake;  Westerp  Union  Tel.  Co.  v.  Baltimore  etc.  Tel. 
Co.,  25  Fed.  34,  following  rule;  Gardner  v.  Herz,  118  U.  S.  191,  30  L.  Ed. 
163,  6  Sup.  Ct.  1033,  holding  defense  of  nonpatentability  may  be  raised 
independent  of  any  statutory  permission;  Parker  &  Whipple  Co.  v.  Yale 
Clock  Co.,  123  U.  S.  103,  81  L.  Ed.  106,  8  Sup.  Ct.  46,  holding  reissue  in- 
valid; Hendy  v.  Miners'  Iron  Works,  127  U.  S.  375,  32  L.  Ed.  209,  8 
Sup.  Ct.  1278,  defense  of  nonpatentability  can  be  availed  of  without  set- 
ting it  up  in  the  answer;  Marsh  v.  Nichols,  Shepard  &  Co.,  128  U.  S.  611, 
32  L.  Ed.  540,  9  Sup.  Ct.  170,  holding  letters  patent,  issued  without  sig- 
nature of  Secretary  of  Interior,  have  no  validity;  Hoe  v.  Kahler,  23 
Blatchf.  355,  25  Fed.  272,  holding  valid,  patent  for  improvement  in 
printing  presses;  United  States  v.  American  Bell  Tel.  Co.,  32  Fed.  603, 
606,  607,  in  absence  of  specific  statute,  United  States  cannot  maintain 
bill  to  cancel  patent;  Peoria  Target  Co.  v.  Cleveland  Target  Co.,  47  Fed. 
737,  holding  grant  of  reissue  was  not  conclusive  of  an  actual  mistake; 
Hunt  Fruit  Packing  Co.  v.  Cassidy,  53  Fed.  260,  3  C.  C.  A.  525,  holding 
question  of  invention  was  for  the  jury;  Peoria  Target  Co.  v.  Cleveland 
Target  Co.,  58  Fed.  240,  7  C.  C.  A.  197,  holding  reissue  void,  where  there 
was  no  evidence  of  a  mistake. 
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.  Belssne  cannot  be  granted  for  mere  purpose  of  enlarging  claim,  unless 
there  has  been  an  Inadvertent  mistake  in  wording  of  original,  and  applica- 
tion has  been  made  within  a  reasonably  short  time.  Whether  there  has 
been  an  inadvertent  mistake  is  a  question  of  fact  for  the  commissioner;  but 
whether  application  is  made  within  a  reasonahle  time  is  one  of  law,  and 
court  may  coi^iare  reissue  with  original  or  with  patent  records. 

Approved  in  American  Automotoneer  Co.  v.  Porter,  232  Fed.  461,  462, 
Weyland  reissue  patent  for  electric  motor  controller  regulator,  correct- 
ing claims  by  omitting  unnecessary  limitations,  is  valid  and  infringed; 
Robert  v.  Kremontz,  232  Fed.  883,  Dodge  reissue  patent  for  match  box, 
'  broadening  claims  of  original  patent  by  omission  of  limitations  imposed 
by  patent  office  and  acquiesced  in  by  patentee,  is  void ;  Ward  Baking  Co. 
V.  Weber  Bros.,  230  Fed.  145,  146,  Corby  and  Corby  reissue  patent  No. 
11,751  for  machine  for  working  and  shaping  dough,  claims  8  and  13, 
held  not  infringed,  and  No.  649,437,  claim  6,  and  No.  672,414,  claim  13, 
for  improvements  were  not  infringed ;  Wayne  Mfg.  Co.  v.  Coffield  Motor 
Washer  Co.,  227  Fed.  991,  Coffield  reissue  patent  for  water  motor  for 
operating  washing-machines  was  applied  for  within  reasonable«time,  dis- 
closes invention  within  original  specifications  and  is  valid;  Cover  v. 
American  Thermo- Ware  Co.,  188  Fed.  672,  Cover  reissue  patents  for  eye- 
guard  or  goggle  are  void,  as  being  broadened  reissues  applied  for  after 
intervention  of  adverse  rights;  General  Electric  Co.  v.  Richmond  Street 
&  Interurban  Ry.  Co.,  178  Fed.  90,  102  C.  C.  A.  138,  Potter  reissue  pat- 
ent for  controller  for  electric  motor,  is  void  as  broader  than  original  as 
to  certain  claims;  Toledo  Computing  Scale  Co.  v.  Moneyweight  Scale 
^  Co.,  178  Fed.  558,  562,  De  Vilbiss  patent  for  computing  scale  is  not  in- 
valid as  departing  from  original  invention  nor  because  claims  are 
broader  than  those  of  original  patent,  and  reissue  covers  combination 
for  improved  result ;  Steiner  &  Voegtly  Hardware  Co.  v.  Tabor  Sash  Co., 
178  Fed.  842,  Giesey  reissue  patent  for  window  having  centrally  pivoted 
horizontally  swinging  sash  narrowing  claims  of  original  patent  was  not 
barred  by  laches  in  delay  of  twelve  years,  where  deviee  manufactured 
was  in  strict  conformity  with  patent,  and  patentee's  exclusive  right  was 
acquiesced  in  for  more  than  ten  years,  and  there  was  no  d'elay  after 
notice  that  claims  were  too  broad;  Conroy  v.  Penn  Electrical  &  Mfg. 
Co.,  173  Fed.  300,  Conroy  reissue  diminishing,  not  enlarging  claims  of 
patent  for  machine  for  clipping  edge  of  glass  articles  is  valid;  Milloy 
Elec.  Co.  V.  Thompson  etc.  Elec.  Co.,  148  Fed.  846,  78  C.  C.  A.  533,  deny- 
ing reissue  upon  discovery  of  error  after  long  litigation;  Pfenninger  v. 
Heubner,  99  Fed.  443,  holding  nineteen  months '  delay  in  securing  amend- 
ment of  patent  reissue  renders  same  void,  when  coupled  with  other 
questionable  circumstances;  Coon  v.  Wilson,  113  U.  S.  277,  28  L.  Ed. 
966,  5  Sup.  Ct.  542,  WoUensak  v.  Reiher,  115  U.  S.  100,  29  L.  Ed.  351, 
5  Sup.  Ct.  1139,  Electric  Gas  Lighting  Co.  v.  Boston  Electric  Co.,  139 
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U.  S.  501,  502,  85  L.  Ed.  260,  11  Sup.  Ct.  593,  Freeman  v.  Asmus,  145 
U.  S.  239,  240,  36  L.  Ed.  690, 12  Sup.  Ct.  942,  943,  Huber  v.  Nelson  Mfg. 
Co.,  148  U.  S.  288,  37  L.  Ed.  453,  13  Sup.  Ct.  609,  Boland  v.  Thompson, 
23  Blatchf.  442,  443,  26  Fed.  634,  635,  Mast,  Foos  &  Co.  v.  Iowa 
Windmill  etc.  Co.,  68  Fed.  222,  Mast,  Foos  &  Co.  v.  Iowa  Windmill  etc. 
Co.,  76  Fed.  822,  22  C.  C.  A.  586,  and  Tuttle  v.  Loomis,  24  Fed.  790,  all 
following  rule ;  Shepard  v.  Carrigan,  116  U.  S.  597,  29  L.  Ed.  724,  6  Sup. 
Ct.  495,  holding  patentee  could  not  drop  out  an  element  to  enlarge  pat- 
ent ;  Torrent  &  Arms  Lumber  Co.  v.  Rodgers,  112  U.  S.  669,  28  L.  Ed. 
846,  5  Sup.  Ct.  507,  holding  reissue  void  as  to  the  new  claims;  Parker 
&  Whipple  Co.  V.  Yale  Clock  Co.,  123  U.  S.  103,  31  L.  Ed.  106,  8  Sup. 
Ct.  46,  holding  reissue  invalid;  Matthews  v.  Ironclad  Mfg.  Co.,  124 
U.  S.  351,  31  L.  Ed.  479,  8  Sup.  Ct.  641,  limiting  reissue  to  the  original ; 
Yale  Lock  Mfg.  Co.  v.  James,  125  U.  S.  464,  81  L.  Ed.  812,  8  Sup.  Ct. 
974,  construing  reissue  so  as  not  to  include  any  other  mode  of  fastening ; 
Roemer  v.  Peddie,  132  U.  S.  317,  38  L.  Ed.  383,  10  Sup.  Ct.  99,  refusing 
to  give  patent  an  enlarged  construction ;  Topliff  v.  Topliff,  145  U.  S.  168, 
169,  86  L;  Ed.  668,  12  Sup.  Ct.  830,  upholding  reissue  to  correct  mis- 
take, applied  for  within  four  months;  Electric  Gas-Lighting  Co.  v. 
Smith,  23  Fed.  196,  holding  reissue  void;  Bate  Refrigerating  Mach.  Co. 
V.  Eastman,  24  Fed,  649,  refusing  to  give  original  claim  an  enlarged  con- 
struction; Gunn  V.  Savage,  25  Fed.  102,  denying  preliminary  injunction 
to  restrain  infringement  of  reissue;  Amheim  v.  Finster,  26  Fed.  279, 
280,  holding  reissue  void  for  delay;  Ives  v.  Sargent,  119  U.  S.  661,  SO 
L.  Ed.  547,  7  Sup.  Ct.  441,  Leggett  v.  Standard  Oil  Co.,  149  U.  S.  292, 
37  L.  Ed.  741,  13  Sup.  Ct.  904,  Dunham  v.  Dennison  Mfg.  Co.,  154  U.  S. 
Ill,  88  L.  Ed.  927,  14  Sup.  Ct.  989,  Shirley  v.  Mayer,  23  Blatchf.  250, 
262,  26  Fed.  39,  40,  Holt  v.  Kendall,  26  Fed.  625,  Hoe  v.  Knap,  27  Fed. 
212,  Huber  v.  Nelson  Mfg.  Co.,  38  Fed.  836,  838,  Union  Paper-Bag  etc. 
Co.  v.  Waterbury,  39  Fed.  393,  and  Dunham  v.  Dennison  Mfg.  Co.,  40 
Fed.  670,  all  holding  void,  enlarged  reissue;  Terra  Cotta  Lumber  Co.  v. 
Maurer,  44  Fed.  622,  holding  reissue  not  invalid  because  one  claim  was 
identical  with  original;  Peoria  Target  Co.  v.  Cleveland  Target  Co.,  47 
Fed.  735,  V36,  in  absence  of  sufficient  evidence  of  mistake,  party  could 
not  set  up  claims  in  reissue;  Featherstone  v.  Bidwell  Cycle  Co.,  57  Fed. 
636,  6  C.  C.  A.  487,  reviewing  decision  of  commissioner;  Wheaton  v. 
Norton,  70  Fed.  842, 17  C.  C.  A.  447,  holding  patentee  could  not  broaden 
his  claim  by  dropping  out  an  element;  Buffington's  Iron  etc.  Co.  v. 
Eustis,  65  Fed.  808,  13  C.  C.  A.  143,  and  Warren  v.  Casey,  93  Fed.  965, 
36  C.  C.  A.  29,  in  view  of  the  prior  act,  reissue  should  be  strictly  con- 
strued ;  dissenting  opinion  in  McCarter  v.  Sooy  Oyster  Co.,  78  N.  J.  L. 
425,  75  Atl.  223,  majority  holding  that  in  ejectment  by  State  to  recover 
tide-lands,  evidence,  that  grant  from  riparian  commissioner  was  invalid 
because  lands  are  natural  oyster-beds,  was  inadmissible;  dissenting  opin- 
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ion  in  Tecktonins  v.  Scott,  10  Wis.  455,  86  N.  W.  677,  majority  holding 
patent  primary  character  and  patentee  pioneer,  larger  latitude  is  given 
if  field  is  unexplored  and  change  of  form  only  is  involved. 

What  is  a  reasonable  time  in  seeking  reissue  is  for  court  to  decide, 
there  being  no  invariable  rule;  delay  of  more  than  two  years  would,  in  gen- 
eral, require  special  circumstances  for  its  excuse. 

Approved  in  American  Thermos  Bottle  Co.  v.  Semple,  222  Fed.  943, 
944,  dismissing  suit  to  restrain  infringement  of  reissue  patent,  where 
I'eissue  was  for  sole  purpose  of  expanding  claims  of  priginal  patent  and 
excuses  for  laches  in  delay  of  more  than  two  years  were  not  set  forth ; 
Specialty  Mach.  Co.  v.  Ashcroft  Mfg.  Co.,  205  Fed.  763,  Hazeltine  re- 
issue patent  for  machine  for  reseating  valves  is  void  because  of  absence 
of  statutory  ground  for  reissue  and  because  of  delay  in  applying  there- 
for; United  Blue  Flame  Oil  Stove  Co.  v.  Glazier,  119  Fed.  160,  55 
C.  C.  A.  553,  holding  delay  of  more  than  five  years  before  applying  for 
reissue  on  ground  of  inadvertence,  etc.,  invalidates  reissue  unless  spe- 
cially excused;  Crown  Cork  &  Seal  Co.  v.  Aluminum  Stopper  Co.,  108 
Fed.  855,  48  C.  C.  A.  72,  holding  decision  of  patent  office  sustaining  Ire- 
issue  seven  months  from  original,  matter  having  been  contested  for  two 
years,  not  conclusive,  but  entitled  to  great  weight;  Pelzer  v.  Meyberg, 
97  Fed.  971;  holding  original  patent  absolutely  invalid,  unexcused  delay 
of  twelve  years  applying  for  reissue  constitutes  laches  invalidating  said 
reissue;  In  re  Starkey,  21  App.  D.  C.  525,  application  for  reissue  with 
broader  claims  six  years  after  grant  of  patent  is  properly  rejected, 
where  only  excuse  for  delay  is  that  applicant  was  unaware  of  narrow 
scope  of  claims  until  infringement  case  was  decided  adversely  to  him; 
Ives  V.  Sargent,  119  U.  S.  662,  80  L.  Ed.  548,  7  Sup.  Ct.  441,  annulling 
reissue  delayed  for  three  years;  Wollensak  v.  Sargent,  151  U.  S.  228, 
38  L.  Ed.  141,  14  Sup.  Ct.  294,  holding  reissue  void,  because  of  delay; 
Russell  V.  Laughlin,  26  Fed.  700,  upholding  application  for  reissue,  made 
within  two  months;  Archer  v.  Amd,  31  Fed.  476,  delay  of  six  years 
invalidated  reissue;  Hutchinson  v.  Everett,  33  Fed.  504,  505,  holding  pat- 
entee regained  his  claim  in  the  reissue. 

Patent  covers  only  parts  specifically  described,  and  operates  in  law 
as  a  -disclaimer  of  what  Is  not  claimed. 

Approved  in  Fountain  etc.  Box  Corporation  v.  Trustees  Masonic  Hall 
etc.  Fund,  210  Fed.  172,  question  of  validity  and  infringement  of  Krantz 
patent  for  floor-box  for  electric  conductors  as  against  defenses  of  lack 
of  invention,  abandonment,  and  noninfringement  were  properly  sub- 
mitted to  jury,  and  verdict  for  plaintiff  was  sustained  by  evidence; 
Washbume  v.  Consol.  Safety  Pin  Co.,  197  Fed.  554,  Washbume  patent 
for  cuff  fastener  is  void  for  anticipation  by  patent  to  same  patentee 
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for  collar  fastener;  Thomson-Houston  Elec.  Co.  v.  Black  River  Traction 
Co.,  135  Fed.  766,  68  C.  C.  A.  461,  sustaining  reissue,  although  changes 
in  reissued  patent  immaterial  and  some  of  claims  identical  with  original 
issue;  Remhert  Roller  Compress  Co.  v.  American  Cotton  Co.,  129  Fed. 
369,  64  C.  C.  A.  25,  declaring  patent  without  utility  when  restricted  to 
theory  underlyipg  successful  operation;  Railway  Register  Mfg.  Co.  v. 
Broadway  etc.  Ry.  Co.,  26  Fed.  525,  following  rule;  Crawford  v.  Hey- 
singer,  123  U.  S.  607,  31  L.  Ed.  274,  8  Sup.  Ct.  408,  limiting  the  inven- 
tion to  a  stationary  staple  support;  T^ale  Lock  Mfg.  Co.  v.  Berkshire 
Nat.  Bank,  135  U.  S.  379,  34  L.  Ed-  183,  10  Sup.  Ct.  896,  holding  claims 
had  been  formally  abandoned;  Underwood  v.  Gerber,  149  U.  S.  230,  37 
L.  Ed.  713,  13  Sup.  Ct.  856,  holding  omission  to  be  a  disclaimer ;  Hoe  v. 
Kahler,  23  Blatchf.  366,  367,  25  Fed.  279,  280,  holding  valid,  patent  for 
improvement  in  printing  presses;  Truman  v.  Holmes,  87  Fed.  747,  31 
C.  C.  A.  215,  limiting  patent  to  specific  claim,  described  in  amended 
specifications;  Mathews  v.  Flower,  25  Fed.  834,  holding  patent  cannot 
be  issued  for  anything  described  in  a  former  patent;  Eastern  Paper  Bag 
Co.  V.  Standard  Paper  etc.  Co.,  30  Fed.  65,  description  of  process  in 
application  for  a  machine,  does  not  constitute  an  abandonment ;  Holmes 
Electric  etc.  Co.  v.  Metropolitan  Burglar  etc.  Co.,  33  Fed.  258,  holding 
enumerated  features  were  abandoned  to  the  public;  Durand  v.  Schulze, 
61  Fed.  820,  10  C.  C.  A.  97,  holding  patent  for  process  did  not  include 
the  product;  Arnheim  v.  Finster,  24  Fed.  277,  and  Kane  v.  Huggins 
Cracker  etc.  Co.,  44  Fed.  289,  arguendo. 

Right  to  make  impracticable  specification  good  by  amendment  or 
disclaimer.    Note,  20  E.  B.  C.  795. 

Where  there  was  a  delay  of  four  years  in  applying  for  relBsne,  held, 
commissioner  had  no  authority  to  grant  It. 

Distinguished  in  Crown  Cork  &  Seal  Co.  v.  Aluminum  Stopper  Co., 
108  Fed.  858,  holding  abandonment  temporarily  does  not  nullify  patent 
subsequently  applied  for  and  obtained  before  adverse  rights  accrued. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of  pat- 
ent.   Note,  20  E.  B.  0.  859. 

Miscellaneous.  Cited  generally  in  Holmes  Electric  etc.  Co.  v.  Metro- 
politan Burglar  etc.  Co.,  31  Fed.  562. 

112  U.  8.  369-377,  28  L.  Ed.  737,  5  Sup.  Ot.  170,  MACKAIJi  ▼.  BICHABD8. 

When  appellate  court,  after  hearing,  directed  further  proceedings  In 
court  below,  decree  of  that  court,  prejudicial  to  substantial  rights  of  party, 
in  respect  to  matters  not  concluded  by  the  mandate  or  original  decree,  la 
reviewable  upon  a  second  appeal. 

Approved  in  Mackall  v.  Mitchell,  18  App.  D.  C.  63,  64,  70,  holding 
plaintiff  in  ejectment  could  recover  triangular  piece  of  land  in  front  of 
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main  door  of  building  and  necessary  for  access,  where  adverse  posses- 
sion for  twenty-six  years  gave  good  possessory  title;  WiUoughby  v. 
Mackally  5  App.  D.  C.  165,  render  agreement  that  attorney  should  have 
lien  for  fee  upon  real  estate  recovered  in  three  suits,  lien  was  held  to 
attach  to  whatever  property  title  of  which  vested  in  plaintiff  as  result 
of  litigation;  King  v.  Mason,  60  W.  Va.  612,  56  S.  E.  379,  granting 
mandamus  to  compel  court  to  receive  and  act  upon  petition  for  redemp- 
tion of  five  tracts  of  land;  Mackall  v.  Richards,  116  U.  S.  47,  29  L.  Ed. 
558,  6  Sup.  Ct.  235,  denying  appeal  from  decree  of  inferior  court,  in 
accordance  with  mandate  of  appellate  court;  Gaines  v.  Rugg,  148  U.  S. 
242,  37  L.  Ed.  437,  13  Sup.  Ct.  616,  holding  construction  of  opinion  of 
appellate  court  was  not  for  the  judicial  discretion  of  Circuit  Court; 
MackaU'v.  Mackall,  135  U.  S.  175,  84  L.  Ed.  87.  10  Sup.  Ct.  708,  and 
Mackall  v.  Willqughby,  167  U.  S.  686,  687,  42  L.  Ed.  325,  17  Sup.  Ct. 
956,  arguendo. 

112  U.  S.  377-396,  28  Ii.  Ed.  787,  5  Snp.  Ot.  184,  CHICAGO   ETC.  BY.  CO. 
▼.  BOSS. 

Servant  engaged  for  the  performance  of  specifled  services,  takes  upon 
himself  the  ordinary  risks  incident  thereto.  He  is  supposed  to  have  them 
in  contemplation  when  he  anranged  his  salary. 

Approved  in  Nelson  v.  Martinson,  212  Fed.  915,  129  C.  C.  A.  432, 
holding  employee  could  recover  for  injury  caused  by  breaking  of  run- 
way built  by  carpenters  on  sloping  side  of  roof  and  over  which  employee 
was  wheeling  concrete  for  use  of  other  workmen;  Louisville  etc.  R.  R. 
Co.  V.  Stuber,  108  Fed.  938,  939,  54  L.  R.  A.  696,  48  C.  C.  A.  149,  holding 
water  foreman  riding  back  and  forth  to  pump  supply,  not  passenger, 
but  fellow-servant  of  engineer,  injury  from  whose  negligence  company 
not  liable;  Cincinnati  etc.  Ry.  Co.  v.  Gray,  101  Fed.  629,  50  L.  R.  A.  47, 
41  C.  C.  A.  535,  holding  railroad  receiver  substituting  new  and  different 
switch,  thus  causing  switch  foreman's  death,  liable  for  not  giving  proper 
instructions,  it  being  his  duty  so  to  do;  Horton  v.  Seaboard  Air  Line 
R.  Co.,  162  N.  C.  434,  78  S.  E.  498,  in  action  under  Federal  Employers' 
Liability  Act  against  railroad  for  injury  to  eye  by  explosion  of  un- 
guarded water-gauge,  engineer  did  not  assume  risk,  and  could  recover; 
Shaw  V.  Highland  Park  Mfg.  Co.,  146  N.  C.  239,  59  S.  E.  677,  experi- 
enced workman  injured  by  employer's  negligence  in  failing,  upon  re- 
quest of  workman,  to  furnish  sufficient  help  and  suitable  appliances, 
may  recover;  Northern  Pac.  R.  R.  Co.  v.  Herbert,  116  U.  S.  647,  29 
L.  Ed.  758,  6  Sup.  Ct.  593,  holding  employer  not  liable  for  injuries  caused 
by  fellow-servant ;  Harley  v.  Louisville  etc.  R.  Co.,  57  Fed.  147,  holding 
company  not  liable  for  injury  to  switchman,  through  negligence  of  fore- 
man; Atchison  etc.  R.  R.  Co.  v.  Martin,  7  N.  M.  168,  34  Pac.  539,  hold- 
ing railroad  not  liable  for  injury  by  fellow-servant ;  Lake  Shore  etc.  Ry. 
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Co.  V.  Gilday,  16  Ohio  C.  C.  658,  holding  raiboad  for  injury  due  to  negli- 
gence of  car  inspector;  Anderson  v.  Bennett,  16  Or.  520,  8  Am.  St.  Rep. 
816,  19  Pac.  769,  holding  foreman's  negligence  exposed  plaintiff  to  a 
danger  not  contemplated  by  his  contract ;  Norfolk  etc.  R.  R.  Co.  v.  Jack- 
son, 85  Va.  491,  8  S.  E.  371,  holding  insufficient,  declaration  of  employ- 
er's negligence;  Turner  v.  Norfolk  etc.  Ry.  Co.,  40  W.  Va.  690,  22  S.  E. 
88,  if  minor,  following  directions  of  foreman,  runs  into  unknown  danger, 
he  is  not  guilty  of  contributory  negligence;  Texas  etc.  Ry.  Co.  v.  Smith, 
67  Fed.  527,  31  L.  R.  A.  324,  14  C.  C.  A.  509,  Schaub  v.  Hannibal  etc. 
Ry.  Co.,  106  Mo.  88,  16  S.  W.  927,  and  Skidmore  v.  West  Virginia  etc. 
R.  Co.,  41  W.  Va.  308,  23  S.  E.  719,  arguendo;  dissenting  opinion  in 
Texas  etc.  Ry.  Co.  v.  Smith,  67  Fed.  528,  31  L.  R.  A.  325,  14  C.  C.  A. 
509,  declaring  servant  assumes  all  ordinary,  not  only  all  necessary  risks ; 
dissenting  opinion  in  Howard  v.  Illinois  Central  R.  R.  Co.,  207  U.  S.  533, 
52  L.  Ed.  323,  28  Sup.  Ct.  141,  majority  holding  Employers'  Liability 
Act  embracing  subjects  within  power  of  Congress  and  those  not  within 
its  power  so  interblended  as  to  be  incapable  of  separation,  void. 

Right  of  employee  to  recover  for  injury  sustained  by  reason  of 
defect  in  machinery,  of  which  he  has  notice  when  injury  resulted 
fron:  master's  failure  to  perform  promise  to  repair.  Note,  119 
AnL  St  Rep.  436. 

Rules  of  employer  for  safety  of  business.    Note,  43  L.  B.  A.  349. 

Volenti  non  fit  injuria  as  defense  to  actions  by  injured  servants. 
Note,  47  L.  R.  A.  196. 

Servant's  assumption  of  risks  from  master's  negligence.  Note,  28 
L.  R.  A.  (N.  S.)  1220. 

Assumption  of  risks  by  employee.    Note,  17  E.  R.  0.  242,  244. 

Fellow-serTantB  are  tboBe  engaged  in  the  same  department,  acting  under 
tame  immediate  direction. 

Approved  in  Gulf  Transit  Co.  v.  Grande,  222  Fed.  819,  138  C.  C.  A. 
243,  gangwayman,  employed  by  stevedoring  compaify  to  direct  move- 
ments of  winchman  in  loading  bales  of  cotton  into  hold  of  steamer,  and 
libelant  employed  in  storing  cotton  were  fellow-servants,  and  employer 
was  not  liable  for  injury  to  libelant  caused  by  premature  order  to  winch- 
man  ;  Pennsylvania  Co.  v.  Fishack,  123  Fed.  472,  59  C.  C.  A.  269,  holding 
yard-master  being  fellow-servant,  fireman  injured  because  of  former's 
negligence  cannot  recover  against  company;  Olson  v.  Oregon  Coal  etc. 
Co.,  104  Fed.  576,  44  C.  C.  A.  51,  holding  owners  of  ship  making  her 
seaworthy  are  not  liable  for  negligence  of  officer  injuring  seaman,  they 
being  fellow-servants;  Briegal  v.  Southern  Pac.  Co.,  98  Fed.  962,  963, 
39  C.  C.  A.  359,  holding  fireman  though  oiling  turntable  by  engineer's 
direction,  and  thereby  injured^  being  fellow-servant,  master  not  liable; 
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Allen  y.  Knights  Island  Consol.  Copper  Co.,  3  Alaska,  654,  1  N.  C.  C.  A. 
371,  holding  engineer  upon  gasoline  launch,  employed  by  superintendent 
of  corporation  and  working  with  superintendent  in  fixing  pipes,  could 
not  recover  for  injury  resulting  from  explosion  due  to  negligence  of 
superintendent  in  failing  to  blow  out  candle;  American  Bridge  Co.  v. 
Valcnte,  7  Penne.  (Del.)  376,  377,  Ann.  Oas.  1912D,  69,  73  Atl.  403, 
employee  engaged  in  painting  iron  columns  for  shipment  and  going  upon 
car  to  paint  parts  that  were  being  loaded  was  fellow-servant  of  employee 
engaged  in  loading  columns,  and  could  not  recover  for  injury  resulting 
from  negligence  of  such  fellow-servant;  Missouri  etc.  Ry.  Co.  v.  Elliott, 
2  Ind.  Ter.  422,  51  S.  W.  1072,  train-dispatcher  and  fireman  are  not 
fellow-servants,  and  widow  of  fireman  may  recover  for  his  wrongful 
death  due  to  negligence  of  train-dispatcher;  Hawk  v.  McLeod  Lumber 
Co.,  166  Mo.  129,  65  S.  W.  1024,  holding  though  sawyer  could  have  men 
discharged  by  speaking  to  foreman,  still  deckhand  and  he  were  fellow- 
servants,  thus  preventing  recovery  for  injurious  negligence;  Grattis  v. 
Kansas  City  etc.  Ry.  Co.,  153  Mo.  401,  77  Am.  St.  Rep.  734,  65  S.  W. 
114,  holding  freight  conductor  signaling  engineer  to  go  forward,  thus 
injuring  fireman,  is  fellow-servant  of  them,  and  company  is  not  liable; 
Mast  V.  Kern,  34  Or.  249,  75  Am.  St.  Rep.  581,  54  Pac.  951,  holding  de- 
fendant's superintendent  consulting  with  plaintiff  relative  to  safety  of 
blasting,  latter  assenting  and  performing  and  being  injured,  the  two 
were  fellow-servants  precluding  recovery ;  St.  Louis  etc.  R.  Co.  v.  Amett, 
37  Tex.  Civ.  525,  84  S.  W.  600,  employee  directed  by  foreman  to  prepare 
engine  for  use,  and  injured  by  another  engine  operated  by  foreman,  can- 
not recover,  as  he  was  engaged  in  performing  similar  duties  and  waa 
fellow-servant  to  foreman;  Ongaro  v.  Twohy,  57  Wash.  670,  107  Pac. 
834,  under  laws  of  Idaho,  foreman  having  charge  of  blasting  and  drill- 
ing in  connection  with  railroad  construction  work  was  fellow-servant 
of  common  laborer  engaged  in  shoveling  dirt  into  cars  in  cut  under  con- 
struction ;  Wiskie  v.  Montello  Granite  Co.,  Ill  Wis.  450,  87  N.  W.  464, 
holding  quarry  foreman,  conducting  blasting  with  assistance  of  other 
employees,  is  fellow-servant  with  them,  precluding  recovery  against  com- 
pany for  injury  to  employee;  Parker  v.  Hannibal  etc.  Ry.  Co.,  109  Mo. 
402,  18  L.  R.  A.  813,  19  S.  W.  1129,  holding  section-hands  not  fellow- 
servants  of  trainmen;  East  Tennessee  etc.  R.  R.  Co.  v.  De  Armond,  86 
Tenn.  78,  6  Am.  St.  Rep.  818,  5  S.  W.  601,  holding  persons  in  different 
departments  are  not  fellow-servants;  Texas  etc.  R.  R.  Co.  v.  Tatman, 
10  Tex.  Civ.  App.  438,  31  S.  W.  334,  holding  yard-master  not  fellow- 
servant  of  car  repairer;  San  Antonio  etc.  Ry.  Co.  v.  Harding,  11  Tex. 
Civ.  App.  501,  33  S.  W.  375,  holding  engineer  not  fellow-servant  of  yard 
employees;  dissenting  opinion  in  Hobson  v.  New  Mexico  etc.  R.  R.  Co., 
2  Ariz.  200,  11  Pac.  560,  majority  holding  where  teamster  who  hauls 
railroad  ties  is  part  of  working  force  on  construction  train,  he  and  en- 
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gineer  are  fellow-servants;  dissenting  opinion  in  McTaine  v.  Head  & 
Dowst  Co.,  71  N.  H.  301,  52  Atl.  549,  majority  holding  foreman's  failure 
to  warn  laborer  in  deep  trench  when  load  was  to  be  damped,  not  mas- 
ter's breach  failing  to  provide  safe  place. 

Distinguished  in  Stevens  v.  Chamberlain,  100  Fed.,  383,  40  C.  C.  A. 
421,  holding  master  of  woolen  mill  not  liable  for  injury  caused  by  head 
machinist's  negligence  where  he  assisted  in  repairs  himself,  all  being 
fellow-servants;  Hobson  v.  New  Mexico  etc.  R.  R.  Co.,  2  Ariz.  186,  11 
Pac.  551,  552,  holding  where  teamster  who  hauls  railroad  ties  is  part 
of  working  force  on  construction  train,  he  and  engineer  are  fellow- 
servants;  Knutter  v.  New  York  etc.  Tel.  Co.,  67  N.  J.  L.  652,  52  Atl. 
567,  holding  "district  manager"  actively  assisting  foreman,  and  line- 
man was  thereby  injured  by  manager's  negligence,  company  not  liable, 
they  all  being  fellow-servants. 

Disapproved  in  Corbett  v.  St.  Louis  etc.  Ry.  Co.,  26  Mo.  App.  630, 
holding  fellow-servants,  persons  not  engaged  in  common  employment; 
St.  Louis  etc.  Ry.  Co.  v.  Welch,  72  Tex.  301,  2  L.  R.  A.  840,  10  S.  W. 
530,  holding  persons  in  different  departments,  fellow-servants. 

Liability  of  ship  owners  for  injuries  received  by  seamen  from  offi- 
cers of  the  ship.    Note,  31  Am.  St.  Rep.  808. 

Who  are  fellow-servants  in  common  employment.  Note,  67  Am. 
Dec.  592. 

Who  is  vice-principal.    Note,  75  Am.  St.  Rep.  608,  609,  625. 

Members  of  crew  of  vessel  as  fellow-servants.  Note,  21  Ann.  Gas. 
113. 

Servants  in  common  employment,  apart  from  statutes,  in  absence 
of  vice-principalship.  Note,  50  L.  R.  A.  422,  4S1,  432,  434,  441, 
454,  464. 

Vice-principalship  by  reason  of  superior  rank  of  negligent  servant. 
Note,  51  L.  R.  A.  5S8,  641,  555,  573,  591,  602,  603,  604. 

Character  of  act  causing  injury  as  determining  vice  principalship. 
Note,  54  L.  R.  A.  114,  134. 

Conductor,  haying  entire  control  of  a  train,  is  personal  representative 
of  corporation,  and  not  a  fellow-servant  with  firemen,  brakemen,  porterai 
and  engineer;  hence,  railroad  is  liable  to  latter  for  injuxies  caused  by  bis 
negligence. 

Approved  in  The  C.  S.  Holmes,  212  Fed.  526,  527,  neither  vessel  nor 
owner  is  chargeable  with  negligence  of  master  or  other  officer  in  respect 
to  details  of  navigation  through  which  seaman  is  injured;  Regan  v. 
Parker-Washington  Co.,  205  Fed.  696,  698,  699,  700,  701,  702,  704,  706, 
L.  R.  A.  1915F,  810,  123  C.  C.  A.  648,  where  three  claisses  of  workmen 
are  employed  in  blasting  tunnel,  and  mucker  sent  by  foreman  to  act  as 


747  CHICAGO  ETC.  RY.  CO.  ▼.  ROSS.    112  U.  S.  377-396 

helper  in  trimming  loosened  rock  is  injured  by  falling  rock,  employer 
is  liable;  Chicago  Junction  Ry.  Co.  v.  King,  169  Fed.  378,  94  C.  C.  A. 
652,  holding  switchman  conld  recover  for  injury  resulting  from  move- 
ment of  train  engaged  in  interstate  traffic  containing  car  with  broken 
coupler,  while  he  was  replacing  broken  part,  where  repairs  could  have 
been  made  on  switch-track ;  Atlantic  Coast  Line  R.  Co.  v.  United  States, 
168  Fed.  185,  94  C.  C.  A.  35,  holding  failure  of  railroad  to  comply  with 
requirements  of  Federal  Safety  Appliance  Act  subjects  it  to  penalty  im- 
posed; Snipes  v.  Southern  Ry.  Co.,  166  Fed.  6,  91  C.  C.  A.  593,  hold- 
ing engineer  and  conductor  were  not  fellow-servants  and  engineer  could 
recover  for  injuries  resulting  from  negligence  of  conductor;  Peters  v. 
George,  154  Fed.  639,  83  C.  C.  A.  408,  holding  negligence  of  gang-boss 
in  setting  inexperienced  laborer  to  work  in  drilling  out  unexploded 
charge  without  warning  as  to  danger  was  imputable  to  employer  and 
question  of  liability  for  injury  was  properly  submitted  to  jury;  Elliott 
V.  Felton,  119  Fed.  278,  279,  56  C.  C.  A.  74,  holding  decision  holding 
conductor  vice-principal,  having  proceeded  on  general  grounds,  is  gen- 
eral law  not  involving  construction  of  a  statute ;  Chicago  House  Wreck- 
ing Co.  V.  Bimey,  117  Fed.  77,  54  C.  C.  A.  458,  holding  superintendent 
of  house  wrecking  company  being  vice-principal,  injury  to  workman, 
because  of  his  negligence,  holds  company  liable;  St.  Louis  etc.  R.  R. 
Co.  V.  Furry,  114  Fed.  900,  52  C.  C.  A.  518,  holding  as  per  statute,  neg- 
ligence of  telegraph  operator  causing  fireman's  injury,  company  liable, 
the  men  not  being  of  same  grade  and  department;  Southern  Pac.  Co. 
V.  Schoer,  114  Fed.  474,  57  L.  R.  A.  707,  52  C.  C.  A.  268,  holding  sec- 
tions 1342,  1343,  Rev.  Stats,  of  Utah,  make  all  intrusted  with  authority 
to  command  other  servants,  vice-principals  of  their  master,  making  mas- 
ter liable  for  injurious  negligence ;  Stuber  v.  Louisville  etc.  R.  R.  Co.,  102 
Fed.  422,  holding  plaintiff,  a  skilled  machinist,  injured  while  riding 
back  and  forth  keeping  pumps  in  repair,  not  fellow-servant  with  en- 
gineer preventing  recovery;  Thomas  v.  Cincinnati  etc.  R.  Co.,  97  Fed. 
250,  holding  yard-master's  failure  to  explain  proper  use  of  switch  to 
employees  using  it,  breach  of  duty,  making  railroad  company  liable; 
Strinker  v.  Ray  Consol.  Copper  Co.,  16  Ariz.  243,  141  Pac.  742,  holding 
foreman  of  structural  steel  gang  could  recover  for  injury  caused  by  hoist, 
engineer  raising  steel  girder  too  high,  causing  it  to  fall  upon  him; 
McGill  V.  Southern  Pac.  Co.,  4  Ariz.  122,  124,  33  Pac.  821,  822,  holding 
section  foreman  not  fellow-servant  of  conductor,  preventing  recovery; 
Atlantic  etc.  Ry.  Co.  v.  Beazley,  54  Fla.  322,  45  South.  765,  holding 
brakeman  could  recover  for  injury  received  while  acting  as  flagman  to 
signal  engineer  from  top  of  train  under  orders  of  conductor;  Mejia  v. 
Whitehouse,  19  Hawaii,  161,  1  N.  C.  C.  A.  177,  foreman  in  charge  of 
gang  excavating  earth  bank  is  fellow-servant  of  laborers,  and  employer 
is  not  responsible  for  injury  to  laborer  resulting  from  negligence ;  Donk 
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Bros.  Coal  etc.  Co.  v.  Thil,  228  111.  237,  81  N.  E.  859,  timbermen  in  mine 
intrusted  with  duty  of  keeping  entryway  safe  are  not  fellow-servants 
of  mule  driver  using  entry,  and  latter  may  recover  for  injuries  received 
from  firing  of  dynamite  charge  in  roof  of  entry  without  warning  to 
driver ;  Evans  v.  Louisiana  Lumber  Co.,  Ill  La.  539,  35  South.  738,  hold- 
ing company  liable  where  laborer  injured  through  negligence  of  sawyer; 
Merritt  v.  Victoria  Lumber  Co.,  Ill  La.  164,  35  South.  499,  holding  com- 
pany liable  where  foreman's  negligence  in  not  properly  guarding  saw 
resulted  in  laborer's  death;  Dobson  v.  New  Orleans  etc.  R.  R.  Co.,  52 
La.  Ann.  1134,  1135,  1136,  27  South.  673,  674,  holding  foreman  of  dirt 
gang  on  flat-train  being  injured  by  collision  at  night,  owing  to  conduc- 
tor's abandoning  train,  makes  company  liable  though  fellow-servants; 
Southern  Ry.  Co.  v.  Cheaves,  84  Miss.  587,  36  South.  697,  holding  com- 
pany liable  for  injuries  to  fireman  through  negligence  of  engineer; 
Tabor  v.  St.  Louis  etc.  Ry.  Co.,  210  Mo.  400,  124  Am.  St.  Bep.  728,  109 

S.  W.  768,  769,  conductor  is  not  fellow-servant  of  master  mechanic  rid- 
.  •      .  .     . 

ing  on  locomotive  for  purpose  of  remedying  defect,  and  railroad  is  liable 

^for  death  of  mechanic  resulting  from  conductor's  negligence;  Edge  v. 
Southwest  Missouri  Electric  Ry.  Co.,  206  Mo.  490,  104  S.  W.  95,  car- 
dispatcher  was  not  fellow-servant  of  motorman  and  latter  could  recover 
for  injuries  received  from  jumping  from  car  to  avoid  injury  from  col- 
lision with  another  car;  Gregory  v.  Chicago  etc.  Ry.  Co.,  42  Mont.  557, 

113  Pac.  1125,  variance  between  complaint,  in  action  for  injuries  to 
servant,  alleging  negligent  failure  to  furnish  proper  appliances  for  work, 
and  proof  of  negligence  of  vice-principal  in  giving  premature  orders  in 
performance  of  work,  is  material,  and  is  failure  to  prove  cause  of  action 
alleged;  Allen  v.  Bell,  32  Mont.  78,  79  Pac.  584,  allowing  recovery  to 
miner  for  injury  through  false  information  given  by  foreman  as  to  blast; 
New  Omaha  etc.  Electric  Light  Co.  v.  Baldwin,  62  Neb.  189,  87  N.  W. 
30,  holding  foreman  having  management,  superintendence,  and  control 
of  branch  of  defendant's  work,  not  fellow-servant  with  workman  under 
him ;  Elmore  v.  Seaboard  Air  Line  Ry.  Co.,  132  N.  C.  878,  44  S.  E.  624, 
holding  railroad  failing  to  have  proper  car  couplers  is  continuing  negli- 
gence, per  se,  and  in  action  contributory  negligence  not  pleadable  in 
defense;  Ainsley  v.  Pittsburgh  etc.  Ry.  Co.,  243  Pa.  441;  90  Atl.  131, 
holding  brakeman  injured  while  acting  under  conductor's  orders  from 
striking  against  post  between  tracks  while  standing  on  lower  step  of 
car  and  looking  beneath  to  locate  defective  brake  may  recover;  Hicks 
V.  Southern  Ry.  Co.,  63  S.  C.  576,  41  S.  E.  758,  holding  conductor  on 
train  is  fellow-servant  of  flagman  on  another  train,  but  not  of  flagman 
on  his  own  train;  Alabama  Great  Southern  R.  R.  Co.  v.  Baldwin,  113 
Tenn.  413,  67  L.  B.  A.  840,  82  S.  W.  488,  allowing  recovery  by  brake- 
man  injured  by  conductor  signaling  engineer;  Mullin  v.  Northern  Pac. 
Ry.  Co.,  38  Wash.  554,  80  Pac.  815,  allowing  recovery,  employee  in 
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pit  injured  by  another  employee  running  engine  over  pit ;  Howe  v.  Nortji- 
em  Pac.  Ry.  Co.,  30  Wash.  579,  70  Pac.  1103,  holding  fireman  injured 
by  collision  of  two  trains  cannot  be  held  fellow-servant  of  both  or  either 
conductors;  Harris  v.  City  etc.  R.  Co.,  69  W.  Va.  73,  Ann.  Cas.  1912D, 
59,  50  L.  R.  A.  (N.  S.)  706,  70  S.  E.  862,  2  N.  C.  C.  A.  173,  servant  em- 
ployed in  power-house  riding  on  free  pass  is  not  fellow-servant  of  motor- 
man,  and  railway  is  liable  for  death  of  such  servant  due  to  negligence 
of  motorman;  Engen  v.  Rambler  Copper  etc.  Co.,  20  Wyo.  128,  121  Pac. 
874,  in  action  for  injuries  to  miner  while  being  lowered  into  mine  on 
cage,  issue  whether  negligence  causing  injury  was  that  of  fellow-servant 
or  employer,  respecting  duty  to  provide  safe  machinery  was  for  jury; 
Au  V.  New  York  etc.  Ry.  Co.,  29  Fed.  78,  Howard  v.  Delaware  etc.  Canal 
Co.,  40  Fed.  197,  6  L.  R.  A.  78,  Ragsdale  v.  Northern  Pac.  R.  Co.,  42 
Fed.  384,  385,  386,  388,  389,  390,  Newport  News  etc.  Co.  v.  Howe,  52 
Fed.  364,  365,  367,  3  C.  C.  A.  121,  Union  Pac.  Ry.  Co.  v.  Callaghan,  56 
Fed.  990,  6  C.  C.  A.  205,  Mase  v.  Northern  Pac.  R.  Co.,  57  Fed.  285, 
287,  Canadian  Pac.  Ry.  Co.  v.  Johnston,  61  Fed.  743,  744,  745,  25  L.  R.  A. 
475,  476,  9  C.  C.  A.  587,  Palmer  v.  Utah  etc.  Ry.  Co.,  2  Idaho,  296,  13 
Pac.  428,  Walker  v.  Gillett,  59  Kan.  219^  220,  52  Pac.  444,  Louisville 
etc.  R.  R.  Co.  V.  Moore,  83  Ky.  684,  Van  Amburg  v.  Vicksburg  etc.  R.  R. 
Co.,  37  La.  Ann.  654,  55  Am.  Rep.  520,  Mason  v.  Richmond  etc.  R.  R., 
Ill  N.  C.  495,  S2  Am.  St.  Rep.  823,  18  L.  R.  A.  848,  16  S.  E.  701,  s.  c, 
114  N.  C.  724,  19  S.  E.  363,  Boatwright  v.  Northeastern  R.  R.  Co.,  25 
S.  C.  134,  Illinois  Central  R.  R.  Co.  v.  Spence,  93  Tenn.  183,  42  Am. 
St.  Rep.  914,  23  S.  W.  214,  Baltimore  etc.  R.  R.  Co.  v.  McKenzie,  81 
Va.  74,  Ayers  v.  Richmond  etc.  R.  R.  Co.,  84  Va.  684,  5  S.  E.  584,  and 
Johnson  v.  Richmond  etc.  R.  R.  Co.,  84  Va.  716,  5  S.  E.  708,  all  follow- 
ing rule ;  Missouri  Pac.  Ry.  Co.  v.  Mackey,  127  U.  S.  208,  82  L.  Ed.  108, 
8  Sup.  Ct.  1162,  upholding  State  statute,  that  railroad  shall  be  liable 
for  injury  to  employee  by  negligence  of  its  agent ;  The  Titan,  23  Blatchf . 
180,  23  Fed.  416,  declaring  pilot  not  a  coservant  of  deck-hand;  Quinn 
V.  New  Jersey  Lighterage  Co.,  23  Blatchf.  210,  215,  23  Fed.  363,  364, 
court  dividing,  whether  negligence  of  captain  was  negligence  of  owner; 
Mason  v.  Edison  Machine  Works,  24  Blatchf.  95,  96,  28  Fed.  229,  230, 
holding  employer  for  wrongful  act  done  by  virtue  of  authority  conferred 
upon  coemployee;  Garrahy  v.*  Kansas  City  etc.  Ry.  Co.,  25  Fed.  259, 
holding  laborer  carrying  rails,  not  coservant  of  engineer;  Central  Trust 
Co.  V.  Wabash  etc.  Ry.  Co.,  34  Fed.  619,  holding  baggageman  not  coser- 
vant of  employees  on  freight  train;  The  Egyptian  Monarch,  36  Fed. 
776,  declaring  second  mate  fellow-servant  of  seaman;  Pike  v.  Chicago 
etc.  Ry.  Co.,  41  Fed.  97,  holding  bridge  watchman  and  engineer  fellow- 
servants;  The  A.  Heaton,  43  Fed.  595,  holding  seaman  injured  by  negli- 
gence of  master,  could  libel  ship ;  Grimsley  v.  Hankins,  46  Fed.  401,  402, 
holding  cook  and  engineer  on  steamboat,  fellow-servants;  Atchison  etc. 
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Ry.  Co.  V.  Wilson,  48  Fed.  61,  1  C.  C.  A.  25,  holding  company  for  road- 
master 's  negligence;  Northern  Pac.  R.  Co.  v.  Cavanaugh,  51  Fed.  518, 
2  C.  C.  A.  358,  holding  company  for  injury  to  brakeman  through  negli- 
gence of  engineer;  Northern  Pac.  R.  Co.  v.  Charless,  51  Fed.  566,  578, 
2  C.  C.  A.  380,  holding  company  cannot  delegate  its  duty,  and  so  relieve 
itself  from  liability;  Cleveland  etc.  Ry.  Co.  v.  Brown,  56  Fed.  807,  6 
C.  C.  A.  1421,  holding  foreman  not  a  fellow-servant;  Harley  v.  Louis- 
ville etc.  R.  R.  Co.,  57  Fed.  146,  declaring  switchman  and  foreman 
fellow-servants;  Clyde  v.  Richmond  etc.  R.  R.  Co.,  59  Fed.  398,  holding 
company  liable  for  concurrent  negligence  of  itself  and  a  fellow-servant; 
The  Transfer  No.  4,  61  Fed.  368,  9  C.  C.  A.  521,  holding  master  of  steam- 
boat not  fellow-servant  of  engineer;  Louisville  etc.  R.  R.  Co.  v.  Ward, 
61  Fed.  929,  10  C.  C.  A.  166,  holding  railroad  for  injury  to  switchman, 
caused  by  trackman ;  Eallien  v.  Hyde,  63  Fed.  176,  holding  owner,  placing 
inexperienced  person  at  wheel,  liable;  Northern  Pac.  R.  Co.  v.  Beaton, 
64  Fed.  566,  567,  568,  569,  12  C.  C.  A.  301,  declaring  conductor  and 
bridge-builder  not  f ellow-servants ;  Texas  etc.  Ry.  Co.  v.  Barrett,  67 
Fed.  218,  14  C.  C.  A.  373,  holding  company  where  yard  foreman  was 
killed  through  negligence  of  inspector;  Gabrielson  v.  Waydell,  67  Fed. 
343,  holding  owner!  responsible  for  master's  maltreatment  of  sickj  St. 
Louis  etc.  Ry.  Co.  v.  Triplett,  54  Ark.  294,  299,  302,  11  L.  R.  A.  776, 
776,  777,  15  S.  W.  832,  833,  835,  holding  company  for  negligence  of 
yard-master;  Bloyd  v.  St.  Louis  etc.  Ry.  Co.,  58  Ark.  71,  72,  74,  75,  41 
Am.  St.  Bep.  88,  90,  22  S.  W.  1090,  1091,  declaring  foreman  a  vice- 
principal;  Denver  etc.  R.  R.  Co.  v.  DriscoU,  12  Colo.  524,  18  Am.  St. 
Bep.  245,  21  Pac.  709,  holding  superintendent  not  a  fellow-servant ;  Paiv 
rish  V.  Pensacola  etc.  R.  R.  Co.,  28  Fla.  282,  9  South.  701,  holding  en- 
gineer and  shovelers  on  gravel  train,  fellow-servants;  Mills  v.  East 
Tennessee  Ry.  Co.,  87  Ga.  105,  13  S.  E.  206,  holding  it  error  to  have 
granted  nonsuit;  Taylor  v.  Georgia  Marble  Co.,  99  Ga.  518,  59  Am.  St. 
Bep.  240,  27  S.  E.  770,  one  in  charge  of  a  particular  department  is  a 
vice-principal;  Consolidated  Coal  Co.  v.  Wombacher,  134  111.  64,  24  N.  E. 
628,  holding  master  liable  where  injury  is  the  direct  result  of  authority 
conferred;  Pullman's  Palace  Car  Co.  v.  Laack,  143  111.  254,  18  L.  B.  A. 
218,  32  N.  E.  288,  who  are  fellow-servants  is  a  question  of  fact;  West 
Chicago  etc.  R.  R.  Co.  v.  Dwyer,  162  111.  493,  44  N.  E.  819,  whether  a 
*' starter"  and  gripman  are  fellow-servants  is  a  question  of  fact;  Terre 
Haute  etc.  R.  R.  Co.  v.  McMurray,  98  Ind.  371,  49  Am.  Bep.  768,  under 
the  emergency,  the  conductor  had  power  to  employ  a  sui^eon;  Evans- 
ville  etc.  Ry.  Co.  v.  McKee,  99  Ind.  522,  50  Am.  Bep.  106,  holding  rail- 
road liable  for  arrest  by  agent  of  an  innocent  person;  Cincinnati  etc. 
R.  R.  Co.  V.  Carper,  112  Ind.  31,  2  Am.  St.  Bep.  148,  13  N.  E.  124,  hold- 
ing railroad  not  liable  for  advice  of  cond  actor  to  passenger,  after  he 
left  the  train;  Louisville,  etc.  Ry.  Co.  v.  Wood,  113  Ind.  571,  16  N.  E. 
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198,  holding  company  liable  for  tort  of  conductor  against  passenger; 
Atchison  etc.  R.  R.  Co.  v.  Seeley,  54  Kan.  30,  37  Pac.  107,  holding  in- 
spector and  trainmen  not  fellow-servants ;  Clairain  v.  Western  Union  Tel. 
Co.,  40  La.  Ann.  183,  3  South.  627,  holding  employer,  failing  to  famish 
safe  appliances,  liable;  Mattise  v.  Consumers'  Ice  Mfg.  Co.,  46  La.  Ann. 
1539, 1540,  49  Am.  St.  Bep.  S59,  860, 16  Sonth.  402,  holding  master  liable 
for  negligence  of  those  in  control  of  servant ;  Stucke  v.  Orleans  Railroad 
Co.,  50  La.  Ann.  199,  201,  202,  23  South.  352,  353,  fellow-servants  have 
common  employment  in  the  same  department;  Faren  v.  Sellers  Co.,  39 
La.  Ann.  1019,  4  Am.  St.  Rep.  26S,  3  South.  368,  and  Donnelly  v.  Granite 
Co.,  90  Me.  115,  37  Atl.  875,  both  holding  master  liable  to  servant  for 
negligence  of  vice-principal;  Smith  v.  Wabash  etc.  Ry.  Co.,  92  Mo.  369, 
1  Am.  St.  Rep.  734,  4  S.  W.  133,  declaring  train-dispatcher  not  a  fellow- 
servant  of  conductor;  Sherrin  v.  St.  Joseph  etc.  Ry.  Co.,  103  Mo.  383, 
23. Am.  St.  Bep.  885,  15  S.  W.  443,  declaring  section  foremen  working 
under  same  roadmaster,  fellow-servants;  Dayharsh  v.  Hannibal  etc.  Ry. 
Co.,  103  Mo.  577,  23  Am.  St  Bep.  902,  15  S.  W.  555,  one  in  chai^  of 
roundhouse  is  not  fellow-servant  of  person  working  under  his  ordjers; 
Parker  v.  Hannibal  etc.  Ry.  Co.,  109  Mo.  384,  393,  410,  18  L.  B.  A.  808, 
811,  815,  19  S.  W.  1125,  1128,  1132,  holding  section  hands  not  fellow- 
servants  of  trainmen;  Dixon  v.  Chicago  etc.  Ry.  Co.,  109  Mo.  421,  18 
L.  B.  A.  799,  19  S.  W.  414,  holding  quarry-worker  not  fellow-servant 
of  employees  on  passenger  train;  Union  etc.  R.  Co.  v.  Erickson,  41  Neb. 
14,  16,  29  L.  B.  A.  142,  59  N.  W.  350,  employment  under  a  common 
master  does  not  alone  constitute  fellow-servants;  Chicago  etc.  R.  R.  Co. 
v.  Sullivan,  27  Neb.  879,  680,  43  N.  W.  416,  417,  one  controlling  a  dis- 
tinct department  is  a  vice-principal;  Baltimore  etc.  R.  Co.  v.  Camp,  65 
Fed.  959,  966,  Little  Rock  etc.  R.  R.  Co.  v.  Barry,  58  Ark.  203,  25  L.  B.  A. 
896,  23  S.  W.  1099,  Darrigan  v.  New  York  etc.  R.  R.  Co.,  52  Conn.  300, 
52  Am.  Bep.  692,  Louisville  etc.  Ry.  Co.  v.  Heck,  151  Ind.  314,  50  N.  E. 
995,  Hunn  v.  Michigan  Central  R.  R.  Co.,  78  Mich.  524,  7  L.  B.  A.  505, 
44  N.  W.  504,  and  McMaster  v.  Illinois  Cent.  R.  R.  Co.,  65  Miss.  268, 
271,  7  Am.  St.  Bep.  654,  657,  4  South.  60,  61,  holding  employees  of  dif- 
ferent trains  of  same  company,  fellow-servants;  Heckman  v.  Mackey, 
35  Fed.  354,  Bergman  v.  Omaha  etc.  Ry.  Co.,  41  Fed.  668,  669,  670,  671, 
Woods  V.  Lindvall,  48  Fed.  72,  1  C.  C.  A.  34,  Northern  Pac.  R.  Co.  v. 
Peterson,  51  Fed.  186,  187,  2  C.  C.  A.  157,  Atchison  etc.  R.  R.  Co.  v. 
McKee,  37  Kan.  601,  15  Pac.  489,  Carlson  v.  Northwestern  Tel.  etc.  Co., 
63  Minn.  438,  65  N.  W.  919,  Glowers  v.  Wabash  etc.  Ry.,  21  Mo.  App. 
219,  Hutson  v.  Missouri  Pac.  Ry.  Co.,  50  Mo.  App.  305,  and  Union  etc. 
R.  Co.  V.  Doyle,  50  Neb.  561,  562,  70  N.  W.  45,  46,  holding  foreman 
was  a  vice-principal;  Chesson  v.  John  L.  Roper  Lumber  Co.,  118  N.  C. 
67,  23  S.  E.  925,  holding  carpenters  not  fellow-servants  of  employees 
iisine:  platform;  Ell  v.  Northern  Pac.  R.  R.  Co.,  1  N.  D.  348,  351,  26 
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Am,  St.  Rep.  627,  631,  12  L.  R.  A.  101,  102,  48  N.  W.  225,  226,  holding 
foreman  to  be  a  fellow-servant ;  Anderson  v.  Bennett,  16  Or.  523,  8  Am. 
St.  Rep.  818,  19  Pac.  770,  holding  foreman  was  not  a  fellow-servant; 
Bowers  v.  Union  Pac.  R.  R.  Co.,  4  Utah,  222,  7  Pac.  252,  holding  rail- 
road for  injury  due  to  defective  coupling;  Reddon  v.  Union  Pac.  Ry. 
Co.,  5  Utah,  353,  15  Pac.  265,  superintendent  of  mine  is  not  fellow- 
servant  of  laborer;  Pool  v.  Southern  Pac.  Co.,  7  Utah,  308,  26  Pac.  655, 
declaring  switchman  not  fellow-servant  of  car-repairer;  Webb  v.  Den- 
ver etc.  Ry.  Co.,  7  Utah,  367,  26  Pac.  981^  holding  car-repairer  assisting 
in  making  a  coupling,  not  fellow-servant  of  engineer;  Cunningham  v. 
Union  Pac.  Ry.  Co.,  4  Utah,  214,  7  Pac.  799,  and  Andreson  v.  Ogden  Ry. 
etc.  Co.,  8  Utah,  133,  30  Pac.  306,  holding  foreman  not  a  fellow-servant 
of  crew ;  Armstrong  v.  Oregon  Short  Line  etc.  Ry.  Co.,  8  Utah,  423,  32 
Pac.  694,  holding  foreman  of  one  switching  crew,  not  fellow-servant  of 
member  of  another  crew;  Stephani  v.  Southern  Pac.  R.  Co.,  19  Utah, 
203,  57  Pac.  35,  37,  holding  company  cannot,  by  a  regulation,  make  con- 
ductor and  brakeman  fellow-servants;  Jones  v.  Old  Dominion  Cotton 
Mills,  82  Va.  155,  156,  3  Am.  St.  Rep.  103,  104,  holding  company  for 
injury  to  boy  placed  by  employee  to  do  work  he  was  not  hired  to  do; 
Richmond  etc.  R.  R.  Co.  v.  Norment,  84  Va.  176,  10  Am.  St.  Rep.  833, 
4  S.  E.  216,  holding  engineer  and  overhauler  of  cars,  not  fellow-servants ; 
Richmond  etc.  R.  R.  Co.  v.  Williams,  86  Va.  168,  19  Am.  St.  Rep.  878, 
9  S.  E.  991,  holding  railroad  for  injury  to  brakeman,  through  negli- 
gence of  conductors;  Sayward  v.  Carlson,  1  Wash.  42,  23  Pac.  834,  hold- 
ing head  carpenter  fellow-servant  of  sawyer;  Northern  Pac.  R.  R.  Co. 
V.  O'Brien,  1  Wash.  606,  21  Pac.  34,.  declaring  conductor  on  wild  train 
not  fellow-servant  of  workman  on  gravel  train;  McDonough  v.  Great 
Northern  Ry.  Co.,  15  Wash.  256,  46  Pac.  337,  holding  foreman  author- 
ized to  be  a  vice-principal;  Bateman  v.  Peninsular,  20  Wash.  138,  54 
Pac.  997,  holding  section  foreman  not  fellow-servant  of  fireman;  Keat- 
ing V.  Pacific  Steam  Whaling  Co.,  21  Wash.  422,  58  Pac.  226,  declaring 
seaman  and  mate  not  fellow-servants ;  Madden  v.  Chesapeake  etc.  Ry.  Co., 
28  W.  Va.  617,  618,  620,  57  Am.  Rep.  696,  697,  699,  holding  engineer 
not  fellow-servant  of  conductor  on  another  train;  Daniel  v.  Chesapeake 
etc.  Ry.  Co.,  36  W.  Va.  411,  414,  417,  419,  82  Am.  St.  Rep.  882,  885,  888. 
889,  16  L.  R.  A.  387,  889,  390,  15  S.  E.  167,  169,  170,  holding  conductor 
not  fellow-servant  of  brakeman  on  other  train;  Core  v.  Ohio  River  R.  R. 
Co.,  38  W.  Va.  468,  469,  18  S.  E.  600,  holding  railroad  for  injuries  to 
other  employees,  where  engineer  places  incompetent  fireman  in  charge  of 
locomotive ;  dissenting  opinion  in  Missouri  etc.  Ry.  Co.  v.  Elliott,  102  Fed. 
Ill,  42  C.  C.  A.  188,  majority  holding  railroad  train-dispatcher  directing 
movements  of  trains  not  fellow-servant  of  employees  operating  such 
trains,  but  performs  duty  of  master;  dissenting  opinion  in  Hobson  v.  New 
Mexico  etc,  R.  R.  Co.,  2  Ariz.  200, 11  Pac.  560,  majority  holding  teamster 
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hauling  railroad  ties  and  riding  on  train  to  dinner,  and  thereby  injnred, 
not  fellow-servant  with  engineer  in  defeating  recovery,  engineer  beini? 
negligent — competent  fireman  in  charge  of  the  train ;  Haney  v.  Pittsburgh 
etc.  Ry.,  38  W.  Va.  579,  18  S.  E.  752,  neither  conductor  nor  operator  are 
fellow-servants  of  section-hand;  Young  v.  West  Vii^nia  etc.  Ry.  Co.,  42 
W.  Va.  124,  24  S.  E.  619,  holding  brakemen  to  be  fellow-servants ;  Lawson 
v.  Chicago  etc.  R.  Co.,  64  Wis.  456,  54  Am.  Rep.  638^  24  N.  W.  621,  sus- 
taining authority  of  conductor,  to  permit  person  to  ride  in  car  with 
horses;  dissenting  opinions  in  Baltimorq  etc.  R.  R.  Co.  v.  Bau«:h,  149  U.  S. 
410,  411,  37  L.  Ed.  788,  789,  13  Sup.  Ct.  930,  majority  holding  question 
whether  engineer  and  fireman  are  fellow-servants  is  one  of  general  law ; 
dissenting  opinion  in  New  England  R.  R.  Co.  v.  Conroy,  175  U.  S.  347, 
44  L.  Ed.  191,  20  Sup.  Ct.  85,  majority  overruling  cited  cases;  dissent- 
ing opinion  in  Fagundes  v.  Cent.  Pac.  R.  R.,  79  Cal.  102,  3  L.  R,  A. 
826,  21  Pac.  438,  majority  holding  laborer  fellow-servant  with  track- 
walker and  conductor;  dissenting  opinion  in  Blomquist  v.  Chicago  etc 
Ry.  Co.,  60  Minn.  434,  435,  437,  62  N.  W.  822,  823,  824,  majority  holding 
foreman  to  be  a  vice-principal ;  The  Noddlebum,  12  Sawy.  134,  28  Fed. 
858,  City  of  New  York,  25  Fed.  150,  Craig  v.  Continental  Ins.  Co.,  26 
Fed.  800,  Northern  Pac.  R.  Co.  v.  Poirier,  67  Fed.  884,  15  C.  C.  A.  52, 
South  Florida  R.  R.  Co.  v.  Weese,  32  Fla.  230, 13  South.  442,  and  Towns 
V.  Vicksburg  etc.  R.  R.  Co.,  37  La.  Ann.  632,  55  Am.  Bep.  510,  all 
ai^endo. 

Distinguished  in  Baltimore  etc.  R.  R.  Co.  v.  Baugh,  149  U.  S.  377,  379, 
380,  383,  384,  87  L.  Ed.  777,  778,  779,  780, 13  Sup.  Ct.  917,  918,  920  (sec 
dissenting  opinion  in  149  U.  S.  408,  37  L.  Ed.  788,  13  Sup.  Ct.  929), 
whether  engineer  and  fireman  are  fellow-servants  is  a  question  of  gen- 
eral law;  Northern  Pac.  R.  R.  Ca.  v.  Hambly,  154  U.  S.  358,  360,  38 
L.  Ed.  1013,  1014,  14  Sup.  Ct.  985,  986,  holding  day  laborer  coservant 
of  conductor  and  engineer;  Northern  Pac.  R.  R.  Co.  v.  Charless,  162 
U.  S.  363,  40  L.  Ed.  1001,  16  Sup.  Ct.  849,  holding  negligence  of  fore- 
man was  that  of  coemployee;  Anderson  v.  Winston,  31  Fed.  528,  hold- 
ing foreman  a  coservant;  Easton  v.  Houston  etc.  Ry.  Co.,  32  Fed.  895, 
896,  holding  section-hand,  running  a  car,  and  engineer  coservants;  Wol- 
cott  V.  Studebaker,  34  Fed.  11,  12,  holding  elevator  engineer  and  fellow- 
employee,  fellow-servants;  Van  Avery  v.  Union  Pac.  Ry.  Co.,  35  Fed. 
41,  declaring  locomotive  engineers  fellow-servants;  The  Queen,  40  Fed. 
696,  holding  seamen  and  officers  to  be  fellow-servants;  The  Sachem,  42 
Fed.  67,  holding  owner  not  responsible  for  injury  by  fellow-seamen; 
McKaig  V.  Northern  Pac.  R.  Co.,  42  Fed.  291,  holding  telegraph  operator 
coservant  of  fireman;  Baltimore  etc.  R.  Co.  v.  Andrews,  50  Fed.  730, 
731,  733,. 1  C.  C.  A.  636,  17  L.  R.  A.  191,  192,  holding  brakeman  coser- 
vant of  engineer  and  conductor  on  another  train;  New  York  etc.  R.  Co. 
XII— 48 
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V.  Hyde,  56  Fed.  194,  5  C.  C.  A.  461,  declaring  car  clerk  and  engineer 
fellow-servants;  Thorn  v.  Pittard,  62  Fed.  238,  10  C.  C.  A.  352,  holding 
section-men  and  laborers  on  repair  train,  fellow-servants;  St.  Louis  etc 
Ry.  Co.  V.  Morgart,  45  Ark.  326,  where  conductor  was  guilty  of  con- 
tributory negligence;  Congrave  v.  Southern  Pao.  R.  R.,  88  Cal.  366,  26 
Pac.  176,  holding  brakeman  and  conductor  fellow-servants;  Qoodell  v. 
Montana  Cent.  Ry.  Co.,  18  Mont.  298,  300,  45  Pac.  212,  213,  and  Hast- 
ings V.  Montana  Union  Ry.  Co.,  18  Mont.  498,  46  Pac.  265,  declaring 
laborer  and  section  foreman,  fellow-servants;  Atchison  etc.  R.  R.  Co. 
V.  Martin,  7  N.  M.  168,  171,  175,  179,  180,  34  Pac.  539,  541,  542,  hold- 
ing section-hand  and  engineer  of  working  train,  fellow-servants;  Bro- 
deur  V.  Valley  Falls  Co.,  16  R.  I.  449,  17  Atl.  54,  holding  persons  under 
same  master  fellow-servants,  though  engaged  in  different  departments 
of  labor ;  Baltimore  etc.  R.  R.  Co.  v.  Baugh,  149  U.  S.  375,  376,  37  L.  Ed. 
777,  13  Sup.  Ct.  917,  arguendo;  Hobson  v.  New  Mexico  etc.  R.  R.  Co., 
2  Ariz.  185,  11  Pac.  551,  holding  teamster  hauling  railroad  ties  and  rid- 
ing on  train  to  dinner,  and  thereby  injured,  not  fellow-servant  with 
engineer  in  defeating  recovery,  engineer  being^  negligent ;  Denver  etc. 
R.  Co.  V.  Vitello,  21  Colo.  App.  74,  121  Pac.  119,  employee  of  track  de- 
partment, engaged  in  removing  rock  slide  from  tracks,  and  killed  by 
runaway  cars  negligently  permitted  to  escape  by  brakeman,  was  not 
fellow-servant  of  brakeman,  and  railroad  is  liable. 

Disapproved  in  Northern  Pac.  Ry.  Co.  v.  Dixon,  194  U.  S.  344,  48 
L.  Ed.  1009,  24  Sup.  Ct.  683,  local  telegraph  operator  and  fireman  fellow- 
servants;  Baltimore  etc.  R.  Co.  v.  Brown,  146  Fed.  28,  76  C.  C.  A.  482, 
holding  gang  boss  a  fellow-servant  of  crew;  Smith  v.  Lehigh  Valley  R. 
Co.,  141  Fed.  194,  holding  mate  and  floatman  fellow-servants;  Crosby 
V.  Lehigh  Val.  R.  Co.,  137  Fed.  767,  70  C.  C.  A.  199,  fireman  on  passen- 
ger engine  fellow-servant  of  conductor  on  train  approaching  from  oppo- 
site direction;  The  Westport,  136  Fed.  395,  69  C.  C.  A.  235,  captain 
and  seaman  fellow-servants;  Southern  Pac.  Co.  v.  McGill,  5  Ariz.  43, 
44  Pac.  304,  foreman,  section-hand  and  conductor  are  fellow-servants; 
Larsen  v.  Le  Doux,  11  Idaho,  57,  81  Pac.  601,  holding- contractors  not 
liable  for  carelessness  of  employee  constructing  scaffold;  Atchison  etc. 
Bridge  Co.  v.  Miller,  71  Kan.  31,  80  Pac.  25,  pile-driver  a  fellow-servant 
of  n^chinist  repairing  hoisting  engine;  Grim  v.  Olympia  Light  etc.  Co., 
42  Wash.  123,  130,  84  Pac.  636,  638,  holding  motormen  operating  dis- 
tinct cars  under  arrangement  between  themselves  are  fellow-servants; 
Northern  Pac.  R.  R.  Co.  v.  Peterson,  162  U.  S.  354,  355,  40  L.  Ed.  997, 
16  Sup.  Ct.  846,  holding  railroad  not  liable  to  coemployee  for  negligence 
of  section  foreman;  New  England  R.  R.  Co.  v.  Conroy,  175  U.  S.  328, 
333,  337,  340,  341,  342,  343,  346,  347,  44  L.  Ed.  184,  186,  188,  189,  190, 
191,  20  Sup.  Ct.  85,  overruling  cited  case,  and  holding  contra;  Howard 
V.  Denver  etc.  Ry.  Co.,  26  Fed.  840,  841,  843,  844,  holding  engineer  and 
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fireman  on  another  train^  coservants;  Kerlin  v.  Chicago  etc.  R.  Co.,  50 
Fed.  186,  187,  188,  holding  baggage-master  cpservant  with  conductor  of 
another  train ;  Northern  Pac.  R.  Co.  v.  Smith,  59  Fed.  996,  997,  8  C.  C.  A. 
663,  holding  laborer  and  conductor  fellow-servants;  Northern  Pac.  R. 
Co.  V.  Hogan,  63  Fed.  105,  11  C.  C.  A.  51,  brakeman  and  conductor  are 
fellow-servants;  St.  Louis  etc.  Ry.  Co.  v.  Needham,  63  Fed.  112,  11 
C.  C.  A.  56,  25  L.  R.  A.  837,  and  Northern  Pac.  R.  Co.  v.  Mase,  63  Fed. 
115,  U  C^  C.  A.  63,  holding  company  not  liable  for  injury  to  employee, 
by  conductor  on  another  train;  Balch  v.  Haas)  73  Fed.  979,  20  C.  C.  A. 
151,  Coulsonv.  Leonard,  77  Fed.  539,  540,  and  Grady  v.  Southern  Ry. 
Co.,  92  Fed.  494,  34  C.  C.  A.  494,  all  holding  foreman  not  a  vice- 
principal;  Olson  V.  Oregon  Coal  etc.  Co.,  96  Fed.  HI,  holding  master  -. 
and  seaman  fellow-servants;  Georgia  Pac.  Ry.  Co.  v.  Davis,  92  Ala.  313, 
25  Am.  St.  Bep.  55,  9  South.  255,  holding  conductor  not  chai^eable 
with  defects  in  roadway;  Colorado  Coal  etc.  Co.  v.  Lamb,  6  Colo.  App. 
262,  40  Pac.  254,  holding  mine  boss  a  fellow-servant  of  miners;  Elliot 
V.  Chicago  etc.  Ry.  Co.,  5  Dak.  Ter.  538,  539,  541,  3  L.  B.  A.  865,  866, 
41  N.  W.  760,  761,  holding  foreman  and  conductor  fellow-servants;  In- 
diana Car  Co.  v.  Parker,  100  Ind.  183,  persons  in  a  common  employ- 
ment are  fellow-servants,  though  of  different  rank;  St.  Louis  etc.  Ry. 
Co.  V.  Weaver,  35  Kan.  428,  67  Am.  Bep.  180,  11  Pac.  416,  discussing  ^ 
liability  of  master;  Kalleck  v.  Deering,  161  Mass.  472,  42  Am.  St.  Bep. 
434,  37  N.  E.  452,  holding  mate  and  seaman  not  f e^ow-servants ;  0  'Brien 
V.  American  Dredging  Co.,  53  N.  J.  L.  296,  297,  21  Atl.  326,  holding 
master  not  liable  for  injury,  due  to  negligence  of  foreman;  Loughlin 
V.  State,  105  N.  Y.  164,  11  N.  E.  373,  holding  captain  of  State  boat,  and 
one  digging  clay  to  load  same,  are  fellow-servants;  Gabrielson  v.  Way- 
dell,  135  N.  Y.  11,  13,  31  Am.  St.  Bep.  799,  802,  17  L.  B.  A.  232,  233, 
31  N.  E.  971j^972,  declaring  master  and  seaman  to  be  fellow-servants; 
Hanna  v.  Granger,  18  R.  I.  509,  28  Atl.  659,  declaring  flagman  and  en- 
gineer fellow-servants;  Galveston  etc.  Ry.  Co.  v.  Smith,  76  Tex.  615,  18 
Am.  St.  Bep.  81,  13  S.  W.  563,  declaring  road-master  a  fellow-servant; 
Norfolk  etc.  R.  Co.  v.  Houchins,  95  Va.  405,  409,  64  Am.  St.  Bep.  797, 
800,  28  S.  E.  580,  582,  and  Jackson  v.  Norfolk  etc.  R.  Co.,  43  W.  Va. 
385,  387,  389,  391,  392,  394,  27  S.  E.  280,  281,  282,  283,  284,  43  W.  Va. 
400,  401,  31  S.  E.  59,  declaring  conductor  and  brakeman  fellow-servants ; 
Jackson  v.  Norfolk  etc.  R.  Co.,  43  W.  Va.  380,  46  L.  B.  A.  387,  31  S.  E. 
259,  holding  superintendent  to  be  a  fellow-servant. 

Train-dispatcher   as    fellow-servant    of   other   railroad    operators. 
Note,  18  Am.  St.  Bep.  456. 

Fellow-servants  on  railroads.    Note,  49  Am.  Bep.  406. 

Railroad  fellow-servants.    Note,  53  Am.  Bep.  621. 
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Railway  condnctor  as  fellow-servant  of  member  of  train  crew. 
Note,  3  Ann.  Gas.  919. 

Railroad  employees  on  different  trains  as  fellow-servants.  Note,  4 
Ann.  Gas.  1032. 

Conflict  of  laws  as  to  fellow-servant  doctrine.  Note,  7  Ann.  Gas. 
257. 

Train-dispatcher  and  telegraph  operator  as  fellow-servants  of  train- 
men.   Note,  25  L.  R.  A.  387,  389,  392. 

When  conductor  deemed  coservant  of  other  employees.    Note,  46 
*  L.  R.  A.  338,  339,  340,  348,  351,  362. 

Applicability  of  fellow-servant  rule  as  between  trainmen  and  other 
railway  employees.    Note,  52  L.  R.  A.  (N.  S.)  1085,  1086,  1103. 

Judgment  will  not  be  reversed  for  error  at  trial,  which  could  not  have 
affected  the  verdict. 

Approved  in  Tevis  v.  Ryan,  13  Ariz.  130,  108  Pac.  465,  where  evidence 
and  verdict  afford  Supreme  Court  basis  for  computation  of  correct  sum 
to  be  awarded  plaintiff,  but  excessive  amount  has  been  allowed.  Supreme 
Court  may  reader  judgment  for  plaintiff  on  condition  that  remittitur  be 
made ;  dissenting  opinion  in  Fleming  v.  Southera  Ry.  Co.,  132  N.  C.  719,  ^ 
44  S.  E.  553,  majority  holding  in  action  conductor's  neglicrence  causing 
injury  of  employee,  instruction  clearly  referring  to  "Exhibit  B"  and 
not  to  release  ''Exhibit  A,"  no  error;  Johnson  v.  Northern  Pac.  R.  R.,  1 
N.  D.  364,  48  N.  W.  230,  following  rulej  Bernard  v.  Richmond  etc.  R.  R. 
Co.,  85  Va.  794,  17  Am.  St.  Rep.  104,  8  S.  E.  785,  and  Baltimore  etc. 
R.  R.  Co.  V.  McKenzie,  81  Va.  86,  refusing  new  trial,  where  verdict 
would  not  have  been  different  had  instruction  been  refused;  Lackett  v. 
Rumbaugh,  45  Fed.  32,  arguendo. 

Distinguished  in  Scott  v.  Chicago  etc.  Ry.  Co.,  113  Iowa,  385,  85  N.  W. 
632,  holding  instruction  in  personal  injury  case  that  principal  is  answer- 
able for  vice-principal's  negligence,  not  distinguishing  acts  performed  is 
faulty. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  439. 

112  XT.  S.  396-404,  28  L.  Ed.  748,  6  Sup.  Ct.  180,  BATCHELOB  ▼.  BBEBE- 
TON. 

Where  wife  Joined  with  hnsband  in  deed  of  his  land  to  B.,  in  trust, 
for  her  use  for  life,  and  on  her  written  request  and  written  consent  of  B., 
to  convey  to  whom  she  might  direct,  in  writing,  a  deed  by  husband,  to 
which  wife  was  not  a  party,  but  which  she  signed,  sealed,  and  acknowledged, 
did  not  convey  the  legal  title. 
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Approved  in  Cordano  v.  Wright,  159  Cal.  617,  618,  Ann.  Cas.  1912C, 
1044,  115  Pac.  230,  where  hnsband  and  wife  each  owned  undivided  half 
interest  in  land,  wife's  interest  conld  not  he  transferred  by  her  by  mere 
signature  to  deed  purporting  to  convey  property  of  husband  alone; 
Jason  v.  Johnson,  74  N.  J.  L.  531, 122  Am.  St.  Bep.  402,  67  Atl.  42,  sign- 
ing of  deed  of  conveyance  by  person  not  mentioned  in  body  of  instru- 
ment as  grantor  has  no  effect  to  convey  such  party's  estate  in  lands; 
Tilghman  Lumber  Co.  v*  Matheson,  88  S.  C.  437,  70  S.  E.  1035,  person 
whose  name  does  not  appear  in  body  of  deed  as  grantor,  does  not  make 
himself  grantor  so  as  to  subject  himself  to  iCction  for  breach  of  warranty 
by  signing  deed  with  another  whose  name  appears  in  body  as  grantor; 
Dietrich  v.  Hutchinson,  73  Vt.  138,  87  Am.  St.  Bep.  700,  50  Atl.  811, 
holding  husband's  freehold  interest  in  wife's  property  by  virtue  marital 
relation,  her  conveyance  must  designate  him  as  grantor,  their  jointly 
signing  not  enough;  Smith  v.  Mclntire,  83  Fed.  462,  holding  power  in 
will  was  sufficiently  executed. 

Deed,  whether  binding  on  one  not  named  as  grantor  therein.    Note, 
23  Am.  St.  Eep.  8S. 

Effect  of  omission  of  grantor's  name  from  body  of  deed.    Note,  12 
Ann.  Gas.  20S. 

Effect  of  signature  of  deed  or  mortgage  by  one  not  named  in  it. 
Note,  IS  L.  B.  A.  (N.  S.)  299. 

Effect  of  one  spouse  joining  in  other's  deed  or  mortgage,  to  convey 
former's  separate  property.    Note,  28  L.  B.  A.  (N.  S.)  289. 

112  rr.  S.  405-413,  28  L.  Ed.  733,  5  Sup.  Ct.  213,  REYNOLDS  ▼.  OBAW- 
FOBDSVILIiE  FIRST  NAT.  BANE. 

Motion  to.  dismiss,  under  equity  rule  66,  for  want  of  replication,  after 
cause  has  been  set  down  for  hearing  on  bill,  and  answer,  comes  too  late. 

Approved  in  Cavender  v.  Cavender,  114  U.  S.  471,  29  L.  Ed.  214,  5 
Sup.  Ct.  959,  answer  setting  forth  material  facts,  omitted  from  bill,  is 
waiver  of  objection  to  bill  on  that  ground ;  In  re  Sanf ord  Fork  etc.  Co., 
160  U.  S.  257,  40  L.  Ed.  417,  16  Sup.  Ct.  293,  where  Circuit  Court  sus- 
tains exceptions  to  answer,  which  decree  is  reversed,  plaintiff  is  entitled 
to  file  a  replication ;  Crouch  v.  Kerr,  38  Fed.  551,  demurrer  to  an  answer 
in  equity  is  not  sanctioned  by  Federal  practice;  United  States  v.  Fergu-! 
son,  54  Fed.  29,  arguendo. 

Altbongli  State  law  cannot  give  jurisdiction  to  any  Federal  court,  yet 
it  may  give  a  substantial  right  of  snch  a  character,  that,  when  there  is  no 
impediment  arising  from  residence  of  parUes,  right  may  be  enforced  in 
proper  Federal  tribunal,  whether  of  equity,  admiralty,  or  common  law. 

Approved  in  Wells-Fargo  Co.  v.  Miner,  11  Sawy.  286,  25  Fed.  536, 
Darragh  v.  Wetter  Mfg.   Co.,  78  Fed.  14,  23  C   C.   A.  609,  Buford 
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V.  HoUey,  28  Fed.  684,  Land  etc.  Imp.  Co.  v.  Bardon,  45  Fed.  707,  and 
Grether  v.  Wright,  76  Fed.  746,  23  C.  C.  A.  498,  all  following  rule;  Chap- 
man V.  Brewer,  114  U.  S.  171,  29  L.  Ed.  88,  5  Sup.  Ct.  805,  holding  as- 
signee in  possession  could  maintain  suit  in  equity  in  Circuit  Court,  to 
remove  cloud  on  title;  Wyman  v.  Mathews,  53  Fed.  680,  enforcing  rights 
given  by  State  statute,  in  case  of  foreign  creditors;  Oakley  v.  Taylor, 
64  Fed.  247,  holding  Federal  courts  have  no  jurisdiction  of  direct  action 
to  cancel  will;  Missouri  etc.  Trust  Co.  v.  Krumseig,  77  Fed.  43,.  23 
C.  C.  A.  1,  holding  State  statute  abrogating  rule  that  party  seeking  re- 
lief from  usurious  contract  must  tender  loan  and  legal  interest,  is  bind- 
ing on  Federal  courts;  Van  Sickle  v.  Belknap,  129  Ind.  558,  28  N.  E. 
305,  where  statute  creating  a  right  designates  no  remedy,  the  presump- 
tion is  that  an  existing  remedy  is  intended ;  Mathews  State  Co.  v.  Math- 
ews, 148  Fed.  493,  remanding  creditor's  suit  to  apply  property  not 
reachable  by  execution  in  action  at  law;  Ames  Realty  Co.  v.  Big  Indian 
Min.  Co.,  146  Fed.  173, 175,  entertaining  jurisdiction  to  settle  rights  and 
priorities  of  all  persons  diverting  water;  United  States  Min.  Co.  v.  Law- 
son,  134  Fed.  771,  67  C.  C.  A.  587,  entertaining  suit  to  quiet  title  with- 
out prior  adjudication  of  title  at  law  or  reference  to  possession ;  Hanley 
V.  Beatty,  117  Fed.  67,  54  C.  C.  A.  445,  holding  under  section  4538,  Rev. 
Stats,  of  Idaho,  Federal  court  may  determine  entire  controversy,  parties 
claiming  realty  adversely,  and  all  defenses  omitted  afterward  debarred ; 
dissenting  opinion  in  Wahl  v.  Franz,  100  Fed.  701,  40  C.  C.  A.  638, 
.^majority  holding  probate  of  will  in  Arkansas  not  "suit  civil  nature  at 
law  or  equity''  within  Judiciary  Act  1888,  cognizable  by  or  removable 
to  Federal  courts. 

Distinguished  in  Whitehead  v.  Entwhistle,  27  Fed.  780,  where  legal 
remedy  is  adequate,  equitable  remedy,  created  by  State  statute,  cannot  be 
resorted  to;  Gombert  v.  Lyon,  80  Fed.  305,  and  Davidson  v.  Calkins,  92 
Fed.  234,  235,  both  holding  Federal  court  is  without  jurisdiction  in 
equity,  to  quiet  title,  where  defendant  is  in  possession. 

Adoption  by  Federal  courts  of  remedies  created  by  State  statutes. 
Note,  18  L.  B.  A.  266. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  448. 

Under  statute  of  Indiana,  a  bOl  averring  that  defendant  Is  under  his 
deed  claiming  and  asserting  title  paramount  to  complainant,  states  good, 
cause  of  action  to  quiet  title,  and  Federal  Circuit  Court  in  that  State  may 
take  jurisdiction  of  suCh  bill,  and  administer  relief. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Western  Union  Tel.  Co.,  234 
U.  S.  375,  58  L.  Ed.  1360,  34  Sup.  Ct.  810,  as  construed  by  highest  court 
of  Mississippi,  code  entitles  rigrhtful  owner  of  real  property  in  that  State 
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to  maintain  salt  to  dispel  cloud  cast  upon  title  by  invalid  deed,  even 
though  under  equity  principles  it  is  void  on  its  face;  Baum  v.  Long^well, 
200  Fed.  451,  where  State  statute  authorizes  suit  to  quiet  title  by  com- 
plainant in  or  out  of  possession  against  adverse  claimant,  such  suit  may 
be  maintained  in  Federal  court,  when  it  is  alleged  in  bill  that  complain- 
ant is  in  possession,  or  that  neither  party  is  in  possession;  New  Jersey 
Land  etc.  Co.  v.  Gardener  Lacy  Lumber  Co.,  190  Fed.  865,  Federal  court 
of  equity  is  without  jurisdiction  of  suit  to  quiet  title  by  complainant  out 
of  possession  against  defendant  claiming  title  by  adverse  possession  and 
alleging  facts,  which  if  proved,  support  such  title  under  State  laws,  even 
though  State  statute  authorizes  suit,  as  defendant  is  entitled  to  jury 
trial  in  Federal  courts ;  New  Jersey  etc.  Land  &  Lumber  Co.  v.  Gardner- 
Lacy  Lumber  Co.,  178  Fed.  779,  102  C.  C.  A.  220,  holding  Federal  court 
of  equity  is  not  without  jurisdiction  of  suit  authorized  by  State  statute, 
and  in  which  equity  alone  can  afford  entire  relief  sought  because  of  fact 
that  legal  questions  are  involved;  United  States  v.  Leslie,  167  Fed.  674, 
where  Stat^  statute  gives  owner  of  land  right  of  action  to  quiet  title  or 
remove  cloud  although  out  of  possession,  such  remedy  may  be  enforced 
in  Federal  court;  Jahn  v.  Champagne  Lumber  Co.,  157  Fed.  413,  statute 
of  Wisconsin  authorizing  filing  of  creditors*  bill  upon  every  judgment 
for  payment  of  money  after  execution  has  been  returned  nulla  bona 
whether  original  cause  of  action  was  in  contract  or  tort,  gives  remedy 
which  will  be  administered  by  Federal  court ;  North  Carolina  Mining  Co. 
V.  Westfeldt,  151  Fed.  294,  299,  301,  in  suit  to  quiet  title  as  authorized 
by  North  Carolina  statute,  complainant  was  entitled  to  maintain  suit 
on  proof  of  equitable  title  as  shown  by  deed  first  introduced,  but  was 
entitled  to  cure  defect  and  establish  legal  title  pendente  lite;  Atlantic 
Trust  Co.  V.  Chapman,  145  Fed.  821,  76  C.  C.  A.  396,  holding  complain- 
ant entitled  to  denials  in  petition  and  matters  of  defense  properly 
pleaded  in  answer;  Robinson  v.  American  Car  etc.  Co.,  132  Fed.  166, 
holding  cause  submitted  on  pleadings,  facts  alleged  in  bill  and  not  nega- 
tived by  answer,  only  considered  true;  Sweeney  v.  Hanley,  126  Fed.  100, 
61  C.  C.  A.  153,  holding  majority  owner  in  mining  property  (Idaho)  may 
mine  same,  accounting  to  minority  owners  in  absence  of  wrongdoing  or 
fraud;  Rincon  Water  etc.  Co.  v.  Anaheim  etc.  Water  Co.,  115  Fed.  549, 
holding  until  all  necessary  work  is  done,  simply  posting  notice  of  appro- 
priating water  of  stream  gives  no  right  maintaining  legal  or  equitable 
suit  for  diversion;  Green  v.  Turner,  98  Fed.  758,  holding  to  quiet  title, 
Federal  jurisdiction  not  defeated  because  residents  of  another  State  can- 
not be  served  though  adequate  legal  remedy^  maintainable  against  ten- 
ants in  possession;  Junction  Placer  Mining  Co.  v.  Reed,  28  Idaho,  225, 
153  Pac.  566,  holding  foreign  corporation  may  sue  in  State  court  to  pro- 
tect title  and  right  of  possession  to  real  estate  against  trespasser 
attempting  to  appropriate  same  to  his  own  use ;  Bismark  Mountain  Gold 
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Mining  Co.  v.  North  Sunbeam  Gold  Co.,  14  Idaho,  533,  96  Pac.  20,  hold- 
ing foreign  corporation  acquiring  mining  claims  prior  to  amendment 
rendering  conveyance  of  real  estate  to  noncomplying  corporation  void, 
<»uld  maintain  action  to  protect  its  title  against  person  claiming  through 
adverse  locator;  Seymour  Water  Co.  v.  Seymour,  163  Ind.  128,  70  N.  E. 
517,  holding  complaint  alleging  franchise  for  waterworks  unreasonable 
and  seeking  revocation  of  contract  executed  thereunder  insufficient  to 
support  action  to  quiet  title ;  Bird  v.  Winyer,  24  Wash.  277,  64  Pac.  180, 
holding  Indian  obtaining  allotment  of  one-fourth  section,  his  wife's  chil- 
dren inherited  no  interest,  mother  dying  before  stepfather;  United 
States  v.  Wilson,  118  U.  S.  89,  30  L.  Ed.  112,  6  Sup.  Ct.  993,  Greeley  v. 
Lowe,  155  U.  S.  75,  39  L.  Ed.  75,  15  Sup.  Ct.  28,  and  Force  v.  Stubbs, 
41  Neb.  275,  59  N.  W.  799,  all  following  rule;  More  v.  Steinbach,  127 
U.  S.  84,  32  L.  Ed.  56,  8  Sup.  Ct.  1073,  under  California  code,  party  out 
of  possession  may  maintain  action  to  determine  an  adverse  claim  to 
land;  Wchrman  v.  Conklin,  155  U.  S.  324,  325,  39  L.  Ed.  178,  15  Sup.  Ct. 
133,  holding  statutory  right  could  be  enforced  in  Circuit  Court,  remedy 
at  law  being  inadequate;  Cowley  v.  Northern  Pac.  R.  R.  Co.,  159  U.  S. 
583,  40  L.  Ed.  267,  16  Sup.  Ct.  131,  holding  Federal  courts  may  enforce 
on  equity  or  admiralty  side,  new  rights  given  by  State  statute;  Flash  v. 
Wilkerson,  22  Fed.  691,  enforcing  enlarged  statutory  remedy,  after  re- 
moval to  preserve  liens  of  creditors;  Clark  v.  Hammett,  27  Fed.  340, 
holding  decree  in  Circuit  Court  to  quiet  title,  will  not  bar  action  in  eject- 
ment; Buford  V.  HoUey,  28  Fed.  686,  holding  Alabama  statute,  giving 
creditor  right  to  go  into  equity,  before  obtaining  a  judgment,  to  seek 
property  fraudulently  transferred,  is  operative  in  Federal  courts;  Doe 
v.  Waterloo  Min.  Co.,  43  Fed.  222,  suit,  under  statute,  by  one  filing  ad- 
verse claim  to  an  application  for  patent  to  determine  right  of  posses- 
sion, is  cognizable  in  equity;  Northern  Pac.  R.  Co.  v.  Cannon,  46  Fed. 
232,  holding  bill  by  one  out  of  possession  is  demurrable,  as  failing  to 
show  reason  for  equitable  relief;  Bigelow  v.  Chatterton,  51  Fed.  616, 
2  C.  C.  A.  402,  recovery  of  unoccupied  lands  in  Federal  courts  should  be 
by  bill  in  equity;  Prentice  v.  Duluth  Storage  etc.  Co.,  58  Fed.  442,  7 
C.  C.  A.  293,  enforcing  right  given  by  State  statutes  to  a  claimant  of 
vacant  lands;  Provident  Life  &  Trust  Co.  v.  Mills,  91  Fed.  440,  holding 
Federal  court  could  enjoin  execution  sale  in  State  court;  Stanton  v.  Cat- 
ron, 8  N.  M.  373,  374,  45  Pac.  889,  holding  judgment  creditor  with  lien 
by  levy  of  an  execution;  Smith  v.  Wingard,  3  Wash.  Ter.  298,  13  Pac. 
719,  holding  action  to  quiet  title  could  be  maintained  against  one  out 
of  possession;  Jackson  v.  Tatebo,  3  Wash.  462,  28  Pac.  918,  action  to 
quiet  title  may  be  maintained  by  one  with  equitable  title;  Bullion  etc. 
Mining  Co.  v.  Eureka  Hill  Mining  Co.,  5  Utah,  43,  11  Pac.  519,  arguendo. 
Distinguished  in  Ely  v.  New  Mexico  etc.  R.  R.  Co.,  2  Ariz.  427, 19  Pac. 
9y  holding  plaintiff  out  of  possession  to  maintain  bill  to  quiet  title,  must 
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allege  inadequate  legal  remedy  and  grounds  for  equitable  relief;  Frost 
V.  Spitley,  121  U.  S.  557,  80  L.  Ed.  1012,  7  Sup.  Ct.  1132,  holding  bill  in 
equity  to  quiet  title  could  not  be  maintained  under  statute  of  Nebraska, 
by  one  with  equitable  title;  Wliitehead  v.  Shattuck,  138  U.  S.  156,  34 
L.  Ed.  876,  11  Sup.  Ct.  278,  and  Whitehead  v.  Entwhistle,  27  Fed.  781, 
where  legal  remedy  is  adequate,  equitable  remedy,  created  by  State  stat- 
ute, cannot  be  resorted  to;  Sanders  v.  Devereuz,  60  Fed.  315,  8  C.  C.  A. 
629,  holding  Circuit  Court  could  not  entertain  a  bill  to  partition,  where 
complainant  has  been  disseised,  though  maintainable  in  State  courts. 

Wlien  bankrupt,  against  whom  no  debts  were  proved,  was  discharged, 
and  his  assignee  had  fully  settled  the  estate,  bankrupt's  quitclaim  deed 
vested  an  equitable  title  in  grantee,  sufficient  to  justify  bill  to  quiet  title. 

Approved  in  Lancey  v.  Foss,  88  Me.  218,  33  Atl.  1072,  notwithstanding 
adjudication,  bankrupt  has  a  title  good  against  everyone  but  creditors 
and  assignee;  Burton  v.  Perry,  146  111.  112,  113,  34  N.  E.  71,  and  King 
V.  Remington,  36  Minn.  30,  29  N.  W.  361,  holding  bankrupt's  interest  in 
his  estate  is  not  extinguished  by  assignment. 

Effect  of  ultra  vires  purchase  of  land  by  corporation.    Note,  17 
Ann.  Gas.  530,  531. 

That  natloxial  bank,  in  order  to  secure  debt,  for  which  it  held  mortgage 
security,  purchased,  at  the  foreclosure  sale,  other  real  estate  not  mortgaged 
to  it,  cannot  affect  title  to  the  mortgaged  land  which  it  was  authorized  to 
j^urchase. 

Approved  in  Gorrell  v.  Home  Life  Ins.  Co.,  63  Fed.  376,  11  C.  C.  A. 
240,  plea  of  ultra  vires  is  not  good  to  action  on  note;  Sherwood  v.  Alvis, 
83  Ala.  119,  3  Am.  St  Bep.  697,  3  South.  308,  and  Long  v.  Georgia  Pac. 
Ry.  Co.,  91  Ala.  523,  24  Am.  St.  Bep.  9SS,  8  South.  706,  refusing  relief 
as  to  an  executed  ultra  vires  contract;  Bowditch  v.  New  England  Life 
Ins.  Co.,  141  Mass.  295,  55  Am.  Bep.  477,  4  N.  E.  801,  holding  company 
acquired  title  to  bonds,  though  loan  was  in  violation  of  statute;  Chip- 
man  V.  McClellan,  159  Mass.  371,  34  N.  E.  381,  holding  national  bank 
could  not  acquire  property  in  fraud  of  State  insolvent  law;  Washburn 
Mill  Co.  V.  Bartlett,  3  N.  D.  147,  54  N.  W.  547,  estopping  persons  con- 
tracting with  foreign  corporation,  from  setting  up  a  noncompliance  with 
statutory  requisites;  Central  Ohio  Gas  etc.  Co.  v.  Capital  Dairy  Co.,  60 
Ohio  St.  107,  53  N.  E.  713,  holding  corporation  purchasing  plant  and  as- 
sets of  partnership,  could  enforce  acquired  claim  for  damages;  Bond  v. 
Terrell  Mfg., Co.,  82  Tex.  314,  18  S.  W.  693,  estopping  borrower  from 
setting  up  ultra  vires;  First  Nat.  Bank  v.  Andrews,  7  Wash.  263,  38 
Am.  St.  Bep.  886,  34  Pac.  913,  holding  national  bank  could  take  assign- 
ment of  note  and  mortgage  to  secure  money  loaned  mortgagee. 

Right  of  private  persons  to  contest  corporation's  power  to  take  or 
hold  property.    Note,  32  L.  B.  A.  294. 
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Sovereign  alone  can  object  to  conveyance  to  corporation  of  real  estate, 
whlcli  it  is  forbidden  by  its  charter  to  take. 

Approved  in  Kerf  cot  v.  Farmers  &  Merchants'  Bank,  218  U.  S.  286, 
54  L.  Ed.  1048,  31  Sup.  Ct.  14,  although  conveyance  of  real  estate  to 
national  bank  was  not  one  permitted  by  Federal  statute,  title  passed  to 
grantee  for  purposes  expressed  in  conveyance  and  that  instrument  can- 
.not  be  attacked  by  grantor's  heir;  Baker  v.  Schofield,  221  Fed.  327,  136 
C.  C.  A.  320,  purchase  of  real  estate  by  national  bank  in  violation  of 
statute  is  voidable,  not  void,  and  validity  can  only  be  questioned  by 
United  States ;  Barron  v.  McKinnon,  196  Fed.  939,  116  C.  C.  A.  483,  pur- 
chase of  real  estate  by  national  bank  for  purpose  other  than  specified 
by  Federal  statute  is  voidable,  not  void;  Blodgett  v.  Lanyon  Zinc  Co., 
120  Fed.  897,  58  C.  C.  A.  79,  holding  absence  express  statutory  provi- 
sions to  contrary,  innocent  acts  and  contracts  of  foreign  corporations 
are  valid  and  enforceable  in  another  State;  Brown  v.  Schleier,  118  Fed. 
988,  55  C.  C.  A.  475,  holding  ultra  vires  contract  of  national  bank  exe- 
cuted ten  years  prior  to  appointment,  receiver  cannot  maintain  suit. 
United  States  or  stockholder  not  complaining;  Savings  &  Trust  Co.  v. 
Bear  Valley  Irr.  Co.,  112  Fed.  701,  holding  corporation  borrowing  and 
retaining  money  from  another  corporation,  executing  mortgage  as  secur- 
ity, estopped  denying  acts  performed  by  each;  Sanders  v.  Thornton,  97 
Fed.  864,  38  C.  C.  A.  508,  holding  under  Arkansas  statutes,  in  force  in 
Indian  Territory,  action  unlawful  detainer  will  not  lie  except  relation 
landlord  and  tenant  exist;  State  v.  American  Book  Co.,  69  Kan.  13, 
1  L.  R.  A.  (N.  S.)  1041,  76  Pac.  415,  refusing  to  enjoin  foreign  corpora- 
tion from  performing  contracts  made  before  license  obtained;  Hagers- 
town  Mfg.  Co.  V.  Kudy,  91  Md.  439,  46  AtL  967,  holding  trustee  in  deed 
of  trust  cannot  avoid  sale  of  property,  ground  of  ultra  vires  contract,  his 
bill  acknowledging  that  title  passed;  Volunteer  State  Life  Ins.  Co.  v. 
Dunbar,  133  Tenn.  341,  181  S.  W.  161,  holding  life  insurance  company 
could  erect  corporate  home  worth  more  than  combined  capital  stock  and 
surplus  of  company,  where  land  is  very  valuable,  to  reduce  rents ;  Puget 
Sound  Nat.  Bank  v.  Fisher,  52  Wash.  249,^17  Ann.  Gas.  526,  100  Pac. 
726,  conveyance  of  real  estate  to  corporation,  incompetent  by  charter  to 
take  title  to  real  estate,  is  not  void,  but  voidable  at  suit  of  sovereign 
alone;  Fritts  v.  Palmer,  132  U.  S.  292,  33  L.  Ed.  321,  10  Sup.  Ct.  96, 
holding  deed  violating  laws  of  State,  was  not  void  as  to  all  persons; 
Chattanooga  etc.  R.  Co.  v.  Evans,  66  Fed.  816,  14  C.  C.  A.  116,  holding 
statute  did  not  invalidate  purchase,  but  merely  subjected  offender  to  the 
punishment;  Holden  v.  Whiting,  29  Fed.  883,  and  South  &  North  Ala. 
R.  R.  Co.  V.  Highland  Ave.  etc.  R.  R.  Co.,  119  Ala.  117,  24  South.  118, 
State  alone  can  question  right  of  corporation  to  hold  land. 
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112  U.  S.  414-423,  28  Lw  Ed.  794»  5  Sup.  Ot.  208,  KANSAS  PAO.  R.  00.  V, 
ATCHISON  ETC.  B.  R.  00. 

Coxporatloiis  of  a  territory,  after  its  admiBSion,  are  corporations  of  the 
State. 

Approved  in  Shulthis  v.  McDougal,  225  U.  S.  571,  56  L.  Ed.  1212,  32 
Sup.  Ct.  704,  corporation  organized  in  Indian  Territory  while  statutes 
of  AxKansas  were,  under  authority  of  Congress,  in  force  in  that  terri- 
tory is  not  for  that  reason  Federal  corporation,  but  is  to  be  regarded  as 
corporation  of  Oklahoma  for  jurisdictional  purposes;  Boyd  v.  Great 
Western  Coal  etc.  Co.,  i89  Fed.  118, 121, 124,  private  corporatioiforgan- 
ized  in  Indian  Territory  was  not  Federal  corporation  authorized  to  re- 
move actions  against  it  in  State  court  after  territory  became  State; 
St.  Louis  etie.  R.  Co.  v.  Cross,  171  Fed.  485,  foreign  railroad  corporation 
purchasing  railroad  within  Oklahoma  did  not  by  such  merger  become 
new  domestic  corporation  under  statutes  of  Oklahoma  Territory. 

Oorporations  are  to  be  treated,  so  far  as  may  be  necessary  to  enforce 
contracts  or  rights  of  property,  as  citizens  of  State  creating  them. 

Approved  in  Southern  Pac.  R.  R.  Co.  v.  Bell,  183  U.  S.  680,  46  L.  Ed. 
386,  22  Sup.  Ct.  234,  holding  Secretary  of  Interior  unauthorized  by  act 
July  27,  1866,  to  withdraw  lands  within  indemnity  limit  in  advance  of 
selections  by  railroad ;  United  States  v.  Milwaukee  Refrigerator  Transit 
Co.,  142  Fed.  255,  treating,  in  action  under  Elkins  Act,  corporation  organ- 
ized and  owned  by  officers  of  another,  identical  with  such  other  corpo- 
ration; Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  287,  32  L.  Ed.  242,  8 
Sup.  Ct.  1373,  arguendo. 

Act  of  March  3,  1863,  granting  lands  to  Kansas,  in  aid  of  railroads,  did 
not  cover  title  to  indemnity  lands,  in  advance  of  their  selection,  and  no 
selection  could  be  made  of  lands  previously  reserved  by  Congress  for  any 
pnrpose;  e.  ^.,  to  the  Elansas  Pacific  Railway,  to  construct  its  road. 

•  Approved  in  United  States  v.  Winona  etc.  R.  Co.,  67  Fed.  967,  968, 
15  C.  C.  A.  117,  and  Northern  Pac.  R.  Co.  v.  Musser  Sauntry  Land  etc. 
Co.,  68  Fed.  998,  16  C.  C.  A.  97,  following  rule;  Shiver  v.  United  States, 
159  U.  S.  495,  40  L.  Ed.  232,  16  Sup.  Ct.  55,  holding  land  entered  for 
homestead,  remains  the  property  of  United  States,  until  patent  is  issued ; 
United  States  v.  South.  Pac.  R.  Co.,  14  Sawy.  68,  39  Fed.  138,  holding, 
only  odd  sections  in  strip  actually  granted,  and  not  those  in  the  indem- 
nity strip  were  withdrawn;  United  States  v.  Garretson,  42  Fed.  23, 'act 
forbidding  cutting  of  timber  on  lands  reserved  for  public  uses,  did  not 
cover  lands  open  to  pre-emption,  etc.;  Southern  Pac.  R.  R.  Co.  v.  Wood, 
124  Cal.  487,  57  Pac.  392,  map  of  definite  location  did  not  perfect  title 
of  railroad;  Wisconsin  Cent.  R.  Co.  v.  Price  County,  64  Wis.  592,  26 
N.  W.  98,  holding  action  of  Secretary  of  Interior  was  equivalent  to  an 
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acquiescence  in  the  selection;  St.  Paul  etc.  R.  R.  Co.  v.  Winona  etc. 
R.  R.  Co.,  112  U.  S.  731,  28  L.  Ed.  876,  5  Sup.  Ct.  340,  Sioux  etc.  City 
R.  R.  Co.  V.  Chicago  etc.  Ry.  Co.,  117  U.  S.  407,  28  L.  Ed.  928,  6  Sup.  Ct. 
791,  United  States  v.  Missouri  etc.  Ry.  Co.,  141  U.  S.  375,  35  L.  Ed.  771, 
12  Sup.  Ct.  19,  New  Orleans  Pac.  Ry.  Co.  v.  Parker,  143  U.  S.  58,  36 
L.  Ed.  70,  12  Sup.  Ct.  369,  Koehler  v.  Barin,  25  Fed.  165,  United  States 
V.  Cent.  Pac.  R.  Co.,  11  Sawy.  441,  26  Fed.  481,  St.  Paul  etc.  Ry.  Co.  v. 
Sage,  71  Fed.  46, 17  C.  C.  A.  558,  Elling  v.  Thexton,  7  Mont.  339, 16  Pac. 
934,  and  Grandin  v.  La  Bar,  3  N.  D.  453,  57  N.  W.  243,  all  holding  title 
of  railrbad  to  indemnity  lands  passes,  only  when  selection  has  been  made 
and  approved  by  Secretary  of  Interior;  Northern  Pac.  R.  R.  Co.  v. 
Barnes,  2  N.  D.  365,  51  N.  W.  403,  arguendo. 

Distinguished  in  United  States  v.  Choctaw  etc.  R.  R.  Co.,  3  Okl.  498, 
41  Pac.  760,  arguendo. 

A  case  arises  under  Federal  Constitution  and  laws,  whenever  the  right 
set  up  by  a  party  may  be  defeated  by  one  construction,  or  sustained  by  the 
opposite  construction. 

Approved  in  Sjoli  v.  Dreschel,  199  U.  S.  566,  50  L.  Ed.  312,  26  Sup. 
Ct.  154,  holding  grantee  did  not  acquire  title  to  land  granted  within  in- 
demnity limits  by  merely  filing  selections;  Humbird  v.  Avery,  195  U.  S. 
508,  49  L.  Ed.  299,  25  Sup.  Ct.  123,  holding  title  to  indemnity  lands  not 
vested  until  selection  made  and  approved;  Oregon  etc.  R.  R.  Co.  v. 
United  States,  189  U.  S.  113,  47  L.  Ed.  731,  23  Sup.  Ct.  619,  holding  prior 
'settlement  in  good  faith  within  indemnity  limits  not  affected  by  rail- 
road's subsequent  selection  to  supply  deficiencies  in  place  limits;  Clark 
V.  Herrington,  186  U.  S.  209,  46  L,  Ed.  1130,  22  Sup.  Ct.  874,  holding 
railroad  having  no  patent  or  certificate,  innocent  purchaser  of  indemnity 
land  unlawfully  selected  is  not  protected;  Hewitt  v.  Schultz,  180  U.  S. 
152,  45  L.  Ed.  470,  21  Sup.  Ct.  314,  holding  until  valid  selection  by  gran- 
tee is  made  within  indemnity  limits.  United  States  may  dispose  of  them 
as  public  lands ;  United  States  v.  Oregon  etc.  R.  Co.,  101  JFed.  318,  hold- 
ing homesteaders  and  pre-emptioners  having  prior  right  to  subsequent 
patent  to  railroad,  rightful  claimants  may  maintain  suit  for  cancellation 
of  such  patents ;  Sage  v.  MaxVell,  91  Minn.  533,  99  N.  W.  45,  sustaining 
homestead  rights  to  lands  within  indemnity  limits;  Norton  v.  Frederick, 
107  Minn.  41,  119  N.  W.  493,  right  to  indemnity  land  under  act  of  Con- 
gress granting  lands  to  State  in  aid  of  railroad  construction  and  right 
to  select  same  for  deficiencies  in  place  limits  of  grant  become  vested  on 
completion  of  road  and  was  property  right  subject  to  sale  and  assign- 
ment by  railroad;  Starin  v.  New  York,  115  U.  S.  257,  29  L.  Ed.  390,  6 
Sup.  Ct.  31,  following  rule;  Tennessee  v.  Union  &  Planters*  Bank,  152 
U.  S.  459,  38  L.  Ed.  513,  14  Sup.  Ct.  656,  it  must  appear  by  plaintiff's 
statement  that  Federal  question  arises;  In  re  Lennon,  166  U.  S.  554,  41 
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L.  Ed.  1113,  17  Sup.  Ct.  660,  holding  bill  to  enforce  a  compliance  with 
Interstate  Commerce  Act,  exhibits  a  Federal  question;  Kansas  v.  Brad- 
ley, 26  Fed.  289,  a  point  decided  by  Supreme  Court  is  no  longer  a  Fed- 
eral question ;  Pacific  Gas  Imp.  Co.  v.  Ellert,  64  Fed.  429,  suggestion  that 
defendant  will  claim  that  acts  relied  on  by  plaintiff  are  unconstitutional, 
wiU  not  give  Federal  courts  jurisdiction ;  Pierce  v.  MoUiken,  78  Fed.  197, 
ejectment  suit  involving  the  validity  of  a  patent  raises  a  Federal  ques- 
tion; Crystal  Springs  Land  etc.  Co.  v.  Los  Angeles,  82  Fed.  121,  where 
controversy  was  only  as  to  rights  granted,  the  question  did  not  arise 
under  the  treaty;  Arkansas  v.  Kansas  etc.  Coal  Co.,  96  Fed.  355,  357, 
holding  that  complaint  raised  a  Federal  question;  dissenting  opinion  in 
Weyerhaeuser  v.  Hoyt,  219  U.  S.  409,  55  L.  Ed.  273,  31  Sup.  Ct.  300, 
majority  holding  that  railroad's  right  to  lieu  lands  embraced  in  selec- 
tion were  superior  to  those  of  purchaser  under  tiihber  and  stone  act  who 
filed  pending  final  decision  of  secretary  and  between  decision  of  secre- 
tary holding  selection  invalid  and  subsequent  reversal  of  that  decision. 
Distinguished  in  United  States  v.  Choctaw  etc.  R.  R.  Co.,  3  Okl.  498, 
41  Pac.  760,  refusing  to  restrain  railroad  from  building  road  without 
approval  of  Secretary  of  Interior. 

A  nnif  orm  construction  of  law  by  executive  department,  upon  which 
patents  have  been  issned,  bonds  ^iven,  etc.,  is  as  conclusive  as  a  Judicial 
decision. 

Approved  in  McGoon  v.  Northern  Pac.  Ry.  Co.,  204  Fed.  1004,  suit 
by  shipper  against  railroad  to  recover  for  injury  to  property  in  inter- 
state commerce  is  one  arising  under  Interstate  Commerce  Act,  and  is 
removable  to  Federal  court  without  regard  to  amount  involved;  Cound 
V.  Atchison  T.  &  S.  F.  Ry.  Co.,.  173  Fed.  532,  Federal  Employers'  Lia- 
bility Act  supersedes  common  law  in  territories  with  respect  to  liability 
to  employees  and  cause  of  action  within  its  terms  is  one  arising  under 
law  of  United  States,  and  within  jurisdiction  of  Federal  Circuit  Court, 
where  requisite  amount  is  involved;  Nichols  v.  Chesapeake  etc.  Ry.  Co., 
127  Ky.  320,  17  L.  R.  A.  (N.  S.)  861,  105  S.  W.  483,  action  for  injuries 
to  brakeman,  while  uncoupling  cars,  alleging  violation  of  Federal  Safety 
Appliance  Act  is  one  arising  under  laws  of  United  States  and  is  re- 
movable to  Federal  court;  Shellenbarger  v.  Fewel,  34  Okl.  83,  124  Pac. 
619,  holding  suit  to  determine  possession  of  lands  and  to  quiet  title  was 
not  removable  because  involving  interpretation  of  treaties  and  acts  of 
Congress  relating  to  allotment  of  Indian  lands;  Northern  Pac.  R.  Co.  v. 
United  States,  36  Fed.  285,  St.  Paul  etc.  Ry.  Co.  v.  Sage,  71  Fed.  52,  17 
C.  C.  A.  556,  and  Hastings  etc.  Ry.  v.  Whitney,  34  Minn.  542,  27  N.  W. 
71,  all  construing  various  land  grants;  Hastings  etc.  R.  R.  Co.  v.  Whit- 
ney, 132  U.  S.  366,  33  L.  Ed.  367,  10  Sup.  Ct.  115,  decision  of  Land  De- 
partment on  matters  of  law  are  entitled  to  great  respect;  Wisconsin 
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Cent.  R.  R.  Co.  v.  Forsythe,  159  U.  S.  55,  40  L.  Ed.  74,  15  Sup.  Ct.  1023, 
holding  intent  of  Congress  is  to  control  the  interpretation  of  the  law; 
United  States  v.  Winona  etc.  R.  Co.,  67  Fed.  964,  15  C.  C.  A.  117,  hold- 
ing certification  of  title,  under  a  railroad  land  grant,  has  the  same  legal 
effect  as  a  patent. 

112  n.  8.  423-433,  28  L.  Ed.  804,  5  Sup.  Ot.  201,  BIOHABDSON  V.  TBAVEB. 

Parol  evidence  may  te  given  of  a  consideration  not  mentioned  in  a  deed, 
provided  it  te  not  inconsistent  with  the  consideration  expressed. 

Approved  in  Peters  v.  McLaren,  218  Fed.  421,  134  C.  C.  A.  198,  real 
consideration  for  deed,  although  different  from  nominal  consideration  ex- 
pressed, may  be  shown,  if  it  is  not  inconsistent  with  that  named ;  Droop 
V.  Ridenour,  11  App.  D.  C.  238,  holding  grantee  of  deed  attacked  for 
fraud  could  show  true  consideration  by  parol,  and  surrender  of  claim  for 
alimony  due,  or  to  become  due,  under  court  decree,  was  valid  consid- 
eration as  against  creditors  of  party  bound  to  pay  alimony;  Grabow  v. 
McCrackcn,  23  Okl.  615,  18  Ann.  Gas.  503,  23  L.  R.  A.  (N.  S.)  1218,  102 
Pac.  86,  where  deed  recited  consideration  of  two  thousand  nine  hundred 
dollars,  and  it  was  agreed  by  parol  that  grantors  should  remove  corn 
as  part  of  consideration,  parol  evidence  was  admissible  to  show  that  com 
was  reserved  by  grantors  as  part  of  conaideration  for  conveyance. 

Parol  evidence  as  to  consideration  of  deed.    Note,  20  L.  R.  A.  103. 

112  U.  8.  433-439,  28  L.  Ed.  785,  5  Snp.  Ot.  198,  MIBDLETOK  V.  MITI.LICA. 

Act  of  the  legislature  of  New  Jersey,  construed  as  authorizing  township 
to  execute  bonds  for  the  township  to  raise  money  to  pay  bounties  to  vol- 
unteers. • 

Approved  in  Cole  v.  La  Grange,  113  U.  S.  7,  28  L.  Ed.  898,  5  Sup.  Ct. 
419,  holding  legislature  could  not  donate  bonds  to  private  manufactur- 
ing corporation. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  678. 

112  n.    8.   439-451,   28  L.   Ed.   764,   6   Snp.   Ot.   234,   FOBTIEB  V.  NEW 
ORLEANS  NAT.  BANK. 

In  Louisiana,  since  1855,  when  wife,  with  authorization  of  husband  and 
certificate  of  Judge,  borrows  money,  creditor  is  not  bound  to  show  that  the 
money  was  used  for  her  separate  benefit,  but  burden  is  on  her  to  show  it 
was' not. 

Approved  in  Marchand  v.  Griffon,  140  U.  S.  525,  526,  528,  36  L.  Ed. 
531,  11  Sup.  Ct.  837,  838,  following  rule. 

Objection  to  taking  of  mortgage  lien  as  security  for  future  advances 
by  national  bank,  can  only  be  made  by  TTliited  States. 
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Approved  in  Morse  v.  United  States,  174  Fed.  551,  20  Ann.  Gas.  938, 
98  C.  C.  A.  321,  fact  that  national  bank  is  prohibited  from  purchasing 
its  own  stock  does  not  make  snch  purchase  nullity,  and  entry  in  report 
to  controller  of  bonds  and  securities,  omitting  such  stock,  was  false 
entry;  Brigham  v.  Peter  Bent  Brigham  Hospital,  134  Fed.  528,  67 
C.  C.  A.  393,  holding  State  alone  can  object  to  amount  of  property  a 
charitable  corporation  can  hold;  Blodgett  v.  Lanyon  Zinc  Co.,  120  Fed. 
897,  58  C.  C.  A.  79,  holding  absence  express  statutory  provisions  to 
contrary,  innocent  acts  and  contracts  of  foreign  corporations  are  valid 
and  enforceable  in  another  State;  Tidwell  v.  Chiricahua  Cattle  Co.,^ 
5  Ariz.  362,  53  Pac.  195,  admitting  deeds  against  trespasser,  over  ob- 
jection that  title  was  in  United  States;  Meholin  v.  Carlson,  17  Idaho, 
762,  134  Am.  8t.  Bep.  286,  107  Pac.  761,  under  code  prohibiting  bank 
from  accepting  its  own  capital  stock  as  collateral,  creditors  of  bank 
should  not  be  punished  and  purchaser  of  stock  rewarded  by  permitting 
him  to  avoid  contract  for  reason  that  it  is  prohibited  by  statute ;  First 
Nat.  Bank  of  St.  Thomas  v.  Flath,  10  N.  D.  286,  86  N.  W.  869,  holding 
plaintiff  as  an  indorsee  in  due  course,  holds  negotiable  note  freed  from 
defenses  existing  between  the  original  parties;  Schoonover  v.  Petcina, 
126  Iowa,  268,  100  N.  W.  493,  holding  national  bank  president  loanii^ 
money  of  real  estate  and  taking  mortgages  in  own  name,  not  estopped 
from  objecting  to  personal  assessment;  State  Nat.  Bank  v.  Flathers, 
45  L.a  Ann.  80,  40  Am.  St.  Rep.  219,  12  South.  245,  Henncssy  v.  St. 
Paul,  54  Minn.  223,  55  N.  W.  1125,  and  Walden  Nat.  Bank  v.  Birch, 
130  N.  Y.  228,  29  N.  E.  129,  aU  following  rule;  Fritts  v.  Palmer,  132 
U.  S.  293,  83  L.  Ed.  321,  10  Sup.  Ct.  96,  purchase  by  corporation,  in 
violation  of  State  laws,  is  not.  void ;  First  Nat.  Bank  v.  Roberts,  9 
Mont.  331,  23  Pac.  719,  striking  out  defense  that  national  bank  could 
not  take  deed;  Butte  Hardware  Co.  v.  Cobban,  13  Mont.  361,  34  Pac. 
28,  party  claiming  title  through  corporation,  cannot  question  its  right 
to  hold  same;  Sherwood  v.  Alvis,  83  Ala.  119,  8  Am.  St.  Rep.  697, 
3  South.  308,  and  Washburn  Mill  Co.  v.  Bartlett,  3  N.  D.  147,  54  N.  W. 
547,  parties  contracting  with  foreign  corporations  cannot  raise  question 
of  noncompliance  with  statute;  Central  Ohio  Gas  etc.  Co.  v.  Capital 
Dairy  Co.,  60  Ohio  St.  107,  53  N.  E.  713,  corporation  purchasing  plant 
and  assets  of  partnership,  could  enforce  acquired  claim  for  damages; 
First  Nat.  Bank  ▼;  Peavy  Elevator  Co.,  10  S.  D.  170,  72  N.  W.  403, 
holding  national  bank  could  acquire  a  seed  grain  lien;  First  National 
Bank  of  Aberdeen  v.  Andrews,  7  Wash.  263,  38  Am.  St.  Rep.  887,  34 
Pac.  913,  upholding  assignment  to  national  bank  of  mortgage  for  money 
loaned  mortgagee;  Holden  v.  Whiting,  29  Fed.  883,  arguendo. 

Distinguished  in  Dresser  v.  Traders'  Nat.  Bank,  165  Mass.  122,  42 
N.  E.  568,  bank  can  set  up  ultra  vires  in  suit  on  contract  to  furnish  it 
a  customer;  Matter  of  McGraw,  111  N.  Y.  105,  2  L.  R.  A.  395,  19  N.  E. 
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252,  holding  heirs  could  raise  question  when  corporation  had  taken  more 
property  than  charter  limit. 

112  n.  S.  451^477,  28  L.  Ed.  751,  5  Sup.  Ot.  221,  I.AMAB  V.  MICOIT. 

Beceipt  of  guardian  appointed  In  another  State,  for  property  trans- 
ferred, does  not  discharge  first  guardian  from  accounting  for  previous  1088» 
nor  is  his  liability  lessened  because  second  guardian  aided  in  acta  con^ 
plained  of. 

Approved  in  In  re  Moore,  112  Me.  122,  90  Atl.  1090,  right  of  ward 
to  open  account  of  his  guardian  for  disallowance  of  items  of  credit 
therein  and  of  commissions  is  unaffected  by  fact  that  succeeding 
guardian  knew  facts  and  failed  to  take  action. 

Widow,  by  marrying  and  taking  infant  children  of  first  husband  to 
live  with  her  in  another  State,  does  not  change  their  domicile. 

Approved  in  In  re  Curtiss,  199  N.  Y.  42,  92  N.  E.  398,  committee  of 
Connecticut  incompetent  may  apply  in  New  York  to  have  jurisdiction 
extended  of  property  of  incompetent  in  New  York,  and  if  he  brings 
incompetent  to  New  York  temporarily,  his  custody  and  control  will 
not  be  transferred  in  absence  of  unnecessary  or  criminal  violence. 

Infants  cannot  change  their  own  domicile.  It  follows  the  domicile  of 
their  parents. 

Approved  in  Young  v.  Hiner,  72  Ark.  303,  79  S.  W.  1063,  following 
rule;  Russell's  Case,  64  N.  J.  Eq.  320,  53  Atl.  172,  holding  infant's 
residence  follows  that  of  the  father  while  he  lives,  but  after  his  death 
in  general,  it  follows  that  of  the  mother;  School  Dist.  No.  7  v.  Patter- 
son, 10  Mont.  20,  24  Pac.  699,  considering  children  as  in  district  where 
father  was  domiciled,  in  apportioning  school  money. 

Domicile  of  infant  after  death  of  both  parents.    Notes,  Ann.  Gaa. 
191SE,  1201,  1202,  1206,  1207;  49  L.  R.  A.  (N.  S.)  876. 

Domicile  of. infant.    Note,  49  L.  R.  A.  (N.  S.)  861,  862,  868,  869, 
872,  873. 

Guardian  appointed  in  one  State  has  no  authority  over  ward's  person 
or  property  in  another,  except  as  allowed  by  comity. 

Approved  in  In  re  Brady,  10  Idaho,  370,  79  Pac.  75,  retaining  juris- 
diction to  settle  general  guardian's  account,  where  ward's  removal  by 
foreign  guardian  from  State  unauthorized;  Morgan  v.  Potter,  157  U.  8. 
197,  39  L.  Ed.  671,  15  Sup.  Ct.  591,  guardian  appointed  in  one  State, 
cannot  maintain  suit  in  Circuit  Court  held  in  another. 

Title  to  property  is  in  ward,  the  guardian  having  only  custody  and 
management.    It  differs  from  case  of  executor  or  trustee  under  a  will. 
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Approved  in  Wilcoxen  v.  Chicago  etc.  R.  R.  Co.,  116  Fed.  447,  holding 
Statntory  appointment  (Iowa)  of  guardian  does  not  vest  title  to  prop- 
erty in  him,  but  only  right  to  manage  and  control  property;  Shirkey 
V.  Kirby,  110  Va.  459,  135  Am.  St.  Rep.  949,  66  S.  J3l  41,  where  testatoY 
left  real  estate  in  trust  for  children,  remainder  to  grandchildren,  and 
pro|)erty  needed  immediate  repairs,  equity  could  authorize  trustee  to 
mortgage  interest  of  life  tenants,  but  not  of  remaindermen,  to  make 
such  repairs,  and  to  pay  collateral  inheritance  tax;  Dodd  v.  Ghiselin, 
27  Fed.  406,  where  minor  sues  by  his  guardian,  citizenship  of  former 
determines  jurisdiction. 

anardlan  appointed  In  State  not  domicile  of  ward,  should  not,  in  ac- 
counting, unless  in  obedience  to  express  statute,  be  held  to  a  narrower  range 
of  securities  than  is  allowed  by  law  of  ward's  domicile. 

Approved  in  Judd  v.  New  York  etc.  S.  S.  Co.,  128  Fed.  11,  62  C.  C.  A. 
515,  holding  action  to  recover  loss  of  goods  against  carrier,  admissions 
to  be  admissible,  insurer  must  have  been  party  to  suit  either  of  record 
or  otherwise;  Lamar  v.  Micou,  114  U.  S.  220,  221,  29  L.  Ed.  94,  95, 
5  Sup.  Ct.  857,  858,  following  rule;  Liverpool  etc.  Steam  Co.  v.  Phenix 
Ins.  Co.,  129  U.  S.  445,  32  L.  Ed.  793,  9  Sup.  Ct.  473,  our  courts  cannot 
take  notice  of  law  of  Great  Britain  since  1776,  unless  it  is  pleaded  and 
proved;  Mills  v.  Green,  159  U.  S.  657,  40  L.  Ed.  295,  16  Sup.  Ct.  134, 
a  Supreme  Court,  on  appeal,  judicially  notices  of  date  of  election  of 
State  legislatures. 

By  law  of  Georgia  before  1863,  and  of  Alabama,  guardian  might  invest 
his  ward's  money  in  bank  stock  in  Georgia  or  in  New  York,  or  in  city  bonds 
or  in  bonds  issued  by  railroad  and  indorsed  by  chartering  State. 

Approved  in  Lane  v.  Sargent,  217  Fed.  239,  133  C.  C.  A.  231,  in 
action  in  Federal  court  for  district  of  New  Hampshire  to  recover  dam- 
ages for  injuries  received  by  being  run  into  by  defendant's  automobile 
in  Massachusetts,  court  will  take  judicial  notice  of  law  of  road  of 
Massachusetts.  < 

.  Guardian  may,  without  order  of  court,  sell  personalty  of  ward  in 
liis  possession  and  reinvest  proceeds. 

Approved  in  Maclay  v.  Equitable  Life  Assur.  Soc,  152  U.  S.  503,  88 
L.  Ed.  531,  14  Sup.  Ct.  679,  holding  guardian  receiving  surrender  value 
of  tontine  policy,  can  discharge  same. 

Distinguished  in  Easterling  v.  Homing,  30  App.  D.  C.  230,  in  District 
of  Columbia  pledge  by  guardian  of  personal  property  of  ward  without 
order  of  court  is  void. 

The  common-law  powers  of  guardians.    Note,  89  Am.  St.  Rep.  278, 
279,  292,  293,  296,  297. 

Power  of  guardians  to  sell  personal  property  of  ward.    Note,  Ann. 
Oas.  19160,  334. 
XII— 49 
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aaardlan  appointed  in  New  York,  before  Civil  War,  of  infant  tem- 
porarily residing  there,  bnt  domiciled  in  Georgia,  who  sold  latter's  bank 
stock  in  New  York  during  the  war,  reinvesting  proceeds  in  bonds  of  Soath- 
em  cities  and  railroad,  and  deposited  same  in  Canadian  bank,  was  not,  if 
he  used  due  care,  accountable  for  depreciation  of  bonds,  although  one  object 
was  to  save  ward's  money  from  confiscation  by  the  United  States. 

Approved  in  Scoville  v.  Brock,  81  Vt.  419,  70  Atl.  1020,  guardian 
investing  ward's  funds  in  stocks  and  bonds  of  private  corporation 
located  without  State  is  not  liable  for  loss,  where  he  acted  with  fidelity 
and  with  diligence  of  prudent  man;  In  re  Allis'  Estate,  123  Wis.  226, 
101  N.  W.  366,  sanctioning  investment  of  trust  funds  in  railroad  and 
street  railway  bonds. 

Right  of  fiduciary  to  invest  fnnds  in  private  corporated  stock. 
Note,  16  Ann.  Gaa.  70, 

Investments  by  trustees  in  foreign  jurisdictions.    Note,  46  L.  B.  A. 
(N.  S.)  414. 

anardian  is  responslblo  for  ward's  money  invested  during  ClvU  War 
In  Confederate  bonds. 

Distinguished  in  Glasgow  v.  Lapse,  117  U.  S.  334,  29  L.  Ed.  903, 
6  Sup.  Ct.  760,  upholding  payment  to  executor  in  Confederate  currency; 
Baldy  v.  Hunter,  171  U.  S.  402,  403,  404,  48  L.  Ed.  208,  18  Sup.  Ct. 
894,  895,  upholding  investment  by  guardian  of  Confederate  funds  in 
Confederate  bonds. 

Liability  of  trustee  for  loss  of  trust  funds  through  investment. 
Note,  57  Am.  Rep.  111. 

Personal  liability  of  trustee  for  losses.    Note,  44  K  B.  A.  (N.  S.) 
878,  884,  889,  932,  963,  969,  986. 

Recognition  of  right  emanating  from  foreign  power  to  custody  of 
chUd.    Note,  7  L.  R.  A.  (N.  8.)  306. 

Right   to   remove   incompetent  or .  infant   from   State.    Note,  68 
L.  R.  A.  935. 

Miscellaneous.  Cited  in  Wilcoxen  v.  Chicago  etc.  R.  R.  Co.,  116  Fed. 
448,  holding  guardian  of  insane  person  suing,  latter's  citizenship  deter- 
mines jurisdiction  of  Federal  court  or  right  of  removal. 

112  U.  S.  478-484,  28  L.  Ed.  820,  6  Sup.  Ct.  281,  CARTER  ▼.  CARUSI. 

Section  715,  Rev.  Stats.,  District  of  Columbia,  providing,  on  contract 
for  usurious  interest,  that  party  shall  forfeit  the  whole  interest^  does  not 
apply  to  interest  already  paid. 

Approved  in  Richards  v.  Bippus,  18  App.  D.  G.  305,  in  action  on 
promissory  note  payable  six  months  after  date  with  interest,  where 
contraot  is  usurious^  while  recovery  can  be  had  of  principal  only,  inter- 
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est  is  recoverable  at  rate  of  six  per  cent  per  annum  after  maturity  of 
note. 

Section  716,  Bev.  Stats.,  IMstrlct  of  Columbia,  confers  no  authority  to 
apply  usurious  interest  paid,  to  the  discharge  of  principal  Suit  for  its 
recovery,  brought  within  twelve  months,  is  the  exclusive  remedy. 

Approved  in  Central  Stock- Yards  v.  Louisville  etc.  R.  Co.,  112  Fed. 
826,  holding  injunction  not  free  from  doubt  not  granted  compelling 
railroad  with  stock-yard  in  city  to  deliver  stock  to  connecting  car- 
rier having  yards  in  same  city;  Lorentzen  v.  Warner,  3  Alaska,  221, 
recovery  of  usurious  interest  in  Alaska  must  be  by  separate  action,  and 
such  claim  cannot  be  set  off  or  counter  claimed  in  action  on  original 
debt;  Metropolitan  Loan  etc.  Co.  v.  Shafer,  44  App.  D.  C.  373,  usuiy 
upon  obligations  paid  and  canceled  cannot  be  used  as  setoff  against 
subsequent  obligation  between  same  parties;  Brown  v.  Slocum,  30  App. 
D.  C.  580,  where  deduction  made  by  lender  rendered  contract  usurious, 
and  repayment  of  loan  was  to  be  in  installments,  recovery  of  usurious 
interest  could  be  had,  although  more  than  year  had  elapse^  aince  deduc- 
tion was  made,  where  action  was  brought  within  year  of  payment  of 
last  installment  of  loan;  Lawrence  v.  Middle  States  Loan  etc.  Co.,  7 
App.  D.  C.  168,  under  usury  statute  of  this  District,  remedy  of  bor- 
rower to  recover  usury  is  by  suit  within  twelve  months,  and  usurious 
interest  cannot  be  made  subject  of  setoff  of  counterclaim,  after  lapse 
of  twelve  months,  in  action  to  recover  principal  claim;  Presbrey  v. 
Thomas,  1  App.  D.  C.  177,  usurious  interest  actually  paid  cannot  be 
applied  to  discharge  of  principal  debt;  Elleindienst  v.  Johnson,  7 
Mackey  (D.  C),  369,  although  premiums  paid  for  moneys  advanced  to 
borrowers  by  building  associations  be  usurious,  yet  statute  confers  no 
authority  on  court  on  accounting  between  parties  to  set  off  sums  so 
paid  against  principal  debt;  Central  Nat.  Bank  v.  Haseltine,  155  Mo. 
64,  55  S.  W.  1017,  holdii^  national  bank  suing  on  note,  counterclaim 
alleging  unsurious  interest  paid  thereon.  Federal  not  State  statutes 
govern  the  rights  of  parties;  Anderson  v.  Tatro,  44  Okl.  223,  144  Pac. 
362,  remedy  given  to  debtor  by  statute  to  sue  for  and  recover  twice 
amount  of  interest  paid  from  person  taking  usurious  interest,  is  ex- 
clusive and  precludes  other  forms  of  procedure;  Mathews  v.  Paine,  47 
Ark.  58,  14  S.  W.  464,  and  Munford  v.  McVeigh,  92  Va.  458,  23  S.  E. 
861,  both  following  rule;  First  Nat.  Bank  v.  Denson,  115  Ala.  666,  22 
South.  524,  limitation  to  recover  penalty  for  usury  does  not  begin  to 
run  until  party  has  received  a  sum  in  excess  of  principal  and  legal 
interest. 

Distinguished  in  Haseltine  v.  Central  Nat.  Bank,  155  Mo.  74,  56  S.  W. 
897,  holding  construction  given  Federal  statute,  regarding  interest 
changed  by  national  banks,  in  Federal  Supreme  Court  must  be  followed 
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in  State  courts;  McBroom  v.  Scottish  Mtg.  etc.  Co.,  153  U.  S.  331,  88 
L.  Sd.  734,  14  Sup.  Ct.  857,  argaendo. 

FaUnfe  of  conrt  to  cbargo  Jury,  upon  issue  raised  by  plea»  cannot  be 
assigned  for  error,  in  absence  of  request  to  charge. 

Approved  in  Eastern  etc.  Land  Co.  v.  Cole,  92  Fed.  953,  35  C.  C.  A. 
100,  following  rule;  Frizzell  v.  Omaha  St.  Ry.  Co.,  124  Fed.  180,  59 

C.  C.  A.  382,  holding  there  being  no  error  in  charge  given,  omission  to 
give  other  rules  or  facts  not  effectively  challenged  by  mere  objection 
or  exception  to  instructions ;  Baltimore  etc.  R.  R.  Co.  v.  Golway,  6  App. 

D.  C.  169,  in  action  for  wrongful  death  defendant  cannot,  for  first  time, 
on  appeal  avail  itself  of  city  ordinance  prohibiting  railroads  from  ring- 
ing bells  and  sounding  whistles  within  city  limits. 

112  U.  S.  486-189,  28  L.  Ed.  768,  5  Sup.  €ft.  244,  BIBDSEUi  V.  SHAUOLb 
Licensee  cannot  bring  suit  in  his  own  name  for  infringement. 
Approved  in  Wayman  v.  Louis  Lipp  Co.,  222  Fed.  681,  licensee  cannot 
alone  maintain  suit  for  infringement  of  patent,  but  must  join  owner 
as  complainant ;  Brookfield  v.  Novelty  Glass  Mfg.  Co.,  170  Fed.  961,  96 
C.  C.  A.  127,  individual  owner  of  patent  suing  for  infringement  for 
himself  alone  cannot  recover  damages  sustained  by  reason  of  infringe- 
ment against  corporation  licensee  in  which  he  is  stockholder,  such  dam- 
ages being  recoverable  only  in  suit  by  or  on  behalf  of  corporation; 
Bowers  v.  Atlantic,  Gulf  &  Pacific  Co.,  162  Fed.  900,  901,  conveyance 
by  patentee  of  right  to  build  machines  of  patent  within  certafh  terri- 
tory, reserving  right  to  patentee  to  build  machines  for.  use  outside  of 
such  territory  is  mere  license,  and  grantee  cannot  maintain  suit  for  in- 
fringement in  his  own  name;  Gentry  v.  Singleton,  128  Fed.  683,  63 
C.  C.  A.  231,  holding  possession  of  personal  property  by  seller,  no  other 
evidence  existing,  will  not  preclude  true  owner  from  reclaiming  prop- 
erty or  its  value  from  purchaser;  Merrimac  Mattress  Mfg.  Co.  v. 
Brown,  122  Fed.  88,  holding  oral  testimony  of  witnesses  testifying 
from  recollection  of  different  unpatentable  article  seen  years  before, 
insufficient  to  establish  anticipation;  Excelsior  Wooden  Pipe  Co.  v. 
Seattle,  117  Fed.  144,  55  C.  C.  A.  156,  holding  licensee  under  patent 
may  join  patentee  as  cocomplainant  for  infringement  and  may  appeal 
from  adverse  decree  and  patentee  must  join;  Chisholm  v.  Johnson,  106 
Fed.  212,  holding  exclusive  licensee  may  join  with  legal  owner  of  pat- 
ent and  sue  in  equity  for  infringement  of  same;  Chauche  v.  Pare,  75 
Fed.  287,  and  Waterman  v.  Mackenzie,  138  U.  S.  255,  34  L.  Ed.  925, 
11  Sup.  Ct.  335,  21  C.  C.  A.  329,  both  following  rule ;  Brush-Swan  etc. 
Light  Co.  V.  Thomson-Houston  Electric'  Co.,  48  Fed.  226,  holding 
licensee  could  join  licensor  without  his  consent;  Brush  Electric  Co.  v. 
Electric  Imp.  Co.  of  San  Jose,  49  Fed.  74,  one  with  exclusive  license 
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to  sell  patented  article  can  sue  in  patentee's  name  for  infringement; 
Moore  Mfg.  Co.  v.  Cronk  Hanger  Co.,  69  Fed.  999,  holding  grantee  can- 
not sue  without  joining  patentee. 

Distinguished  in  Wooster  v.  Crane  &  Co.,  147  Fed.  616,  77  C.  C.  A. 
211,  allowing  equitable  owner  to  sue  for  infringement  of  copyright. 

Infringer,  hy  paying  damages  for  using  macUne  In  Infringement  of 
patent,  acquires  no  right  to  future  use  of  machine. 

Approved  in  Stebler  v.  Riverside  Heights  Orange  Growers'  Assn.,  211 
Fed,  986,  987,  where  patentee  recovers  damages  and  profits  frOm  in- 
fringing manufacturer,  prior  purchaser  from  manufacturer  has  right  to 
continue  use  of  machine  during  its  life;  Fisher  v.  Consolidated  Amador 
Mine,  11  Sawy.  191,  25  Fed.  202,  answer  that  article  was  purchased 
from  manufacturer,  against  whom  patentee  had  a  judgment,  is  no  de- 
fense to  suit  for  infringement ;  Bragg  v.  City  of  Stockton,  11  Sawy.  598, 
27  Fed.  510,  patentee  may  sue  in  law  for  the  patent  fee,  or  in  equity 
for  the  profits;  Stutz  v.  Armstrong,  25  Fed.  148,  if  patentee  elects  as 
damages  the  full  licensee  fee,  its  payment  vests  right  to  use  machine 
until  it  is  worn  out;  Brooks  v.  Miller,  28  Fed.  617,  in  case  of  continu- 
ing infringement,  patentee  may  have  an  injunction;  Consolidated 
Roller-Mill  Co.  v.  Coombs,  39  Fed.  806,  refusing  to  suspend  injunction 
after  there  had  been  an  adjudication  on  the  merits;  Campbell  Printing 
etc.  Co.  V.  Manhattan  Ry.  Co.,  49  Fed.  932,  that  defendant  is  willing  to 
pay  for  past  infringement,  is  not  defense  to  issue  of  injunction  to  re- 
strain future  use. 

Inftlnger,  in  addition  to  paying  damages  for  past  use,  may  be  enjoined 
from  further  use,  and  be  ordered  to  deliver  up  machine,  to  be  destroyed. 

Approved  in  American  Caramel  Co.  v.  Thomas  Mills  &  Bro.,  162  Fed. 
148,  89  G.  C.  A.  171,  recalling  mandate  and  excluding  from  relief 
granted  destruction  of  infringing  machines;  American  Bell  Tel.  Co.  v. 
Kitsell,  35  Fed.  523,  not  requiring  infringer  to  deliver  up  machine  to 
be  destroyed. 

Lost  profits  by  infringement  of  patents,  copyrights,  or  trademarks 
as  damages.    Note,  61  L.  B.  A.  822. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  £.  R.  0.  854. 

License  from  patentee  to  make,  use  and  sell  machines,  releases  the 
machines  sold  by  licensee,  from  the  monopoly  the  same  as  those  sold  by 
patentee. 

Approved  in  Daimler  Mfg.  Co.  v.  Conklin,  160  Fed.  683,  citizen  of 
United  States  purchasing  in  foreign  country,  solely  for  personal  use, 
article  protected  in  United  States  by  patent,  does  not  become  infringer 
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by  bringing  article  home  with  him  and  using  it  personally,  not  for 
profit;  Wade  v.  Metcalf,  129  U.  S.  205,  32  L.  Ed.  668,  9  Sup.  Ct.  273, 
machine  constructed  with  consent  of  inventor,  before  his  application, 
is  set  free  from  the  monoply;  Hobbie  v.  Jennison,  149  U.  S.  363,  87 
L.  Ed.  769,  13  Sup.  Ct.  881,  holding  licensee  not  liable  for  selling  article 
to  be  used  in  other  territory;  Tuttle  v.  Matthews,  24  Blatchf.  16,  28 
Fed.  98,  patentee  has  the  right  to  make,  to  use  and  to  sell  the  patented 
article;  Jackson  v.  Vaughan,  73  Fed.  839,  dealer  in  territory  reserved 
by  patentee  may  purchase  from  licensee  of  other  territory  and  sell 
same  without  infringing;  Morgan  Envelope  Co.  v.  Albany  Paper  Co., 
152  U.  S.  432,  88  L.  Ed.  503,  14  Sup.  Ct.  630,  arguendo. 

Distinguished  in  Heaton-Peninsular  Button-Fastener  Co.  v.  Eureka 
Specialty  Co.,  77  Fed.  299,  85  L.  B.  A.  785,  25  C.  C.  A.  267,  where  ma- 
chines were  sold  upon  condition  that  only  staples  manufactured  by  pat- 
entee should  be  used. 

Patentee  is  entitled  to  an  injunction,  to  an  account,  ox,  upon  bis  waiv- 
ing that,  to  damages  against  the  unlawful  mannf actarer,  and  also  against 
tHe  user  of  patented  article. 

Approved  in  Sherman  Clay  ft  Co.  v.  Searchlight  Horn  Co.,  225  Fed. 
500,  holding  owner  of  patent  for  phonograph  horn  could  sue  independent 
tort-feasor  separately;  Kryptok  Co.  v.  Stead  Lens  Co.,  190  Fed.  770, 
89  L.  B.  A.  (N.  S.)  1,  111  C.  C.  A.  495,  decree  for  injunction,  gains, 
profits,  and  damages  against  manufacturer  is  no  bar  to  suits  for  in- 
fringement against  purchasers  of  patented  article;  Asbestos  Shingle  etc. 
Sheathing  Co.  v.  H.  W.  Johns-Manville  Co.,  189  Fed.  613,  614,  misstate- 
ment of  effect  of  decree  in  infringement  suit  In  subsequent  advertising, 
while  not  punishable  as  contempt,  is  civil  wrong,  and  defendant  is  en- 
titled to  relief  by  motion  in  original  case;  Eldred  v.  Breitwieser,  132 
Fed.  252,  holding  owner  not  estopped  from  maintaining  action  against 
user  by  adverse  judgment  in  action  against  manufacturer;  Westinghouse 
Electric  &  Mfg.  Co.  v.  Mutual  Life  Ins.  Co.,  129  Fed.  222,  holding  decree 
against  maker  no  defense  to  suit  against  user  for  infringement;  Busch 
v.  Jones,  16  App.  D.  C.  33,  court  of  equity  has  jurisdiction  of  suit  for 
infringement  of  patent  by  mere  user,  where  patent  covers  process  as 
well  as  machine;  Wise  v.  Tube  Bending  Mach.  Co.,  194  N.  Y.  277,  87 
N.  £.  431,  Federal  courts  have  exclusive  jurisdiction  of  suits  arising 
under  patent  laws,  and  State  court  could  not  enjoin  infringement  of 
patent  rights ;  Tilghman  v.  Proctor,  125  U.  S.  149,  81  L.  Ed.  668,  8  Sup. 
Ct.  901,  patentee  is  not  limited  to  licensee  fees  damages;  Callaghan  v. 
Myers,  128  U.  S.  665,  82  L.  Ed.  562,  9  Sup.  Ct.  191,  charging  defendant 
with  profits  on  resale  of  copies  once  sold;  Kelly  v.  Ypsilanti  Dress-Stay 
etc.  Co.,  44  Fed.  22,  10  L.  B.  A.  687,  refusing  to  enjoin  new  suits  against 
manufacturer's  vendees;  Allington  etc.  Mfg.  Co.  v.  Booth,  72  Fed.  773, 
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enjoining  infringement  by  user;  Babcock  etc.  Co.  v.  Pioneer  Iron  Works, 
34  Fed.  342,  and  Philadelphia  Trust  etc.  Ins.  Co.  v.  Edison  Electric 
etc.  Co.,  66  Fed.  664,  13  C.  C.  A.  40,  arguendo. 

Judgment  for  aod  payment  of  nominal  damages  on  bill  for  infringe- 
ment by  patentee,  without  Joining  his  licensee,  are  no  bar  to  biU  by  patentee 
and  licensee  together  for  benefit  o.f  licensee,  against  another  pexson  after- 
ward using  same  machine. 

improved  in  Stebler  v.  Riverside  Heights  Orange  Ghrowers'  Assn., 
214  Fed.  664,  666,  L.  R.  A.  1916F,  1101,  131  C.  C.  A.  96,  where  owner 
of  patent  has  recovered  decree  against  manufacturer  of  infringing  ma- 
chines for  accounting  of  damage  and  profits,  court  may  enjoin  suits 
against  users  of  machines  sold  by  defendant  until  rendition  of  final 
decree  on  accounting;  Daimler  Mfg.  Co.  v.  Conklin,  146  Fed.  966,  hold- 
ing licensee  may  join  bill  showing  interest  subject  to  impairment  by  in- 
fringement; Van  Epps  v.  International  Paper  Co.,  124  Fed.  644,  hold- 
ing judgment  for  infringement  against  manufacturer  not  conclusive 
upon  subsequent  purchaser,  regarding  validity  fii  patent  or  infringe- 
ment; United  States  Printing  Co.  v.  American  Playing-Card  Co.,  70 
Fed.  62,  and  Electric  Gas-Light  Co.  v.  Wollensak,  70  Fed.  790,  both 
following  rule;  Jennings  v.  Dolan,  29  Fed.  862,  there  may  be  several 
judgments,  though  but  one  satisfaction;  Thompson  v.  American  Bank 
etc.  Co.,  36  Fed.  204,  it  is  no  defense  that  manufacturer  from  whom 
defendant  bought  has  been  joined;  Blair  v.  Lippincott  Glass  Co.,  62 
Fed.  227,  suit  for  infringement  cannot  be  maintained  jointly  by  patentee 
and  licensee  whose  license  is  not  exclusive;  Kelly  v.  Tpsilanti  Dress- 
Stay  etc.  Co.,  44  Fed.  21,  10  L.  R.  A,  687,  And  New  York  Filter  Co.  v. 
Schwarzwalder,  68  Fed.  679,  patentee,  suing  manufacturer  for  infringe- 
ment, will  not  be  enjoined  from  notifying  users  that  he  intends  suing 
them;  Computing-Scale  Co.  v.  National  Computing-Scale  Co.,  79  Fed. 
966,  in  suit  for  infringement,  court  will  not  enjoin  complainants  pen- 
dente lite  from  suing  other  users ;  Edison  Electrie-Light  Co.  v.  Philadel-' 
phia  Trust  etc.  Co,,  60  Fed.  399,  arguendo. 

Distinguished  in  Rubber  Tire  Wheel  Co.  v.  Goodyear  Tire  &  Rubber 
Co.,  183  Fed.  983, 106  C.  C.  A.  318,  decree  in  infringement  suit  adjudg- 
ing patent  void  for  lack  of  invention  leaves  defendairt  with  same  rights 
as  though  patent  had  not  been  issued,  including  right  to  make  and  sell 
whole  or  part  of  patented  device  without  interference  with  its  business 
by  harassing  customers  with  threats  of  suit  for  infringement ;  Commer- 
cial Acetylene  Co.  v.  Avery  Portable  Lighting  Co.,  162  Fed.  647,  648, 
court  may  enjoin  multiplicity  of  suits  against  customers  of  defendant 
charged  with  infringement  of  patent  until  issues  are  determined  in  prin- 
cipal suit,  but  as  to  suits  brought  before  application  for  injunction  was 
made,  defendant  will  be  left  to  his  remedy  by  applying  for  stay  to  courts 
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before  which  they  are  pending;  Bredin  v.  Solmson,  145  Fed.  945,  deny- 
ing owner's  right  to  sue  alone,  where  profits  innre  to  licensee's  sole 
benefit. 

Effect  of  judgment  against  one  joint  tort-feasor  on  other's  liability. 
Note,  68  L.  R.  A.  419,  429. 

Extrinsic  evidence  that  payment  of  judgment  against,  or  considera- 
tion for  release  of,  alleged  joint  tort-feasor,  was  not  a  satisfac- 
tion.   Note,  14  L.  B.  A.  (N.  S.)  830. 

Decree  against  infringer  as  affecting  right  of  patentee  to  proceed 
against  purchasers  of  infringing  articles.  Note,  L.  B.  A.  1915F, 
1102,  1104. 

112  IT.  8.  490-495,  28  L.  Ed.  822,  6  Sup.  Ot.  278,  MABTLAND  V.  BAIJ)WIK. 

In  Maryland,  administrator's  hond  is  taken  to  the  State,  and  prosecuted 
In  its  name  for  benefit  of  person  interested,  who,  for  purposes  of  establish- 
ing Circuit  Court's  Jurisdiction  on  ground  of  diverse  citizenship,  is  the  real 
party  in  interest. 

Approved  in  French  Republic  v.  Saratoga  Vichy  Co.,  191  U.'  S.  438, 
48  L.  Ed.  252,  24  Sup.  Ct.  145,  holding  rule  of  nullum  tempus  cannot 
be  invoked  by  French  Republic  in  defense  of  laches  in  suit  to  enforce 
exclusive  right  to  use  word  "Vichy";  Howard  v.  United  States,  184 
U.  S.  681,  46  L.  Ed.  757,  22  Sup.  Ct.  546,  holding  private  suitor  for  his 
bei\efit  may  in  name  of  United  States  sue  on  bond  of  Federal  court 
clerk  given  for  faithful  discharge  of  duty;  City  of  Wichita  v.  Wichita 
Water  Co.,  222  Fed.  793,  138  C.  C.  A.  337,  under  ordinance  granting 
franchise  to  water  company  and  prescribing  schedule  of  rates  in  which 
it  was  provided  that  water  for  churches  should  be  free  and  rates  for 
motors  should  be  special,  company  cannot  be  compelled  in  suit  by  city 
to  furnish  free  water  to  churches  to  provide  power  for  operating  organs ; 
Burrell  v.  United  States,  147  Fed.  47,  77  C.  C.  A.  308,  entertaining  juris- 
diction, where  plaintiff,  a  corporation  of  Washington,  defendant  contrac- 
tor, a  resident  of  California,  and  surety  company  organized  in  Connecti- 
cut ;  United  States  v.  Barrett,  135  Fed.  194,  denying  jurisdiction  of  suit 
on  contractor's  bond  in  name  of  United  States  by  person  furnishing 
material;  Wilcoxen  v.  Chicago  etc.  R.  R.  Cp.,  116  Fed.  447,  holding 
guardian  having  only  custody  and  management  of  property,  in  suit  citi- 
zenship of  ward,  not  guardian's  determines  Federal  court's  jurisdiction 
in  removal ;  Cincinnati  etc.  R.  Co.  v.  Thiebaud,  114  Fed.  922,  52  C.  C.  A. 
538,  holding  administrator  not  mere  formal  party  but  vested  with  legal 
title  by  statute,  his  citizenship,  not  beneficiary's,  determines  Federal 
,  jurisdiction ;  Jack  v.  Williams,  113  Fed.  824,  holding  suit  name  of  State 
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is  treated,  in  determining  jurisdiction  of  t^ederal  court,  as  though  rela^ 
tors  were  alone  the  complainants;  Smith  v.  Packard,  98  Fed.  797,  39 
C.  C.  A.  294,  holding  all  obligdrs  being  joined  as  defendants,  but  dis- 
missal before  trial  was  to  all  except  one,  the  attachment  proceedings 
stand  against  defendant  alone;  United  States  v.  Beebe,  127  U.  S.  345, 
82  L.  Ed.  124,  8  Sup.  Ct.  1087,  equities  will  be  administered  between 
real  parties,  though  United  States  is  a  formal  party;  Stewart  v.  Balti- 
more etc.  B.  B.,  168  U.  S.  449,  42  L.  Ed.  589,  18  Sup.  Gt.  106,  holding 
statute  of  Maryland,  authorizing  recovery  for  death,  is  not  inconsistent ' 
with  act  of  Congress;  Ferguson  v.  Ross,  38  Fed.  163,  3  L.  R.  A*  824, 
action  in  name  of  "shore  inspector,"  to  recover  penalty,. was  really  by 
the  State;  State  of  Missouri  v.  Bowles  Milling  Co.,  80  Fed.  161,  162,  in 
suit  on  attachment  bonds,  State  was  a  formal  party;  Hickman  v.  Mis- 
souri etc.  By.,  151  Mo.  656,  52  S.  W.  354,  holding  State  real  party,  and 
cause  was  not  removable;  Tate  v.  Douglas,  113  N.  C.  194,  18  S.  E.  202, 
not  removing  case  where  United  States  was  only  formal  party;  United 
States  V.  Nashville  etc.  Ry.,  118  U.  S.  126,  30  L.  Ed.  83,  6  Sup.  Ct.  1009, 
arguendo. 

Distinguished  in  United  States  Fidelity  etc.  Co.  v.  United  States,  204 
U.  S.  354,  365,  51  L.  Ed.  518,  519,  27  Sup.  Ct.  381,  in  suit  brought  in 
name  of  United  States  for  benefit  of  materialmen  and  laborers  on  bonds 
under  Federal  statute.  United  States  is  real  litigant,  not  mere  nominal 
party,  and  Federal  Circuit  Court  has  jurisdiction  without  regard  to 
amount  in  dispute. 

Maxim  "nullum  tempus  ooourrit  regi.''    Note,  101  Am.  8%*  Bep. 
171. 

General  verdict  caonot  be  upheld,  If,  upon  any  one  issue,  error  was  - 
committed. 

Approved  in  Wilmington  Star  Mining  Co.  v.  Fulton,  205  U.  S.  78,  51 
L.  Ed.  718,  27  Sup.  Ct.  412,  where  there  is  no  evidence  sustaining  cer- 
tain court  in  declaration  as  to  defendant's  negligence,  he  is  entitled  to 
instruction  that  no  recovery  can  be  had  undqr  those  counts,  and  refusal 
to  so  instruct  is  prejudicial  error  and  verdict  cannot  be  maintained; 
Fireman's  Fund  Ins:  Co.  v.  McGreevy,  118  Fed.  419,  55  C.  C.  A.  543, 
holding  court  submitting  issue  it  should  have  decided,  there  must  be 
reversal  though  another  issue  was  submitted,  upon  which  jury  might 
have  rendered  general  verdict;  W.  P.  Callahan  &  Co.  v.  Chickasha  Cot- 
ton Oil  Co.,  17  Okl.  554,  87  Pac.  334,  where  general  judgment  is  entered 
in  cause  it  will  be  presumed,  in  absence  of  special  findings  of  fact  that 
same  was  based  upon  all  evidence  admitted  and  held  by  court  compe- 
tent for  consideration;  Tumey  v.  Mobile  etc.  R.  R.  Co.,  3  Tenn.  Civ. 
630,  reversing  judgment  in  action  for  personal  injuries  for  failure  of 
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trial  judge  to  distingaish  between  defenses  of  contribntoxy  Diligence 
and  assumption  of  risk  in  instructions  to  jniy;  What  Cheer  Goal  Co.  v. 
Johnson,  56  Fed.  813,  6  C.  C.  A.  148,  Cresswell  Ranch  etc.  Co.  v.  Mar- 
tindale,  63  Fed.  90,  11  C.  C.  A.  33,  St.  Louis  etc.  Ry.  Co.  v.  Needham, 
63  Fed.  114,  25  L.  B.  A.  838,  11  C.  C.  A  56,  and  Denver  etc.  R.  R.  Co.  v. 
Sipes,  23  Colo.  232,  47  Pac.  289,  all  following  rule;  Indiana  y.  Glover, 
155  U.  S.  517,  89  L.  Ed.  244,  15  Sup.  Ct.  188,  holding  Circuit  Court  has 
jurisdiction  of  suit  in  name  of  State  where  it  is  situated,  on  relation 
'  of  citizens  of  another  State  on  bonds  of  citizens  of  first  State. 

Distinguished  in  Hopkins  v.  Orr,  124  U.  S.  514,  31  L.  Ed.  525,  8  Sup. 
Ct.  591,  under  sfktute,  judgment  on  general  verdict  could  be  affirmed  if 
evidence  supports  any  count  in  the  declaration. 

Testtmony  as  to  the  admission  and  conduct  of  a  deceased  person  caonot 
be  impeached  by  his  statements  to  a  third  party  as  to  the  character  of  the 
witness. 

Cited  in  Sharon  v.  Sharon,  75  Cal.  26,  16  Pac.  356,  arguendo. 

Marriage,  in  the  absence  of  statutory  regulation,  is  a  dvU  contract, 
and  may  be  made  per  verba  de  praesenti,  without  attending  ceremonies; 
but  some  public  recognition  of  it  is  necessary  as  evidence  of  its  existence; 
e.  g.,  cohabitation. 

Approved  in  Travers  v.  Reinhardt,  205  U.  S.  440,  51  L.  Ed.  873,  27 
Sup.  Ct.  663,  holding  man  and  woman  going  through  ceremony  in  Vir- 
ginia without  license  which  woman  thought  was  marriage  by  clergyman, 
and  living  as  husband  and  wife  in  New  Jersey  for  many  years,  and 
woman  was  appointed  executrix  in  will  of  husband,  marriage  was  valid; 
Adger  v.  Ackerman,  115  Fed.  126,  52  C.  C.  A.  568,  holding  common-law 
marriage  presumed  from  matrimonial  cohabitation,  repute,  declarations, 
knd  acts  of  the  parties,  and  subsequent  ceremonial  marriage  does  not 
overcome  the  presumptions;  Sorenson  v.  Sorenson,  68  Neb.  508,  100 
N.  W.  933,  holding  mere  ''agreement  to  live  together  as  husband  and 
wife"  insufficient;  Warren  v.  Canard,  30  Okl.  518,  120  Pac.  601,  holding 
it  was  error  in  trial  involving  existence  of  common-law  marriage,  for 
court  to  exclude  evidence  tending  to  show  that  during  time  of  cohabita- 
tion woman  was  common  prostitute;  Reaves  v.  Reaves,  15  Okl.  256,  82 
Pac.  495,  sustaining  on  facts  a  mere  agreement  to  marry  followed  by 
open  cohabitation;  Sharon  v.  Sharon,  75  Cal.  27,  16  Pac.  357,  present 
consent  to  marry,  followed  by  a  consummation,  constitutes  a  marriage. 

Common-law  marriages.    Notes,  124  Am.  St.  Rep.  118,  119;  L.  R.  A. 
1915E,  19,  SO. 

Vaildity  of  common-law  marriage  in  American  jurisdictions.    Note, 
Ann.  Oas.  1912D,  598. 
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112  U.  S.  495-501,  28  L.  Ed.  825,  5  Sup.  Ct.  241,  ABTHUB  V.  MORGAN. 

Carriage  in  use  abroad  for  a  year  by  Its  owner,  who  brings  it  to  this 
country  for  his  own  use,  and  not  for  another  nor  for  sale,  is  ''household 
eflfects"  and  ftee  ftom  duty. 

Approved  in  Knowlton  v.  Moore,  178  U.  S.  93,  44  L.  Ed.  990,  20  Sup. 
Ct.  768,  holding  section  heading  of  statute  properly  considered  in  inter- 
preting same,  when  ambiguity  exists  and  literal  interpretation  will  work 
wrong  or  injury ;  United  States  y.  W.  R.  Grace  &  Co.,  166  Fed.  749,  92 
C.  C.  A.  596,  holding  automobiles  are  not  exempt  from  customs  duty 
under  tariff  act  placing  books,  libraries  and  household  offects  on  free 
list;  Hillhouse  v.  United  States,  152  Fed.  164,  81  C.  C.  A.  415,  provision 
for .' 'household  effects"  in  tariff  act  free  list  includes  automobiles; 
Lynch  v.  Boyer,  56  Ind.  App.  518,  106  N.  E.  787,  term  ''household 
goods"  does  not  extend  to  furniture  used  by  single  man  for  rooming- 
house,  and  failure  of  mortgagee  to  give  required  receipt  does  not  ren- 
der mortgage  invalid,  where  it  was  taken  as  security  for  price  of  furni- 
ture; Territory  of  Russelle,  13  N.  M.  563,  86  Pac.  551,  phrase  "domestic 
machinery"  in  New  Mexico  law  did  not  include  buggy  or  wagon  for 
use  at  purchaser's  home,  and  defendant  was  guilty  of  peddling  with- 
out license;  Sandow  v.  United  States,  84  Fed.  147,  family  carriage 
horses,  used  abroad,  are  "household  effects,''  under  act  of  1890. 

• 

Protest,  stating  that  carriage  is  "personal  elfects,"  accompanied  with 
affidavit  that  it  had  been  used  over  a  year,  is  a  sufficient  protest  that  it 
was  free,  from  duty  as  household  effects,  to  warrant  a  recovery  of  duty 
paid. 

Approved  in  Battle  &  Co.  Chemists'  Corp.  v.  United  States,  108  Fed. 
220,  holding  importer  must  stand  on  objections  made  in  his  protest,  can- 
not vary  from  nor  enlarge  them  on  trial,  nor  in  his  petition  for  review; 
Schell  V.  Frauch^,  138  U.  S.  568,  84  L.  Ed,  1042, 11  Sup.  Ct.  378,  protest, 
indicating  intelligently  importer's  objection  to  duty  levied,  is  sufficient; 
Heinze  v.  Arthur,  144  U.  S.  34,  86  L.  Ed.  385,  12  Sup.  Ct.  606,  and  Shaw 
V.  Prior,  68  Fed.  423,  holding  protest  was  sufficiently  definite. 

A  protest  need  not  be  made  with  technical  precision,  but  is  sufficient 
if  It  shows  fairly  that  objection  afterward  made  at  trial  was  in  party's 
mind  and  was  brought  to  collector's  knowledge,  so  as  to  secure  the  govern- 
ment the  practical  advantage  intended  by  the  statute. 

Approved  in  Lothrop  v.  United  States,  164  Fed.  101,  protest,  imper- 
fectly expressed,  setting  forth  importer's  objections  to  customs  duty, 
which  may  be  understood  when  read  in  connection  with  statute,  is  suffi- 
cient; Herrman  v.  Robertson,  152  U.  S.  525,  38  L.  Ed.  540,  14  Sup.  Ct. 
688,  protest  failing  to  suggest  the  provision  which  actually  controlled, 
was  defective;  United  States  v.  Salambier,  170  U.  S.  627,  42  L.  Ed.  1170, 
18  Sup.  Ct.  774,  holding  protest  was  sufficient ;  Legg  v.  Hedden,  37  Fed. 
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864,  importer  cannot  recover  on  a  nonenumerated  ground;  In  re  Collec- 
tor of  Customs,  56  Fed.  277,  5  C.  C.  A.  101,  holding  board  of  appraisers 
cannot  find  that  goods  are  dutiable  as  class  other  than  that  specified 
in  protest. 

Necessity  and  sufficiency  of  grounds  in  notice  of  protest  required 
as  condition  of  recovering  unlawful  tax  paid.  Note,  86  L.  B,  A. 
(N.  S.)  488. 

Miscellaneous.  Cited  in  Anderson  Co.  Commrs.  v.  Beal,  113  U.  S. 
242,  28  L.  Ed.  971,  5  Sup.  Ct.  441,  National  Exchange  Bank  v.  White, 
30  Fed.  415,  and  Robertson  v.  Edelhoff,  132  U.  S.  626,  38  L.  Ed.  481, 
10  Sup.  Ct.  190,  all  to  point  that  court  may  direct  a  verdict  where  there 
is  no  question  of  fact. 

112  tr.  8.  602^06»  28  L.  Ed.  811,  6  Sup.  Ct.  287,  ENOLAND  ▼.  OEBHABDT. 

Finding  of  fact  cannot  be  re-examined  on  error  in  Supreme  Court,  unless 
brought  into  record  by  bill  of  exceptions,  agreed  statement^  or  special  finding. 
Approved  in  Duncan  v.  Atchison  etc.  R.  Co.,  72  Fed.  812,  19  C.  C.  A. 
202,  following  rule;  Behn,  Meyer  &  Co.  v.  Campbell,  205  U.  S.  407,  51 
L.  Ed.  859,  27  Sup.  Ct.  502,  affirming  judgment  of  Supreme  Court  of 
Philippine  Islands  on  writ  of  error,  where  no  error  of  law  was  apparent 
on  record,  and  refusing  to  make  inquiry  whether  there  was  error  in 
questions  of  fact;  Chicago  Great  Western  R.  Co.  v.  Le  Valley,  233  Fed. 
387,  holding  that  as  grounds  of  written  motion,  motion  itself,  and  ruling 
thereon,  and  exception  thereto  were  not  preserved  by  bill  of  exceptions, 
they  were  not  part  of  record,  and  ruling  was  not  reviewable;  Fellman 
V.  Royal  Ins.  Co.,  185  Fed.  690,  107  C.  C.  A.  637,  writ  of  error  brings 
before  appellate  court  for  review  record  of  case,  pleadings,  judgment, 
bill  of  exceptions,  and  agreed  statement  of  facts ;  Ghost  v.  United  States, 
168  Fed.  842,  94  C.  C.  A.  253,  motion  to  strike  out  part  of  answer  and 
ruling  thereon  cannot  be  regarded  as  part  of  record,  upon  writ  of  error, 
unless  made  such  by  bill  of  exceptions,  nor  is  ruling  upon  such  motion 
open  to  review  where  no  exception  thereto  was  taken;  Pacific  Sheet 
Metal  Works  v.  Californian  Canneries  Co.,  164  Fed.  984,  91  C.  C.  A.  108, 
under  Federal  practice  opinion  of  trial  court  cannot  be  referred  to  by 
appellate  court  for  purpose  of  ascertaining  facts  upon  which  it  was 
based,  nor  to  control  formal  findings  made,  although  reference  thereto 
is  incorporated  in  bill  of  exceptions;  Lew  Moy  v.  United  States,  164 
Fed.  323,  90  C.  C.  A.  254,  findings  of  District  Court  adverse  to  right  of 
Chinese  person  to  remain  in  United  States  on  claim  of  citizenship,  can- 
not be  reviewed  on  writ  of  error,  where  evidence  was  not  made  part  of 
record  by  bill  of  exceptions;  Continental  Gin  Co.  v.  Murray  Co.,  162 
Fed.  875,  89  C.  C.  A.  563,  order  of  Circuit  Court  adjudging  contempt 
for  violation  of  injunction  against  infringement  of  patent,  and  impos- 
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ing  fine,  is  reviewable  on  error  by  Circuit  Court  of  Appeals,  but  ux>on 
such  writ  only  matters  of  law  appearing  on  record  can  be  considered; 
Teller  v.  United  States,  111  Fed.  121,  49  C.  C.  A.  263,  holding  party 
moving  for  review  action  trial  court  responsible  to  appellate  court  for 
insertion  in  transcript  of  copies  of  all  papers  necessary  to  hearing. 

Distinguished  in  dissenting  opinion  in  Fellman  v.  Royal  Ins.  Co.,  185 
Fed.  691,  107  C.  C.  A.  637,  majority  holding  that  agreed  statement  of 
facts  was  part  of  record  for  purposes  of  reviewal  on  writ  of  error. 

Writ  of  error.    Note,  91  Am.  Dec.  196. 

Paper  f jaund  among  files  in  a  cause,  can  only  be  broui^t  In  tbe  record 
by  bill  of  exceptions,  or  something  equivalent  thereto. 

Approved  in  McDonnell  v.  Jordan,  178  U.  S.  234,  44  L.  Ed.  1050,  20 
Sup.  Ct.  888,  holding  application  removal  will  contest  to  Federal  Cirouit 
Court  for  ''prejudice  or  local  influence,"  too  late  after  mistrial,  under 
Cong,  act  August  13,  1886;  Rio  Grande  Irr.  etc.  Co.  v.  Qildersleeve,  174 
U.  S.  608,  43  L.  Ed.  1103, 19  Sup.  Ct.  762,  holding  withdrawal  of  appear- 
ance was  sufficiently  brought  into  the  record  by  bill  of  exceptions. 

Opinion  of  court  below  is  not  part  of  record  in  Supreme  Court. 
Approved  in  Loeb  v.  Trustees  of  Columbia  Township,  179  U.  S.  481, 
45  L.  Ed.  287,  21  Sup.  Ct.  178,  holding  Circuit  Court's  opinion,  regu- 
larly filed,  and  annexed  to  and  transmitted  with  record  to  Federal  Su- 
preme Court,  may  be  examined;  Townsend  v.  Beatrice  Cemetery  Assn., 
139  Fed.  383,  70  C.  C.  A.  521,  refusing  to  review  equity  case  in  absence 
of  evidence,  although  opinion  filed  by  lower  court ;  United  States  v.  Tay- 
lor, 147  U.  S.  700,  37  L.  Ed.  887,  13  Sup.  Ct.  481,  proceedings  before 
commissioner,  including  affidavits,  form  no  part  of  the  record. 

Opinion  of  court  below  as  part  of  record.    Note,  15  L.  R.  A.  799. 

112  U.  8.  606-510,  28  L.  Ed.  809,  5  Sup.  Ct.  289,  NEW  OKLEAKS  INS.  OO. 
▼.  ALBBO  CO. 

Omission  to  specify  term  in  describing  Judgment  appealed  from  is  net 
fatal,  and  opportunity  to  furnish  new  security  should  be  given. 

Approved  in  Davis  v.  Wakelee,  156  U.  S.  685,  89  L.  Ed.  583,  15  Sup. 
Ct.  556,  following  rule ;  Jackson  v.  Relf ,  24  Fla.  199,  4  South.  535,  vacat- 
ing supersedeas  and  allowing  appellant  to  file  a  new  bond. 

Requirement  or  permission  of  new  or  additional  appeal  or  super- 
sedeas bond  in  appellate  court.    Note,  10  Ann.  Oas.  804,  805. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  859,  860. 

Barratry  of  master,  following  stranding  by  peril  of  the  sea,  would  not 
relieve  company  insuring  against  both  perils  of  the  sea  and  liarratry  of 
master. 
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Approved  in  Meyer  v.  Great  Western  Ins.  Co.,  104  CaL  3S7,  38  Pac.  84, 
holding  evidence  authorized  a  finding  of  barratiy. 

112  U.  S.  510-^13,  28  L.  Ed.  808,  5  8np.  Ot.  286,  .tJKITED  STATES  T. 
NORTH. 

Officers  of  navy  and  regtdar  aimy,  fliflitlAg  in  war  -with  Mexico,  are 
entitled  to  three  months'  extra  pay  under  act  of  1848. 

Approved  in  United  States  v.  Hite,  204  U.  S.  346,  51  L.  Ed.  515,  27 
Sup.  Ct.  386,  two  months'  pay  of  navy  officer  detached  from  vessel  and 
ordered  home  to  be  honorably  discharged  after  creditable  service  during 
war  with  Spain,  is  to  be  computed  at  rate  of  pay  he  was  receiving  for 
sea  service  when  detached,  and  not  for  rate  of  pay  for  shore  service 
when  actually  discharged;  Dallas  County  v.  Lively,  106  Tex.  378,  167 
S.  W.  225,  allowance  to  county  judge  for  ex-officio  services  already  per^ 
formed,  where  no  salary  had  been  provided,  was  not  invalid  as  extra 
compensation. 

112  U.  S.  514-526,  28  L.  Ed.  812,  6  Sup.  Ot.  468,  THE  ELIZABETH  JONES. 

Where  schooner,  sailing  with  the  wind,  came  into  collision  with  bark 
close-hauled  on  port  tack,  held,  that  bark  was  at  fault  for  not  keeping  her 
course,  under  rule  18,  no  cause  for  deviation  existing  under  rule  19,  and 
precautions  required  by  rule  20  being  neglected. 

Approved  in  The  Metamora,  144  Fed.  938,  75  C.  C.  A.  676,  blaming 
vessel  not  allowing  for  yawing  of  another,  close-hauled  in  strong  wind 
and  heavy  sea;  The  Eagle  Wing,  135  Fed.  829,  holding  privileged  vessel 
at  fault  changing  course  just  prior  to  collision ;  The  Sitka,  132  Fed.  868, 
holding  tow  at  fault  changing  course  to  starboard  after  collision  between 
tug  and  other  vessel;  The  Britannia,  153  U.  S.  143,  SB  L.  Ed.  666,  14 
Sup.  Ct.  799,  holding  vessel  at  fault  in  not  keeping  her  course,  the 
other  boat  having  kept  out  of  the  way ;  The  Pehnland,  23  Fed.  655,  bur- 
den is  upon  vessel  departing  from  rule;  The  City  of  Atlanta,  26  Fed. 
462,  vessel  departing  from  rule  18  takes  upon  herself  the  risk; 
Alcne,  74  Fed.  272,  holding  collision  due  to  vessel's  changing  her  course; 
The  Emily  B.  Maxwell,  96  Fed.  1002,  37  C.  C.  A.  658,  holding  luffing 
half  a  point,  by  vessel  close-hauled,  does  not  constitute  a  change  of 
course. 

Distinguished  in  The  Patria,  92  Fed.  416,  holding  it  was  duty  of  mas- 
ter of  schooner  to  luff. 

Where  one  ship  has,  by  wrong  manoeuvres,  placed  another  in  extreme 
danger,  latter  Is  to  blame  if  she  has  not  been  manoeuvred  with  perfect 
skill  and  presence  of  mind. 

Approved  in  The  Henry  W.  Oliver,  202  Fed.  310,  collision  between 
steamship  with  barge  in  tow  and  overtaking  steamship  was  due  to  lat- 
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ter's  crowding  too  close  and  causing  suction;  The  Lake  Shore,  201  Fed. 
463,  vessel  which  by  negligent  navigation  causes  another  to  injure  her- 
self by  striking  against  bank  or  other  obstacle,  is  as  much  responsible 
as  though  it  was  caused  by  direct  collision ;  Minnesota  S.  S.  Co.  v.  Lehigh 
Valley  Transp.  Co.,  129  Fed.  28,  63  C.  C.  A.  672,  holding  master  excu- 
sable even  if  all  precautions  were  not  taken;  The  Queen  Elizabeth,  122 
Fed.  408,  69  C.  C.  A.  346,  holding  action  of  another  vessel  causing  sudden 
peril,  experienced  navigator  of  another  vessel  trying  to  avoid  collision, 
his  vessel  not  at  fault  though  his  judgment  erred;  The  Atlantis,  119  Fed, 
572,  66  C.  C.  A.  134,  holding  fault  of  overtaking  vessel  for  collision, 
every  reasonable  doubt  should  be  resolved  in  her  favor  regarding  her 
contributory  fault;  The  Protector,  113  Fed.  870,  61  C.  C.  A.  492,  hold- 
ing error  in  extremis  does  not  exculpate  vessel  whose  prior  negligence 
brought  about  the  situation;  The  City  of  Augusta,  102  Fed.  997,  holding 
privileged  one  of  two  crossing  steam  vessels  must  stop  and  reverse  where 
it  is  obvious  that  she  cannot  avoid  collision  by  her  own  manoeuvers; 
The  Ma«:gie  Smith,  123  U.  S.  355,  31  L.  Ed.  178,  8  Sup.  Ct.  162,  The 
Robert  Holland,  69  Fed.  202,  and  Slyfield  v.  Penfold,  66  Fed.  366,  13 
C.  C.  A.  512,  all  following  rule ;  The  Blue  Jacket,  144  U.  S.  392,  36  L.  Ed. 
478,  12  Sup.  Ct.  719,  and  The  Nacoochce,  137  V.  S.  340,  34  L.  Ed.  691, 
11  Sup.  Ct.  126,  both  holding  failure  to  port  was  an  error  in  judgment 
in  extremis;  The  Nereus,  23  Fed.  458,  rule  that  previous  faults  not 
directly  involved  in  risk  of  collision  is  not  applicable  to  situations  in 
extremis;  The  City  of  Merida,  24  Fed.  236,  holding  error  not  one  in  ex- 
tremis; The  Strathay,  27  Fed.  566,  holding  error  of  judgment  by  pilot 
in  extremis,' no  defense;  The  City  of  Springfield,  29  Fed.  926,  holding 
tug's  backing  not  a  fault;  Fenton  v.  The  Renovator,  30  Fed.  196,  bear- 
ing away  at  the  last  moment  is  not  a  fault;  Emigh  v.  The  Osceola,  33 
Fed.  720,  an  error  of  judgment  in  extremis  is  not  a  fault ;  The  Roanoke, 
46  Fed.  907,  change  of  course  by  sailing  vessel  excused  steamer  from 
reversing;  The  New  York,  63  Fed.  559,  previous  notice  of  probable 
danger  precluded  defense  of  error  in  extremis;  Transfer  No.  8,  63  Fed. 
672,  excusing  from  negligence  in  extremis;  The  Circassia,  66  Fed.  117, 
holding  fault  in  obscuration  of  light  precluded  defense  of  error  in  ex- 
tremis; The  Grace  Seymour,  63  Fed.  166,  holding  bark  liable,  though 
schooner's  luff  was  a  mistake;  Bigelow  v.  Nickersbn,  70  Fed.  123,  30 
L.  B.  A.  842,  17  C.  C.  A.  1,  holding  sailing  vessel  not  liable  for  changing 
her  course;  The  Ohio,  91  Fed.  658,  33  C.  C.  A.  667,  failure  of  master  of 
Ohio  to  reverse  instantly,  did  not  render  her  liable. 

Final  porting  by  bark,  in  collision  with  schooner,  held  not  excusable, 
as  being  done  in  extremis,  because  not  produced  by  any  fault  in  schooner. 
Approved  in  O'Keefe  v.  Staples  Coal  Co.,  201  Fed.  142,  holding  tear- 
ing away  of  schooner's  masts  by  striking  drawbridge  was  due  solely  to 
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negligence  of  county  bridge  tender  failing  to  open  bridge  in  response  to 
signals,  and  county  w«ts  liable ;  The  Chickasaw,  38  Fed.  364,  error  in  ex-' 
trends  is  no  defense,  where  injured  vessel  committed  no  fault;  The  Alli- 
anca,  39  Fed.  478,  479,  The  Express,  44  Fed.  397,  and  La  Champagne, 
47  Fed.  128,  shutting  out  defense  of  error  in  extremis,  because  of  prior 
fault;  The  Viola,  59  Fed.  634,  absence  of  lookout  precluded  defense  of 
error  in  extremis;  The  R.  H.  Waterman  etc.  Transfer  No.  8,  82  Fed. 
483,  holding  position  of  vessel  was  due  to  her  own  fault. 

112  U.  &  626-536,  28  L.  Ed.  816,  6  Sup.  Ot.  291,  BUTTON  V.  THOBNTON. 

Under  devise  to  A.  in  fee,  and,  in  case  he  should  die  under  age  and 
without  children,  ti>  B.  in  fee,  the  devise  over  takes  effect  upon  death  at  any 
time  of  first  devisee  under  age  and  without  children,  whether  in  testator's 
lifetime  or  not. 

Approved  in  McClelland  v.  Rose,  208  Fed.  511, 125  C.  C.  A.  505,  where 
will  bequeathed  to  son  of  testator  residue  of  estate  under  trust  for 
twenty-five  years,  with  provision  that,  in  case  of  son's  death,  residue 
should  pass  to  testator's  heirs,  son  having  survived  period  of  trust,  de- 
vise over  was  inoperative;  Yocum  v.  Parker,  134  Fed.  207,  67  C.  C.  A. 
227,  holding  devise  to  son  and  on  death  without  issue  to  collateral  heirs, 
title  vested  in  devisee  upon  birth  of  issue;  Carpenter  v.  Sangamon  Loan 
etc.  Co.,  229  111.  491,  492,  182  N.  E.  419,  420,  where  testatrix  devised 
residue  of  estate  to  her  four  children  to  be  equally  divided,  and  if  .one 
or  more  should  die  without  wife  or  husband,  or  child,  then  to  survivor 
or  survivors,  devisees  took  base  or  determinable  fee ;  Fif er  y.  Allen,  228 
m.  514,  515,  516, 181  N.  £.  1107,  devise  to  one  person  but  in  case  of  his 
death  without  heir  of  his  body  living,  then  to  another,'  creates  deter- 
minable fee  in  first  taker,  and  devise  over  is  valid;  Curry  v.  Curry,  58 
Ind.  App.  581,  105  N.  £.  956,  holding  son  acquired  only  determinable 
fee,  with  no  power  of  disposition,  subject  to  be  divested  in  favor  of 
daughter  on  son's  death  without  wife  or  children  surviving,  and  daugh- 
ter took  by  way  of  executory  devise,  not  in  remainder;  Lovering  v.  Balch, 
210  Mass.  109,  96  N.  E.  144,  holding  codicil  did  not  cut  down  absolute 
estate  given  to  daughter  in  will  to  life  estate  in  case  she  survived 
mother,  but  was  merely  added  to  provide  for  daughter's  husband  if  she 
died  before  testator,  and  did  not  become  operative  if  she  survived  tes- 
tator; In  re  Willit's  Estate,  88  Neb.  809,  33  L.  R.  A.  (N.  S.)  321,  130 
N.  W.  758,  where  testator  devised  property  to  two  grandsons  and  pro- 
vided that  upon  death  of  either  his  share  should  revert  to  other  and 
gave  executor  power  to  sell  real  estate  and  guardian  to  hold  proceeds 
in  trust  until  each  attained  majority,  period  of  distribution  limited  sur- 
vivorship and  contingency  was  terminable  at  majority;  In  re  Barrett's 
Estate,  85  Neb.  341,  27  L.  B.  A.  (N.  S.)  1047,  123  N.  W.  301,  holding 
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will  of  father  vested  son  with  base  or  determinable  fee,  and  daughter 
took  estate  in  fee  simple  upon  death  of  her  brother;  St.  Paul's  Sani- 
tarium V.  Freeman,  102  Tex.  378,  132  Am,  St.  Rep.  886,  117  S.  W.  426, 
under  will  giving  plaintiff  all  testator's  property,  and  providing  that  if 
plaintiff  should  die  without  issue  property  shall  be  given  to  another  de- 
visee,  limitation  over  to  other  devisee  takes  effect;  Dent  v.  Pickens,  61 
W.  Va.  504,  58  S.  E.  1035,  holding  devisee  took  defeasible  estate  in  fee 
to  real  property,  with  estate  limited  thereon  by  executory  devisee  to 
other  persons  described  in  will;  dissenting  opinion  in  Estate  of  Caroth- 
ers,  161  Cal.  606,  119  Pac.  933,  majority  holding  that  will  giving  to  tes- 
tator's wife  and  son  estate  for  life  of  wife  in  farm,  and  on  wife^  death 
farm  was  to  vest  absolutely  in  son,  and  in  case  he  died  without  issue 
property  was  to  vest  in  second  son,  and  at  his  death  to  go  to  daughter, 
was  sufficient  to  impose  conditional  limitations  on  fee ;  First  Nat.  Bank 
V.  De  Pauw,  75  Fed.  780,  Summers  v.  Smith,  127  111.  649,  21  N.  E.  192, 
Smith  V.  KimbeU,  153  lU.  378,  38  N.  E.  1031,  and  Matter  of  New  York 
etc.  R.  Co.,  105  N.  Y.  95,  59  Am.  Rep.  481,  11  N.  E.  494,  all  foUowing 
rule;  Shadden  v.  Hembree,  17  Or.  25,  18  Pac.  577,  holding  testator  in- 
tended property  should  go  to  nephew  in  case  latter  survived  his  son; 
Barber  v.  Pittsburgh  etc.  Ey.  Co.,  166  U.  S.  103,  41  L.  Ed,  934, 17  Sup. 
Ct.  493,  arguendo. 

Distinguished  in  First  Nat.  Bank  v.  De  Pauw,  86  Fed.  725,  30  C.  C.  A. 
360,  holding,  under  rule  in  Indiana,  death  during  life  of  testator  was 
referred  to. 

Devise  over  where  devisee  dies  without  issue.  Note,  56  Am.  Rep. 
780. 

Time  to  which  contingency  of  death  of  legatee  or  devisee  without 
child  or  issue,  upon  which  gift  conditioned  is  referable.  Note, 
25  L.  R.  A.  (N.  S.)  1057,  1064,  1082. 

Divesting  of  vested  reversion.    Note,  25  E.  R.  0.  604. 

Wliere  devise  is  to  A.  in  fee,  and,  <1n  case  of  liis  death,**  to  another  In 
fee,  it  refers  only  to  death  in  testator's  lifetime. 

Approved  in  Vanderzee  v.  Slingerland,  103  N.  Y.  55,  8  N.  E.  249,  and 
Armistead  v.  Hartt,  97  Va.  319,  33  S.  E.  617,  both  following  rule ;  Myar 
V.  Snow,  49  Ark.  130,  4  S.  W.  383,  holding  mortgage  could  confer  no 
right  of  possession  against  children,  after  her  death. 

State  statute  that  two  concurring  verdicts  and  Judgments  in  ejectment 
shall  be  conclusive  of  title,  established  a  role  of  property  and  binds  Federal 
courts. 

Approved  in  Dishong  v.  Finkbiner,  46  Fed.  17,  holding  bringing  of 
second  suit  of  ejectment,  not  vexatious  litigation;  Elder  y.  McClaskeyj 
XII— 50 
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70  Fed.  538,  17  C.  G.  A.  251,  following  State  constmction  of  statute  of 
limitations. 

Questions  of  State  law  as  to  which  State  court  decision  must  be 
followed  in  actions  originating  in,  or  removed  to  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  436. 

Under  statute  of  Pennsylvania,  providing  that  two  concurring  verdicts 
and  Judgments  In  ejectment  shall  he  conclusive,  one  Judgment  on  a  special 
verdict  Is  not  conclusive  of  any  fact  found  by  that  verdict;  and  two  verdicts 
and  Judgments  are  not  conclusive  upon  a  title  not  therein  adjudicated. 

App^ved  in  Gibson  v.  Lyon,  115  U.  S.  446,  29  L.  Ed.  442,  6  Sup.  Ct. 
132,  and  Barber  v.  Pittsburgh  etc.  Ry.  Co.,  166  U.  S.  99,  41  L.  Ed.  933, 
17  Sup.  Ct.  491,  when  single  verdict  and  judgment  in  ejectment  is  not 
conclusive  in  State  courts,  it  is  not  in  Federal. 

112  tr.  a  636-680,  28  L.  Ed.  770,  6  Sup.  Ct  266,  CHEW  HEONa  ▼.  UNITED 
STATES. 

Treaties  constitute  part  of  supreme  law  of  the  land,  and  courts  must 
respect  their  stipulations. 

Approved  in  United  States  v.  Mrs.  Gin  Lim,  176  U.  S.  465,  44  L.  Ed. 
647,  20  Sup.  Ct.  418,  holding  treaty  of  1880,  and  act  of  Congress  1884, 
permit  wife  and  minor  children  of  Chinese  merchant  to  enter  country, 
he  being  domiciled  here;  Ex  parte  Toscano,  208  Fed.  942,  two  parties 
engaged  in  civil  war  in  Mexico  are  belligerents,  and  United  States  is 
under  duty  to  carry  out  provision  of  Hague  Treaty,  1907,  to  intern 
troops  of  either  belligerent  found  within  its  borders;  United  States  v. 
Rauscher,  119  U.  S.  419,  80  L.  Ed.  429,  7  Sup.  Ct.  244,  following  rule; 
Ex  parte  McCabe,  46  Fed.  373,  12  L.  B.  A.  596,  construing  treaty  with 
Mexico,  of  1861;  The.  La  Ninfa,  76  Fed.  518,  21  C.  C.  A.  434,  award  by 
arbitrators,  under  a  treaty,  is  as  binding  on  courts  as  an  act  of  Con- 
gress; dissenting  opinion  in  Baldwin  v.  Franks,  120  U.  S.  696,  30  L.  Ed. 
774,  7  Sup.  Ct.  664j^  majority  construing  "citizen,"  in  Rev.  Stats.,  §  5508, 
to  be  used  in  its  political  sense. 

Bepeals  by  implication  are  not  f ayored,  and  ne^r  admitted  where  both 
acts  can  stand. 

Approved  in  United  States  v.  Lee  Yen  Tai,  185  U.  S.  222,  46  L.  Ed. 
883,  22  Sup.  Ct.  633,  holding  treaty  with  China  December  8,  1894,  fail- 
ing to  prescribe  procedure  of  deportation,  does  not  abrogate  prior  proce- 
dure of  May,  1882,  and  July,  1884;  Guthrie  v.  Sparks,  131  Fed.  449,  65 
C^  C.  A.  427,  holding  act  denying  fiscal  court  power  to  levy  tax  to  pay 
railroad  bond  indebtedness,  unrepealed  by  later  act  creating  power  to 
levy  general  county  taxes;  United  States  v.  Hampton,  101  Fed.  715,  41 
C.  C.  A.  625,  holdii^  ''Dependent  Pension  Act,''  June  27, 1890  (26  Stat., 
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c.  634),  did  not  impliedly  repeal  Rev.  Stats.,  §  4716,  regarding  paying 
no  pensions  those  aiding  late  rebellion ;  Harper  v.  Cnnningham,  5  App. 
D.  C.  208,  courts  of  this  District  have  jurisdiction  to  render  judgment 
upon  confession  either  upon  appearance  of  party  in  person  or  through 
warrant  of  attorney  for  that  purpose,  except  within  meaning  of  statute 
of  Maryland,  1747,  prohibiting  exacting  of  bonds  with  power  of  attorney 
to  confess  judgment  thereon;  United  States  v.  Buckles,  6  Ind.  Ter.  323, 
97  S.  W.  1024,  act  of  Congress,  1895,  making  it  offense  for  person  to 
carry  intoxicating  liquor  into  Indian  Territory  is  not  impliedly  repealed 
by  act  of  Congress,  1897,  punishing  person  for  introducing  or  attempt- 
ing to  introduce  intoxicants  into  Indian  country;  Croasdale  v.  Davis,  9 
Kan.  App.  192,  59  Pac.  668,  whether  act  of  1869  repealed  act  of  1868 
was  immaterial,  since  power  of  clerk  of  court  of  appeals  to  tax  costs 
must  be  determined  by  act  of  1868,  under  which  such  clerk  is  author- 
ized to  tax  costs  on  same  basis  that  costs  are  taxed  in  District  Courts; 
Ascher  &  Baxter  v.  Edward  Moyse  &  Co.,  101  Miss.  44,  57  South.  301, 
laws  punishing  jnaintenance  of  place  of  business  in  State  to  carry  on 
dealings  in  futures  on  margins,  deals  only  with  bucket  shops  and  places 
to  receive  orders  for  futures  on  margin;  State  v.  Southern  Ry.  Co.,  141 
N.  C.  853,  54  S.  E.  297,  regulation  of  State  board  of  agriculture  con- 
trolling transportation  of  cattle  within  State  as  adopted  by  laws  1901, 
were  not  repealed  by  subsequent  acts  requiring  carriers  to  teceive  and 
ship  freight  under  penalties  for  refusal,  since  such  statutes  apx)licd  to 
freight  not  forbidden;  Huston  v.  Scott,  20  Okl.  151,  36  L.  R.  A.  (N.  S.) 
721,  94  Pac.  516,  Oklahoma  statute  1893  making  it  misdemeanor  to  buy 
or  sell  right  or  title  to  land,  where  grantor  has  not  been  in  possession 
for  one  year,  is  not  repealed  by  act  of  1897  entitled  "Real  Estate  Con- 
veyances, Mortgages,  and  Contracts";  Giles  v.  Dennison,  15  Okl. .63,  78 
Pac.  177,  denying  prior  act  repealed  by  later,  both  providing  plans  to 
raise  revenue  to  construct  buildings;  Carpenter  v.  Russell,  13  Okl.  283, 
73  Pac.  932,  holding  act  covering  only  probate  matters  not  repealed  by 
act  giving  probate  judges  jurisdiction  of  causes,  civil  and  criminal ;  Allen 
V.  Reed,  10  Okl.  156,  63  Pac.  877,  holding  congressional  act  reserving 
county  seats  not  defeating  territorial  act  providing  for  an  election  for 
county  seats;  United  States  v.  Foreman,  56  Okl.  257,  48  Pac.  98,  allow- 
ing entr3anan  choice  of  statutes  to  recover  money  paid  for  land  errone- 
ous, allowed  and  subsequently  canceled;  Block  v.  Crockett,  61  W.  Va. 
428,  56  S.  E.  826,  ordinances  prohibiting  business  on  Sunday  except 
works  of  necessity,  which  do  not  exempt  from  penalties  imposed  for  such 
labor  persons  and  corporations  as  prescribed. by  code,  are  void;  United 
States  V.  Langston,  118  U.  S.  393,  30  L.  Ed.  165,  6  Sup.  Ct.  1187,  Smith- 
meyer  v.  United  States,  147  U.  S.  358,  37  L.  Ed.  200,  13  Sup.  Ct.  326, 
Fisk  V.  Henarie,  13  Sawy.  321,  35  Fed.  232,  Gilchrist  v.  Helena  etc. 
R.  Co.,  47  Fed.  595,  Smith  v.  Atchison  R.  Co.,  64  Fed.  277,  People's 


112  U.  S.  536-n580        NOTES  ON  U.  S.  REPORTS.  788 

Bank  v.  Aetna  Ins.  Co.,  76  Fed.  549,  Bernardin  v.  Northall,  77  Fed.  852, 
Bailey  Liquor  Co.  v.  Austin,  82  Fed.  786,  Wooley  v.  Watkins,  2  Idaho, 
662,  22  Pac.  104,  State  v.  Archibald,  43  Minn.  330,  45  N.  W.  607,  Win- 
slow  V.  Mortpn,  118  N.  C.  491,  24  S.  E.  418,  and  State  v.  Enoch,  26 
W.  Va.  257,  all  construing  various  statutes ;  dissenting  opinion  in  Chap- 
man V.  Handley,  7  Utah,  59,  24  Pac.  676,  majority  holding  second  act 
annulled  first. 

Distinguished  in  Louisville  Water  Co.  v.  Clark,  143  U.  S.  11,  36  L.  Ed. 
58,  12  Sup.  Ct.  349,  holding  immunity  from  taxation  was  withdrawn  by 
general  revenue  act. 

Act  to  execute  treaty  should  be  so  interpreted  as  to  recognize  and  save 
rights  secured  by  it. 

Approved  in  United  States  v.  Lim  Yuen,  211  Fed.  1007,  Chinese  per- 
sons, admitted  into  United  States  without  fraud,  as  sons  of  Chinese 
merchant  and  teacher,  residents  of  United  States,  were  not  subject  to 
deportation  for  working  in  laundry  after  arriving  at  age ;  United  States 
V.  Quong  Chee,  11  Ariz.  24,  89  Pac.  528,  Chinaman  wlio  was  resident 
merchant  in  United  States  prior  to  legislation  excluding  Chinese  labor- 
ers, and  who  is  in  possession  of  merchant's  certificate,  cannot  be  de- 
ported because  he  has  become  restaurant-keeper  and  has  no  laborer's 
certificate ;  Lau  Ow  Bew  v.  United  States,  144  U.  S.  62,  36  L.  Ed.  345, 
12  Sup.  Ct.  521,  holding  restriction  act  not  applicable  to  merchant  domi- 
ciled here,  temporarily  absent;  dissenting  opinion  in  Ward  v.  Race- 
Horse,  163  U.  S.  517,  41  L.  Ed.  249,  16  Sup.  Ct.  1081,  majority  holding 
treaty  with  Indians  did  not  give  them  right  to  hunt,  in  violation  of  game 
laws ;  Lem  Moon  Sing  v.  United  States,  158  U.  S.  549,  39  L.  Ed.  1086, 
15  Sup.  Ct.  971,  arguendo. 

Statutes  are  never  given  a  retrospective  operation,  whereby  rights  pre- 
viously vested  are  injuriously  affected,  unless  language  is  such  as  to  leave 
no  doubt  that  such  was  legislative  intent. 

Approved  in  United  States  v.  Illinois  Cent.  R.  Co.,  170  Fed.  550,  95 
C.  C.  A.  628,  Safety  Appliance  Act  requiring  interstate  carriers  to  equip 
cars  in  interstate  commerce  with  automatic  couplers  does  not  impose 
absolute  duty  to  keep  cars  in  repair;  Cumberland  Tel.  &  Tel.  Co.  v. 
Kelly,  160  Fed.  319,  15  Ann.  Oas.  1210,  87  C.  C.  A.  268,  holding  statute 
requiring  telephone  companies  to  furnish  equal  facilities  was  directed 
only  against  discrimination  giving  new  remedy,  and  imposing  penalties, 
and  was  merely  declaratory  of  common  law;  Mottley  v.  Louisiana  etc. 
R.  Co.,  150  Fed.  411,  holding  contract  awarding  free  passage  over  lines 
in  consideration  of  release  of  damages  not  affected  by  subsequent  stat- 
ute prohibiting  free  transportation;  Board  of  Commrs.  of  Henderson 
County  V.  Travelers'  Ins.  Co.,  128  Fed.  821,  63  C.  C.  A.  467,  holding 
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county  bonds  validly  issued  under  State  law  so  declared  by  Supreme 
Court,  Federal  court  will  uphold  validity  though  State  court  reverses 
former  ruling;  Joseph  v.  Southern  R.  Co.,  127  Fed.  608,  holding  consoli- 
dation of  companies  cannot  impair  existing  rights  against  any  of  con>- 
stituent  companies,  nor  is  consolidation  liable  for  constituents'  prior 
torts;  Seaboard  Steel  Casting  Co.  v.  William  R.  Trigg  Co.,  124  Fed.  78, 
holding  amendatory  act  making  appointment  of  receiver  aet  of  bank- 
ruptcy, not  retroactive  as  to  appointment  prior  to  act ;  Dodge  v.  Nevada 
Nat.  Bank,  109  Fed.  731,  48  C.  C.  A.  626,  holding  amendment  Pol.  Code 
Cal.,  §3608,  providing  taxation  bank  shares  (Stats.  1899,  p.  96),  not 
retroactive  not  authorizing  assessments  for  fiscal  year  beginning  1899 ; 
State  V.  Kansas  City  etc.  Bridge  Co.,  117  Ark.  611, 174  8.  W.  261,  stat- 
ute providing  for  collection  of  overdue  taxes  amended  by  acts  1911,  and 
1913,  was  necessarily  retrospective  from  date  of  last  amendment  which 
effect  was  not  restricted  to  period  between  first  and  second  amendments ; 
McFadden  v.  Blocker,  2  Ind.  Ter.  275,  58  L.  R.  A.  878,  48  S.  W.  1048, 
act  of  Congress,  1897,  authorizing  mortgagees  nonresident  of  Indian 
Territory  to  record  chattel  mortgages  in  judicial  district  in  which  prop- 
erty is  situated  and  validating  all  mortgages  theretofore  executed  and 
recorded  in  such  judicial  district  is  not  retroactive,  since  it  does  not  re- 
peal any  act;  Louisville  etc.  R.  Co.  v.  Mottley,  133  Ky.  661,  118  S.  W. 
985,  act  of  Congress,  1906,  prohibiting  carrier  from  giving  interstate 
free  passes  does  not  apply  to  contract  made  in  1871  by  which  carrier 
agreed  to  issue  annual  pas^  to  person  injured  in  settlement  of  claim  for 
damages;  In  re  Pope's  Estate,  103  Me.  384,  69  Atl.  617,  holding  section 
as  amended  does  not  apply  to  probate  bonds  filed  and  approved  prior 
to  such  amendment;  Carr  v.  Judkins,  102  Me.  509,  67  Atl.  570,  amend- 
ment of  1905  providing  that  payments  made  in  excess  of  six  per  cent 
interest  on  loans  shall  be  applied  to  discharge  of  principal,  is  not  retro- 
active and  does  not  apply  to  payments  made  before  enactment  of  amend- 
ment; Hanscom  v.  Maiden  etc.  Gaslight  Co.,  220  Mass.  5, 107  N.  E.  428, 
statute  1913,  amending  laws  of  1902,  providing  that  attachments  not 
levied  on  prior  to  debtor's  death  are  thereby  dissolved,  by  excepting 
attached  property  which  debtor  had  alienated  before  his  death,  is  pro- 
spective only;  Collins  v.  Sherwood,  50  W.  Va.  146,  40  S.  E.  608,  holding 
curative  provisions  of  section  25,  chapter  31,  Code  1899,  not  retroactive, 
applying  only  to  tax  sales  made  after  they  were  passed ;  State  ex  rel.  Gates 
V.  Commission  of  Public  Lands,  106  Wis.  586,  82  N.  W.  549,  holding  gen- 
eral repealing  clause  of  revision  refers  only  to  general  statutes,  not  to 
statutes  regarding  particular  matters  within  their  general  scope;  Cook 
V.  United  States,  138  U.  S.  181,  84  L.  Ed.  912,  11  Sup.  Ct.  274,  Fuller 
V.  United  States,  48  Fed.  655,  Central  Trust  Co.  v.  Sheffield  etc.  Coal 
Ry.  Co.,  60  Fed.  16,  McClellan  v.  Pyeatt,  66  Fed.  846,  14  C.  C.  A.  140, 
Gumpper  v.  Waterbury  Traction  Co.,  68  Conn.  427, 36  Atl.  807,  Lambard, 
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Appellant,  88  Me.  591,  34  Atl.  531,  Americani  Inv.  Co.  v.  Thayer,  7  S.  D. 
74,  63  N.  W.  234,  and  Stewart  v.  Vandervort,  34  W.  Va.  530, 12  L.  R.  A. 
52,  12  S.  E.  739,  all  following  rule;  United  States  v.  Jung  Ah  Lung,  124 
U.  S.  633,  81  L.  Ed.  596,  8  Sup.  Ct.  670,  holding  provisions  of  act  of 
1884,  different  from  those  of  1882,  were  not  applicable;  Northwestern 
Mut.  Life  Ins.  Co.  v.  Seaman,  80  Fed.  359,  holding  statute  did  not  invali- 
date previous  appointment  by  judge ;  Potter  v.  Rio  Arriba  Land  etc.  Co., 
4  N.  M.  326,  17  Pac.  613,  statute  for  forfeiture  of  land  held  by  aliens 
is  no  defense  to  action  for  specific  performance  of  contract  for  sale  of 
land  to  an  alien  corporation,  entered  into  prior  to  its  passage;  Seton  v. 
Hoyt,  34  Or.  280,  43  L.  R.  A.  637,  55  Pac.  970,  refusing  to  extend  statute 
changing  rate  of  interest  to  outstanding  warrants;  dissenting  opinion  in 
Evans-Snider-Buel  Co.  v.  McFadden,  105  Fed.  312,  58  L.  R.  A.  900,  44 
C.  C.  A.  494,  majority  holding  retrospective  act  not  unconstitutional, 
depriving  of  property  without  due  process,  where  adjudication  had  not 
given  vested  right. 

Distinguished  in  Southern  Wire  Co.  v.  St.  Louis  Bridge  etc.  Ry.  Co., 
38  Mo.  App.  198,  and  Fitzgerald  v.  Fitzgerald  &  Mallory  Construction 
Co.,  41  Neb.  462,  59  N.  W.  862,  holding  act  of  Congress  abrogated  all 
contracts  with  carriers  for  special  interstate  rates. 

Acts  of  1882  and  1884,  prescribing  certificate  to  be  produced  by  a  Oblnese 
laborer  as  the  only  permissible  evidence  of  his  right  of  entry  into  United 
States,  is  not  applicable  to  Chinese  laborers  who,  residing  here  at  date  of 
treaty  of  1880,  departed  by  sea  before  1882,  and  remained  out  untU  after 
1884. 

Approved  in  Ex  parte  Chin  Him,  227  Fed.  134,  where  alien  is  unlaw- 
fully in  country  he  cannot  procure  discharge  on  habeas  corpus  because 
original  order  of  arrest  was  unauthorized;  "United  States  v.  Williams, 
200  Fed.  540,  118  C.  C.  A.  632,  deportation  order  by  executive  officers 
may  be  invalid  if  unsupported  by  evidence  or  if  it  is  result  of  errors  of 
law,  and  alien  entitled  to  discharge  on  habeas  corpus;  The  Chinese  Ex- 
clusion Case,  130  U.  S.  599,  32  L.  Ed.  1073,  9  Sup.  Ct.  627,  right  of 
Chinese  laborer  to  return,  given  by  acts  of  1882  and  1884,  could  be  taken 
away  by  a  subsequent  act;  In  re  Ah  Kee,  22  Blatchf.  523,  22  Fed.  521, 
holding  seaman  landing  temporarily  to  reehip,  not  required  to  procure 
the  certificate ;  In  re  Ah  Ping,  11  Sawy.  19,  21,  23,  24,  23  Fed.  330,  332, 
333,  334,  permitting  merchant,  temporarily  absent,  «to  return  without  a 
certificate;  In  re  Lau  Ow  Bew,  47  Fed.  580,  merchant's  certificate  of 
identity,  under  acts  of  1882  and  1884,  must  be  produced  by  all,  even 
though  temporarily  absent;  United  States  v.  Gue  Lim,  83  Fed.  138,  139, 
permitting  wife  of  Chinese  merchant  to  enter  without  a  certificate. 

Distinguished  in  Fong  Yue  Ting  v.  United  States,  149  U.  S.  717,  719, 
37  L.  Ed.  914,  915,  13  Sup.  Ct.  1023,  1024,  every  sovereign  has  an  inhe- 
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rent  right  to  exclude  or  expel  aliens;  United  States  v.  Williams,  83  Fed. 
999,  and  United  States  v.  Chn  Chee,  93  Fed.  801,  35  C.  G.  A.  613,  hold- 
ing Chinese  laborer  could  not  establish  his  right  to  remain  without  re- 
quired certificate. 

Miscellaneous.  Cited  in  Nishimura  Ekin  v.  United  States,  142  U.  S. 
660,  35  L.  Ed.  1149,  12  Sup.  Ct.  338,  and  In  re  Tom  Yum,  64  Fed.  487, 
to  point  that  alien  immigrant,  restrained  of  his  liberty,  is  entitled  to  writ 
of  habeas  corpus. 
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Act  of  1882,  imposing  duty  of  fifty  cents  per  passenger  upon  ownen  of 
▼easels  bringing  aliens  into  this  country,  is  valid. 

Approved  in  Keller  v.  United  States,  213  U.  S.  144,  58  L.  Ed.  739, 
29  Sup.  Ct.  470,  that  portion  of  act  of  1907  making  it  felony  to  harbor 
alien  prostitutes  is  invalid  as  to  one  harboring  such  prostitute  without 
knowledge  of  her  alienage ;  Austin  v.  Tennessee,  179  U.  S.  372,  45  L.  Ed. 
237,  21  Sup.  Ct.  134,  holding  legislature  may  restrict  or  prohibit  sale  of 
cigarettes,  being  within  police  power,  provided  it  does  not  apply  to  origi- 
nal packages,  or  makes  no  commercial  discriminations;  Snead  v.  Cen- 
tral of  Geoigia  Ry.  Co.,  151  Fed.  616,  upholding  Employers'  Liability 
Act;  Butschowski  v.  Brecks,  94  Neb.  534,  Ajin.  Oas.  19150,  965,  143 
N.  W.  924,  State  courts  will  take  judicial  notice  of  existence  of  treaty, 
and  .if  its  provisions  are  Self -executing,  it  is  unnecessary  to  plead  its 
existence ;  Nishimura  Ekin  v.  United  States,  142  U.  S.  659,  660,  35  L.  Ed. 
1149,  12  Sup.  Ct.  338,  339,  upholding  act  of  1891,  forbidding  certain 
classes  of  aliens  to  land ;  In  re  Day,  27  Fed.  680,  upholding  statute  vest- 
ing in  commissioners  absolute  power  to  determine  whether  immigrants 
are  likely  to  constitute  a  public  charge ;  United  States  v.  Craig,  28  Fed. 
797,  upholding  '^ assisted  immigration"  act  of  1885;  In  re  Floria,  43 
Fed.  115,  upholding  act  prohibiting  importation  of  alien  laborers,  under 
contract. 

Statutes  regulating  transportation  of  passengers  are  regulations  of 
commerce. 

Approved  in  United  States  v.  Holland- American  Line,  205  Fed.  948, 
steamship  company  bringing  alien  immigrants  cannot  be  held  liable 
under  immigration  act,  1907,  for  expense  of  medical  and  hospital  treat- 
ment given  to  aliens  finally  admitted,  but  who,  owing  to  contagious 
disease,  must  be  cared  for  and  cured  before  they  can  be  examined  as  to 
right  of  entry,  but  expense  is  payable  from  immigrant  fund;  Stubbs  v. 
.People,  40  Colo.  427,  122  Am.  St.  Bop.  1068,  13  Ann.  Oas.  1025,  11 
L.  B.  A.  (N.  S.)  1071,  90  Pac.  1118,  statute  prohibiting  importation  of 
horses  with  docked  tails  is  invalid;  Pickard  v.  Pullman  Southern  Car 


112  U.  S.  580-600        NOTES  ON  U.  S.  REPORTS.  792 

Co.,  117  U.  S.  48,  29  L.  E<L  790,  6  Sup.  Gt.  642,  holding  invalid.  State  tax 
on  sleeping-ears;  Mobile  etc.  R.  Co.  v.  Sessions,  28  Fed.  593,  State  ean- 
not  regulate  charges  on  goods  transx)orted  between  States. 

A  tax  Is  nnlf orm  wUcli  operates  with  same  effect  in  all  places  where 
the  subject  is  found;  the  thing  taxed  need  not  be  equally  distributed  In 
all  parts  of  the  United  States. 

Approved  in  Patton  v.  Brady,  184  U.  S.  622j  623,  46  L.  Ed.  720,  22 
Sup.  Ct.  498,  holding  tobacco  tax  for  war  revenue  act  June  13,  1898, 
"in  lieu  tax  now  imposed,"  excise  tax,  not  direct  tax  upon  property, 
apportionable  according  to  population ;  Downes  v.  Bidwell,  182  U.  S.  352, 
45  L.  Ed.  1131,  21  Sup.  Ct.  811,  holding  Porto  Rico  by  treaty  became 
territory  appurtenant  to  United  States,  not  part  within  revenue  clauses, 
requiring  duties,  etc.,  to  be  uniform  "throughout  the  United  States"; 
Knowlton  v.  Moore,  178  U.  S.  86,  44  L.  Ed.  987,  995,  20  Sup.  Ct.  765, 
holding  taxes  upon  legacies  and  distributive  shares  as  war  revenue  im- 
posed upon  transmission  or  receipt  of  such,  not  upon  right  of  State  to 
regulate  devolution ;  United  States  v.  Billings,  190  Fed.  365,  tonnage  tax 
imposed  on  use  of  foreign-built  yachts  by  tariff  act,  1909,  is  valid; 
Coopersville  Co-operative  Creamery  Co.  v.  Lemon,  163  Fed.  153,  89 
C.  C.  A.  595,  butter  containing  abnormal  quantity  of  water  is  subject 
to  tax  imposed  on  adulterated  butter  by  oleomargarine  act,  1902;  Ham- 
mond V.  Clark,  136  Ga.  333,  38  L.  R.  A.  (N.  S.)  77,  71  S.  E.  488,  act 
increasing  salaries  of  judges  in  certain  circuits,  and  to  have  increase 
^  paid  by  counties  containing  cities  of  certain  population,  ratified  by'  con- 
stitutional amendment,  cannot  be  declared  void  at  instance  of  one  of 
counties;  State  v.  Chicago  Burlington  etc.  Ry.  Co.,  195  Mo.  240,  93 
S.  W.  787,  declaring  fifteen  cent  special  road  tax,  exempting  Kansas  City 
and  St.  Joseph,  void;  McMillian  v.  Payne  Co.  Commrs.,  14  Okl.  667,  79 
Pac.  900,  holding  tax  levy  not  void  because  heavier  on  people  of  town- 
ship authorized  to  erect  bridge;  Missouri  etc.  Ry.  Co.  v.  Shannon,  100 
Tex.  392,  10  L.  R.  A.  (N.  S.)  681,  100  S.  W.  143,  method  prescribed  for 
ascertaining  value  of  intangible  assets  does  not  violate  constitutional 
provision  requiring  uniformity;  Town  of  Tekoa  v.  Reilly,  47  Wash.  205, 
13  L.  R.  A.  (N.  S.)  901,  91  Pac.  770,  law  imposing  annual  street  poll  tax 
does  not,  by  exempting  minors,  violate  constitutional  provision  requir- 
ing uniformity;  Pollock  v.  Farmers'  Loan  etc.  Co.,  157  U.  S.  593,  39 
L.  Ed.  823,  15  Sup.  Ct.  694,  holding  income  tax  valid;  State  Board  of 
Assessors  v.  Central  R.  R.  Co.,  48  N.  J.  L.  290,  4  Atl.  627,  upholding 
tax  on  railroad  and  canal  property;  dissenting  opinion  in  Pollock  v. 
Farmers'  Loan  etc.  Co.,  158  U.  S.  693,  39  L.  Ed.  1145,  15  Sup.  Ct.  942, 
majority  holding  income  tax  invalid. 

Distinguished  in  dissenting  opinion  in  State  Board  of  Assessors  v. 
Central  R.  R.  Co.,  48  N.  J.  L.  347,  4  Atl.  599,  majority  upholding  tax 
on  railroad  and  canal  property. 
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Constitntional  eqnality  as  to  corporate  taxation.    Note,  60  L.  B.  A. 
324,  887. 

Contrlbation  levied  on  ahlp  owner  bringing  in  foreigners,  U  designed 
to  mitigate  the  evils  incident  npon  foreign  immigration,  and  is  not  a  tax 
within  the  Constitution,  hat  a  regulation  of  commerce. 

Approved  in  The  Kestor,  110  Fed.  448,  holding  no  treaty  between 
United  States  and  Great  Britain  inconsistent  thereto,  Congress  may  pro- 
hibit prepayment  of  wages  of  seamen,  including  British  seamen  shipping 
in  American  ports. 

Taxation  of  corporate  franchises.    Note,  57  L.  B.  A.  69. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A.  668. 

A  treaty  is  primarily  a  contract  between  independent  nations,  and 
depends  for  enforcement  upon  the  honor  and  interest  of  the  governments. 
If  these  fail,  its  infraction  becomes  the  subject  of  international  negoUar 
tion,  with  which  the  Judiciary  has  nothing  to  do. 

Approved  in  The  Diamond  Rings,  183  U.  S.  182,  46  L.  Ed.  148,  22 
Sup.  Ct.  61,  holding  two-{hird^  vote  of  Senate  necessary,  after  ratifica- 
tion of  treaty,  to  establish  that  Philippine 's  inhabitants  were  not  in- 
tended to  be  incorporated  as  citizens;  Barker  v.  Harvey,  181  XT.  S.  488, 
45  L.  Ed.  967,  21  Sup.  Ct.  693,  holding  Supreme  Court  has  no  power  to 
enforce  provisions  of  treaty  with  foreign  nation  which  Federal  govern- 
ment, as  sovereign,  chooses  to  disregard;  Botiller  v.  Dominguez,  130 
U.  S.  247,  82  L.  £d.  929,  9  Sup.  Ct.  527,  Federal  courts  are  bound  to 
follow  statutory  enactment,  in  conflict 'with  treaty;  In  re  Cooper,  143 
XT.  S.  501,  36  L.  Ed.  241,  12  Sup.  Ct.  460,  and  dissenting  opinion  in 
Baldwin  v.  Franks,  120  U.  S.  703,  80  L.  Ed.  772,  7  Sup.  Ct.  764,  arguendo. 

• 

Treaty  guaranties  to  aliens.    Note,  16  L.  B.  A.  277. 

Treaty  may  confer  private  rights  on  citizens,  enforceable  in  courts, 
and  which  furnishes  a  rule  of  decision  in  such  cases.  The  Constitution 
makes  the  treaty,  while  in  force,  a  part  of  the  supreme  law  of  the  land  in 
all  courts. 

Approved  in  Maiorano  v.  Baltimore  etc.  R.  R.  Co.,  213  U.  S.  273,  58 
L.  Ed.  795,  29  Sup.  Ct.  424,  provisions  of  treaty  with  Italy  of  1871  do 
not  confer  upon  nonresident  alien  relatives  of  citizen  of  Italy  right  of 
action  for  damages  for  his  death  in  one  of  States  of  Union;  Hennebique 
Const.  Co.  V.  Myers,  172  Fed.  887,  97  C.  C.  A.  289,  treaty  was  self- 
executing  and  effect  of  its  ratification  was  complete  doing  away  with 
interdependence  of  foreign  and  domestic  patents,  and  of  limitation  im- 
posed on  term  of  domestic  patents  for  inventions  previously  patented  in 
foreign  countries  by  Revised  Statute,  section  4887,  prior  to  its  amend- 
ment in  1897;  Ex  parte  Ortiz,  100  Fed.  959,  holding  Porto  Bieo  becom- 
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ing  part  of  United  States,  Constitution  extended  over  it  giving  right 
of  trial  by  jnry  in  criminal  prosecutions;  Minnesota  Canal  etc.  Co.  v. 
Pratt,  101  Minn.  232,  11  L.  E.  A.  (N.  S.)  105,  112  N.  W.  405,  sub- 
stantial diversion  of  waters  forming  part  of  international  boundary  be- 
tween United  States  and  Canada  would  constitute  violation  of  Webster- 
Ashburton  treaty  of  1842;  Maiorano  v.  Baltimore  etc.  R.  Co.,  216  Pa. 
406,  116  Am.  St.  Rep.  778,  21  L.  E.  A.  (N.  S.)  271.  65  AtL  1078,  treaty 
with  Italy  does  not  confer  upon  nonresident  alien,  who  is  citizen  of  Italy, 
right  to  maintain  action  for  damages  for  injuries  to  another  causing, 
death;  Bondi  v.  Mackay,  87  Vt.  278,  Ann.  Oaa.  19160,  130,  89  Atl.  231, 
treaty  with  Italy  was  not  violated  by  act  construed  to  exclude  from 
obtaining  hunting  license,  Italian  subject  who  was  resident  and  tax- 
payer; United  States  v.  Rauscher,  119  U.  S.  418,  SO  L.  Ed.  428,  7  Sup. 
Ct.  240,  following  rule;  The  Chinese  Exclusion  Case,  130  U.  S.  609,  82 
L.  Ed.  1077,  9  Sup.  Ct.  631,  Congress  could  take  away  right  of  Chinese 
laborer,  with  certificate,  to  return ;  In  re  Chae  Chan  Ping,  13  Sawy.  492, 
36  Fed.  435,  treaties  and  acts  of  Congress  stand  on  an  equal  footing; 
Ex  parte  McCabe,  46  Fed.  373,  12  L.  R.  A.  595,  construing  treaty  with 
Mexico,  of  1861 ;  The  La  Ninf a,  75  Fed.  518,  21  C.  C.  A.  434,  award  by 
arbitrators,  under  a  treaty,  is  as  binding  on  courts  as  an  act  of  Con- 
gress; Adams  v.  Akerlund,  168  111.  638,  48  N.  E.  457,  a  treaty  is  sub- 
ject to  general  rules  of  construction;  dissenting  opinion  in  Baldwin  v. 
Franks,  120  U.  S.  696,  30  L.  Ed.  774,  7  Sup.  Ct.  664,  majority  constru- 
ing ''citizen,"  in  Rev.  Stats.,  §  5508,  to  be  used  in  its  political  sense; 
Brown  v.  Walker,  161  U.  S.  607,  40  L.  Ed.  825, 16  Sup.  Ct.  651,  arguendq. 
Distinguished  in  dissenting  opinion  in  Minnesota  Canal  etc.  Co.  v. 
Pratt,  101  Minn.  236,  11  L.  R.  A.  (N.  S.)  105,  112  N.  W.  407,  majority 
holding  substantial  diversion  of  waters  forming  part  of  international 
boundary  between  United  States  and  Canada  would  constitute  violation 
of  Webster- Ashburton  treaty,  1842. 

So  far  as  treaty  provisions  can  become  subject  of  Judicial  cognizance 
in  our  courts,  they  are  subject  to  such  acts  as  Congress  may  pass  for  their 
enforcement,  modification  or  repeat 

Approved  in  Rainey  v.  United  States,  232  U.  S.  316,  58  L.  Ed.  620,  34 
Sup.  Ct.  429,  Tariff  Act  of  1909,  imposing  tax  on  use  of  foreign  built 
yacht  does  not  destroy  vested  rights  under  British  treaty  of  1815 ;  United 
States  V.  Lee  Yen  Tai,  185  U.  S.  221,  46  L.  Ed.  888,  22  Sup.  Ct.  632, 
holding  treaty  with  China,  December  8,  1894,  failing  to  prescribe  pro- 
cedure of  deportation,  does  not  abrogate  prior  procedure  of  May,  1882, 
and  July,  1884 ;  De  Lima  v.  Bidwell,  182  U.  S.  195,  45  L.  Ed.  1055,  21 
Sup.  Ct.  752,  holding  Porto  Rico  after  treaty  cession  no  longer  *  *  foreign 
country"  within  Dingley  tariff  act  1897,  providing  for  duties  imported 
from  foreign  countries;  United  States  v.  Billings,  190  Fed.  371,  treaty 
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with  foreign  country  cannot  be  invoked  by  individual  to  defeat  liability 
for  tax  imposed  by  subsequent  act  of  Congress ;  Wadsworth  v.  Boysen, 
148  Fed.  774,  78  C.  C.  A.  437,  holding  in  case  of  conflict,  legislative 
amendment  will  prevail  over  treaty  requiring  ratification;  United  Shoe 
Mach.  Co.  V.  Duplcssis  Shoe  Mach.  Co.,  148  Fed.  36,  holding  treaty  not 
void  because  not  self -executory,  but  dependent  on  congressional  action; 
Hong  Wing  v.  United  States,  142  Fed.  130,  73  C.  C.  A.  346,  holding  con- 
gressional act  continued  exclusive  laws  in  force  regardless  of  existing 
treaty  obligations ;  Tuttle  v.  Moore,  3  Ind.  Ter.  721,  64  S.  W.  689,  act 
of  Congress  for  laying  out  town  sites  in  Indian  Territory  and  selling 
lots  is  valid,  even  if  conflicting  with  treaty  with  Creek  Indians ;  Wyman, 
Petitioner,  1*91  Mass.  279,  77  N.  E.  380,  enforcing  treaty  rights  of  Rus- 
sian vice-consul  to  be  administrator  to  the  exclusion  of  public  adminis- 
tration; The  Chinese  Exclusion  Case,  130  U.  S.  600,  82  L.  Ed.  1078,  9 
Sup.  Ct.  628,  following  rule;  Whitney  v.  Robertson,  124  U.  S.  196,  81 
L.  Ed.  888,  8  Sup.  Ct.  459,  and  Homer  v.  United  States,  143  U.  S.  578, 
86  L.  Ed.  269,  12  Sup.  Ct.  525,  subsequent  statute  supersedes  a  treaty; 
Fong  Yue  Ting.  v.  United  States,  149  U.  S.  721,  87  L.  Ed.  916,  13  Sup. 
Ct.  1025,  power  of  Congress  to  exclude  or  expel  aliens  is  absolute ;  Lem 
Moon  Sing  v.  United  States,  158  U.  S.  549,  89  L.  Ed.  1086,  15  Sup.  Ct. 
971,  applying  statute  to  alien  domiciled  here,  but  temporarily  absent; 
La  Abra  Silver  Min.  Co.  v.  United  States,  175  U.  S.  460,  44  L.  Ed.  286, 
20  Sup.  Ct.  168,  holding  Congress  had  power  to  make  the  distribution 
of  funds  in  hands  of  the  Secretary  of  State;  United  States  v.  Chong 
Sam,  47  Fed.  882,  holding  existing  laws  not  repealed  by  treaty,  unless 
it  is  self -executing;  Apis  v.  United  States,  88  Fed.  937,  upholding  patent 
to  lands  embraced  within  Mexican  grant;  dissenting  opinion  in  Chew 
Heong  V.  United  States, '112  U.  S.  565,  28  L.  Ed.  780,  5  Sup.  Ct. 
270,  majority  holding  acts  of  1882  and  1884,  not  applicable  to  Chinese 
laborers  who,  residing  here  in  1880,  departed  before  1882  and  returned 
after  1884;  dissenting  opinion  in  Leisy  v.  Hardin,  135  U.  S.  147,  84 
L.  E<!!  146,  10  Sup.  Ct.  698,  nfiajority  holding  State  law,  forbidding  sale 
of  intoxicants  in  original  packages,  invalid. 

Effect  of  treaties  as  laws  and  power  to  annul  them  by  hostile  legis- 
lation.   Note,  81  Am.  Dec.  586,  689,  540. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Kinkead  v.  United 
States,  150  U.  S.  511,  87  L.  Ed.  1162,  14  Sup.  Ct.  183,  to  point  that 
treaty  should  be  liberally  construed. 

112  U.  8.  600-603,  28  L.  Ed.  861,  6  Sup.  Ct.  312,  MATTHEWS  ▼.  WARNER. 

Under  the  facta,  held  that  plaintifl  had  no  real  ownership  or  actual 
control  or  any  lawful  right  to  certain  bonds,  as  against  her  huaband's  credl- 
ton* 
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Approved  in  Matthews  v.  Warner,  145  U.  S.  480,  36  L.  EcL  788»  12 
Sup.  Ct.  946,  holding  that  assignment  was  absolute. 

112  U.  a  604-609,  28  L.  Ed.  835,  5  Sup.  Ct.  296,  BOND  ▼.  DUSTIN. 

In  action  at  law,  tried  hy  Circuit  Court  witbout  Jury,  in  which  record 
does  not  show  filing  of  written  stipulation  reipiired  by  §649,  Bev.  StatA 
Supreme  Court,  upon  bill  of  exceptions  and  writ  of  error,  cannot  review 
rulings  upon  admission  of  evidence,  or  any  question  of  law  growing  out  of 
evidence;  but  may  determine  whether  declaration  is  snULcient  to  suHH^rt 
Judgment. 

Approved  in  David  Lupton's  Sons  Co.  v.  Automobile  Club  of  America, 
225  U.  S.  495,  Ann.  Oba.  1914A,  699,  56  L.  Ed.  1180,  32  Sup.  Ct.  711, 
where  trial  in  Circuit  Court  is  before  referee  by  stipulation,  findings  of 
fact  are  conclusive  and  appellate  court  can  only  review  judgment  for 
error  of  law;  Lillie  v.  Dennert,  232  Fed.  106,  where  motion  to  enter 
satisfaction  of  judgment  was  tried  to  court,  matters  of  fact  cannot  be 
reviewed,  save  in  so  far  as  appellate  court  may  determine  whether  there 
was  evidence  to  warrant  finding;  Grant  v.  National  Bank,  of  Auburn, 
232  Fed.  209,  in  action  to  recover  property  delivered  as  preference, 
where  parties  stipulated,  without  statutory  authority,  for  trial  to  referee, 
trial  court  cannot  review  referee's  findings  of  fact;  Grant  v.  National 
Bank  of  Auburn,  221  Fed.  1009,  on  appeal  from  judgment  entered  on 
report  of  referee,  pursuant  to  stipulation  of  parties  that  judgment  might 
be  entered  on  referee's  report,  question  whether  findings  of  referee  sup- 
port judgment  is  reviewable;  Philadelphia  Casualty  Co.  v.  Fechheimer, 
220  Fed.  409,  where  counsel  for  appellant  admits  that  findings  of  fact 
made  by  trial  court  are  sustained  by  evidence,  such  findings  will  be 
treated  as  agreed  statement  of  facts;  Ladd  &  Tilton  Bank  v.  Lewis  A. 
Hicks  Co.,  218  Fed.  311,  312,  313,  134  C.  C.  A.  106,  where  jury  was 
waived  without  stipulation  in  writing  required  by  statute  and  only  ques- 
tions arising  on  process,  pleadings,  or  judgment  could  be  reviey^d  on 
writ  of  error,  judgment  based  on  general  finding  could  not  be  reversed 
and  cause  remanded  for  new  trial  as  admitted  waiver  of  jury  was  ap- 
parently in  good  faith;  Alder  v.  Edenbom,  198  Fed.  933,  where  action 
at  law  is  submitted  to  referee  and  judgment  is  entered  on  referee's  find- 
ings, defeated  party  can  secure  review  by  writ  of  error  only  on  facts 
as  found  by  referee  and  as  applied  in  judgment  on  conclusions  of  law 
by  referee  adopted  by  court;  Columbus  Compress  Co.  v.  United  States 
Fidelity  etc.  Co.,  186  Fed.  488,  108  C.  C.  A.  465,  where  case  was  tried 
without  jury  and  record  shows  no  written  stipulation  waiving  jury, 
appellate  court  has  nothing  to  review  except  suflBciency  of  declaration, 
as  to  which  there  was  no  question;  Low  v.  United  States,  169  Fed.  88, 
94  C.  C.  A.  1,  where  Circuit  Court  of  Appeals  had  no  jurisdiction  to 
review  conclusions  of  fact  of  trial  judge  hearing  criminal  case  without 
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joiy,  it  eonld  not  consider  sufficiency  of  evidence  to  snpport  judgment, 
or  form  of  indictment,  or  admission  or  rejection  of  evidence,  but  was 
limited  to  defects  which  should  have  prevented  rendition  of  judgment 
for  which  it  should  be  arrested;  Erkel  v.  United  States,  169  Fed.  624, 
95  C.  C.  A.  151,  where  case  is  tried  in  court  without  jury,  and  there  is 
no  written  stipulation  waiving  jury,  none  of  questions  decided  at  trial 
can  be  re-examined  on  writ  of  error;  City  of  Defiance  v.  Schmidt,  123 
Fed.  3,  59  C.  C.  A.  159,  holding  nothing  in  record  showing  written  stipu- 
lation waiving  jury,  no  rulings  of  court  in  progress  of  trial  can  be  re- 
viewed on  bill  of  exceptions;  Ham  v.  Edgell,  106  Fed.  822,  45  C.  C.  A. 
661,  holding  writ  of  error  legal  action  in  Circuit  Court  without  jury, 
questions  at  trial  not  re-examined,  record  not  showing  jury  waived  by 
¥nritten  stipulation;  Paine  v.  Central  Vt.  R.  B.  Co.,  118  U.  S.  158,  80 
L.  Ed.  195,  6  Sup.  Ct.  1022,  Roberts  v.  Benjamin,  124  U.  S.  72,  74,  81 
L.  Ed.  886,  337,  8  Sup.  Ct.  396,  397,  Dundee  Mtge.  etc.  Co.  v.  Hughes, 
124  U.  S.  160,  31  L.  Ed.  360,  8  Sup.  Ct.  379,  Spalding  v.  Manasse,  131 
U.  S.  66,  33  L.  Ed.  87,  9  Sup.  Ct.  649,  Shipman  v.  Straitsville  Min.  Co., 
158  U.  S.  361,  39  L.  Ed.  1016,  15  Sup.  Ct.  888,  Branch  v.  Texas  Lumber 
etc.  Co.,  53  Fed.  850,  4  C.  C.  A.  52,  United  States  v.  Carr,  61  Fed.  803, 
804,  10  C.  C  A.  80,  Cudahy  Packing  Co.  v.  Sioux  Nat.  Bank,  69  Fed. 
783,  784,  16  C.  C.  A.  409,  United  States  v.  Arnold,  69  Fed.  990,  16 
C.  C.  A.  575,  Shipman  v.  Ohio  Coal  Exch.,  70  Fed.  654,  17  C.  C.  A.  313, 
and  Abraham  v.  Levy,  72  Fed.  128,  18  C.  C.  A.  649,  all  following  rule ; 
Andes  v.  Slauson,  130  U.  S.  438,  32  L.  Ed.  991,  9  Sup.  Ct.  574,  refusing 
to  review,  on  bill  of  exceptions,  rulings  of  Circuit  judge,  at  trial  by 
consent  of  parties ;  Glenn  v.  Faut,  134  U.  S.  401,  33  L.  Ed.  970,  10  Sup. 
Ct.  584,  and  Davenport  v.  Paris,  136  U.  S.  581,  34  L.  Ed.  548,  10  Sup. 
Ct.  1064,  both  holding  court  could  not  consider  questions  of  law,  aris- 
ing on  the  stipulation ;  Rogers  v.  United  States,  141  U.  S.  556,  35  L.  Ed. 
856,  12  Sup.  Ct.  94,  merely  affirming  judgment  of  District  Court;  Sal- 
tonstall  V.  Russell,  152  U.  S.  630,  38  L.  Ed.  577,  14  Sup.  Ct.  734,  where 
case  is  submitted  on  agreed  statement,  all  pleadings  are  waived;  Perego 
V.  Dodge,  163  U.  S.  166,  41'  L.  Ed.  118,  16  Sup.  Ct.  974,  court,  in  equity 
cases,  may  disregard  the  findings  of  jury ;  Smith  v.  Weeks,  53  Fed.  762, 
3  C.  C.  A.  644,  holding  agreement  to  submit  to  court,  waiving  jury,  was 
insufficient;  Kentucky  Life  etc.  Ins.  Co.  v.  Hamilton,  63  Fed.  97,  98, 
11  C.  C.  A.  42,  holding  agreed  statement  not  equivalent  to  a  special  find- 
ing; Duncan  v.  Atchison  etc.  R.  Co.,  72  Fed.  810,  19  C.  C.  A.  202,  review 
of  appellate  courts  is  restricted  to  matters  of  law;  Parker  v.  Ogdens- 
burgh  etc.  R.  Co.,  79  Fed.  818,  25  C.  C.  A.  205,  judgment  entered  upon 
report  of  referee  may  be  reviewed  on  writ  of  error,  in  respect  to  mat- 
ters of  law ;  Burrows  v.  Niblack,  84  Fed.  113,  28  C.  C.  A.  130,  judgment 
entered  on  agreed  statement  can  only  be  reviewed  as  to  questions  of 
law;  Steel  v.  Lord,  93  Fed.  729,  35  C.  C.  A.  555,  where  there  is  a  failure 
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to  waive  jury,  in  writing,  only  the  sufficiency  of  the  findings  of  referee 
to  support  judgment  can  be  considered ;  Merrill  y.  Floyd,  50  Fed.  850, 
2  C.  C.  A.  58,  arguendo. 

Distinguished  in  Johnson  v.  Sayre,  158  U.  S.  116,  39  L.  Ed.  917,  15 
Sup.  Ct.  776,  on  appeal  from  Circuit  Court,  in  case  of  habeas  corpus, 
all  questions  arising  upon  the  record  are  open  to  consideration. 

Filing  of  written  stipulation,  waiving  a  jury,  under  §649,  Bev.  Stats., 
in  Olrcnit  Court,  is  not  sufilciently  shown  by  a  statement  In  tbe  record  or 
in  the  bill  of  exceptions  that  "the  issue  Joined  by  consent  Is  tried  by  the 
court,  a  jury  being  waived,"  or  that  '*the  case  came  on  for  trial,  by  agree- 
ment of  parties,  by  the  court,  without  the  intervention  of  a  Jury." 

Approved  in  Rush  v.  Newman,  58  Fed.  160,  7  C.  C.  A.  136,  holding 
recital  in  record  did  not  show  a  written  stipulation  waiving  jury  trial; 
United  States  v.  Carr,  61  Fed.  803,  10  C.  C.  A.  80,  stipulation  admitting 
facts  does  not  constitute  an  agreed  case. 

Distinguished  in  Shields  v.  Mongollon  Exploration  Co.,  137  Fed.  544, 
70  C.  C.  A.  123,  reviewing  assignments  of  error  where  jury  waived  in 
open  court  and  in  writing. 

Motion  in  arrest  of  judgment  can  only  be  maintained  for  a  defect,  ap- 
parent upon  the  record,  and  evidence  Is  no  part  of  record  for  this  purpose. 
Approved  in  Slocum  v.  New  York  Life  Ins.  Co.,  228  U.  S.  382,  Ann. 
Gas.  1914D,  1029,  57  L.  Ed.  887,  33  Sup.  Ct.  523,  although  under  State 
practice  judgment  may  be  entered  on  evidence  non  obstante  veredicto, 
Federal  court  may  not  do  so,  but  must  order  new  trial  where  evidence 
does  not  sustain  verdict;  Collins  v.  United  States,  219  Fed.  674,  135 
C.  C.  A^  342,  moiion  in  arrest  of  judgment  is  part  of  record,  and  excep- 
tion to  order  denying  same  is  saved  in  order,  and  need  not  be  incorpo- 
rated in  bill  of  exceptions;  Smith  v.  Jones,  181  Fed.  824,  104  C.  C.  A. 
•  329,  procedure  prescribed  by  Pennsylvania  practice  act  giving  party 
requesting  instructions  which  have  been  refused  right  to  move  court  to 
have  all  evidence  certified  and  filed  as  part  of  recorcFand  for  judgment 
non  obstante  veredicto  upon  whole  record,  is  adaptable  to  Federal  courts, 
and  conformity  act  requires  Federal  Circuit  Court  within  State  to  foHow 
it;  Demolli  v.  United  States,  144  Fed.  366,  7  Ann.  Oafl.  121,  6  L.  R.  A. 
(N,  S.)  424,  75  C.  C.  A.  365,  refusing  to  examine  other  parts  of  record 
to  supply  defect  in  judgment  in  criminal  case;  Clary  v.  Hardeeville 
Brick  Co.,  100  Fed.  915,  holding  motion  in  arrest  of  judgment  lies  not 
for  error  in  admission  of  evidence,  same  not  being  part  of  record,  for 
purposes  of  motion;  Ryan  v.  Fielder,  99  Ark.  376,  138  S.  W.  973,  in 
Arkansas  motion  in  arrest  of  judgment  is  not  recognized  in  civil  suit; 
State  V.  Gamma,  215  Mo.  105,  114  S.  W.  621,  motion  in  arrest  of  judg- 
ment of  conviction  goes  only  to  errors  apparent  on  face  of  record  which 
invalidate  pleadings  or  prevent  rendition  of  judgment|  and  evidence  is 
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not  part  of  record  for  pnrpose  of  such  motion ;  King  v.  Kaw-Mo  Whole- 
sale Grocery  Co.,  188  Mo.  App.  239,  175  S.  W.  79,  motion  for  judgment 
non  obstante  veredicto  is  to  enable  plaintiff  to  attack  verdict  as  incon- 
sistent with  defendant's  pleaded  admissions,  and  cannot  be  employed  to 
challenge  sufficiency  of  proof;  Pelican  Assur.  Co.  v.  American  Feed  etc. 
Co.,  122  Tenn.  656,  126  S.  W.  1085,  motion  in  arrest  of  judgment  can 
only  be  maintained  for  defect  on  face  of  record,  of  which  evidence  is 
not  part;  Burrows  v.  Niblack,  84  Fed.  112,  28  C.  C.  A.  130,  State  v. 
Bledsoe,  47  Ark.  234,  1  S.  W.  150,  and  JP'loyd  v.  Colorado  etc.  Iron  Co., 
10  Colo.  App.  57,  50  Pac.  865,  all  following  rule ;  Van  Stone  v.  Stillwell 
etc.  Mfg.  Co.,  142  U.  Sj  135,  S5  L.  £d.  964,  12  Sup.  Ct.  183,  dismissing 
motion;  Kentucky  L.  Ins.  Co.  v.  Hamilton,  63  Fed.  99,  11  C.  C.  A.  42, 
sufficiency  of  pleadings  to  warrant  a  judgment  may  be  passed  on  by 
appellate  court,  though  not  raised  below. 

Objections  to  evidence  as  ground  for  motion  in  arrest  of  judgment. 
Note,  Ann.  Oaa.  1918E,  72. 

State  statute,  tbat  verdict  returned  on  several  counts  shall  not  be  set 
aside,  or  reversed,  if  one  count  is  sufficient,  governs  proceedings  in  Federal 
court  within  that  State,  and  Is  applicable  to  Judgments  lawfully  entered 
without  a  verdict. 

Approved  in  Spokane  etc.  R.  R.  Co.  v.  Campbell,  241  U.  S.  503,  60 
L.  Ed.  1138,  36  Sup.  Ct.  683,  query  whether  under  conformity  act  Fed- 
eral trial  court  is  required  to  adhere  to  State  practice  governing  effect 
of  general  verdict  and  special  findings;  Knight  v.  Illinois  Cent.  R.  Co., 
180  Fed.  372,  103  C.  C.  A.  514,  Revised  Statute,  section  914,  requiring 
civil  procedure  in  Federal  Circuit  and  District  Courts  except  in  equity 
and  admiralty,  to  conform  to  State  practice,  applies  to  pleadings  and  to 
form  and  effect  of  verdicts;  Qhman  v.  City  of  New  York,  168  Fed.  961, 
causes  of  action  to  recover  penalties  for  infringement  of  cop3rright  and 
for  damages  for  tort  not  connected  with  copyright  cannot  be  joined  in 
same  complaint  under  New  York  code  which  governs  practice  in  Federal 
court  within  that  State;  Dimmick  v.  United  States,  116  Fed.  832,  54 
C.  C.  A.  329,  holding  general  verdict  and  judgment  convicting  on  indict- 
ment containing  several  counts,  not  reversible,  one  count  being  good  and 
warranting  judgment;  Gompers  v.  Buck's  Stove  etc.  Co.,  33  App.  D.  C. 
575,  where  finding  of  court  below  in  contempt  proceeding  that  accused 
was  guilty  of  certain  acts  constituting  contempt  of  court  is  sufficient  to 
support  sentence  of  imprisonment,  and  penalty  is  not  greater  than  could 
have  been  inflicted  had  such  acts  constituted  only  offenses  charged,  ap- 
pellate court  need  not  consider  other  acts  which  would  also  be  contempt 
of  court ;  Santa  Anna  v.  Frank,  113  U.  S.  340,  28  L.  Ed.  979,  6  Sup.  Ct. 
537,  general  counts  being  sufficient  to  support  judgment,  the  question 
as  to  special  count  was  insufficient;  Hopkins  v.  Orr,  124  U.  S.  514,  81 
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L.  £d.  525,  8  Snp.  Ct.  591^  affirming  judgment  on  general  verdict  where 
evidence  supported  one  count;  Glenn  v.  Sumner,  132  U.  S.  156,  83  L.  Ed. 
301,  10  Sup.  Ct.  41,  Federal  courts,  in  legal  actions,  are  governed  by 
State  practice ;  Claassen  v.  United  States,  142  XT.  S.  147,  35  L.  Ed.  968, 
12  Sup.  Ct.  170,  verdict  of  guilty,  upon  several  counts,  cannot  be  re- 
versed, if  one  count  is  good;  Crane  Elevator  Co.  v.  Clark,  80  Fed.  711, 
26  C.  C.  A.  100,  evidence  concerning  special  ^  count  could  be  given  under 
common  counts. 

Distinguished  in  McElwee  v.  Metropolitan  Lumber  Co.,  69  Fed.  319, 
16  C.  C.  A.  232,  provision  of  State  statute,  requiring  sulimission  of  spe- 
cial questions  to  jury,  upon  request  of  counsel,  which  shall  control  gen- 
eral verdict,  is  not  binding  upon  Federal  courts. 

Miscellaneous.  Cited  in  Mutual  Life  Ins.  Co.  v.  Kelly,  114  Fed.  271, 
62  C.  C.  A.  154,  holding  law  action  tried  by  court  alone  on  agreed  state- 
ment made  part  of  record,  same  subject  to  review,  being  equivalent  to 
special  verdict. 

112  n.  8.  609-623,  28  L.  Ed.  837,  6  Sup.  Ot.  299,  MEMPHIS  ETC.  R.  R. 
CO.  V.  BAILBOAD  OOMMISSIONEBS. 

Exemption  from  taxation  must  be  construed  as  a  personal  privilege  of 
tlie  very  corporation  specifically  referred  to,  and  to  have  perished  with 
that,  unless  clear  Intent  of  the  law  requires  exemption  to  pass  as  a  coor 
tinning  franchise,  to  a  successor. 

Approved  in  Great  Northern  Ry.  Co.  v.  Minnesota,  216  U.  S.  222,  226, 
54  L.  Ed.  455,  457,  30  Sup.  Ct.  344,  where  State  becomes  owner  by  pur- 
chase of  entire  property  and  franchises  of  corporation  created  by  itself, 
it  can  only  convey  same  pursuant  to  existing  Constitution,  and  cannot 
reinvest  purchaser  or  original  owner  with  exemption  from  taxation  pro- 
hibited by  Constitution;  Rochester  Ry.  Co.  v.  City  of  Rochester,  205 
U.  S.  248,  254,  51  L.  Ed.  789,  792,  27  Sup.  Ct.  469,  legislative  authority 
to  transfer  estate,  property,  rights,  privileges  and  franchises  of  one  cor- 
poration to  another  corporation  does  not  authorize  transfer  of  legisla- 
tive contract  of  immunity  from  assessment;  Alaska  Northern  Ry.  Co.  v. 
Municipality  of  Seward,  229  Fed.  672,  act  of  Congress  reserving  exclu- 
sive power  for  five  years  to  tax  railway  property  in  Alaska  prohibits 
municipal  corporations,  as  well  as  territorial  legislature,  from  imposing 
tax  on  railways;  Bryan  v.  Bliss-Cook  Oak  Co.,  178  Fed.  221, 101  C.  C.  A. 
577,  railroad's  conditional  estate  was  terminated  by  failure  to  construct 
road  and  it  held  no  title  to  land  under  deed;  Bancroft  v.  Wicomico 
County  Commrs.,  121  Fed.  878,  holding  railroad  built  under  charter  and 
then  exempted  from  taxation  by  special  act,  exemption  applies  only  to 
those  under  charter;  Southern  Ry.  Co.  v.  Greene,  160  Ala.  405,  49  South. 
406,  act  imposing  annual  franchise  tax  on  foreign  corporations  is  valid; 
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Durbridge  v.  S^ate,  117  La.  845,  42  Sonth.  338,  death  during  pendeney 
of  appeal  of  person  to  whom  permission  was  given  by  general  assembly 
to  sue  State  does  not  cause  suit  to  abate  on  ground  that  right  given 
was  personal ;  Baltimore  etc.  Ry.  Co.  v.  Wicomico  Co.,  103  Md.  281,  285, 
286,  63  Atl.  679,  681,  holding  purchaser  at  foreclosure  sale  of  corporate 
property  and  immunity  from  taxation,  did  not  acquire  exemption;  State 
V.  Great  Northern  Ry.  Co.,  106  Minn.  328,  119  N.  W.  207,  act  increasing 
rate  of  gross  earnings  tax  of  railroads  doing  business  within  State  is 
valid  as  to  defendant  and  all  its  lines  of  road ;  Sublette  v.  St.  Louis  etc. 
Ry.  Co.,  96  Mo.  App.  124,  69  S.  W.  748,  holding  exemption  from  taxation 
not  transferable  without  express  legislative  authority,  and  does  not  pass 
by  conveyance  of  "property  and  franchises";  Morris  Canal  etc.  Co.  v. 
State  Board  of  Assessors,  76  N.  J.  L.  630,  71  Atl.  329,  exemption  of 
canal  property  from  taxation  did  not  pass  to  lessee ;  Jackson  v.  Corpora- 
tion Commission,  130  N.  C.  426,  42  S.  E.  137,  holding  assessments  of 
physical  property  and  franchise  of  railroad  companies,  not  being  dis- 
cretionary, their  performance  may  be  compelled  by  mandamus;  Schock 
V.  Sweet,  45  Okl.  60,  145  Pac.  391,  town  lots  which  were  part  of  home- 
stead allotment  of  Creek  freedman  were  not  exempt  from  taxation  after 
title  passed  from  allottee  to  plaintiff ;  Kentucky  Cent.  R.  R.  Co.  v.  Com- 
monwealth, 87  Ky.  665,  10  S.  W.  271,  and  State  v.  Chicago  etc.  Ry.  Co., 
89  Mo.  536,  14  S.  W.  524,  all  following  rule;  Chesapeake  etc.  Ry.  Co. 
V.  Miller,  114  U.  S.  184,  29  L.  Ed.  124,  5  Sup.  Ct.  817,  immunity  from 
taxation  is  not  a  franchise;  Vicksburg  etc.  R.  R.  Co.  v.  Dennis,  116  U.  S. 
669,  29  L.  Ed.  771,  6  Sup.  Ct.  627,  holding  road,  etc.,  was  not  exempt 
before  its  completion;  Chicago  etc.  R.  R.  Co.  v,  Guffey,  120  U.  S.  575, 
80  L.  Ed.  734,  7  Sup.  Ct.  696,  immunity  from  taxation  must  be  granted 
in  unmistakable  terms;  Keokuk  etc.  R.  R.  Co.  v.  Missouri,  152  XT.  S.  311, 
38  L.  Ed.  455,  14  Sup.  Ct.  595,  exemption  from  taxation  did  not  pass 
to  consolidated  company;  Phoenix  Ins.  Co.  v.  Tennessee,  161  U.  S.  180, 
40  L.  Ed.  662,  16  Sup.  Ct.  473,  holding  statute  did  not  carry  immunity 
from  taxation;  East  Tennessee  etc.  R.  Co.  v.  Pickerd,  24  Fed.  618,  hold- 
ing that  exemption  from  taxation  passed ;  Keokuk  etc.  R.  Co.  v.  County 
Court,  41  Fed.  307,  exemption  from  taxation  did  not  pass  to  consoli- 
dated company;  Arkansas  etc.  R.  R.  Co.  v.  Berry,  44  Ark.  22,  holding 
exemption  was  lost  by  consolidation;  Organ  v.  Memphis  etc.  R.  R.  Co., 
61  Ark.  263,  11  S.  W.  101,  holding  railroad  could  only  appropriate  land 
for  right  of  way  in  prescribed  manner ;  Lake  Shore  etc.  Ry.  Co.  v.  Grand 
Rapids,  102  Mich.  379,  29  L.  R.  A.  197,  60  N.  W.  769,  holding  exemption 
from  taxation  did  not  apply  to  roads  leased  and  operated  by  the  com- 
pany; Dow  V.  Northern  Railroad  Co.,  67  N.  H.  49,  36  Atl.  534,  holding 
lease  invalid,  as  against  dissenting  stockholders;  State  Board  of  Asses- 
sors V.  Morris  etc.  R.  R.  Co.,  49  N.  J.  L.  199,  7  Atl.  828,  where  Enabling 
XII— 51 
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Act  empowers  the  transfer  of  privileges  and  immuniti^,  an  exemption 
from  taxation  passes;  State  Board  of  Assessors  v.  Paterson  etc.  R.  R. 
Co.,  50  N.  J.  L.  4^0,  14  Atl.  612,  statute  providing  manner  of  taxation 
to  corporations  surrendering  their  right  to  exemption,  does  not  include 
those  with  repealable  charters ;  dissenting  opinion  in  County  of  Traverse 
V.  St.  Paul  etc.  Ry.  Co.,  73  Minn.  433,  76  N.  W.  222,  majority  holding 
that  benefits  and  burdens  pass  to  new  company;  dissenting  opinion  in 
Wright  V.  Central  of  Georgia  Ry.  Co.,  236  U.  S.  682,  59  L.  Ed,  786,  35 
Sup.  Ct.  471,  majority  construing  statutes  of  Georgia  in  regard  to  taxa^ 
tion  of  railroads  as  making  fee  exempt  from  other  taxation  than  that 
provided  for  in  favor  of  lessee  as  well  as  lessor. 

Distinguished  in  Wicomico  County  Commrs.  v.  Bancroft,  135  Fed.  982, 
70  C.  C.  A.  287,  holding  exemption  of  railroad  from  taxation  under  spe- 
cial act  of  legislature  passed  to  successors  in  interest. 

Taxation  of  franchises.    Note,  181  Ahl  St  Rep.  863,  870. 

Power  of  State  legislature  to  exempt  from  taxation.     Note,  19 
L.  E.  A.  79. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  39,  99. 

Franchise  to  be  a  corporation  is  not  subject  of  sale  axid  transfer,  unless 
the  law,  by  some  positive  provision,  has  made  it  so,  and  pointed  out  the 
modes  in  wbich  sncli  sale  and  transfer  may  be  effected. 

Approved  in  New  Orleans  Debenture  Redemption  Co.  v.  Loxdsiana, 
180  U.  S.  329,  45  L.  Ed.  556,  21  Sup.  Ct.  382,  holding  members  of  de 
facto  corporation  appearing  in  court  to  contest  annulment  of  charter, 
appealing  from  decision,  waives  any  objection  to  being  parties  to  pro- 
ceeding; Julian  V.  Central  Trust  Co.,  115  Fed.  959,  53  C.  C.  A.  438, 
holding  railroad  of  North  Carolina  mortgaging  all  property  and  fran- 
chise vested  legal  title  in  mortgage — ^hence  sheriff  could  attach  nothing 
on  judgment  against  mortgagor;  Jennings  v.  Dark,  175  Ind.  340,  92 
N.  E.  782,  franchise  of  insurance  corporation  cannot  be  alienated  with- 
out consent  of  State  in  absence  of  express  provision  therefor;  State  v. 
Topeka  Water  Co.,  61  Kan.  560,  60  Pac.  341,  holding  corporations  can- 
not mortgage  or  sell  franchises  making  them  artificial  bodies,  but  "sec- 
ondary franchises"  may  be  alienated  or  encumbered;  Attorney  General 
V.  Haverhill  Gaslight  Co.,  215  Mass.  399,  101  N.  E.  1064,  public  service 
corporation  exercising  franchise  to  supply  gas  to  inhabitants  of  city, 
may  not  without  legislative  authority  sell  property  and  franchise  in 
such  way  as  to  take  away  its  power  to  perform  its  duties;  dissenting 
opinion  in  McCarter  v.  Vineland  Light  etc.  Co.,  73  N.  J.  Eq.  717,  70 
Atl.  182,  majority  holding  that  purchaser  at  receiver's  sale  of  franchise 
of  gas  company  including  franchise  to  lay  pipes  in  street  could  be  re- 
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strained  from  laying  pipes;  dissenting  opinion  in  Denison  etc.  Ry.  Co. 
V.  St.  Louis  etc.  Ry.  Co.,  96  Tex.  247,  30  Tex.  Civ.  481,  72  S.  W.  204, 
majority  holding  municipality  unconditionally  consenting  to  construc- 
tion of  street  railroad,  purchaser  at  foreclosure  sale  acquired  its  right  to 
use  of  street;  Snell  v.  Chicago,  133  111.  430,  431,  24  N".  E.  534,  535,  8 
L.  R.  A.  860,  861,  Pennison  v.  Chicago  etc.  R.  Co.,  93  Wis.  347,  67  N.  W. 
702,  and  State  v.  Butler,  15  Lea,  113,  all  following  rule;  Snell 
V.  Chicago,  152  U.  S.  197,  38  L.  Ed.  410,  14  Sup.  Ct.  491,  holding  con- 
veyance passed  only  a  life  estate  in  corporate  franchises;  East  Ten- 
nessee etc.  R.  Co.  V.  Pickerd,  24  Fed.  623,  holding  legislature  could  sub- 
ject immunity  from  taxation  to  a  judicial  sale;  Southern  Pac.  R.  Co.  v. 
Orton,  32  Fed.  473,  holding  right  to  be  a  corporation  is  distinct  from  its 
franchises ;  Nat.  Foundry  etc.  Works  v.  Oconto  Water  Co.,  52  Fed.  57,  de- 
creeing sale  of  both  franchise  and  plant,  in  satisfaction  of  lien;  Detroit 
V.  Detroit  City  Ry.  Co.,  56  Fed.  882,  holding  city  could  not  grant  vested 
interest  in  street  to  railroad  for  longer  than  corporate  life  of  grantee; 
People  v.  Oakland,  92  CaL  614,  28  Pac.  808,  right  of  municipality  to 
govern  annexed  territory,  is  a  franchise  distinct  from  that  of  being  a 
corporation;  Memphis  Water  Co.  v.  Magens,  15  Lea,  43,  holding  new 
corporation  not  liable  for  debts  of  old;  Rio  Grande  etc.  Ry.  Co.  v.  Tel- 
luride  Power  etc'  Co.,  16  Utah,  135,  51  Pac.  149,  holding  consolidating 
road  had  ten  years  from  the  filing  of  its  articles  of  incorporation  to 
finish  road ;  Ironwood  Water- Works  Co.  v.  Mayor  etc.  'of  Ironwood,  99 
Mich.  460,  58  N.  W.  373,  arguendo. 

Right  to  transfer  public  franchises.    Note,  85  Am.  St.  Rep.  405. 

Francblse  of  being  a  corporation  need  not  be  implied  as  necessary  to 
secure  to  mortgage  bondholders,  or  purchasers  at  foreclosure  sale,  the  sub- 
stantial rights  intended  to  be  secured.  The  essential  properties  of  corpo- 
rate existence  are  distinct  from  the  ftanchises  of  the  corporation. 

Approved  in  Vicksburg  v.  Vicksburg  Waterworks  Co.,  202  U.  S.  464, 
50  L.  Ed.  1109,  26  Sup.  Ct.  660,  holding  contractual  rights  under  munici- 
pal ordinance  passed  by  foreclosure  sale  of  franchise  and  corporate 
property;  Julian  v.  Central  Trust  Co.,  193  U.  S.  106,  48  L.  Ed.  637,  24 
Sup.  Ct.  399,  holding  upon  foreclosure  sale  franchises  and  corporate 
property  ceased  to  be  liable  for  subsequent  debts  of  corporation ;  Grand 
Rapids  &  I.  R.  Co.  v.'Osbom,  193  U.  S.  29,  48  L.  Ed.  604,  24  Sup.  Ct. 
310,  denying  purchaser's  right  under  foreclosure  sale  of  franchise  and 
property  to  incorporate  with  privileges  of  old  corporation;  Omaha 
Water  Co.  v.  City  of  Omaha,  147  Fed.  15,  8  Ann.  Gas.  614,  12  L.  B.  A. 
(N.  8.)  736,  77  C.  C.  A.  267,  holding  purchaser  at  foreclosure  sale  had 
right  to  collect  rates  specified  in  contract  between  corporation  and  city; 
Farmers'  Loan  etc.  Co.  v.  Meridian  Water  Works  Co.,  139  Fed.  667, 
allowing  mortgagee  a  receiver,  where  city  obtains  decree  depriving  eor- 
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poration  of  right  to  operate  water  plant ;  London  &  San  Francisco  Bank 
V.  Block,  117  Fed.  904,  holding  franchise  of  foreign  banking  corpora- 
tion doing  business  in  California  ''to  be' ^  a  corporation  not  taxable,  but 
only  that  "to  do  business" ;  Iron  Silvier  Min.  Co.  v.  Cowie,  31  Colo.  463, 
72  Pac.  1068,  entertaining  jurisdiction  where  decision  of  lower  court 
based  upon  determination  of  corporation  in  ability  to  do  business;  De- 
troit etc.  R.  R.  Co.  V.  Campbell,  140  Mich.  392,  103  N.  W.  859,  allowing 
corporation  in  hands  of  receiver  to  condemn  land  for  right  of  way; 
City  Water  Co.  v.  Texas,  88  Tex.  603,  32  S.  W.  1034,  holding,  in  the  ab- 
sence of  statutory  authority,  a  corporation  can  neither  sell  nor  mort- 
gage its  corporate  franchise;  Southwestern  Tel.  etc.  Co.  v.  San  Antonio, 
32  Tex.  Civ.  103,  73  S.  W.  860,  holding  corporate  franchises  property 
within  city  charter's  provisions,  taxing  all  property;  Cent.  Trust  C-o.  ▼. 
Western  etc.  R.  Co.,  89  Fed.  31,  following  rule;  New  Orleans  etc.  R.  R. 
Co.  V.  Delamore,  114  U.  S.  510,  29  L.  Ed.  247,  5  Sup.  Ct.  1013,  holding 
right  of  way  through  city  streets  may  be  mortgaged ;  Ohio  Central  R.  R. 
Co.  V.  Central  Trust  Co.,  133  U.  S.  92,  38  L.  Ed.  664,  10  Sup.  Ct.  238, 
railroad,  whose  property  and  franchises  have  been  sold  under  fore- 
closure, may  appeal  from  decree  of  distribution;  Schurz  v.  Cook,  148 
U.  S.  407,  37  L.  Ed.  502,  13  Sup.  Ct.  648,  authority  given  purchasers  at 
foreclosure  sale,  to  organize  railroad,  creates  no  contract;  Andrews  Co. 
V.  Youngstown  Coke  Co.,  86  Fed.  590,  holding  "partnership  association 
limited"  under  "act  of  1877,  a  corporation;  Chadwick  v.  Old  Colony 
R.  R.  Co.,  171  Mass.  242,  50  N.  E.  630,  holding  equity  had  jurisdiction  to 
foreclose  mortgage  on  railroads;  State  v.  East  Fifth  St.  Ry.  Co.,  140 
Mo.  548,  62  Am.  St.  Eep.  746,  88  L.  R.  A.  220,  41  S.  W.  966,  distinguish- 
ing between  charter  and  franchises  of  a  corporation;  People  v.  Cook, 
110  N.  Y.  450,  18  N.  E.  114,  statutes  authorizing  mortgage  of  fran- 
chises, are  not  contracts  for  the  preservation  of  existing  statutory  pro- 
visions; People  V.  O'Brien,  111  N.  Y.  44,  7  Am.  St.  Rep.  698,  2  L.  R.  A. 
262,  18  N.  E.  700,  as  to  transferability  of  corporate  franchises;  Union 
Bank  v.  Board  of  Conmiissioners  of  Oxford,  90  Fed.  12,  arguendo. 

Exemption  of  corporation  ftom  taxation  does  not  pass  by  mortgage  of 
Us  charter  and  works,  as  Included  In  the  transfer  of  the  franchise  to  be 
a  corporation,  to  the  mortgagees  or  purchasers  at  the  Judicial  sale. 

Approved  in  Rogers  v.  Nashville  etc.  Ry.  Co.,  91  Fed.  319,  33  C.  C.  A. 
517,  holding  purchaser,  corporation  of  another  State,  could  lease  the 
lines ;  Dow  v.  Beidelman,  49  Ark.  335,  5  S.  W.  301,  holding  privilege  as 
to  passenger  rates  did  not  pass  to  purchaser  at  mortgage  sale;  Adams 
V.  Yazoo  etc.  R.  Co.,  77  Miss.  194,  60  L.  R.  A.  33,  24  South.  210,  charter 
granting  "rights,  privileges,"  etc.,  but  failing  to  include  immunities, 
does  carry  an  exemption  from  taxation. 
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Distinguished  in  Pnmphrey  v.  Threadgill,  9  Tex,  Civ.  App.  192,  28 
S.  W.  452,  purchaser  under  trust  deed  had  all  the  rights  of  original 
company. 

Effect  of  dissolution  of  corporation,  whether  by  repeal  of  its  charter 
or  otherwise.    Note,  7  Ahl  St.  Rep.  722. 

Foreclosure  sale,  under  mortgage  of  corporate  charter,  conyeys  merely 
a  right  to  organize  under  existing  laws,  and  such  organization  is  a  distinct 
entity,  not  acquiring  original  corporfition's  immunity  from  taxation. 

Approved  in  Central  Trust  Co.  v.  Western  North  Carolina  R.  Co.,  112 
Fed.  472,  holding  decree  of  sale  or  foreclosure  of  all  property  and  fran- 
chises of  railroad,  franchise  to  exist  as  corporation  only  remains,  lat- 
ter's  negligence,  former  not  liable;  St.  Louis  etc.  Ry.  Co.  v.  Berry,  113 
U.  S.  476,  28  L.  Ed.  1059,  5  Sup.  Ct.  634,  following  rule ;  Dow  v.  Beidel- 
man,  126  U.  S.  689,  31  L.  Ed.  843,  8  Sup.  Ct.  1030,  applying  statute  fix- 
ing passenger  rate,  to  corporation  reorganized  by  purchasers  at  foro* 
closure  sale;  Schurz  v.  Cook,  148  U.  S.  410,  87  L.  Ed.  602,  13  Sup.  Ct. 
648,  applying  tax  under  statute,  ux)on  corporation  organized  after  its 
passage,  but  purchased  prior  thereto;  Mercantile  Bank  v.  Tennessee, 
161  U.  S.  171,  40  L.  Ed.  650,  16  Sup.  Ct.  465,  holding  purchaser  liable 
to  taxation  according  to  laws  existing  at  time  of  judicial  sale;  Keokuk 
etc.  R.  Co.  V.  County  Court,  41  Fed.  309,  holding  consolidated  corpora- 
tion did  not  acquire  immunity  from  taxation ;  dissenting  opinion  in  New 
York  Terminal  Co.  v.  Gaus,  204  N.  Y.  620,  98  N.  E.  14,  majority  holding 
that  franchise  tax  assessed  while  receiver  operated  business  of  corpora- 
tion was  lien  upon  property  in  hands  of  purchasers. 

Right   of  individual   to   supply   public   utility.    Note,   Ann.   Oaji. 
19140,  938. 

liability  of  corporation  purchasing  property  of  another  corpora^ 
tion  for  torts  of  latter.    Note,  Aim.  Oas.  1916A,  660. 

Right  of  corporation  to  attack  validity  of  statute  in  force  at  time 
of  its  incorporation.    Note,  12  Ann.  Oas.  668. 

Miscellaneous.  Cited  in  Southern  Ry.  Co.  v.  Greensboro  Ice  etc.  Co., 
134  Fed.  93,  holding  sxdt  against  corporation  commissioners  to  enjoin 
alleged  void  order  not  suit  against  State;  Poindexter  v.  Greenhow,  114 
U.  S.  296,  29  L.  Ed.  194,  5  Sup.  Ct.  917,  and  Scott  v.  Donald,  165  U.  S. 
112,  41  L.  Ed.  653, 17  Sup.  Ct.  263,  to  point  that  suit  against  State  offi- 
cers to  prevent  action  under  an  unconstitutional  statute,  is  not  a  suit 
against  State. 

112  U.  S.  624-645,  28  L.  Ed.  828,  6  Sup.  Ct  476,  T7NIOK  METALUO 
CABTBIDaS  OO.  V.  UNITED  STATES  CABTBIDOE  OO. 

Reissue  cannot  cover  an  Improvement  made  after  granting  of  original 
patent 
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Approved  in  Holt  v.  Kendall,  26  Fed.  626,  following  rule;  Reece 
Buttonhole  etc.  Co.  v.  Globe  Buttonhole  etc.  Co.,  61  Fed.  969,  10 
C.  C.  A.  194,  amending  of  claims  does  not  necessarily  exclude  a  liberal 
interpretation  of  the  doctrine  of  equivalents. 

Under  act  of  1870,  a  disclaimer  could  only  be  made  by  patentee,  claim- 
ing more  than  he  invented,  and  he  could  only  disclaim  such  parts  as  he 
should  not  choose  to  claim  by  virtue  of  the  patent. 

Approved  in  Page  Mach.  Co.  v.  Dow,  Jones  &  Co.,  200  Fed.  73,  Joy 
patent  for  printing  telegraph  receiver  not  invalidated  by  disclaimer 
filed,  but  merely  limited,  discloses  invention  and  is  infringed;  Electrical 
Accumulator  Co.  v.  Julien  Electric  Co.,  38  Fed.  136,  allowing  patent  to 
stand,  if  disclaimer  be  filed;  Graham  v.  Earl,  92  Fed.  159,  34  C.  C.  A. 
267,  construing  disclaimer,  with  reference  to  original  proceedings; 
Cambria  Iron  Co.  v.  Cam^e  Steel  Co.,  96  Fed.  852,  37  C.  C.  A.  593, 
disclaimer  must  be  of  something  previoulsy  claimed  as  new. 

Acquiescence  and  disclaimer,  following  a  decision  requiring  the  dis- 
claimer as  a  condition  precedent  to  an  extension,  are  as  operative  to  pre- 
vent patentee  afterward  insisting  on  a  recovery  on  the  invention  dis- 
claimed, as  to  prevent  a  subsequent  reissue  to  claim  what  was  so  disclaimed. 
Approved  in  Specialty  Mach.  Co.  v.  Ashcroft  Mfg.  Co.,  205  Fed.  763, 
voluntary  cancellation  of  claim  in  original  application  for  patent  is 
abandonment  of  such  claim,  and  Hazeltine  reissue  patent  for  reseating 
valves  laying  stress  upon  such  claim  is  void;  Rembert  Roller  Compress 
Co.  V.  American  Cotton  Co.,  129  Fed  369,  64  C.  C.  A.  26,  restricting 
patent  to  method  underlying  successful  operation;  Roemer  v.  Peddie, 
132  U.  S.  317,  33  L.  Ed.  388,  10  Sup.  Ct.  99,  Smith  v.  Pittsbui^h  Gas 
Co.,  42  Fed.  150,  and  Johnson  v.  Olsen,  61  Fed.  833,  all  following  rule ; 
Shepard  v.  Carrigan,  116  U.  S.  597,  29  L.  Ed.  724,  6  Sup.  Ct.  495,  hold- 
ing party  could  not  broaden  his  claim  by  dropping  out  an  element; 
Crawford  v.  Heysinger,  123  U.  S.  607,  31  L.  Ed.  274,  8  Sup.  Ct.  408, 
restricting  claims  to  the  precise  combinations  enumerated  in  them; 
Yale  Lock  Mfg.  Co.  v.  Berkshire  Nat.  Bank,  135  U.  S.  379,  34  L.  Ed. 
183,  10  Sup.  Ct.  896,  holding  reissue  claims  invalid,  because  of  their 
formal  abandonment;  Dobson  v.  Lees,  137  U.  S.  265,  34  L.  Ed.  655,  11 
Sup.  Ct.  73,  declaring  reissue  invalid;  Morgan  Envelope  Co.  v.  Albany 
Paper  Co.,  152  U.  S.  429,  38  L.  Ed.  602,  14  Sup.  Ct.  629,  estopping  in- 
ventor to  claim  benefit  of  rejected  claim;  Dobson  v.  Lees,  30  Fed.  627, 
holding  invalid,  reissue  for  rejected  claim ;  Reiter  v.  Jones,  35  Fed.  422, 
holding  grooves  were  a  material  part  of  device  claimed;  Reece  Button- 
hole etc.  Co.  V.  Globe  Buttonhole  etc.  Co.,  64  Fed.  887,  limiting  patentee 
to  modified  claim;  Ball  etc.  Fastener  Co.  v.  Ball  Globe  etc.  Co.,  58  Fed. 
824,  7  C.  C.  A.  498,  limiting  claims  to  specific  description  in  amend- 
ment; Reece  Buttonhole  etc.  Co.  v.  Globe  Buttonhole  etc.  Co.,  61  Fed. 
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963,  10  C.  C'  A.  194;  amending  of  claims  does  not  necessarily  exclude  a 
liberal  interpretation  of  the  doctrine  of  equivalents;  Thomas  v.  Rocker 
Spring  Co.,  77  Fed.  431,  23  C.  C.  A.  211,  applicant  acquiescing  in  ex- 
aminer's limitation  of  his  claims,  cannot  afterward  qualify  same;  Tru- 
man V.  Holmes,  87  Fed.  747,  748,  31  C.  C.  A.  216,  withdrawal  of  original 
specifications  limited  party's  claim  to  them,  as  amended. 

Distinguished  in  Graham  v.  Earl,  82  Fed.  740,  holding  disclaimer  of 
broad  claims  in  patent,  did  not  amount  to  disclaimer  of  narrower  ones. 

Bight  to  make  impracticable  specification  good  by  amendment  or 
disclaimer.    Note,  20  £.  E.  0.  794. 

112  XT.  S.  645-^9,  28  L.  Ed.  846,  6  Sup.  Ot.  306,  X7NITED  STATES  V.  GREAT 
FAIiLS  MFQ.  CO. 

Where  property  to  which  TJnited  States  asserts  no  title,  Is  taken  by  its 
officers  or  agents,  pursuant  to  act  of  Congress,  as  private  property  for 
public  use,  goyemment  Is  under  an  implied  obligation  to  make  Just  com- 
pensation to  owner. 

Approved  in  United  States  v.  Buffalo  Pitts  Co.,  234  U.  S.  234,  58 
L.  Ed.  1293,  34  Sup.  Ct.  840,  holding  government  was  under  implied 
obligation  to  pay  for  traction-engine  used  in  construction  work,  upon 
default  of  construction  company  and  taking  over  of  contract  by  United 
States ;  Peabody  v.  United  States,  231  U.  S.  539,  58  L.  Ed.  354,  34  Sup. 
Ct.  159,  contract  with  government  to  take  and  pay  for  property  cannot 
be  implied  unless  property  has  been  actually  appropriated,  and  mere 
location  of  battery  is  not  appropriation  of  property  within  range  of 
guns ;  Juragua  Iron  Co.  v.  United  States,  212  U.  S.  303, 304, 310, 53  L.  Ed. 
622,  525,  29  Sup.  Ct.  385,  citizen  of  United  States  domiciled  in  Cuba 
cannot  maintain  action  for  value  of  property  destroyed  as  result  of 
military  operations,  as  there  is  no  obligation  based  on  implied  contract 
to  compensate  for  yalue  of  such  property ;  United  States  v.  Lynah,  188 
U.  S.  459,  461,  463,  467,  477,  47  L.  Ed.  544,  545,  546,  551,  23  Sup.  Ct. 
352,  353,  354,  359,  holding  turning  of  valuable  rice  plantation  into  value- 
less bog,  result  of  navigation  improvements  by  United  States,  is  taking 
land  within  meaning  fifth  amendment;  Dooley  v.  United  States,  182 
U.  S.  229,  45  L.  Ed.  1080,  21  Sup.  Ct.  765,  holding  duties  illegally  ex- 
acted and  paid  under  protest  upon  imports  from  Porto  Rico  to  New 
York  within  Circuit  Court  jurisdiction  as  Court  of  Claims;  In  re  Ben- 
sel,  206  Fed.  373,  124  C.  C.  A.  251,  where  land  sought  to  be  condemned 
for  reservoir  site  of  water  supply  for  New  York  City  was  particularly 
adaptable  and  available,  it  was  not  error  to  allow  separate  award  for 
adaptability  and  availability  in  addition  to  value  of  land;  Sawyer  v. 
Gray,  205  Fed.  162,  right  given  to  owner  of  land  within  forest  reservar- 
tion  to  surrender  title  and  select  lieu  lands  will  support  suit  in  equity 
to   charge   subsequent   patentee    as   trustee   of   land   selected,   where 
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through  mistake  of  law  or  fact  Land  Department  has  not  acted  on  his 
application;  United  States  y.  O'Neill,  198  Fed.  683,  in  proceedings  by 
United  States  to  condemn  right  of  way  for  ditch  under  reclamation  act, 
providing  fund  for  payment  of  damages,  damages  need  not  be  assessed 
before  government  takes  possession;  United  States  v.  Buffalo  Pitts  Co., 
193  Fed.  906,  907,  908,  114  C.  C.  A.  119,  seller  of  traction-engine  for 
use  by  buyer  in  performance  of  contract  with  government  for  reclama- 
tion work,  could,  on  government  taking  possession,  sue  government  for 
value  of  use  of  engine  on  implied  contract,  or  on  its  constitutional 
obligation  within  Tucker  Act;  United  States  v.  American  Surety  Co., 
155  Fed.  942,  mail  carrier  and  surety  on  bond  are  liable  for  full  amount 
of  money  stolen  by  carrier  from  registered  letter,  though  United  States 
limits  its  own  liability  to  twenty-fii^  dollars;  Christie-Street  Commis- 
sion Co.  V.  United  States,  126  Fed.  993,  holding  an  action  cannot  be 
maintained  to  recover  taxes  voluntarily  paid  to  United  States,  except 
statute  authorizes  it;  Penrhyn  Slate  Co.  v.  Qranyille  Electric  etc.  Co., 
181  N.  T.  84,  73  N.  E.  566,  dismissing  riparian  owner's  suit  against  city 
to  restrain  diversion  on  ground'  of  laches;  Lloyd  v.  Town  of  Venable, 
168  N.  C.  535,  84  S.  E.  857,  owner  of  land,  part  of  which  was  appro- 
priated for  street,  was  entitled  to  value  of  what  was  taken  and  com- 
pensation for  diminution  of  value  of  remainder;  Cotts  v.  Wheeling  etc. 
R.  Co.,  63  W.  Va.  43,  59  S.  E.  767,  where  damage  to  lot  bounding  on 
public  street  comes  from  propet  construction  and  operation  of  street 
railroad,  owner  at  time  of  construction  may  recover,  but  not  subsequent 
owner;  Van  Brocklin  v.  Tennessee,  117  U.  S.  155,  29  L.  Ed.  846,  6  Sup. 
Ct.  672,  property  of  United  States  is  exempt  from  State  taxes;  Great 
Falls  Mfg.  Co.  V.  Attorney-General,  124  U.  S.  597,  31  L.  Ed.  582,  8 
Sup.  Ct.  637,  United  States  was  bound  to  pay  for  any  tract  taken, 
though  omitted  from  map;  Cherokee  Nation  v.  Kansas  Ry.  Co.,  135 
U.  S.  656,  34  L.  Ed.  302,  10  Sup.  Ct.  970,  United  States  can  exercise 
right  of  eminent  domain  as  to  lands  of  Cherokee  Nation ;  Hill  v.  United 
States,  149  U.  S.  599,  37  L.  Ed.  864,  13  Sup.  Ct.  1013  (see  dissenting 
opinion  in  149  U.  S.  602,  37  L.  Ed.  865,  13  Sup.  Ct.  1014),  dismissing 
claim  for  damages  for  use  of  land  under  tide  water,  government  not 
having  acknowledged  defendant's  title ;  Schillinger  v.  United  States,  155 
U.  S.  175, 177, 178,  39  L.  Ed,  113, 114, 15  Sup.  Ct.  89,  90,  majority  hold- 
ing Court  of  Claims  has  no  jurisdiction  of  claim  against  government, 
for  tort ;  Dashiell  v.  Grosvenor,  66  Fed.  338,  27  L.  B.  A.  70,  13  C.  C.  A. 
593,  dismissing  suit  to  restrain  making  of  patented  cannon  in  navy 
yard;  Holmes  v.  United  States,  78  Fed.  514,  holding  Court  of  Claims 
could  not  entertain  suit  to  cancel  lien  unlawfully  placed  on  petitioner's 
land,  by  officers  of  United  States ;  United  States  v.  Fleming,  80  Fed. 
374,  25  C.  C.  A.  498,  district  attorney,  sent  by  attorney  general  to  try 
case  outside  his  district;  is  entitled  to  necessary  expenses;  Piatt  v. 


809    UNITED  STATES  V.  GREAT  FALLS  MFG.  CO.    112  U.  S.  64&-669 

Pennsylvania  Co.,  43  Ohio  St.  241,  1  N.  E.  427,  where  more  land  than 
was  necessary  was  appropriated,  it  could  not  be  subjected  to  the  bnrden 
of  another  road;  dissenting  opinion  in  Loranger  v.  City  of  Flint,  185 
Mich.  469,  162  N.  W.  256,  majority  holding  that  waters  of  stream  may 
be  diverted  by  city  for  municipal  purposes  without  compensating  in- 
jured riparian  owner. 

Distinguished  in  Hijo  v.  United  States,  194  U.  S.  322,  48  L.  Ed.  996, 
24  Sup.  Ct.  727,  denying  United  States'  liability  for  use  of  Spanish  ves- 
sel captured  during  war  with  Spain;  To-v^  of  Nahant  v.  United  States, 
136  Fed.  283,  69  L.  R.  A.  728,  70  C.  C.  A.  641,  denying  municipal  corpo- 
ration compensation  for  State  franchises  within  territory  condemned 
by  United  States. 

Right  of  government  to  divert  water  without  compensation  to 
riparian  owner.    Note,  87  L.  R.  A.  (N.  8.)  812. 

Owner  of  property  taken  for  pnbUe  use,  may  waive  any  objection  based 
upon  the  want  of  formal  proceedings,  and  electing  to  regard  the  action  of 
the  government  as  a  taking  under  eminent  domain,  may  demand  Jnat  com- 
pensation for  the  property. 

Approved  in  Zimmerman  v.  Kansas  City  etc.  R.  Co.,  144  Fed.  624,  75 
C.  C.  A.  424,  allowing  owner  to  recover  all  damfiges  sustained  by  rail- 
road appropriating  lot  without  exercise  of  eminent  domain;  Florida 
Southern  R.  R.  Co.  v.  Hill,  40  Fla.  12,  74  Am.  St.  Rep.  128,  23  South. 
570,  holding  railroad  possessing  power  of  eminent  domain  taking  an- 
other's land  without  condemnation,  owner  may  waive  tort  and  demand 
compensation;  Boise  Valley  Const.  Co.  v.  Kroeger^  17  Idaho,  394,  28 
L.  R.  A.  (N.  8.)  968,  105  Pac.  1073,  owner  of  land  appropriated  by  rail- 
road for  right  of  way  may  elect  to  waive  remedies  of  ejectment,  injunc- 
tion and  trespass,  and  sue  upon  implied  promise  to  pay  reasonable 
compensation  for  lands  taken;  United  States  v.  Foreman,  5  Okl.  253, 
257,  48  Pac.  97,  98,  holding  entryman  may  sue  to  recover  for  land  erro- 
neously allowed ;  Organ  v.  Memphis  etc.  R.  R.  Co.,  51  Ark.  266, 11  S.  W. 
101,  and  Cohen  v.  St.  Louis  etc.  R.  R.  Co.,  34  Kan.  163,  55  Am.  Rep. 
244,  8  Pac.  141,  both  following  rule;  Highland  Ave.  etc.  R.  R.  Co.  v. 
Matthews,  99  Ala.  27,  14  L.  R.  A.  464,  10  South.  268,  upholding  action 
for  damages  for  injuries  to  abutting  property;  Reichert  v.  St.  Louis  etc. 
Ry.  Co.,  51  Ark.  502,  5  L.  R.  A.  188,  11  S.  W.  698,  estopping  owner  to 
maintain  ejectment  where  he  permitted  railroad  to  build  tracks  on  his 
land;  Stewart  v.  Ohio  River  R.  R.  Co.,  38  W.  Va.  446,  18  S.  E.  677, 
arguendo. 

Exdusiveness  of  statutory  remedy  for  damages  for  taking  of  "prop- 
erty by  eminent  domain.    Note,  14  Ann.  Gas.  1158. 

Right  of  one  whose  property  taken  for  public  use  without  consent 
or  condemnation,  to  maintain  action  for  compensation  or  pto- 
manent  damages.    Note,  28  L.  R.  A.  (N.  8.)  968. 
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Implied  obligation  of  TJiiited  States  to  pay  for  private  properly  taken 
for  public  use,  being  consistent  with  constltntional  duty  of  government,  as 
well  as  with  common  Justice,  the  owner's  claim  Is  one  arising  ont  of  implied 
contract,  within  statute  defining  Jurisdiction  of  Oourt  of  Claims,  although 
there  may  have  been  no  formal  condemnation  proceeding. 

Approved  in  Bigby  v.  United  States,  188  U.  S.  407,  47  L.  Ed.  524,  23 
Sup.  Ct.  471,  holding  United  States  does  not  "contract,  expressly  or  im- 
plied" that  contractor  employees  will  exercise  due  care  to  passengers, 
under  Tucker  Act  case  ''sounds  in  tort";  Cobbins  v.  Mississippi  River 
Commission,  204  Fed.  307,  where  levee  built  by  public  authority  to  pro- 
tect lands  from  overflow  of  water  causes  injury  to  land  between  levee 
and  stream,  damage  is  consequential,  and  flooding  does  not  amount  to 
taking  of  property;  Coleman  v.  United  States,  181  Fed.  602,  Tucker 
Act,  1887,  authorizing  suits  against  United  States  does  not  authorize 
recovery  for  damages  for  consequential  injury  to  property  from  flood- 
ing, not  amounting  to  taking  and  for  which  recovery  could  only  be  had 
in  action  of  tort;  Christie-Street  Com.  Co.  v.  United  States,  136  Fed. 
329,  69  C.  C.  A.  464,  holding  action  to  recover  back  taxes  illegally  col- 
lected maintainable  without  regard  to  whether  on  contract  or  in  tort; 
O'Reilly  De  Camara  v.  Brooke,  135  Fed.  390,  holding  United  States 
officer  liable  in  tort  for  property  taken  for  public  use,  although  govern- 
ment also  liable  on  contact;  Richardson  v.  United  States,  100  Fed.  716, 
holding  States  owning  beds  of  navigable  streams,  navigation  being 
under  congressional  control,  damage  from  improvement  not  recoverable 
from  United  States;  Hollister  v.  Benedict  Mfg.  Co.,  113  U.  S.  67,  28 
L.  £d.  904,  5  Sup.  Ct.  721,  suit  may  be  maintained  against  government 
for  use  of  invention  by  one  of  its  officers;  United  States  v.  Jones,  131 
U.  S.  16,  33  L.  Ed.  91,  9  Sup.  Ct.  671,  Court  of  Claims  cannot  compel 
issue  of  patent  for  public  lands;  Smithmeyer  v.  United  States,  147 
U.  S.  368,  37  L.  Ed.  200,  13  Sup.  Ct.  326,  permitting  plaintiff  to  waive 
benefit  of  additional  method  of  adjustment;  Schillinger  v.  United 
States,  155  U.  S.  171,  89  L.  Ed.  Ill,  15  Sup.  Ct.  87  (see  dissenting  opin- 
ion in  155  U.  S.  173,  29  L.  Ed.  112,  15  Sup.  Ct.  88),  Court  of  Claims 
has  no  jurisdiction  of  claim  against  the  government  for  a  mere  tort; 
Chappell  V.  United  States,  34  Fed.  675,  it  is  immaterial  whether  claim 
is  based  upon  an  implied  contract  or  is  for  damages;  Head  v.  Porter,  48 
Fed.  488,  upholding  suit  against  officer  in  United  States  army  for 
infringement  of  patent;  Scranton  v.  Wheeler,  57  Fed.  809,  6  C.  C.  A. 
585,  holding  Circuit  Court  has  jurisdiction  of  action  against  United 
States  agent  for  public  improvements ;  dissenting  opinion  in  Belknap  v. 
Schild,  161  U.  S.  27,  40  L.  Ed.  606,  16  Sup.  Ct.  449,  holding  United 
States  have  no  right  to  use  a  patent  without  license  or  compensation. 

Distinguished  in  Carpenter  v.  United  States,  46  Fed.  343,  where  there 
was  no  waiver  of  the  tort;  Mills  v.  United  States,  46  Fed.  746,  12 
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L.  R.  A.  680,  holding  Court  of  Claims  without  jurisdiction  of  action 
for  wrongful  diversion  of  a  watercourse. 

Acquisition  of  water  supply  by  eminent  domain.    Note,  68  L.  B.  A. 
S41. 

Miscellaneous.  Cited  in  Lowndes  v.  United  States,  106  Fed.  839, 
holding  riparian  owners,  who  with  ancestors  have  had  easement  for  one 
hundred  years  to  flow  land  for  rice,  destroying  such,  Federal  govern- 
ment must  compensate  for  property  taken. 

112  XT.  8.  659-669,  28  L.  Ed.  842,  5  Sup.  Ct  501,  TOBBENT  *  ABM8  LUM- 
BEB  OO.  V.  BODGEBS. 

Beissue,  enlarging  claims  of  original,  and  not  applied  for  until  Ave  years 
after  original,  when  another  Inventor  had  made  a  substantial  advance  In  the 
art.  Is  void. 

Approved  in  Holt  v.  Kendall,  26  Fed.  625,  holding  void,  reissue  en- 
larging claims;  Peoria  Target  Co.  v.  Cleveland  Target  Co.,  47  Fed.  735, 
in  absence  of  sufficient  evidence  of  mistake,  party  could  not  set  up 
claims  in  reissue ;  Torrant  v.  Duluth  Lumber  Co.,  30  Fed.  832,  arguendo. 

Where  plaintiff  failed  to  show  any  cause  of  action,  refosal  of  court  to 
cliarge  Jury  to  return  verdict  for  defendant  Is  error. 

Distinguished  in  Singer  Mfg.  Co.  v.  Brill,  54  Fed.  382,  4  C.  C.  A.  374, 
finding  of  jury  that  claim  was  valid,  was  not  reviewable  on  appeal. 

112  XT.  &  67(>-e76,  28  K  Ed.  862,  5  Sup.  Ct.  321,  MABTINTON  T.  FAIR- 
BANKS. 

Where  there  was  no  demurrer  or  other  exception  to  snillclency  of  plead- 
ings, no  exception  to  rulings  of  court,  no  request  for  a  ruling  on  suffldency 
or  effect  of  evidence,  and  no  motion  In  arrest  of  Judgment,  and  only  matter 
presented  by  bill  of  exceptions  was  exception  to  general  finding  by  the 
court  for  the  plaintiff,  no  question  of  law  Is  presented  which  Supreme  Court 
can  review. 

Approved  in  Dieter-Wenzel  Const.  Co.  v.  Eppler,  218  Fed.  987,  133 
C.  C.  A.  670,  following  rule;  Wilson  v.  Merchants'  Loan  &  T.  Co.,  183 
U.  S.  127,  46  L.  Ed.  116,  22  Sup.  Ct.  58,  holding  agreed  statement  of 
facts  cannot  be  taken  equivalent  of  special  finding  of  facts  within  U.  S. 
Rev.  Stats.,  §§  649,  700,  providing  for  waiver  of  jury  trial;  Mason  v. 
United  States,  219. Fed.  549,  135  C.  C.  A.  315,  where  no  rulings  ap- 
peared in  record  except  judgment,  and  no  findings  of  fact  or  declara- 
tions of  law  were  requested,  trial  court's  views  regarding  law  and  evi- 
dence could  not  be  reviewed;  National  Surety  Co.  v.  United  States,  200 
Fed.  143,  118  C.  C.  A.  360,  in  absence  of  request  to  find  fact  specially, 
to  find  generally  foi:  defendant,  with   ruling  thereon  and  exception, 
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general  finding  for  plaintiff  stands  as  verdict  of  jury,  and  exception 
thereto  presents  no  question  for  review;  Continental  (Hn  Co.  v.  Murray 
Co.,  162  Fed.  875,  89  C.  C.  A.  563,  order  of  Circuit  Court  adjudging 
contempt  for  violation  of  injunction  against  infringement  of  patent, 
and  imposing  fine,  is  reviewable  by  Circuit  Court  of  Appeals  on  error, 
but  upon  such  writ  only  matters  of  law  appearing  on  record  can  be  con- 
sidered; United  States  Fidelity  etc.  Co.  v.  Board  of  Commrs.,  145  Fed. 
151,  76  C.  C.  A.  114,  refusing  to  consider  question  of  sufficiency  of  evi- 
dence to  sustain  finding;  National  Surety  Co.  v.  Cincinnati  etc.  R.  Co., 
146  Fed.  35,  76  C.  C.  A.  19,  refusing  to  review  question  whether  judg- 
ment supported  by  facts  found;  Fitzgerald  v.  Bassford,  142  Fed.  134, 
73  C.  C.  A.  352,  refusing  to  review  on  assignment  of  error  that  court 
erred  rendering  judgment  for  plaintiff  'and  against  defendants;  West 
V.  Hougton  Oil  Co.,  136  Fed.  350,  69  C.  C.  A.  169,  refusing  to  review 
sufficiency  of  fact  found  to  support  judgment;  Paul  v.  Delaware  etc.  R. 
Co.,  130  Fed.  954,  956,  holding,  in  absence  of  exceptions  taken  to  ques- 
tions of  law,  general  verdict  containing  mixed  questions  of  law  and 
fact,  conclusive  as  to  both;  Eureka  County  Bank  v.  Clarke,  130  Fed. 
327,  64  C.  C.  A.  571,  refusing  to  weigh  evidence  to  determine  whether 
court's  findings  justified  thereby;  Green  v.  Western  Union  Tel.  Co.,  118 
Fed.  1016,  54  C.  C.  A.  680,  holding  where  all  the  evidence  of  the  case  is 
in  bill  of  exceptions  and  finding  of  trial  judge  is  thereby  supported, 
judgment  will  be  affirmed;  Barnard  v.  Randle,  110  Fed.  910,  49  C.  C.  A. 
177,  holding  no  objection  made  of  exception  taken  to  evidence  intro- 
duced by  opposite  party,  no  ruling  thereon  invoked  or  made,  there  can 
b©  no  error  for  review;  Davis  v.  Daugherty,  106  Fed.  722,  45  C.  C.  A. 
39,  holding  requests  not  based  on  all  the  evidence,  motion  for  judgment 
of  law  on  entire  case,  court's  ruling  thereon  not  reviewable  on  writ  of 
error;  Keen©  Mach.  Co.  v.  Barratt,  100  Fed.  593,  40  C.  C.  A.  571,  hold- 
ing reviewing  judgment  in  legal  action  tried  without  jury  by  stipula- 
tion, the  one  question  on  special  finding  is  sufficiency  of  facts  support- 
ing judgment;  McMaster  v.  New  York  Life  Ins.  Co.,  99  Fed.  870,  40 
C.  C.  A.  119,  holding  Circuit  Court  trying  case  without  jury,  only  rul- 
ings at  trial,  and  sufficiency  of  facts  to  support  judgment,  reviewable 
on  writ  of  error;  Grattan  Township  v.  Chilton,  97  Fed.  150,  38  C.  C.  A. 
84,  holding  circuit  judge  trying  law  case  without  jury,  judgment  re- 
viewed on  appeals  only  as  regards  errors  committed  by  lower  court; 
Santa  Ana  v.  Frank,  113  U.  S.  340,  28  L.  Ed.  979,  5  Sup.  Ct.  537,  Board- 
man  V.  Toffey,  117  U.  S.  272,  29  L.  Ed.  898,  6  Sup.  €t.  734,  and  British 
Queen  Min.  Co.  v.  Baker  etc.  Min.  Co.,  139  U.  S.  223,  36  L.  Ed.  147,  11 
Sup.  Ct.  523,  Hudson  v.  Charleston  etc.  R.  Co.,  55  Fed.  256,  if  counsel 
refused  to  call  attention  of  court  to  omission  of  special  charge  re- 
quested, it  cannot  be  incorporated  into  a  bill  of  exceptions;  Walker  v. 
Miller,  69  Fed.  870,  8  C.  C.  A.  331,  and  Mercantile  Trust  Co.  v.  Wood, 
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60  Fed.  348,  8  G.  C.  A.  658,  where  there  are  no  exceptions  to  rulings, 
the  only  question  reviewable  is  the  sufficiency  of  facts;  Adkins  v. 
Sloane,  61  Fed.  792,  10  C.  C.  A.  69,  sufficiency  of  evidence  to  support  a 
general  finding  by  court,  cannot  be  reviewed;  Tabor  v.  Commercial  Nat. 
Bank,  62  Fed.  388,  10  C.  C.  A.  429,  general  finding  cannot  be  reviewed 
on  a  single  exception  to  same;  Pacific  Postal  etc.  Cable  Co.  v.  Fleisch- 
ner,  66  Fed.  903,  14  C.  C.  A.  166,  whether  court's  finding  of  facts  is 
supported  by  the  evidence,  is  not  reviewable;  Insurance  Co.  of  North 
America  v.  International  Trust  Co.,  71  Fed.  92,  17  C.  C.  A.  616,  and 
CHara  v.  Mobile  etc.  R.  Co.,  76  Fed.  720,  22  C.  C.  A.  612,  upon  general 
finding  by  court,  only  errors  in  admission  and  rejection  of  evidence  are 
reviewable;  Rhodes  v.  United  States  Nat.  Bank,  66  Fed.  615,  3  C.  C.  A. 
612,  34  L.  R.  A.  744,  and  Fourth  Nat.  Bank  v.  Belleville,  83  Fed.  675,  27 
C.  C.  A.  674,  an  assignment  of  error  upon  general  finding  of  case  tried 
without  jury,  raises  no  question  for  review;  Burrows  v.  Niblack,  84 
Fed.  112,  28  C.  C.  A.  130,  judgment  on  agreed  statement  can  be  re- 
viewed only  as  to  questions  of  law. 

If  Circuit  Court  finding  depends  upon  the  weighing  of  conflicting  evi- 
dence, it  is  a  decision  on  the  facts,  revision  of  which  is  forbidden  to  Supreme 
Court.     , 

Approved  in  Meeker  v.  Lehigh  Valley  R.  R.  Co.,  236  U.  S.  431,  Ann, 
Gas.  1916B,  691,  59  L.  Ed.  658,  35  Sup.  Ct.  328,  Supreme  Court  may  not 
review  amount  of  allowance  for  counsel  fees  under  act  to  regulate  com- 
merce, but  it  may  determine  whether  as  matter  of  law  it  is  objectionable 
altogether;  Mounday  v.  United  States,  225  Fed.  967,  error  in  determin- 
ing question  of  fact  involved  in  plea  in  abatement,  whether  indictment 
was  procured  by  use  of  certain  papers  obtained  by  illegal  seizure,  can- 
not avail,  under  statute  prohibiting  reversal  for  error  in  ruling  on  plea 
of  abatement,  or  for  error  in  fact ;  Porter  v.  F.  M.  Davis  &  Co.,  223  Fed. 
467, 140  C.  C.  A.  11,  judgment  in  action  at  law  in  Federal  court,  although 
jury  is  waived  and  cause  tried  in  court,  is  reviewable  only  on  writ  of 
error;  Chicago  B.  &  Q.  Ry.  Co.  v.  Frye-Bruhn  Co.,  184  Fed.  23,  106 
C.  C.  A.  217,  where  jury  is  waived  in  action  at  law  in  Federal  court, 
findings  of  fact  made  by  trial  court  are  not  reviewable  on  error  by  Cir- 
cuit Court  of  Appeals;  Union  County  Nat.  Bank  v.  Ozan  Lumber  Co., 
179  Fed.  712,  103  C.  C.  A.  584,  in  action  at  law  tried  in  Federal  court 
without  jury,  findings  of  fact  made  by  court  on  conflicting  evidence  are 
conclusive  in  appellate  court;  Swensen  v.  Cunningham,  157  Fed.  754,  85 
C.  C.  A.  146,  where  action  at  law  was  tried  without  jury  and  general 
finding  was  made  and  judgment  rendered  on  conflicting  evidence,  pre- 
vious overruling  of  motion  to  find  for  plaintiff  cannot  be  assigned  for 
error  since  it  involves  decision  of  question  of  fact  as  well  as  law; 
McDowell  V.  McCormick,  121  Fed.  64,  57  G.  C.  A.  401,  holding  general 
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finding  conclusive  on  all  issnes  of  fact  raised  by  pleadings,  and  evidence 
not  reviewable  to  ascertain  whether  it  supports  the  finding;  World's 
Columbia  Exposition  Co.  v.  Republic  of  France,  96  Fed.  689,  38  C.  C.  A. 
483,  in  action  tried  by  court,  either  party  may  present  the  question  of 
his  right  to  a  judgment  on  the  whole  evidence. 

Section  649,  Ber.  Stats.,  provides  that  finding  of  OlTcult  Oonrt  shall 
have  same  effect  as  verdict  of  a  jury,  and  hence,  it  cannot  be  reviewed  by 
writ  of  error. 

Approved  in  Behn,  Meyer  &  Co.  v.  Campbell,  205  U.  S.  407,  51  L.  Ed. 
859,  27  Sup.  Ct.  502,  afiirming  judgment  of  Supreme  Court  of  Philippine 
Islands  on  writ  of  error,  where  no  error  of  law  was  apparent  on  face  of 
record  and  refusing  to  make  inquiry  whether  there  was  error  in  ques- 
tion of  fact;  Keely  v.  Ophir  Hill  Consol.  Min.  Co.,  169  Fed.  600,  95 
C.  C.  A.  99,  opinion  of  trial  judge  analyzing  facts  and  applying  law  is 
not  special  finding  authorizing  review  of  sufiiciency  of  facts  to  support 
judgment  under  Revised  Statutes,  section  700;  Hayden  v.  Ogden  Sav- 
ings Bank,  158  Fed.  91,  85  C.  C.  A.  558,  where  action  is  tried  to  court 
without  stipulation  that  court  shall  make  special  findings  of  fact  or  any 
request  therefor,  court  *s  conclusion  on  facts  is  in  nature  of  general  ver- 
dict, and  is  conclusive  as  to  matters  of  fact  to  same  extent  as  verdict 
of  jury;  Delaware  etc.  R.  Co.  v.  Kutter,  147  Fed.  57,  77  C.  C.  A.  315, 
refusing  to  review  weight  of  evidence  where  findings  general;  Streeter 
V.  Sanitary  Dist.  of  Chicago,  133  Fed.  126,  66  C.  C.  A.  190,  refusing  in 
absence  of  special  findings  on  stipulation  of  acts  to  weigh  evidence  and 
determine  facts;  Paul  v.  Delaware  etc.  R.  Co.,  130  Fed.  956,  denying 
request  for  special  findings  of  facts  where  action  tried  without  jury; 
Eureka  County  Bank  v.  Clarke,  130  Fed.  326,  64  C.  C.  A.  571,  refusing 
to  weigh  evidence  to  determine  whether  court's  findings  justified  thereby; 
York  V.  Washburn,  129  Fed.  566,  64  C.  C.  A.  132,  refusing  to  inquire 
whether  finding  sustained  by  evidence ;  Olcott  v.  Ennis-Calvert  Compress 
Co.,  114  Fed.  910,  52  C.  C.  A.  527,  holding  waiver  of  jury  in  civil  case. 
Circuit  Court  finding  of  facts  by  court  is  strictly  analogous  to  special 
verdict  and  should  show  ultimate  facts;  Raimond  v.  Terrebonne  Parish, 
132  U.  S.  194,  33  L,  Ed.  310,  10  Sup.  Ct.  57,  holding  finding  must  state 
the  ultimate  facts  of  the  case,  presenting  questions  of  law  only ;  Lehnen 
V.  Dickson,  148  U.  S.  73,  87  L.  Ed.  374,  13  Sup.  Ct.  482,  appellate  court 
must  accept  general  finding  of  court  below  as  conclusive;  Bowden  v. 
Bumham,  59  Fed.  754,  8  C.  C.  A.  248,  holding  general  finding  by  court, 
not  reviewable;  Citizens'  Bank  v.  Farwell,  63  Fed.  120,  11  C.  C.  A.  108, 
sufficiency  of  evidence  to  sustain  findings  of  court,  can  only  be  pre- 
sented for  review  by  request  for  peremptory  holding  that  finding  must 
be  otherwise;  Kentucky  Life  etc.  Ins.  Co.  V;  Hamilton,  63  Fed.  97,  11 
C.  C.  A.  42,  Nat.  Bank  of  Commerce  v.  Nat.  Bank,  61  Fed.  810,  10 
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C.  C.  A.  87,  Searcy  County  v.  Thompson,  66  Fed.  94,  13  C.  C.  A.  349 
(see  dissenting  opinion  in  66  Fed.  99,  13  C.  C.  A,  349),  and  Key  West 
V.  Baer,  66  Fed.  443,  13  C.  C.  A.  572,  upon  general  finding  by  court,  only 
errors  in  admission  or  rejection  of  evidence  is  reviewable;  State  Nat. 
Bank  v.  Smith,  94  Fed.  609,  36  C.  C.  A.  412,  holding  court  should  not 
make  both  a  special  and  general  finding. 

Prior  to  act  of  1865,  when  case  was  submitted  to  Judge  to  find  facts, 
without  a  Jury,  he  acted  as  referee  by  consent  of  parties,  and  no  bill  of  ex- 
ceptions would  lie  to  reception  or  rejection  of  testimony,  nor  to  his  Judg- 
ment on  the  law. 

Approved  in  Phoenix  Securities  Co.  v.  Dittmar,  224  Fed.  894,  140 
C.  C.  A.  336,  under  act  of  1865  providing  that  court's  finding  on  facts, 
where  case  is  submitted  by  written  consent  to  waive  jury,  shaU  have 
effect  of  verdict,  and  if  finding  is  special,  sufficiency  of  facts  to  support 
judgment  may  be  reviewed,  general  finding  is  not  reviewable ;  Paul  v. 
Delaware  etc.  R.  Co.,  130  Fed.  954,  holding  in  case  tried  without  jury, 
whole  testimony  cannot  be  reviewed  by  bill  of  exceptions;  Lynch  v. 
Grayson,  7  N.  M.  40,  32  Pac.  153  (affirming  5  N.  M.  494,  499,  25  Pac. 
993,  995),  in  New  Mexico,  findings  by  court  may  be  reviewed  as  to  their 
sufficiency  to  support  conclusions  of  law. 

112  XT.  8.  676,  28  L.  Ed.  864,  6  Sup.  Ct.  324,  TOWN  OF  SHELDON  T.  DAY. 
TOWN  OF  8HEIJ>0N  V.  FAIBBANKS. 

Not  cited. 

112  IT.  S.  67&-687,  28  L.  Ed.  862,  6  Sup.  Ct  327,  STBEEFEB  ▼•  VIOTOB 
SEWING-MACHINE  CO. 

Not  cited. 

112  XT.  S.  688-692,  28  L.  Ed.  856,  6  Sup.  Ct.  824,  MUBPHY  ▼.  VIOTOB 
SEWINO-MACHINE  CO. 

^Not  cited. 

112  U.  &  693-696,  28  L.  Ed.  871,  0  Sup.  Ct.  333,  WHITNEY  T.  MOBBOW. 

Where  act  of  Congress  confirmed  claims  providing  that  they  should  not 
extend  to  lands  occupied  by  United  States,  for  military  purposes,  one  claim- 
ing under  a  subseauent  patent  from  United  States,  must,  to  establish  his 
title,  show  such  occupation. 

Distinguished  in  Stoneroad  v.  Stoneroad,  158  U.  S.  253,  $9  L.  Ed.  970, 
15  Sup.  Ct:  827,  under  act  of  1860,  survey  of  land  was  necessaiy  for 
its  segregation. 

If,  by  a  legislative  declaration,  a  specific  tract  is  confirmed  to  anyone, 
his  title  l8  not  strengthened  by  a  subsequent  patent  ttom  government, 
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Approved  in  Olive  Land  etc.  Co.  v.  Olmstead,  103  Fed.  576,  holding 
one  acquiring  equitable  title  to  land  prior  to  issuance  to  him  of  patent 
therefor,  may  maintain  equitable  suit  enjoining  trespasser;  Jopling  v. 
Chachere,  107  La.  530,  32  South.  246,  holding  legislative  confirmation 
of  land  claim  recognition  of  validity  and  patent  issued  thereunder  merely 
documentary  evidence  recording  confirmation;  Kneeland  v.  Korter,  40 
Wash.  368,  1  L.  R.  A.  (N.  S.)  746,  82  Pac.  611,  holding  territorial  gran- 
teeis  entitled  to  land,  although  patent  issued  after  Washington  became 
State;  Wright  v.  Gish,  94  Mo.  116,  6  S.  W.  706,  following  rule;  Farmers' 
Loan  etc.  Co.  v.  Chicago  etc.  Ry.  Co.,  39  Fed.  151  (overruled,  see  Angle 
V.  Chicago  etc.  Ry.  Co.,  151  U.  S.  27,  40),  38  L.  Ed.  55,  14  Sup  Ct.  240, 
upholding  act  revoking  one  grant  and  affirming  another;  Northern  Pac. 
R.  Co.  V.  Cannon,  46  Fed.  229,  holding  act  vested  legal  title,  irrespective 
of  issuance  of  patent;  McNee  v.  Donahue,  142  U.  S.  599,  35  L.  Ed.  1127, 
12  Sup.  Ct.  215  (affirming  76  Cal.  501,  504,  18  Pac.  439,  441),  and  hold- 
ing that  certifying  by  register  does  not  affect  passing  of  title ;  Southern 
Pac.  R.  R.  Co.  V.  Purcell,  77  Cal.  70,  18  Pac.  887,  United  States  patent 
is  prima  facie  valid;  Wunderlich  v.  SpradUng,  121  Mo.  377,  25  S.  W. 
1066,  filing  of  maps  by  railroad  was  not  a  condition  precedent  to  vest- 
ing of  title ;  Wilson  v.  Beckwith,  140  Mo.  385,  41  S.  W.  992,  holding  act 
of  Congress  of  1853,  granted  a  present  title  to  lands  in  State;  Smythe 
V.  Henry,  41  Fed.  706,  arguendo. 

Distinguished  in  United  States  v.  Stockslager,  129  U.  S.  475,  476,  32 
L.  Ed.  787,  9  Sup.  Ct.  384,  holding  act  did  not  vest  a  title  to  specific 
land« 

112  XT.  a  696-710,  28  L.  Ed.  866,  5  Sup.  Ct.  314,  KNIOKEBBOOKEB  UFE 
INS.  CO.  V.  FENDIJBTON. 

Policy  of  life  insurance  was  conditioned  to  be  Toid,  if  annual  premium, 
or  any  obligation  given  therefor,  be  unpaid  at  maturity.  Annual  premium 
was  paid  by  foreign  bill,  with  a  condition  that  if  not  paid  at  matniity. 
policy  should  be  void.  Held,  forfeiture  was  incurred  by  nonpayment  of  bill 
at  maturity,  without  protest  for  nonpasrment,  although  protest  might  be 
necessary  to  fix  liability  of  drawer. 

Approved  in  Iowa  life  Ins.  Co.  v.  Lewis,  187  U.  S.  351,  355,  47  L.  Ed. 
212,  214,  23  Sup.  Ct.  132,  133,  holding  insurance  policy  forfeited  of  it- 
self, policy  to  "cease  and  determine*'  note  given  for  premium  not  paid 
at  maturity;  Mutual  Reserve  Life  Ins.  Co.  v.  Heidel,  161  Fed.  537,  88 
C.  C.  A.  477,  delivery  of  policy  does  not  estop  company  from  proving 
by  written  contract  made  before  or  at  time  of  such  delivery  that  exten- 
sion of  time  for  payment  of  first  premium  was  given  and  agreement 
made  that  if  deferred  payments  were  not  then  made,  policy  should  be 
forfeited ;  Batson  v.  Fidelity  etc.  Ins.  Co.,  155  Ala.  269, 130  Am.  St.  R^. 
21,  46  South.  579|  receipt  for  initial  premium  on  insurance  policy  de- 
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livered  by  agent  is  open  to  explanation  by  parol  evidence  showing  no 
payment  was  made,  but  that  agent  took  insured's  note  which  was  not 
paid  at  maturity ,  and  condition  in  receipt  for  failure  to  pay  note  avoided 
policy;  Ressler  v.  Fidelity  Life  Ins.  Co.,  110  Tenn.-414,  420,  75  S.  W. 
735,  737,  holding  policy  voided  by  nonpayment  of  note,  although  silent 
thereon;  Laughlin  v.  Fidelity  Mut.  Life  Assn.,  8  Tex.  Civ.  App.  453,  28 
S.  W.  413,  admitting  parol  evidence  to  contradict  receipt  of  payment  of 
premium;  dissenting  opinion  in  Hicks  v.  British  Am.  Assur.  Co.,  162 
N.  T.  300,  56  N.  E.  748,  majority  holding  defendant  contracting  to  in- 
sure plaintiff's  assignor,  on  loss  plaintiff  had  cause  of  action,  though 
policy  had  never  been  issued. 

Check  or  draft  as  payment  of  insurance  premium.    Note,  L.  R.  A. 
iei6A,  681. 

Promissory  note  as  payment  of  insurance  premium.    Note,  6  B.  B.  0. 
403. 

Where  policy  provided  for  forfeltnre  upon  nonpayment  of  any  obliga- 
tion given  for  annual  premiums,  presentment  and  nonacceptance  of  bill 
given  for  such  premium,  before  maturity,  without  protest,  did  not  dispense 
with  presentment  for  pajrment,  in  order  to  produce  forfeiture  of  policy. 

Approved  in  Pennsylvania  Casualty  Co.  v.  Whiteway,  210  Fed.  784, 
127  C.  C.  A.  332,  where  action  at  law  is  tried  to  court  without  jury, 
court's  general  finding  stands  as  verdict  of  jury  and  may  not  be  re- 
viewed unless  lack  of  evidence  to  sustain  finding  has  been  suggested  by 
ruling  thereon  or  motion  for  judgment  or  some  motion  to  present  issue 
of  law  so  involved  before  close  of  trial;  Manhattan  Life  Ins.  Co.  v. 
Wright,  126  Fed.  85,  61  C.  C.  A.  138,  holding  the  time  of  payment  of 
premium  for  insurance  is,  in  nature  of  the  a^eement,  of  the  essence 
of  the  contract;  Arnold  v.  Empire  Mut.  Annuity  etc.  Ins.  Co.,  3  Ga. 
App.  700,  60  S.  E.  477,  failure  to  pay  promissory  note  taken  in  pay- 
ment of  insurance  policy  will  not  forfeit  policy,  where  there  is  no  con- 
dition in  policy  providing  for  forfeiture  for  nonpayment  of  note;  dis- 
senting opinion  in  Hicks  v.  British  American  Assur.  Co.,  162  N.  Y.  304, 
56  N.  E.  750,  majority  holding  failure  of  insurance  agent  to  issue  policy 
as  per  contract  and  his  denial  of  contract,  defendant  did  not  waive 
notice  and  proof  of  loss ;  Connecticut  Fire  Ins.  Co.  v.  Hamilton,  59  Fed. 
265,  8  C.  C.  A.  114,  holding  insurer  waived  objection  to  sufficiency  of 
proofs;  Insurance  Co.  of  North  America  v.  Johnson,  70  Fed.  796,  17 
C.  C.  A.  416,  rejection  of  abandonment  is  a  waiver  of  right  to  object 
to  its  form;  Rogers  v.  Aetna  Ins.  Co.,  95  Fed.  107,  35  C.  C.  A.  396, 
arguendo. 

Preliminary  proof  of  death  is  not  required,  if  insurer,  on  being  notified 
thereof,  denies  his  liability  altogether,  and  declares  that  insurance  will  not 
be  paid. 

XII--52 
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Approved  in  Royal  Ins.  Co.  v.  Martin,  192  U.  S.  163,  48  L.  Ed.  389, 
24  Sup.  Ct.  251,  holding  insurance  company  denying  all  liability  under 
its  policy  dispenses  with  necessity  furnishing  proofs  of  loss  from  inde- 
pendent causes;  Phoenix  Ins.  Co.  v.  Kerr,  129  Fed.  727,  66  L.  E.  A.  669, 
64  C.  C.  A.  251,  holding  denial  of  contract,  waiver  of  proof  of  loss; 
Mutual  Life  etc.  Assn.  v.  Scott,  170  Ala..  425,  54  South.  183,  where 
mutual  benefit  association  places  its  refusal  to  pay  on  ground  that  it  is 
not  liable  at  all,  there  is  waiver  of  formal  proof  of  death;  Greenwich 
Ins.  Co.  V.  State,  74  Ark.  79,  84  S.  W.  1028,  holding  proof  of  loss  waived 
by  adjuster's  determination  to  stand  an  offer;  National  Union  v.  Thomas, 
10  App.  D.  C.  290,  denial  of  liability  by  insurer  and  refusal  to  pay  pol- 
icy on  ground  that  no  contract  of  insurance  exists,  is  waiver  of  condi- 
tion requiring  proof  of  loss  or  death;  Supreme  Lodge  v.  Meister,  204 
111.  530,  68  N.  E.  455,  holding  where  local  lodge  solicits  aid  for  widow 
of  deceased  member  subsequent  to  his  death,  proof  of  death  required 
by  by-laws  is  waived ;  Fidelity  &  Casualty  Co.  v.  Brown,  4  Ind.  Ter.  410, 
69  S.  W.  920,  where  insured  did  not  notify  company  of  accident,  but 
company  acquired  knowledge  and  its  physician  examined  insured,  and 
in  action  by  beneficiary,  company  in  amended  answer  did  not  mention 
failure  to  give  notice,  objection  came  too  late;  Seely  v.  Manhattan  etc. 
Ins.  Co.,  72  N.  H.  54,  55  Atl.  426,  holding  proof  of  death  unnecessary 
where  company  claimed  policy  lapsed;  Bohles  v.  Prudential  Ins.  Co., 
83  N.  J.  L.  249,  83  Atl.  905,  insurer's  denial  of  liability  on  policy  upon 
ground  that  it  had  lapsed,  made  it  unnecessary  to  furnish  proofs  of  death 
of  insured  before  suing  on  policy;  Higson  v.  North  River  Ins.  Co.,  152 
N.  C.  209,  67  S.  E.  511,  provision  in  fire  policy  for  arbitration  of  in- 
surer's liability  thereunder  is  waived  by  insurer's  denial  of  all  liability; 
Jordan  v.  Hanover  Fire  Ins.  Co.,  151  N.  C.  342,  66  S.  E.  207,  distinct 
denial  by  insurer  of  liability  after  loss,  and  within  time  prescribed  for 
proofs  of  loss,  on  ground  that  there  is  no  valid  contract  of  insurance, 
is  waiver  of  such  proofs;  Gerringer  v.  North  Carolina  Home  Ins.  Co., 
133  N.  C.  415,  45  S.  E.  776,  holding  insurance  agent  issuing  policy,  hav- 
ing full  knowledge  of  assured 's  interests  in  property,  provisions  work- 
ing forfeiture  regarding  assured 's  title  are  waived;  Doggett  v.  United 
Order  of  Golden  Cross,  126  N.  C.  483,  36  S.  E.  28,  holding  lodge,  on 
death,  making  no  proofs  thereof,  beneficiary  not  prejudiced  thereby, 
her  demand  and  proof  thereof  being  prima  facie  against  society;  Mad- 
den &  Co.  V.  Phoenix  Ins.  Co.,  70  S.  C.  301,  49  S.  E.  857,  where  at  time 
of  applying  for  insurance  insured  showed  inventory  to  agent,  who  said 
it  was  all  right,  insurer  waived  right  to  insist  that  it  did  not  conform 
to  iron-safe  clause  in  policy;  Mellen  v.  United  States  Health  etc.  Ins. 
Co.,  83  Vt.  248,  75  Atl.  275,  where  accident  insurance  company  notified 
insured  before  time  for  filing  proofs  of  loss  expired,  that  because  of 
failure  to  give  notice  of  his  injury  within  required  time  his  claim  would 
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not  be  investigatecl,  they  waived  right  to  proof  of  injur;^;  Thomi)son  v. 
Germania  Fire  Ins.  Co.,  45  Wash.  485,  88  Pac.  942,  where  there  is  oral 
insurance  contract,  and  company,  within  time  written  contracts  provide 
for  proving  loss,  denies  liability  on  ground  that  there  is  no  contract,  it 
waives  proof  of  loss;  Daniher  v.  Grand  Lodge,  A.  0.  U.  W.,  10  Utah, 
124,  37  Pac.  249,  following  rule;  Rivara  v.  Queen's  Ins.  Co.,  62  Miss. 
729,  insurer  is  estopped  to  set  up  breach  of  condition  of  policy,  incon- 
sistent with  the  facts;  Armstrong  v.  Insurance  Co.,  130  N.  Y.  566,  29 
N.  E.  993,  refusing  to  reply  to  letter  asking  consent  to  foreclose  mort- 
gage, was  not  a  waiver;  Dial  v.  Valley  Mut.  Life  Assn.,  29  S.  C.  579, 
8  S.  E.  38,  refusal  to  furnish  blanks  was  sufOicient  evidence  of  waiver 
of  proof  to  carry  case  to  jury. 

Distinguished  in  Whalen  v.  Western  Assur.  Co.,  185  Fed.  492,  107 
C.  C.  A.  590,  provision  of  insurance  policy  on  vessel  that  in  case  of  loss 
or  accident  to  vessel,  prompt  notice  of  disaster  should  be  given  to  in- 
surer, and  failure  to  give  notice  should  relieve  insurer  of  liability,  is 
valid  and  enforceable. 

112  XT.  &  710-711,  28  L.  Ed.  825,  6  Sup.  Ot.  861,  POWEB  V.  BAEEB. 

Not  cited. 

112  XT.  S.  711-712,  28  L.  Ed.  825,  5  Sup.  Ct.  860,  80HABFF  ▼.  LEVY. 

Case  cannot  be  removed  from  State  court  under  act  of  1875,  after  hear- 
ing on  a  demurrer  to  a  complaint^  because  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

Approved  in  Winkler  v.  Chicago  etc.  R.  R.  Co.,  108  Fed.  307,  holding 
under  Judiciary  Act  1887-88,  defendant  cannot  remove  cause  after  trial 
,  in  State  court  on  issue  of  law  on  demurrer  to  complaint  for  want  of  facts; 
Gregory  v.  Hartley,  113  U.  S.  746,  28  L.  Ed.  1151,  5  Sup.  Ct.  745,  Thur- 
kauf  v.  Ireland,  11  Sawy.  613,  Lookout  Mountain  R.  Co.  v.  Houston,  32 
Fed.  711,  and  St.  Louis  etc.  Ry.  Co.  v.  Weaver,  35  Kan.  422,  11  Pac. 
413,  all  following  rule;  Delbanco  v.  Singletary,  14  Sawy.  125,  40  Fed. 
178,  remanding  case,  petition  not  being  filed  in  time;  Greener  v.  Stein- 
way,  23  Blatchf.  378,  48  Fed.  708,  taxing  docket  fee  when  demurrer 
was  sustained;  Wilkinson  v.  Delaware  etc.  Ry.  Co.,  23  Fed.  562,  and 
Wilkinson  v.  Delaware  etc.  Ry.  Co.,  23  Fed.  565,  pleading  taken  from 
record  by  stipulation  may  be  used  to  show  petition  for  removal  was  filed 
too  late;  McLean  v.  Clark,  23  Fed.  861,  overruling  demurrer,  defendant 
having  leave  to  answer  is  not  a  final  hearing;  Richards  v.  Town  of  Rock 
Rapids,  31  Fed.  506,  right  of  removal  is  not  lost  by  decision  on  motion 
not  on  merits;  Davis  v.  Chicago  etc.  Ry.  Co.,  46  Fed.  308,  dismissing 
application  for  removal,  made  after  trial,  on  merits ;  Chicago  etc.  R,  Co. 
V.  Minnesota  etc.  R.  Co.,  29  Fed.  339,  and  Kennedy  v.  Ehlen,  31  W.  Va. 
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556,  8  S.  E.  407,  petition  for  removal  should  be  filed  before,  or  at  term 
when  trial  could  first  be  had« 

112  XT.  8.  713,  28  L.  Ed.  824,  5  Sup.  Ct.  364,  ]ilA.TTOON  T.  McGBEW. 

Adjudged  In  conformity  with  Hltz  v.  National  Met.  Bank,  111  XT.  B,  722» 
28  L.  Ed.  577,  4  Sup.  Ot.  613. 

Cited  in  Hitz  v.  Jenks,  123  U.  S.  300,  31  L.  Ed.  157,  8  Sup.  Ct.  145. 

Tenancy  by  the  curtesy  and  its  existence  in  the  United  States. 
Note,  112  Am.  St.  Bep.  595. 

Estate  by  curtesy  initiate  as  subject  to  payment  of  debts  of  hus- 
band.   Note,  Ann.  Gas.  19140,  1188. 

Expectant  and  contingent  interests  in  realty  as  subject  of  attach- 
ment or  execution.    Note,  30  L.  B.  A.  (N.  8.)  118. 

Bights  of  husband  as  tenant  by  the  curtesy  initiate.  Note,  L.  B.  A. 
1915D,  1004. 

112  U.  8.  713-716,  28  L.  Ed.  868,  6  Sup.  Ot.  369,  HALFEBTT  T.  WILMEB- 
JNQ. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions ,  originating  in  or'  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  8.)  452. 

112  XT.  S.  717-720,  28  L.  E4.  864,  5  Sup.  Ot.  855,  THAYEB  v.  UFE  ASSN. 
OF  AMERICA. 

Where  trustee  was  an  Indispensable  party,  his  citizenship  was  material 
In  determining  Jurisdiction  of  Circuit  Court,  and  since  It  was  not  averred 
and  did  not  otherwise  affirmatively  appear  to  be  such  as  gave  right  of 
removal,  held  cause  must  be  remanded. 

Approved  in  Kinney  v.  Columbia  Savings  etc.  Assn.,  191  U.  S.  83, 
48  L.  Ed.  105,  24  Sup.  Ct.  30,  holding  U.  S.  Rev.  Stats.,  §§  948,  954,  per- 
mits amendment  of  removal  petition  after  filing  thereof,  but  before 
action  on  merits,  regarding  diverse  citizenship;  Great  Southern  Fire 
Proof  Hotel  Co.  v.  Jones,  177  U.  S.  454,  44  L.  Ed.  844,  20  Sup.  Ct.  692, 
holding  Federal  jurisdiction  depending  upon  diverse  citizenship,  same 
must  be  shown  for  individual  members  limited  corporation  under  Penn- 
sylvania laws ;  Moloney  v.  Cressler,  210  Fed.  109,  126  C.  C.  A.  618,  bill 
for  specific  performance  of  contract  for  purchase  of  stock  of  gas  com- 
pany placed  in  escrow  and  to  compel  delivery  of  stock  by  depositories 
comprehended  single  issue,  and  cause  was  not  removable  where  some  of 
members  of  depository  firm  were  citizens  of  same  State  as  complainant; 
Regis  V.  United  Drug  Co.,  180  Fed.  208,  where  resident^  of  Massachu- 
setts filed  bill  to  restrain  infringement  of  trademark  against  New  Jersey 
corporation  and  its  president  who  was  resident  of  MassachusettSi  bill 
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did  not  show  separable  controversy  as  to  corporation,  so  as  to  authorize 
removal  to  Federal  court;  Allen- West  Commission  Co.  v.  Brashear,  170 
Fed.  122,  trustees  of  mortgage  invested  with  power  of  sale  upon  breach 
of  conditions  are  indispensable  parties  and  their  interests  being  antagon- 
istic to  mortgagors  must  be  treated  as  plaintiffs  in  action  of  foreclosure, 
even  if  for  refusal  to  act  they  are  properly  made  defendants  in  action 
by  beneficiary;  Fishblatt  v.  Atlantic  City,  174  Fed.  199,  under  statutes 
of  New  Jersey  both  owner  and  mortgagee  are  indispensable  parties  to 
suit  for  condemnation  of  land,  and  cause  is  not  removable  by  owner 
where  mortgagee  is  citizen  of  same  State  as  petitioner;  Caylor  v.  Cooper, 
165  Fed.  762,  where  complainant  and  defendant  C  were  joint  trustees, 
complainant  being  citizen  of  Illinois  and  all  defendants  pitizens  of  New 
York,  in  absence  of  allegation  that  C  refused  to  join  complainant  in 
suit  for  instructions  as  to  disposition  of  trust  funds,  there  was  non- 
joinder of  parties,  and  if  C  was  made  complainant  Federal  jurisdiction 
would  be  defeated,  such  jurisdiction  was  not  shown ;  In  re  E.  T.  Kenney 
Co.,  136  Fed.  455,  holding  cestuis  que  trust  not  necessary  for  proper 
parties  in  action  to  recover  moneys  for  tirust  estate;  Williard  v.  Spar- 
tanburg, U.  &  C.  R.  R.  Co.,  124  Fed.  802,  holding  action  by  employee 
lessee  railroad  against  lessor  railroad  for  injurious  negligence  of  lessee 
employee,  separable  controversy  and  removable,  corporation  of  another 
State;  Lake  St.  El.  R.  R.  Co.  v.  Ziegler,  99  Fed.  122,  39  C.  C.  A.  431, 
holding  trustees  being  formal,  not  interested,  parties,  their  joinder  did 
not  deprive  Federal  court  of  jurisdiction,  being  removable  by  individual 
defendants;  Wilson  v.  Oswego  Tp.,  151  U.  S.  67,  88  L.  Ed.  75,  14  Sup. 
Ct.  264,  Merchants'  Cotton-Press  Co.  v.  North  American  Ins.  Co.,  151 
U.  S.  382,  88  L.  Ed.  203,  14  Sup.  Ct.  372,  Rust  v.  Brittle  Silver  Co.,  58 
Fed.  613,  7  C.  C.  A.  389,  Missouri  v.  New  Madrid  Co.,  73  Fed.  306,  and 
Scoutt  V.  Keck,  73  Fed.  904,  20  C.  C.  A.  103,  all  following  rule;  St. 
Louis  etc.  Ry.  Co.  v.  Wilson,  114  U.  S.  62,  29  L.  Ed.  67,  5  Sup.  Ct.  739, 
holding  separate  issues,  under  separate  defenses,  do  not  make  separable 
controversies ;  Crump  v.  Thurber,  115  U.  S.  61,  29  L.  Ed.  329,  5  Sup.  Ct. 
1156,  holding  case  not  removable  where  corporation,  indispensable  party, 
was  of  same  State  as  plaintiff;  Laidly  v.  Huntington,  121  U.  S.  181,  80 
L.  Ed.  884,  7  Sup.  Ct.  856,  holding  action  to  have  dower  assigned  in 
land  conveyed  to  citizen  of  another  State,  not  removable;  Blacklock  v. 
Small,  127  U.  S.  105,  32  L.  Ed.  73,  8  Sup.  Ct.  1099,  remanding  cause, 
where  plaintiff  and  a  defendant  were  of  same  State;  Stevens  v.  Nichols, 
130  U.  S.  231,  32  L.  Ed.  915,  9  Sup.  Ct.  518,  Continental  Ins.  Co.  v. 
Rhoads,  119  U.  S.  239,  30  L.  Ed.  380,  7  Sup.  Ct.  193,  and  Peper  v.  For- 
dyce,  119  U.  S.  471,  30  L.  Ed.  436,  7  Sup.  Ct.  288,  reversing  decree,  where 
jurisdiction  did  not  appear  on  record ;  Swan  Land  etc.  Co.  v.  Frank,  148 
U.  S.  611,  87  L.  Ed.  580,  13  Sup.  Ct.  694,  corporations  are  indispensable 
parties  to  bill  affecting  corporate  rights;  Hack  v.  Chicago  etc.  Ry.  Co., 
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23  Fed.  359,  right  of  removal  is  unaffected  by  citizenship  of  tmsteei  a 
nominal  party;  Perrin  v.  Lepper,  26  Fed.  549,  stakeholder  in  possession 
is  an  indispensable  party;  Thompson  v.  Dixon,  28  Fed.  6,  holding  cause 
not  removable;  Barth  v.  Coler,  60  Fed.  469,  9  C.  C.  A.  81,  sheriff  being 
necessary  party,  case  was  not  removable;  Shipp  v.  Williams,  62  Fed.  6, 
10  C.  C.  A.  247,  remanding  case,  since  trustee,  although  defendant,  was 
really  on  same  side  as  beneficiary;  McDonald  v.  Seligman,  81  Fed.  755, 
bill  to  intervene  is  ancillary,  and  does  not  affect  jurisdiction;  Townsend 
V.  Sykes,  38  La.  Ann.  411,  holding  case  not  removable,  case  must  be 
capable  of  determination  without  citizen  of  same  State  being  a  party. 

Removal    of    cause    because    of    separable    controversy.    Note,    5 
L.  B.  A.  (N.  S.)  78. 

112  U.  S.  720-733,  28  L.  Ed.  872,  ST.  PAUIi  ETO.  B.  B.  CO.  ▼.  WINONA 
ETO.  B.  B.  CO. 

In  grants  of  land  in  aid  of  railroads,  title  to  the  odd  or  even  sections 
relates,  after  location  of  road,  to  date  of  grant;  and  in  cases  where  rights 
of  different  roads  conilict,  priority  of  date  of  act  of  Congress,  and  not 
priority  of  location  of  road,  gives  priority  of  title. 

Approved  in  Southern  Pac.  R.  R.  Co,  v.  Bell,  183  U.  S.  681,  46  L.  Ed. 
887,  889,  22  Sup.  Ct.  234,  236,  holding  Secretary  of  Interior  under  act 
July  27,  1866,  not  authorized  withdrawing  from  settlement,  lands  within 
indemnity  limit,  section  6  directing  survey  and  note  withdrawal ;  Barney 
V.  Winona  etc.  R.  Co.,  24  Fed.  890,  891,  grant  of  four  sections,  made  by 
act  of  1865,  was  a  grant  of  quantity,  and  not  of  lands  in  place. 

When  acts  of  Congress  or  statutory  grants  in  aid  of  railroads  are  of 
same  date,  priority  of  location  gives  no  priority  of  right;  but  where  limits 
of  primary  grants,  which  are  settled  by  location,  conflict,  the  roads  take 
the  conflicting  sections,  in  equal  undivided  moieties,  without  regard  to 
priority  of  location. 

Approved  in  Southern  Pac.  R.  R.  Co.  v.  United  States,  183  U.  S.  525, 
526,  46  L.  Ed.  Sll,  22  Sup.  Ct.  157,  holding  same  act  of  same  date 
grants  of  land  made  to  two  separate  railroads,  each  takes  undivided 
moiety,  priority  of  location  being  of  no  consequence;  Donahue  v.  Lake 
Superior  Canal  etc.  Co.,  'l55  U.  S.  387,  89  L.  Ed.  195,  15  Sup.  Ct.  116, 
Sioux  City  etc.  R.  R.  Co.  v.  United  States,  159  U.  S.  365,  366,  40  L.  Ed. 
182,  183,  16  Sup.  Ct.  23,  24,  and  McCarver  v.  Herzberg,  120  Ala.  531, 
25  South.  4,  all  following  rule;  Wisconsin  Cent.  R.  R.  Co.  v.  Forsythe, 
159  U.  S.  55,  40  L.  Ed.  74,  15  Sup.  Ct.  1023,  holding  land  was  subject 
to  control  of  Congress ;  Northern  Pac.  Ry.  Co.  v.  Miller,  20  Wash.  37,  38, 
54  Pac.  608,  609,  holding  equal  moiety  within  conflicting  strip  reverted 
to  United  States. 
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In  case  of  gxmats  in  aid  of  two  different  railroads,  where  lands  to  be 
selected  in  lien  of  those  within  limits  of  primary  location,  sold  before  loca- 
tion, interfere,  neither  priority  of  grant,  of  location,  nor  constrvction,  gives 
priority  of  right  as  between  the  two  roads.  It  is  determined  by  priority 
of  selection. 

Approved  in  Sjoli  V.  Dreschel,  199  U.  S.  666,  50  L.  Ed.  812,  26  Sttp. 
Ct.  154,  holding  railroad  acquired  no  interest  by  merely  filing  list  of 
selection  to  supply  deficiencies  within  place  .limits;  Humbird  v.  Avery, 
195  U.  S.  508,  49  L.  Ed.  290,  25  Sup.  Ct.  123,  holding  sales  by  railroad 
after  acceptance  of  act  cannot  defeat  provisions  thereof  with  reference 
to  conflicting  claims;  Oregon  etc.  B.  R.  Co.  v.  United  States,  189  U.  S. 
112, 113,  47  L.  Ed.  781,  23  Sup.  Ct.  619  (affirming  Oregon  etc.  R.  R.  Co. 
V.  United  States,  109  Fed.  515,  48  C.  C.  A.  520),  holding  no  specific  sec- 
tions of  land  within  indemnity  limits  acquired  by  railroad  in  advance  of 
actual  and  approved  selections  supplying  deficiencies  in  place  limits; 
Hewitt  V.  Schultz,  180  U.  S.  151, 152,  46  L.  Ed.  470,  21  Sup.  Ct.  313,  314, 
holding  commissioner's  certificate  of  deficiency  in  grant  of  lands  to  rail- 
road of  no  effect  in  ejectment,  defendants  claiming  title  from  rail- 
road; Sawyer  v.  Gray,  205  Fed.  162,  right  of  owner  of  land  within  forest 
reservation  to  surrender  title  and  select  lieu  lands  will  support  suit  in 
equity  to  charge  subsequent  patentee  of  lands  selected  as  trustee,  where 
through  mistake  of  law  or  fact  Land  Department  fails  to  act  on  appli- 
cation for  exchange;  Hoyt  v.  Weyerhaeuser,  161  Fed.  328,  332,  88 
C.  C.  A.  404,  holding  lands  within  indemnity  limits  of  grants  to  railroad 
were  open  to  entry  and  sale  under  general  land  laws  of  United  States 
until  secretary  approved  selection  by  grantee,  although  lists  had  been 
filed,  and  entryman  under  timber  and  stone  act  was  held  equitable 
owner;  United  States  v.  Oregon  &  C.  R.  Co.,  152  Fed.  475,  title  to  land 
within  primary  or  place  limits  of  railroad  grant  passes  to  railroad  com- 
pany at  time  of  filing  of  map  of  location  of  line  of  railroad,  and  accept- 
ance and  approval  thereof  by  Secretary  of  Interior;  United  States  v. 
Oregon  etc.  Ry.  Co.,  101  Fed.  318,  319,  holding  indemnity  land  subject 
to  homesteading  and  pre-empting  until  deficiency  of  primary  grant  is 
ascertained,  and  land  in  lieu  thereof  selected  approved  by  secretary; 
Southern  Pacific  R.  R.  Co.  v.  Arnold,  162  Cal.  734,  124  Pac.  833,  selec- 
tion by  railroad  company  of  public  lands,  free  from  other  claims  and 
within  indemnity  limits  of  grant,  vests  in  railroad  right  to  land  against 
third  persons  attempting  to  initiate  claim  to  selected  land  under  gen- 
eral land  laws;  State  v.  Trustees,  47  Fla.  325,  35  South.  995,  holding 
neither  swamp-land  grant  nor  conformatory  act  of  Congress  of  1850 
affected  provisions  of  school  land  grant  of  1845;  Northern  Pac.  Ry.  Co. 
V.  Wass,  104  Minn.  417,  116  N.  W.  939,  until  Secretary  of  Interior 
approves  list  filed  by  railroad  designating  indemnity  lands,  such  lands 
are  not  segregated  irom  public  domain  and  are  subject  to  entry  under 
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homestead  laws;  Sage  v.  Maxwell,  91  Minn.  534,  99  If.  W.  45,  sustain- 
ing settler's  rights  to  land  granted  to  railroad  where  selection  not  made 
and  approval  given;  Altschul  v.  Clark,  39  Or.  324,  65  Pac.  994,  holding 
State  granting  right  of  selection  to  road  company  filing  and  payment 
of  fee  did  not  pass  title  from  government  until  Secretary  of  Interior 
approved  selection;  State  v.  Whitney,  66  Wash.  489, 120  Pac.  122,  grant 
of  school  lands  to  State  of  Washington  by  Enabling  Act  divested  United 
States  of  all  title  and  was-  not  subject  to  modification  or  recall  by  sub- 
sequent legislation;  United  States  v.  Southern  Pac.  R.  R.  Co.,  146  U.  S. 
595,  86  L.  Ed.  1097, 13  Sup.  Ct.  156,  following  rule;  Southern  Pac.  R.  R. 
Co.  V.  United  States,  168  U.  S.  42,  42  L.  Ed.  874,  18  Sup.  Ct.  25,  upon 
acceptance  of  maps,  rights  of  company  attached  by  relation  as  of  date 
of  act;  United  States  v.  Central  Pac.  R.  R.  Co.,  11  Sawy.  441,  26  Fed. 
481,  holding  title  to  odd  sections  did  not  pass  until  selection;  United 
States  V.  South.  Pac.  R.  Co.,  14  Sawy.  68,  71,  39  Fed.  138,  140,  holding 
only  odd  sections  in  strip  actually  granted,  and  not  those  in  the  indem- 
nity strip  were  withdrawn;  St.  Paul  etc.  R.  Co.  v.  Greenhalgh,  26  Fed. 
565,  after  time  for  completion  of  road  had  passed.  United  States  had 
absolute  right  of  forfeiture;  Northern  Pac.  R.  Co.  v.  United  States,  36 
Fed.  287,  construing  grant  to  Northern  Pacific  railroad;  Southern  Pac. 
*  R.  Co.  V.  Stanley,  49  Fed.  264,  suit  to  quiet  title  of  railroad  land  grants, 
'  can  be  maintained  without  legal  title;  Southern  Pac.  R.  Co.  v.  Araiza, 
57  Fed.  102,  holding  indemnity  lands  not  open  to  homestead  after  with- 
drawal from  entry;  United  States  v.  Chicago  etc.  Ry.,  69  Fed.  91,  grants 
were  not  directly  to  company,  but  to  State;  Southern  Pac.  R.  Co.  v. 
Groeck,  87  Fed.  973,  31  C.  C.  A.  334,  act  granting  aid  to  railroads,  with- 
drew from  pre-emption  lands  within  indemnity  slip ;  Southern  Pac.  R.  R. 
Co.  v.  Wood,  124  Cal.  483,  488,  57  Pac.  391,  393,  map  of  definite  loca- 
tion did  not  perfect  title  of  railroad;  St.  Paul  etc.  R.  Co.  v.  Ward,  47 
Minn.  44,  49  N.  W.  403,  withdrawal  by  Land  Department  is  inoperative, 
as  lands  occupied  by  pre-emptors;  Prince  Inv.  Co.  v.  Eheim,  55  Minn. 
44,  56  N.  W.  240,  grant  until  selection  was  only  a  float;  McHenry  v. 
Nygaard,  72  Minn.  13,  74  N.  W.  1108,  refusal  of  Land  Department  to 
approve  selection  will  not  defeat  title;  Jackson  v.  La  Moure  County,  1 
N.  D.  240,  46  N.  W.  450,  holding  title  to  indemnity  lands  does  not  pass 
until  selection  is  approved;  Northern  Pac.  R.  R.  Co.  v.  Barnes,  2  N.  D. 
363,  364,  51  N.  W.  402,  discussing  legislative  power  of  taxation;  Sioux 
City  etc.  R.  R.  Co.  v.  Chicago  etc.  Ry.  Co.,  117  U.  S.  407,  408,  409,  29 
L.  Ed.  928,  929,  6  Sup.  Ct.  791,  Wisconsin  Central  R.  R.  Co.  v.  Price 
County,  133  U.  S.  512,  88  L.  Ed.  695,  10  Sup.  Ct.  347,  United  States  v. 
Missouri  etc.  Ry.,  141  U.  S.  37iB,  36  L.  Ed.  772,  12  Sup.  Ct.  19,  New 
Orleans  Pac.  Ry.  Co.  v.  Parker,  143  U.  S.  58,  86  L.  Ed.  70,  12  Sup.  Ct. 
369,  Koehler  v.  Barin,  25  Fed.  165,  166,  United  States  v.  Winona  etc. 
R.  Co.,  67  Fed.  951,  967,  968,  15  C.  C.  A.  96,  ElUng  v.  Thexton,  7  Mont 
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339, 16  Pac.  933,  and  Grandin  v.  La  Bar,  3  N.  D.  453,  455,  57  N.  W.  243, 
244,  holding  title  of  railroad  to  indemnity  lands  passed  only  when  selec- 
tion had  been  made  and  approved  by  Secretary  of  Literior;  dissenting 
opinion  in  Weyerhaeuser  y.  Hoyt,  219  U.  S.  405,  55  L.  Ed.  272,  31  Sup. 
Ct.  300,  majority  holding  that  lands  lawfully  embraced  in  list  of  indem- 
nity selections  of  railroad  and  subsequently  approved  by  Secretary  of 
Interior  were  not  subject  to  entry  or  purchase  under  Federal  land  laws 
between  date  of  filing  and  date  of  secretary's  approval. 

Distinguished  in  Weyerhaeuser  v.  Hoyt,  219  U.  S.  388,  389,  66  L.  Ed. 
262,  263,  31  Sup.  Ct.  300,  failure  of  Northern  Pacific  Railway  Company 
to  acquire  title  to  lands  lawfully  selected  by  Northern  Pacific  Railroad 
Company  as  within  second  indemnity  limits  of  place  grant  will  not  avail 
persons  claiming  such  lands  by  virtue  of  alleged  purchase  under  timber 
and  stone  act  who  are  seeking  to  charge  grantees  of  railway  company 
as  trustees. 

Erroneous  certification  of  Secretary  of  Interior  cannot  deprive  railroad 
of  rlfithts  vested  by  its  selection. 

Approved  in  Winona  etc.  Land  Co.  v.  Ebilcisor,  52  Minn.  325,  54 
N.  W.  95,  certification  evidenced  transferred  title,  notwithstanding 
erroneous  designation. 

Miscellaneous.  Cited  in  Clark  v.  Herrington,  186  U.  S.  209,  46  L.  Ed. 
1130,  22  Sup.  Ct.  874,  holding  no  protection  given  innocent  purchasers 
for  value,  lands  unlawfully  selected  by  railroad  as  indemnity  lands,  com- 
pany having  never  received  patent  therefor. 

112  U.  8.  733-737,  28  L.  Ed.  861,  6  Sup.  Ot.  866,  ST.  PAUZtETO.  S.  S.  00. 
▼.  UNITED  STATES, 

Purchaser  by  virtue  of  sale  of  railroad  and  iiroperty  riglits  mortgaged, 
does  not  become  assignee  of  contract  between  United  States  and  railroad 
for  carrying  mails. 

Approved  in  Moran  v.  Pittsburgh  etc.  Ry.  Co.|  32  Fed.  887|  holding 
mortgagor  could  not  demand  benefit  of  lease. 

A  voluntary  transfer  by  way  of  mortgage,  of  daim  against  United 
States,  subsequently  made  absolute  by  Judicial  sale,  falls  within  prohibition 
of  Bev.  Stats.,  §3477,  against  transfer  of  claim  against  United  States, 
unless  made  and  executed  in^  presence  of  two  witnesses,  after  allowance  of 
claim,  ascertainment  of  amount  and  issuance  of  a  warrant. 

Approved  in  National  Bank  of  Commerce  v.  Downie,  218  U.  S.  354, 
355,  356,  20  Ann.  Oas.  1116,  54  L.  Ed.  1068,  1060,  31  Sup.  Ct.  89, 
assignment  of  collateral  security  for  loan  of  unallowed  claims  against 
United  States  on  account  of  furnishing  materials  to  various  departments 
of  government  is  void  under  statute  and  confers  no  interest  in  assignee 
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as  against  trustee  in  bankruptcy  of  assignor;  Natt  v.  Elnut,  200  U.  S. 
20,  60  L.  Ed.  358,  26  Sup.  Ct.  216,  holding  contract  for  prosecution  of 
claim,  made  a  lien  thereon,  void ;  National  Bank  of  Conunerce  v.  Downie, 
161  Fed.  841,  88  C.  C.  A.  657,  assignment  of  claims  against  United  States 
by  bankrupt  to  bank  as  collateral  security  for  money  borrowed,  not  made 
in  accordance  with  section  3477  of  Revised  Statutes,  was  ineffective,  and 
claims  passed  to  bankrupt's  trustee;  Porter  v.  Title  Guaranty  &  Surety 
Co.,  21  Idaho,  318, 121  Pac.  550,  transfer  of  claims  against  United  States 
not  made  in  accordance  with  section  3477  of  Revised  Statutes  is  void; 
Thayer  v.  Pressey,  175  Mass.  234,  56  N.  E.  7,  holding  though  assign- 
ment against  government  for  infringement  did  not  comply  with  statu- 
tory formalities,  government  may  recognize  assignee's  rights  by  passiiig 
special  act;  Hobbs  v.  McLean,  117  U.  S.  577,  29  L.  Ed.  044,  6  Sup.  Ct. 
874,  where  party  having  contracted  with  United  States^  furnish  sup- 
plies, entered  into  partnership,  rights  of  partners  were  not  affected  by 
§  3477,  Rev.  Stats. ;  Ball  v.  HalseU,  161  U.  S.  79,  40  L.  Ed.  624,  16  Sup. 
Ct.  555,  every  specific  assignment  of  claim  against  United  States,  under 
statute  or  treaty,  is  void,  unless  assented  to  by  United  States;  Langan 
V.  Binfield,  49  Neb.  859,  69  N.  W.  124,  holding  no  assignee  obtained  liny 
right  as  against  State,  until  claim  was  recorded. 

Distinguished  in  Burke  v.  Davis,  63  Fed.  460,  judgments  against  col- 
lectors for  excess  of  duties  are  not  claims  against  the  United'  States; 
Milliken  v.  Barrow,  65  Fed.  891,  holding  claim  for  contingent  profits, 
which  assignor  hopes  to  realize,  is  not  within  the  statute. 

Transfer  of  contract  with  United  States  for  carrying  mail,  by  way  of 
mo^gage,  subsequently  made  absolute  by  Judicial  sale,  is  for|)idden  by  Bev. 
Stats.,  §  3737,  providing  that  transfer  of  any  contract  or  order  shall  cause 
the  annulment  of  same,  so  far  as  United  States  is  concerned. 

Approved  in  Flint  etc.  R.  R.  v.  United  States,  112  U.  S.  762,  28  L.  Ed. 
862,  5  Sup.  Ct.  368,  following  rule;  Freedman's  Sav.  etc.  Co.  v.  Shep- 
herd, 127  U.  S.  505,  32  L.  Ed.  168,  8  Sup.  Ct^  1256,  holding  §  3737,  Rev. 
Stats.,  does  not  embrace  a  lease  of  real  estate  to  be  used  for  public 
purposes. 

Distinguished  in  Price  v.  Forrest,  173  U.  S.  422,  43  L.  Ed.  149, 
19  Sup.  Ct.  438  (affirming  54  N.  J.  Eq.  690,  35  Atl.  1083),  holding  re- 
ceiver takes  claim  against  United  States. 

112  U.  8.  737,  28  L.  Ed.  862,  6  Sup.  Ct.  361,  FUNT  ETC.  B.  E.  00.  V. 
UNITED  STATES. 

Not  cited. 

112  U.  S.  737-742,  28  !•.  Ed.  859,  6  Sop.  Ct.  368,  PEUOH  ▼.  POKTEB. 

Where  attorney  in  fact  assigns  to  attorney  one-half  of  his  share  of 
amount  of  claim  to  be  established  before  international  commission,  latter 
has  an  equitable  Uen  on  the  fund  in  controversy,  when  recovered. 
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Approved  in  Rogers  v.  Penobscot  Min.  Co.,  164  Fed.  615,  83  C.  C.  A. 
380,  assignee  of  part  of  credit  cannot  maintain  action  at  law  without 
consent  of  obligor,  but  such  part  owner  may  maintain  suit  in  equity  upon 
his  claim  upon  condition  that  he  makes  other  owners  parties  to  suit;. 
Ludowici  Roofing  Tile  Co.  v.  Pennsylvania  Inst,  for  Blind,  116  Fed.  662, 
holding  debtor  admitting  debt  and  depositing  sum  with  court,  partial 
assignments  by  contractor  prior  to  general  assignment  will  be  given 
preference  over  the  latter;  The  Elmbank,  72  Fed.  615,  enforcing  order 
for  specified  sum  from,  salvage  to  be  realized;  Sykes  v.  First  Nat.  Bank, 
2  S.  D.  256,  49  N.  W.  1062,  assignee  of  part  of  specific  fund  is  equitable 
'owner;  James  v.  Newton,  142  Mass.  377,  66  Axil  Bop.  600,  8  N.  E.  127^ 
arguendo. 

Assignme^t  of  part  of  demand.    Note,  2  Am.  St.  Rep.  478,  474. 

Partial  assignment  of  claim  or  demand  founded  on  contract.    Note^ 
Ann.  Ca8. 1912A,  675,  678. 

What  constitutes  an  equitable  assignment.    Note,  10  £.  B.  C.  424. 

For  assignment  to  create  a  lien,  there  must  be  a  distinct  appropriation 
of  the  fund  by  the  debtor,  and  an  agreement  that  creditor  should  be  paid 
out  of  it. 

Approved  in  Curtis  v.  Walpole  Tire  &  Rubber  Co.,  218  Fed.  148,  134 
C.  C.  A.  140,  assignment  of  accounts  was  not  mere  promise  to  pay  claim- 
ant's  debt  pi^t  of  particular  fund,  but  constituted  equitable  assignment, 
vesting  claimant  with  power  coupled -with  interest  in  account,  which  was 
irrevocable;  In  re  Judson,  188  Fed.  706,  where  bankruptcy  proceedings 
were  instituted  against  firm  consisting  of  father  and  son,  and  father 
commits  suicide,  son  having  interest  in  policies  prior  to  father's  death 
which  he  was  bound  to  schedule,  such  interest  passed  to  trustee  in  bank- 
ruptcy; In  re  Macauley,  158  Fed.  326,  oral  contract,  made  and  per- 
formed in  Michigan,  by  which  bankrupt  assigned  outstanding  accounts 
of  business  to  claimant  in  consideration  of  indorsement  of  bankrupt's 
paper,  which  claimant  performed  more  than  four  months  before  bank- 
ruptcy, was  valid ;  Union  Trust  Co.  v.  Bulkeley,  150  Fed.  513,  80  C.  C.  A. 
328,  holding  parol  assignment  secured  by  notes  to  secure  money  for 
business  creates  valid  lien  against  assignor's  bankruptcy  trustee;  In  re 
Cramond,  145  Fed.  977,  denying  right  of  bank  holding  assignment  of 
contractor's  claim  right  to  file  lien;  Rivers  v.  Wright  &  Co.,  117  Ga. 
84,  43  S.  E.  500,  holding  partial  assignment  of  debt,  assignee  will  not 
have  such  title  to  portion  as  to  enforce  in  common-law  action,  unless 
debtor  assents  to  assignment;  Porter  v.  White,  127  U.  S.  244,  245,  82 
L.  Ed.  116,  8  Sup.  Ct.  1222, 1223,  holding  plaintiff  failed  to  establish  any 
equitable  lien  on  the  award;  Fourth  Street  Bank  v.  Yardley,  165  U.  S. 
644,  41  L.  Ed.  861,  17  Sup.  Ct.  440,  treating  check  payable  out  of  par- 
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tieular  fund  as  an  equitable  assignment;  Burdon  Cent.  Sugar  Refin.  Co. 
V.  Ferris  etc.  Mfg.  Co.,  78  Fed.  420,  equitable  lien  on  future  bounties 
may  be  created  by  stipulation  in  lease;  Central  Nat.  Bank  ▼.  Spratlen, 
7  Colo.  App.  434,  43  Pac.  1049,  order  to  pay  out  of  a  special  fund  is  a 
valid  assignment ;  Baillie  v.  Stephenson,  95  Wis.  502,  70  N.  W.  061,  when 
agents  of  mortgagor  were  directed  to  pay  rents  to  mortgagee,  and  they 
credited  him  with  same,  there  was  an  equitable  assignment. 

Assignment  of  mere  possibilities  or  contingencies.    Nbte^  94  Am. 
Dec.  651. 

112  U.  8.  743,  28  L.  Ed.  927  (Appendix). 

Cited  in  The  Max  Morris,  137  U.  S.  U,  84  L.  Ed.  688,  11  Sup.  Ct.  31. 

112  U.  8.  762,  28  L.  Ed.  862,  (Appendix  HI),  6  8np.  Ot.  368,  XTJNT  ETO. 
K.  B.  00.  ▼.  UNITED  STATES. 
Not  cited. 
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113  XmiTED  STATES. 


113  U.  8.  1--9,  28  L.  Ed.  896,  6  Svp.  Ct.  416,  COLE  ▼.  LA  OBANGE. 

General  grant  of  legislative  power  in  State  Constitution  does  not  an- 
thorize  legislature,  either  in  exercise  of  right  of  eminent  domain  or  of 
taxation,  to  take  private  property,  without  owner's  consent,  for  any  hut  a 
puhlic  object;  e.  g.,  by  tax  to  pay  for  bonds  donated  to  private  corporation. 
Approved  in  Madisonville  Traction  Co.  v.  St.  Bernard  Min.  Co.,  196 
U.  S.  252,  49  L.  Ed.  467,  25  Sup.  Ct.  251,  upholding  removability  of  pro- 
ceeding for  condemnation  of  land  under  Ky.  Stats.,  §§  835-839,  where 
diverse  citizenship  existed;  Burley  v.  United  States,  179  Fed.  10,  S8 
L.  B.  A.  (N.  S.)  807, 102  C.  C.  A.  429,  holding  fact  that  irrigation  project 
intended  benefits  to  private  as  well  as  public  lands  did  not  render  it 
illegal;  Larabee  v.  DoUey,  175  Fed.  391,  holding  bank  guaranty  law  of 
Kansas  requiring  banks  to  maintain  fund  for  depositors  was  invalid; 
First  State  Bank  v.  Shallenberger,  172  Fed.  1003,  holding  act  of 
Nebraska,  March  25,  1909,  compelling  corporations  engaged  in  banking 
business  to  make  enforced  payment  to  depositor's  fund  was  invalid; 
Dodge  V.  Mission  Tp.,  107  Fed.  832,  54  L.  R.  A.  242,  46  C.  'C.  A.  661, 
holding  legislature  authorizing  the  creation  of  public  debt  to  be  paid  by 
taxation,  is  limited  to  its  exercise  for  a  public  purpose ;  United  States  v. 
Carlisle,  5  App.  D.  C.  150,  154,  holding  provisions  of  revenue  act  of 
Congress,  October  1, 1890,  granting  bounty  to  sugar  producers,  were  un- 
constitutional and  void;  Scott  v.  La  Porte,  162  Ind.  48,  68  N.  E.  282, 
holding  void  city  ordinance  empowering  water  company  to  construct 
waterworks  and  binding  city  to  pay  large  sum  for  twenty-one  years  as 
water  rentals  to  trustee  of  company's  bondholders,  and  pledging  city's 
taxing  power  to  meet  charges;  Great  Western  Nat.  Gas  &  Oil  Co.  v. 
Hawkins,  30  Ind.  App.  570,  66  N.  £.  769,  holding  eminent  domain  can 
be  exercised  only  for  public  use,  and  it  is  not  enough  to  allege  that  land 
is  n^essary  for  gas-pipe  line;  Opinion  of  the  Justices  of  the  Senate, 
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175  Mass.  600,  57  N.  E.  676,  holding  by  legislative  authority,  county, 
city,  town,  may  raise  money  by  taxation  to  pay  widow,  heirs,  or  personal 
representatives,  salary  of  deceased  official;  Castner  v.  Minneapolis,  92 
Minn.  87,  99  N.  W.  361,  city  council  cannot  reimburse  defeated  candi- 
date for  public  office  for  expense  of  election  contest;  Baltimore  etc. 
R.  R.  Co.  V.  Spring,  80  Md.  517,  27  L.  R.  A.  74,  31  Atl.  210,  annulling 
statute  to  levy  tax  to  pay  certain  residents'  debts,  due  them  by  insol- 
vent railroad;  Kingman  v.  Brockton,  153  Mass.  259,  11  L.  R.  A.  125,  26 
N.  E.  999,  holding  legislature  could  not  authorize  city  to  erect  a  build- 
ing for  a  post  of  the  Grand  Army  of  the  Republic ;  Opinion  of  ihe  Jus- 
tices, 155  Mass.  601,  15  L.  R.  A.  810,  30  N.  E.  1144,  holding  legislature 
cannot  authorize  municipalities  to  purchase  coal  for  sale  to  inhabitants; 
Wisconsin  Water  Co.  v.  Winans,  85  Wis.  39,  89  Am.  St.  Rep.  814,  20 
L.  R.  A.  666,  54  N.  W.  1006,  refusing  right  of  condemnation;  Green 
Bay  etc.  Canal  Co.  v.  Kaukauna  Water-Power  Co.,  90  Wis.  400,  48  Am. 
St.  Rep.  941,  28  L.  R.  A.  446,  61  N.  W.  1124,  right  of  State  to  improve 
river  for  navigation  is  superior  to  rights  of  riparian  owners ;  dissenting 
opinion  in  Louisville  etc.  R.  Co.  v.  Central  Stockyards  Co.,  133  Ky.  202, 
97  S.  W.  797,  majority  holding  act  compelling  railroad  to  interchange 
with  connecting  carrier,  did  not  deprive  it  of  its  property  without  due 
process  of  law,  even  though  it  was  compelled  to  part  with  cars  for  short 
time. 

Distinguished  in  dissenting  opinion  in  Madisonville  Traction  Co.  v. 
St.  Bernard  Min.  Co.,  196  U.  S.  260,  49  L.  Ed.  471,  25  Sup.  Ct.  251, 
majority  upholding  removability  of  proceeding  for  condemnation  under 
Ky.  Stats.,  §§  835-839,  where  diverse  citizenship  existed. 

When  the  question  of  the  existence  of  a  public  use  may  be  consid- 
ered by  the  courts.    Note,  88  Am.  St.  Rep.  930. 

Public  purposes  for  which  money  may  be  appropriated  or  raised  by 
taxation.    Note,  14  L.  R.  A.  478. 

Legislature  of  MiBsonri  has  no  constitntional  powef  to  authorize  city 
to  issue  bonds  by  way  of  donation  to  private  mannf  actoring  corporation. 

Approved  in  Dodge  v.  Mission  Tp.,  107  Fed.  828,  833,  54  L.  R.  A.  242, 
46  C.  C.  A.  661,  holding  township  bonds  issued  under  legislative  author- 
ity to  promote  private  manufactory,  are  beyond  power  of  legislature 
and  township,  and  are  void;  Collier  Shovel  etc.  Co.  v.  City  of  Washing- 
ton, 38  Ind.  App.  373,  76  N.  E.  123,  holding  city  could  not  recover  on 
bond  given  by  manufacturing  company  to  secure  performance  of  con- 
tract to  locate  factory  there;  In  re  Opinion  of  the  Justices,  204  Mass. 
611,  27  L.  R.  A.  (N.  S.)  483,  91  N.  E.  407,  refusing  to  allow  city  of 
Boston  to  acquire  private  property  for  purpose  of  leasing  or  selling  same 
at  profit;  Sutherland-Innes  Co.  v.  Evart,  86  Fed.  602,  603,  follewing 


831  HEAD  V.  AMOSKEAG  MFG.  CO.  113  U.  S.  9-26 

rule;  FaUbrook  Irr.  Dist.  v.  Bradley,  164  U.  S.  161,  41  L.  Ed.  389,  17 
Sup.  Ct.  64,  irrigation  of  arid  lands  is  a  public  purpose;  Missouri  etc. 
Ry.  Co.  V.  Nebraska,  164  U.  S.  417,  41  L.  Ed.  495, 17  Sup.  Ct.  135,  annul- 
ling statute  authorizing  board  to  compel  railroad  to  grant  right  to  other 
parties  to  locate  elevators  upon  its  right  of  way;  Chicago  etc.  R.  R.  Co. 
V.  Chicago,  166  U.  S.  237,  41  L.  Ed.  985,  17  Sup.  Ct.  585,  holding  State 
judgment,  though  authorized  by  statute,  taking  private  property  without 
compensation,  is  ineffective;  North  Dakota  v.  Nelson  Co.,  1  N.  D.  95,  26 
Am.  St.  Rep.  615,  8  L.  R.  A.  287,  45  N.  W.  35,  upholding  seed-grain 
bonding  law;  Lund  v.  Chippewa  Co.,  93  Wis.  652,  84  L.  R.  A.  136,  67 
N.  W.  931,  upholding  donations  by  county  for  establishment  of  State 
home  for  feeble-minded;  Pittsburg  etc.  R.  R.  Co.  v.  Benwood  Iron 
Works,  31  W.  Va.  734,  2  L.  R.  A.  690,  8  S.  E.  466,  land  cannot  be  con- 
demned to  lay  switch  to  private  factory. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  668. 

118  U.  S.  9-26^  28  L.  Ed.  889,  6  Sup.  Ct  441,  HEAB  ▼.  AMOSKEAG  MFG. 
00. 

State  statute,  autliorlzing  any  person  to  mft-int^iTi  on  mg  own  land  9k 
water-mill  and  mill-dam  across  any  non-navigable  stream,  paying  to  owners 
of  land  thereby  flooded,  damages  assessed  in  a  judicial  proceeding,  does  not 
deprive  tbem  of  tbeir  property  without  due  process  of  law. 

Approved  in  Otis  Co.  v.  Ludlow  Mfg.  Co.,  201  U.  S.  151,  50  L.  Ed.  705, 
26  Sup.  Ct.  353,  upholding  Mass.  Pub.  Stats.,  c.  190,  giving  mill  owners 
right  to  flowage  to  develop  water-power,  where  compensation  secured  to 
upper  owner  for  injuries  resulting  to  lands ;  Hagerla  v.  Mississippi  River 
Power  Co.,  202  Fed.  788,  790,  upholding  right  of  corporation  to  dam 
Mississippi  River  for  purpose  of  generating  electricity;  Oury  v.  Good- 
win, 3  Ariz.  267,  26  Pac.  379,  holding  irrigation  being  of  indispensable 
value,  territory  legislature  can  authorize  condemnation  right  of  way  for 
ditches  for  thirteen  or  less  farmers  in  farming  neighborhood ;  Less  Land 
Co.  V.  Fender,  119  Ark.  26,  173  S.  W.  409,  upholding  establishment  of 
drainage  district  and  levying  of  assessment  for  upkeep  of  same;  Lee 
Wilson  &  Co.  V.  Wm.  R.  Compton  Bond  &  Mtg.  Co.,  103  Ark.  459,  146 
S.  W.  112,  holding  where  establishment  of  draii^tge  district  requires 
publication  of  notice,  same  will  be  declared  valid ;  In  re  Board  of  Water 
Commrs.,  87  Conn.  205,  Ann.  Gas.  1915A,  1105,  87  Atl.  873,  construction 
of  reservoir  for  storing  of  water  to  maintain  natural  flow  of  river  is  such 
public  use  as  will  warrant  condemnation ;  Connecticut  College  v.  Calvert, 
87  Conn.  432,  48  L.  R.  A.  (N.  S.)  485,  88  Atl.  637,  refusing  right  of  con- 
demnation to  college  for  women  where  it  -is  not  shown  that  public  at 
large  are  entitled  to  enjoy  benefits  of  institution;  Gaylord  v.  Sanitary 
District,  204  lU.  582,  68  N.  E.  524,  holding  ''act  regarding  mills  and 
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millers/'  authorizing  condemnation  private  property  for  pturpose  of  pub- 
lic mills  other  than  public  gristmills,  taking  without  compensation,  un- 
constitutional;  Great  Western  Nat.  Gas  &  Oil  Co.  v.  Hawkins,  30  Ind. 
App.  670,  66  N.  E.  769,  holding  eminent  domain  can  be  exercised  only 
for  public  use,  and  it  is  not  enough  to  allege  that  land  is  necessary  for 

*  gas-pipe  line ;  Ratcliff  v.  Wichita  Union  Stockyards  Co.,  74  Kan.  11,  118 
Am.  St.  Rep.  298, 10  Ann.  Gas.  1016,  6  L.  R.  A.  (N.  S.)  834,  86  Pac.  153, 
holding  stockyards  maintained  in  city  was  public  institution  which  could 
be  regulated  as  regards  rates ;  Brown  v.  Gerald,  100  Me.  368, 109  Am.  St. 
Rep.  526,  70  L.  R.  A.  472,  61  Atl.  792,  denying  right  of  generator  and 
seller  of  electric  power  for  manufacturing  purposes  to  erect  line  of  poles 
and  wires  across  private  property;  Blackstone  Mfg.  Co.  v.  Town  of 
Blackstone,  200  Mass.  88,  18  L.  R.  A.  (N.  S.)  755,  85  N.  E.  882,  uphold- 
ing tax  on  power  company  obtaining  power  from  mill  stream ;  Otis  Co. 
V.  Ludlow  Manf.  Co.,  186  Mass.  95,  104  Am.  St  Rep.  563,  70  N.  E.  1012, 

*  upholding  compensation  provided  in  Pub.  Stats.  1882,  c.  190,  §  2,  where 
another  mill  site  has  been  previously  appropriated ;  Minnesota  Canal  etc. 
Co.  V.  Koochiching  Co.,  97  Minn.  448, 107  N.  W.  412,  generation  of  elec- 
tricity by  water-power  for  sale  to  general  public  is  public  use,  but  de- 
velopment of  water-power  is  not;  State  v.  Board  of  Commrs.  of  Polk 
Co.,  87  Minn.  336,  92  N.  W.  218,  holding  act  providing  for  drain^e  of 
wet  and  overflowed  lands,  being  of  public  benefit,  is  valid,  constitutional 
legislative  enactment;  Mound  City  Land  etc.  Co.  v.  Miller,  170  Mo.  252, 
94  Am.  St.  Rep.  734,  70  S.  W.  725,  holding  Rev.  Stats.,  §  8251,  author- 
izing establishment  drainage  district,  not  invalid  because  each  owner 
entitled  to  one  vote  for  each  acre;  Billings  Sugar  Co.  v.  Fish,  40  Mont. 
268,  20  Ann.  Gas.  264,  26  L.  R.  A.  (N.  S.)  973,  106  Pac.  569,  upholding 
assessment  for  drainage  district  where  owners  were  given  proper  oppor- 
tunity for  hearing;  Swain  v.  Pemigewasset,  76  N.  H.  502,  85  Atl.  290, 
holding  owner  of  land  on  stream  may  obtain  damages  for  taking  water 
therefrom  even  though  same  was  not  being \ised  by  him;  State  v.  Sutton, 
83  N.  J.  L.  49,  84  Atl.  1059,  upholding  act  requiring  street  railway  to 
ctgrry  policemen  free  of  charge;  Matter  of  Tuthill,  163  N.  Y.  139,  140, 
79  Am.  St.  Rep.  578,  579,  57  N.  E.  305,  holding  general  laws  permitting 

.  agriculturist  to  construct  ditches  on  other's  lands  in  payment  of  com- 
pensation, unconstitutional,  not  being  for  public  purposes;  State  v. 
Superior  Court,  77  Wash.  592,  137  Pac.  997,  holding  timber  company 
having  no  outlet  for  its  product  could  condemn  right  of  way  over  pri- 
vate lands;  Avery  v.  Vermont  Electric  Co.,  75  Vt.  242,  54  Atl.  180,  hold- 
ing right  to  flow  other's  lands  cannot  be  secured,  under  statute  absence 
showing  public  use,  right  not  being  eminent  domain,  but  statutory; 
Bowes  V.  City  of  Aberdeen,  "58  Wash.  545,  30  L.  R.  A.  (N.  S.)  709,  109 
Pac.  373,  holding  city  had  right  under  police  power  to  fill  in  low  land 
situated  in  business  district;  State  v.  White  River  Power  Co.,  39  Wash* 
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662,  2  L.  B.  A.  (N.  S.)  842,  82  Pac.  151,  taking  of  land  by  electric  power 
corporation  which  has  no  city  franchise  is  taking  for  private,  use;  dis- 
senting opinion  in  Louisville  etc.  R.  R.  Co.  v.  Central  Stock  Yards  Co., 
212  U.  S.  151,  58  L.  Ed.  449,  29  Sup.  Ct.  246,  majority  holding  that  com- 
pelling railroad  to  interchange  cars  with  connecting  railroad  deprives 
it  of  its  property  without  due  process  of  law;  Wurts  v.  Hoagland,  114 
XJ.  S.  614,  29  L.  Ed.  282,  5  Sup.  Ct.  1090,  upholding  statute  providing  for 
drainage  of  marshy  lands;  Fallbrook  Irr.  Dist.  v.  Bradley,  164  U.  S. 
163,  41  L.  Ed.  890,  17  Sup.  Ct.  65,  upholding  statutes  providing  for  irri- 
gation of  Tirid  lands;  Central  Land  Co.  v.  Laidley,  159  U.  S.  112,  40 
L.  Ed.  95, 16  Sup.  Ct.  83,  and  Remington  Paper  Co.  v.  Watson,  173  U.  S. 
451,  48  L.  Ed.  762,  19  Sup.  Ct.  459,  no  Federal  question  arises  out  of 
fact  that  litigation  in  State  court  results  unsuccessfully,  and  without  deci- 
sion of  a  Federal  question ;  State  v.  Edwards,  86  Me.  104,  106,  81  Am.  St. 
Bep.  529,  531,  25  L.  B.  A.  505,  506,  29  Atl.  948,  upholding  State  regula- 
tion of  public  gristmills;  Warren  v.  Westbrook  Manufacturing  Co.,  88 
MCf  67,  51  Am.  St.  Bep.  878,  85  L.  B.  A.  391,  33  Atl.  667,  holding  court 
should  make  equitable  division  of  waters  between  opposite  riparian  own- 
ers ;  Turner  v.  Nye,  154  Mass.  583, 14  L.  B.  A.  491,  28  N.  E.  1049,  uphold- 
ing statute  authorizing  flowage  of  land;  Concord  Mfg.  Co.'v.  Robertson, 
66  N.  H.  6,  18  L.  B.  A.  688,  25  Atl.  720,  government  grant  of  land  on 
stream  conveys  a  right  in  stream  not  subject  to  unreasonable  diminu- 
tion; Fox  River  Flour  etc.  Co.  v.  Kelley,  70  Wis.  293,  35  N.  W.  745, 
owner  of  land  through  which  artificial  channel  runs,  has  no  right  to 
withdraw  water;  Chapman  v.  Newmarket  Mfg.  Co.,  67  N.  H.  181,  38  Atl. 
16,  arguendo. 

Distinguished  in  Tracey  Dev.  Co.  v.  People,  212  N.  Y.  506,  106  N.  E. 
336,  holding  owners  of  riparian  rights  in  stream  flowing  through  lands 
are  not  joint  tenants  so  as  to  support  action  in  parti  tipn;  Argyle  v. 
Johnson,  39  Utah,  506,  517, 118  Pac.  489,  494,  holding  assessing  drainage 
district  without  giving  property  owners  right  of  hearing  deprived  them 
of  property  without  due  process  of  law. 

Disapproved  in  dissenting  opinion  in  People  v.  Budd,  117  N.  Y.  57, 
22  N.  E.  690,  majority  upholding  statute  fixing  maximum  charges  for 
elevating  grain. 

What  is  due  process  of  law.    Note,  20  Am.  St.  Bep.  559. 

Drainage  districts.    Note,  Ann.  Gas.  1915C,  12. 

Taking  or  damaging  land  to  create  water-power  for  mills  and  manu- 
factories.   Note,  4  Ann.  Gas.  994. 

Purposes  for  which  statute  may  authorize  flowage  of  lands.    Note, 
14  L.  B.  A.  488. 

Liability  for  damming  back  stream.    Note,  59  L.  B.  A.  825. 
XII— 53 


113  U.  S.  27-32  NOTES  ON  U.  S.  REPORTS.  834 

Discretion  as  to  ordering  sale  of  ship  against  will  of  part  owner. 
Note,  24  E.  R.  G.  246. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Pine  v.  Mayor  etc.  of 
New  York,  112  Fed.  105,  50  C.  C.  A.  145,  majority  holding  right  flowing 
water  inseparably  annexed  to  soil,  hence  diversion  in  State  above  out- 
side jurisdiction  of  State  below. 

118  0.  8.  27-32,  28  L.  Sd.  923,  5  Sup.  Ot.  857,  BABBIEB  ▼.  CONNOLLY. 

Ordinance  of  San  Francisco,  prohibiting  washing  and  ironlnir  of  clothes 
In  public  laundries  within  certain  prescribed  limits,  from  ten  at  night  until 
six  in  the  morning,  is  a  police  regulation,  within  the  competency  of  any 
municipality  possessed  of  ordinary  municipal  powers.  Legislation,  limited 
in  its  application,  but  operating  alike  on  all  persons  similarly  situated,  is 
not  within  the  Fourteenth  Amendment. 

Approved  in  Butler  v.  Perry,  240  U.  S.  333,  60  L.  Ed.  675,  36  Sup.  Ct. 
260,  upholding  Florida  Laws  1913,  c.  6537,  requiring  males  between 
twenty-one  and  forty-five  years  of  age  to  perform  six  days'  labor  on  high- 
ways every  year ;  Booth  v.  Indiana,  237  U.  S.  395,  59  L.  Ed.  1016,  35  Sup. 
Ct.  617,  upholding  law  requiring  mining  company  to  establish  washrooms 
for  employees ;  Reinman  v.  City  of  Little  Rock,  237  U.  S.  177,  59  L.  Ed. 
904,  35  Sup.  Ct.  511,  upholding  right  of  municipality  to  prohibit  conduct- 
ing of  livery-stables  in  certain  area ;  Sligh  v.  Earkwood,  237  U.  S.  59, 59 
L.  Ed.  838,  35  Sup.  Ct.  501,  upholding  law  of  Florida  prohibiting  ship- 
ment of  immature  citrus  fruit;  Phillips  v.  Mobile,  208  U.  S.  479, 52  L.  Ed. 
581,  28  Sup.  Ct.  370,  upholding  tax  imposed  on  sale  of  beer  by  barrel  or 
half  barrel ;  W^  W.  Cargill  Co.  v.  Minnesota,  180  U.  S.  468,  45  L.  Ed. 
627,  21  Sup.  Ct.  429,  holding  State  statute  requiring  license  for  con- 
ducting elevator,  grain  to  be  shipped  out  of  State,  not  regulation  of 
interstate  commerce;  Austin  v.  Tennessee,  179  U.  S.  349,  45  L.  Ed.  228, 
21  Sup.  Ct.  134,  holding  while  tobacco  is  article  of  commerce  and  so 
recognized,  it  may,  to  certain  extent,  be  within  the  police  power  of  the 
States ;  Leovry  v.  United  States,  177  U.  S.  631,  44  L.  Ed.  919,  20  Sup. 
Ct.  801,  holding  court  may  take  judicial  notice  that  public  health  is 
deeply  interested  in  the  reclamation  of  swamp  and  overflowed  lands; 
L'Hote  V.  New  Orleans,  177  U.  S.  596,  44  L.  Ed.  908,  20  Sup.  Ct.  791, 
holding  ordinance  setting  limits  regarding  women  of  lewd  character, 
though  pecuniary  value  of  property  be  depreciated,  is  proper  police 
regulations  and  constitutional;  Nolen  v.  Riechman,  225  Fed.  822,  up- 
holding law  requiring  bond  of  "jitney"  buses;  Wiseman  v.  Tanner,  221 
Fed.  698,  703,  upholding  Initiative  Act  No.  8  of  State  of  Washington 
prohibiting  employment  agencies  from  charging  fees;  Pacific  States 
Supply  Co.  V.  San  Francisco,  171  Fed.  732,  holding  city  could  prohibit 
blasting  unless  under  permit  of  board  of  supervisors;  North  American 
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Cold  Storage  Co.  v.  Pity  of  Chicago,  151  Fed.  123,  upholding  ordinance 
empowering  city  to  seize  any  putrid  food  found  in  cold  storage;  Grain- 
ger V.  Douglas  Park  Jockey  Club,  148  Fed.  521,  524,  526,  8  Ann.  Cas. 
997,  78  C.  C.  A.  199,  upholding  Ky.  Act  1906,  regulating  racing  of  run- 
ning horses;  United  States  v.  Dietrich,  126  Fed.  678,  holding  where,  in 
criminal  prosecution,  a  fact  is  admitted  necessarily  preventing  convie- 
tion,  court  may  of  own  motion  direct  verdict  for  accused;  Dastervignes 
V.  United  States,  122  Fed.  36,  58  C.  C.  A.  346,  holding  30  Stat.  35,  U.  S., 
conferring  legislative  power  upon  Secretary  of  Interior  to  regulate  and 
protect  forest  reserves,  is  constitutional  administrative  power;  Duluth 
Brewing  etc.  Co.  v.  City  of  Superior,  123  Fed.  357,  59  C.  C.  A.  481, 
holding  municipal  ordinance  taxing  liquor  manufacturers  who  maintain 
other  "places  of  sale  in  city,  not  discriminative,  though  manufacturers 
selling  at  manufactory  are  exempt;  People  of  State  of  New  York  y. 
Bennett,  113  Fed.  518,  holding  N.  Y.  Laws  1895,  c.  570,  regarding  re- 
cordation of  wager  without  transferring  same,  in  respect  to  racecourse 
or  elsewhere,  no  class  is  discriminated  against;  Jew  Ho  v.  Williamson, 
103  Fed.  20,  holding  quarantine  regulations  discriminating  between 
Chinese  and  those  of  other  races,  violates  equal  protection  of  the  laws ; 
Boggs  V.  Alabama  Consol.  Coal  etc.  Co.,  167  Ala.  259,  140  Am.  St.  Bep. 
28,  52  South.  881,  upholding  Employers'  Liability  Act  of  State  of  Ala- 
bama; Bailey  v.  State,  161  Ala.  80,  49  South.  887,  upholding  law  pro- 
viding penalty  for  employee  "receiving  advances  and  refusing  to  per- 
form work;  Southern  Ry.  Co.  v.  Greene,  160  Ala.  415,  49  South.  410, 
upholding  law  requiring  corporation  to  pay  franchise  tax  to  county; 
State  V.  McCarty,  5  Ala.  App.  215,  59  South.  543,  upholding  power  of 
State  livestock  sanitary  board  to  quarantine  livestock;  In  re  Wong 
Wing,  167  Cal.  110,  61  L.  R.  A.  (N.  S.)  361,  138  Pac.  695,  upholding 
ordinance  limiting  hours  of  labor  in  laundry  between  7  A.  M.  and 
6  P.  M. ;  Richter  v.  lightston,  161  Cal.  264,  Ann.  Cas.  191SB,  1028,  118 
Pac.  792,  upholding  ordinance  laying  out  certain  prohibition  area; 
French  v.  Davidson,  143  Cal.  662,  77  Pac.  664,  upholding  Stats.  1899, 
p.  32,  requiring  vaccination  of  school  children;  Odd  Fellows'  Cemeteiy 
Assn.  V.  San  Francisco,  140  Cal.  235,  73  Pac.  990,  holding  ordinance  of 
San  Francisco  respecting  cemeteries  and  interments  therein  is  within 
police  regulations  of  city  and  is  constitutional;  Dobbins  v.  City  of  Los 
Angeles,  139  Cal.  186,  72  Pac.  972,  holding  city  ordinance  prohibiting 
making  or  storing  gas  therein  is  legitimate  exercise  of  police  power; 
In  re  San  Chung,  11  Cal.  App.  515,  518,  105  Pac.  611,  612,  upholding 
ordinance  prohibiting  conducting  laundry  in  public  hall,  store,  resi- 
dence, etc. ;  In  re  Finley,  1  Cal.  App.  210,  81  Pac.  1046,  upholding  Pen. 
Code,  §  246,  imposing  death  penalty  on  life  convict  making  malicious 
assault  with  deadly  weapon ;  McClelland  v.  City  of  Denver,  36  Colo.  492, 
10  Ann.  Gas.  1014,  86  Pac.  128,  upholding  law  prohibiting  conducting  of 
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barber  shops  on  Sunday;  Young  v.  Lemienz,  79  Conn.  440,  129  Am.  St. 
Bep.  198,  8  Ann.  Cas.  452,  20  L.  B.  A.  (N.  S.)  160,  65  Ail.  438,  uphold- 
ing law  which  required  seven  days'  notice  before  sale  of  stock  in  trade; 
State  V.  Reynolds,  77  Conn.  134,  58  AtL  757,  upholding  Gen.  Stats. 
1902,  §  1358,  prohibiting  engaging  in  temporary  business  of  selling  pro- 
visions within  one  mile  of  fair  grounds  of  any  incorporated  society, 
without  latter 's  consent;  State  v.  Wickenhoefer,  6  Penne.  (DeL)  135,  64 
Atl.  279,  upholding  law  licensing  lenders  of  money  and  exempting  bank- 
ing corporations  from  its  provisions ;  Ewing  v.  Chase,  37  App.  D.  C.  58, 
upholding  law  requiring  changes  in  levels  of  theaters  to  be  by  incline 
and  not  steps;  Pitchl3mn  v.  District  of  Columbia,  36  App.  D.  C.  62,  63, 
upholding  act  requiring  license  for  keeping  of  fowls  in  city  limits; 
United  States  v.  Richards,  35  App.  D.  C.  547,  upholding  license  imposed 
on  public  garages;  District  of  Columbia  v.  Lee,  35  App.  D.  C.  344,  up- 
holding law  requiring  laundries  to  furnish  list  of  families  whom  they 
serve;  Moses  v.  United  States,  16  App.  D.  C.  436,  50  L.  R.  A.  532,  up- 
holding act  prohibiting  emission  of  thick  black  smoke  from  chimneys; 
Atlantic  etc.  R.  Co.  v.  Coachman,  59  Fla.  142,  20  Ann.  Cas.  1047,  52 
South.  381,  upholding  statute  providing  penalty  for  failure  of  carrier 
to  settle  claim  within  sixty  days;  Ex  parte  Crane,  27  Idaho,  684,  151 
Pac.  1009,  upholding  act  establishing  prohibition  area;  Price  v.  City  of 
Elgin,  257  111.  67,  100  N.  E.  135,  upholding  law  which  refused  lien  to 
public  contractor  except  on  assessments  levied  to  pay  contract  price; 
Christy  v.  Elliott,  216  111.  40,  108  Am.  St.  Rep.  196,  74  N.  E.  1039,  up- 
holding Laws  1903,  pp.  301,  302,  regulating  speed  of  automobiles;  Meul 
v.  People,  198  111.  264,  64  N.  E.  1108,  holding  statute  protecting  ''game 
birds  and  other  wild  fowl,"  not  unconstitutional,  embracing  more  than 
one  subject,  birds  ferae  naturae  being  meant;  Southern  Ry.  Co.  v.  Rail- 
road Commission,  179  Ind.  39,  100  N.  E.  342,  upholding  statute  requir- 
ing grab-irons  on  sides  of  railroad  engines;  Booth  v.  State,  179  Ind. 
411,  412,  Aim.  Gas.  1915D,  987,  L.  R.  A.  1915B,  420,  100  N.  E.  566,  up- 
holding law  requiring  operators  of  mines  to  furnish  washrooms  for 
employees;  Carr  v.  State,  175  Ind.  259,  S2  L.  R.  A.  (N.  S.)  1190,  93 
N.  E.  1077,  holding  legislature  could  exempt  ball  players  from  pro- 
visions of  Sunday  labor  law ;  Grand  Trunk  etc.  Ry.  Co.  v.  City  of  South 
Bend,  174  Ind.  223,  91  N.  E.  809,  upholding  ordinance  limiting  number 
of  railroad  tracks  on  street;  Smith  v.  Stephens,  173  Ind.  573,  80 
L.  R.  A.  (N.  S.)  704,  91  N.  E.  171,  upholding  law  requiring  assessed 
value  of  bank  property  to  be  deducted  from  capital  stock  for  purposes 
of  taxation;  Inland  Steel  Co.  v.  Tedinak,  172  Ind.  434,  139  Am.  St 
Bep.  889,  87  N.  E.  234,  upholding  law  limiting  hours  of  employment  to 
ten  hours ;  State  v.  Richcreek,  167  Ind.  224,  225,  119  Am,  St  Rep.  491, 
10  Ann.  Gafl.  899,  6  L.  R.  A.  (N.  S.)  874,  77  N.  E.  1087,  upholding  law 
requiring  that  net  worth  of  individual  members  of  banking  partnership 
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equal  to  twice  amount  of  capital  stock;  McKinster  v.  Sager,  163  Ind. 
679,  106  Am.  St.  Rep.  268,  68  L.  R.  A.  273,  72  N.  E.  867,  holding  void 
Acts  1903,  p.  276,  regulating  sales  of  stock  of  merchandise  not  in  ordi- 
nary course  of  trade ;  Sellers  v.  Hayes,  163  Ind.  434,  72  N.  E.  123,  hold- 
ing void  Acts  1901,  p.  505,  regulating  sales  of  stock  of  merchandise,  not 
in  ordinary  course  of  trade ;  Adams  Express  Co.  v.  State,  161  Ind.  346, 
67  N.  E.  1039,  upholding  Bums'  Stats.  1901,  §  3312b  et  seq.,  prohibit- 
ing unjust  discriminations  by  express  companies;  Hubbell  v.  Higgins, 
148  Iowa,  40,  Ann.  Oas.  1912B,  822,  126  N.  W.  916,  upholding  statute 
providing  for  inspection  of  hotels;  McGuire  v.  Chicago  etc.  R.  Co.,  131 
Iowa,  353,  364,  S3  L.  R.  A;  (N.  S.)  706,  108  N.  W.  906,  907,  upholding 
law  making  railroad  liable  for  injuries  to  employees  regardless  of  negli- 
gence; Iowa  etc.  Ins.  Assn.  v.  Gilbertson,  129  Iowa,  669,  106  N.  W.  167, 
upholding  Code  Supp.  1902,  §  1333d,  requiring  insurance  companies^  ex- 
cept county  mutuals,  not  organized  for  profit,  to  pay  tax  on  gross  re- 
ceipts after  deducting  losses;  Brady  v.  Mattem,  126  Iowa,  168,  106 
Am.  St.  Rep.  291,  100  N.  W.  362;  upholding  Acts  29th  Gen.  Assem., 
p.  45,  c.  77,  regulating  conduct  of  building  and  loan  business  by  unin- 
corporated societies ;  State  v.  Schlenker,  112  Iowa,  660,  84  N.  W.  700, 
holding  it  is  within  police  power  of  State  to  prohibit  sale  of  adulterated 
milk,  though  same  be  harmless  and  sale  free  from  deceit;  Meffert  v. 
Medical  Board,  66  Kan.  719,  72  Pac.  250,  holding  State  exercises  proper 
police  power  in  creating  medical  board  whose  duties  call  for  prescrip- 
tion and  determination  of  medical  practitioners;  Owen  County  Burley 
Tobacco  Society  v.  Brumback,  128  Ky.  149,  107  S.  W.  714,  upholding 
right  of  farmers  to  pool  their  crops  for  purposes  of  sale ;  Haun  v.  State, 
7  Kan.  App.  514,  54  Pac.  131,  upholding  law  prohibiting  payment  of  , 
wages  in  other  than  lawful  money;  State  v.  Schofield,  136  La.  716,  67 
South.  662,  upholding  tax  imposed  on  itinerant  venders ;  Dirkin  v.  Great 
Northern  Paper  Co.,  110  Me.  386,  387,  Ann.  Oaa.  1914D,  396,  86  Atl. 
326,  upholding  Employers'  Liability  Act  of  State  of  Maine;  State  v. 
Mayo,  106  Me.  66,  67,  20  Ann.  Oas.  512,  26  L.  R.  A.  (N.  S.)  502,  76  Atl. 
297,  and  State  v.  Phillips,  107  Me.  256,  78  Atl.  286,  both  upholding  act 
prohibiting  use  of  automobiles  on  certain  highways;  State  v.  Leavitt, 
105  Me.  82,  26  L.  R.  A.  (N.  S.)  799,  72  Atl.  878,  upholding  law  prohibit- 
ing digging  of  clams  within  certain  summer  months;  Chesapeake  ete. 
Tel.  Co.  v.  Goldsborough,  125  Md.  676,  94  Atl.  325,  upholding  law  em- 
powering board  of  forestry  to  fix  fee  for  inspection  of  roadside  trees; 
Keller  v.  State,  122  Md.  684,  90  Atl.  606,  upholding  law  requiring  regis- 
tration and  licensing  of  undertakers;  Clark  v.  Harford  Agricultural 
etc.  Assn.,  118  Md.  620,  622,  85  Atl.  507,  608,  upholding  power  of  com- 
mission appointed  to  regulate  horse-racing;  State  v.  Loden,  117  Md. 
379,  Ann.  Oaa.  1913E,  1300,  40  L.  R.  A.  (N.  S.)  193,  83  Atl.  666,  up- 
holding act  providing  license  for  moving-picture  machine  operators; 
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Mt.  Vernon  etc.  Cotton  Duck  Co.  v.  Frankfort  Marine  etc.  Ins.  Co.,  Ill 
Md.  570,  184  Am.  St.  Rep.  636,  75  Atl.  108,  upholding  law  prohibiting 
employment  of  children  under  age  of  fourteen;  Scholle  y.  State  of 
Maryland,  90  Md.  740,  46  Atl.  327,  holding  statute  creating  two  medical 
boards,  no  one  to  practice  medicine  without  first  securing  license  there- 
from, not  class  legislation  and  unconstitutional;  Templar  v.  Barbers' 
Board  of  Examiners,  131  Mich.  255,  100  Am.  St.  Rep.  610,  90  N.  W. 
1069,  holding  void  act  of  1899,  providing  for  licensing  of  barbers  and 
prohibiting  grant  of  certificates  to  aliens;  Love  v.  Judge  of  Recorder's 
Court,  128  Mich.  561,  87  N.  W.  788,  holding  Detroit  city  charter  1893, 
c.  7,  §  34,  forbidding  public  address  in  any  public  place  half  mile  of 
city  hall  without  first  obtaining  mayor's  permission,  valid;  State 
V.  Boehm,  92  Minn.  378,"  100  N.  W.  97,  upholding  Laws  1895,  p.  653, 
c.  273,  declaring  certain  weeds  nuisances;  State  v.  Zeno,  79  Minn.  84, 
79  Am.  St.  Rep.  424,  81  N.  W.  749,  holding  Minn.  Gen.  Laws  1897, 
c.  186,  restricting  occupation  of  barber  in  interest  of  public  health,  not 
in  violation  of  Constitution;  State  v.  J.  J.  Newman  Lumber  Co.,  102 
Miss.  824,  45  L.  R.  A.  (N.  S.)  851,  59  South.  926,  upholding  law  pro- 
viding for  ten-hour  working  day;  State  v.  Parker  Distilling  Co.,  236 
Mo.  298,  303,  305,  139  S.  W.  476,  478,  upholding  tax  imposed  on  manu- 
facturers of  intoxicating  liquors;  St.  Louis  Ghinning  Advertisement  Co. 
V.  St.  Louis,  235  Mo.  159,  137  S.  W.  947,  upholding  law  regulating 
height  of  bill-boards;  State  v.  Brodnax,  228  Mo.  44,  137  Am.  St.  R^P. 
613,  128  S.  W.  182,  upholding  stamp  tax  imposed  on  sales  of  stocks  and 
bonds;  Julian  v.  Kansas  City  Star  Co.,  209  Mo.  105,  107  S.  W.  511, 
upholding  law  allowing  suit  against  corporation  to  be  instituted  in  any 
county  where  it  may  maintain  an  office ;  State  v.  Swagerty,  203  Mo.  524, 
120  Am.  St.  Rep.  671,  11  Ann.  Gas.  725,  10  L.  R.  A.  (N.  S.)  601,  102 
S.  W.  485,  upholding  law  regulating  speed  of  automobiles  on  State 
highway ;  State  v.  Bixman,  162  Mo.  39,  62  S.  W.  838,  holding  inspection 
law  relative  to  all  beer  and  malt  liquors  may  require  revenue  beyond 
cost  of  inspection,  since  manufacture  and  sale  may  be  prohibited:  Ex 
parte  Lucas,  160  Mo.  333,  61  S.  W.  222,  holding  barber  arrested  by 
State  Barbers'  Protective  Association,  he  having  no  license,  cannot 
raise  unconstitutionality  of  board,  that  being  for  Governor  only;  State 
V.  Cudahy  Packing  Co.,  33  Mont.  185,  82  Pac.  836,  holding  void  Penal 
Code,  §§  321,  325,  prohibiting  combinations  to  fix  price  of  commodities 
and  exempting  persons  engaged  in  agriculture  or  horticulture;  Frea- 
drich  V.  State,  89  Neb.  355,  84  L.  R.  A.  (N.  S.)  650,  131  N.  W.  622,  up- 
holding: conviction  for  misbranding  of  package  goods;  Ex  parte  Cald- 
well, 82  Neb.  546,  118  N.  W.  134,  upholding  Sunday  law;  Wenham  v. 
State,  65  Neb.  406,  58  L.  R.  A.  825.  91  N.  W.  425,  upholding  act  of  1899, 
regulating  hours  of  labor  of  females  in  factories,  stores,  hotels,  and 
restaurants;  Ex  parte  Ah  Pah,  34  Nev.  288,  119  Pac.  773,  sustaining 
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conviction  for  keeping  disorderly  house  within  eight  hundred  yards  of 
school ;  RusBell  v.  Esmeralda  County,  32  Nev.  315, 107  Pac.  892,  holding 
law  fixing  salaries  of  public  officers  and  exempting  from  its  provisions 
counties  of  less  than  eight  hundred  voters  was  not  discriminatory; 
Pyramid  Land  &  Stock  Co.  v.  Pierce,  30  Nev.  251,  95  Pac.  214,  and 
State  V.  Horn,  27  Idaho,  796,  152  Pac.  279,  both  upholding  law  pro- 
hibiting grazing  of  sheep  on  cattle  range;  Ex  parte  Boyce,  27  Nev.  337, 
65  L.  R.  A.  47,  75  Pac.  5,  upholding  act  of  1903,  regulating  hours  of 
labor  in  mines  and  smelters;  Meehan  v.  Board  of  Excise  Commis.,  73 
N.  J.  L.  388,  64  Atl.  691,  upholding  ordinance  discribing  certain  pro- 
hibition territory;  Ivins  v.  Trenton,  68  N.  J.  L.  504,  53  Atl.  203,  hold- 
ing city  ordinance  prohibiting  erection  of  swinging  signs,  having 
operation  in  every  portion  of  city,  is  not  necessarily  invalid;  People  v. 
Mensching,  187  N.  Y.  17, 19  10  Ann.  Oas.  101,  10  L.  B.  A.  (N.  8.)  625, 
79  N.  E.  886,  887,  upholding  law  imposing  tax  on  sales  of  stocks  of 
goods;  People  v.  Reardon,  184  N.  Y.  445, 112  Am.  St.  Rep.  636,  77  N.*E. 
974,  upholding  Laws  1905,  pp.  474,  477,  §§  315,  324,  imposing  tax  on 
transfers  of  corporate  stock;  People  v.  Warden,  183  N.  Y.  226,  2 
L.  R.  A.  (N.  S.)  859,  76  N.  E.  12,  upholding  Laws  1904,  c.  432,  regulat- 
ing employment  agencies  in  cities  of  first  and  second  class;  People  v. 
Lochner,  177  N.  Y.  148,  69  N.  E.  374,  holding  law  regulating  hours  of 
work  in  bakeries  and  confectionery '  establishments  being  exercise  of 
police  power,  not  constitutional  violation;  State  v.  Brown,  170  N.  C. 
715,  86  S.  E.  1043,  holding  indictment  for  unlawful  sale  of  liquor,  need 
not  allege  name  of  purchaser;  State  v.  Dannenberg,  151  N.  C.  724,  26 
L.  R.  A.  (N.  8.)  890,  66  S.  E.  304,  upholding  city  tax  levied  on  sale  of 
near-beer;  Stames  v.  Albion  Mfg.  Co.,  147  N.  C.  560,  16  Aim.  Oas.  470, 
47  L.  R.  A.  (N.  S.)  602,  61  S.  E.  526,  upholding  law  prohibiting  employ- 
ment of  children  under  age  of  twelve;  State  v.  Pelton,  77  Ohio  St.  573, 
12  Ann.  Oas.  65,  84  N.  E.  88,  upholding  law  requiring  primary  elections 
of  political  parties;  State  v.  Hanlon,  77  Ohio  St.  33,  34,  122  Am.  St. 
R^.  472,  13  L.  R.  A.  (N.  S.)  539,  82  N.  E.  665,  upholding  license  re- 
quired of  those  fishing  in  Lake  Erie;  State  v.  Catholic,  75  Or.  374,  147 
Pac.  375,  upholding  conviction  for  fishing  without  license;  Jones  v. 
Union  County,  63  Or.  675,  42  L.  R,  A.  (N.  S.)  1036,  127  Pac.  784,  hold- 
ing one  driving  traction-engine  over  bridge  and  failing  to  lay  planks 
according  to  law  cannot  recover  for  injuries  sustained;  State  v.  Stan- 
dard OU  Co.,  61  Or.  444,  Ann.  Oas.  1914B,  179,  123  Pac.  42,  upholding 
tax  levied  on  oil  companies  and  graduated  according  to  gross  earnings; 
Commonwealth  v.  Pfiaum,  236  Pa.  304,  Ann.  Oas.  191SE,  1287,  84  Atl. 
845,  upholding  act  prohibiting  use  of  sulphur  dioxide  in  preparation  of 
confectionery;  Commonwealth  v.  McComb,  227  Pa.  379,  76  Atl.  101,  up- 
holding law  prohibiting  use  of  automatic  guns  in  killing  game;  Com- 
monwealth V.  Emmers,  221  Pa.  309,  311,  70  Atl.  767,  768,  upholding  law 
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prohibiting  discharge  of  sewage  in  river;  State  v.  Dalton,  22  R.  I.  80, 
46  Atl.  235,  holding  R.  1.  Pnb.  Laws,  o.  652,  prohibiting  seller  of  prop- 
erty to  give  stamp  or  coupon  for  merchandise  of  another  not  in  further- 
ance of  public  morals,  is  invalid;  Cowart  v.  City  Council  of  Greenville, 
67  S.  C.  44,  45  S.  E.  125,  upholding  ordinance  providing  that  lenders, 
except  banks,  loaning  money  on  personalty,  should  pay  licenses,  accord- 
ing to  schedule  of  gross  business;  De  Grazier  v.  Stephens,  101  Tex.  196, 
16  Ann.  Gas.  1059,  16  L.  B.  A.  (N.  8.)  1033,  105  S.  W.  993,  upholding 
law  requiring  applicant  for  liquor  license  to  be  resident  of  State;  Ex 
parte  Glass,  49  Tex.  Cr.  89,  90  S.  W.  1108,  upholding  ordinance  pro- 
hibiting persons  keeping  hogs  within  one  mile  of  courthouse;  Morrison 
V.  State,  116  Tenn.  542,  95  S.  W.  495,  upholding  act  requiring  separa- 
tion of  white  and  colored  persons  on  street-cars ;  I.  M.  Darnell  &  Son  v. 
City  of  Memphis,  116  Tenn.  435,  95  S.  W.  819,  upholding  tax  on  lumber 
manufactured  from  logs  imported  from  another  State;  State  v.  Sopher, 
25  Utah,  327,  95  Am.  8t.  Bep.  845,  71  Pac.  484,  holding  statute  prohibit- 
ing generally  keeping  open  on  Sunday  places  of  business,  closing  barber 
shop  is  constitutional,  not  being  work  of  necessity;  Hopkins  v.  City  of 
Richmond,  117  Va.  717,  721,  86  S.  E.  146,  147,  upholding  ordinance  re- 
quiring segregation  of  white  and  colored  persons;  Shenandoah  Lime  Co. 
V.  Mann,  115  Ya.  873,  Ann.  Gas.  1915G,  973,  80  S.  E.  755,  upholding  act 
providir^  for  employment  of  convicts  in  grinding  lime-stone;  Common- 
wealth V.  Henry,  110  Va.  893,  26  L.  R.  A.  (N.  8.)  883,  65  S.  E.  575, 
upholding  tax  levied  on  sale  of  near-beer;  Eubank  v.  City  of  Richmond, 
110  Va.  752,  19  Ann.  Gas.  186,  67  S.  E.  377,  upholding  ordinance  pro- 
viding certain  height  for  buildings;  Winchester  etc.  R.  Co.  v.  Common- 
wealth, 106  Va.  271,  55  S.  E.  694,  upholding  power  of  corporation  com- 
mission to  govern  working  of  railroad;  State  v.  Haskell,  84  Vt.  441, 
34  L.  B.  A.  (N.  8.)  286,  79  Atl.  857,  upholding  law  prohibiting  deposit- 
ing of  sawdust  and  shavings  in  river;  Standard  Oil  Co.  v.  Fredericks- 
burg, 105  Va.  91,  52  S.  E.  820,  holding  void  city  ordinance  imposii^  one 
tax  on  corporations  transporting  oil  in  bulk  in  tank  cars  or  pipes,  and 
another  tax  on  persons  selling  oil  brought  in  for  distribution  in  barrels ; 
State  V.  King,  64  W.  Va.  610,  63  S.  E.  495,  upholding  law  forfeiting 
land  for  nonentry  on  tax-books;  Fellows  v.  City  of  Charleston,  62  W. 
Va.  669,  125  /  jl  8t.  Rep.  990,  13  Ann.  Oas.  1185,  13  L.  R.  A.  (N.  8.) 
737,  59  S.  E.  625,  upholding  ordinance  requiring  permit  to  build  house ; 
State  V.  McFarland,  60  Wash.  103,  140  AnL  8t.  Rep.  909,  110  Pac.  794, 
upholding  law  providing  for  inspection  of  hotels  and  payment  of  fee 
for  same;  State  v.  Mamlock,  58  Wash.  634,  109  Pac.  48,  upholding 
power  of  State  to  prohibit  sale  of  liquor  to  Indians;  McDermott  v. 
State,  143  Wis.  37,  21  Ann.  Gas.  1315,  126  N.  W.  893,  upholding  con- 
viction for  misbranding  of  syrup;  dissenting  opinion  in  McCully  v. 
Chicago  etc.  Ry.  Co.,  212  Mo.  53,  110  S.  W.  727,  majority  holding  stat- 


841  BARRIER  v.  CONNOLLY.  U3  U.  S.  27^2 

nte  requiring  railroads  to  furnish  free  transportation  to  shippers  of 
stoek  was  unconstitutional;  dissenting  opinion  in  Wright  v.  Hart,  182 
N.  T.  354,  358,  2  L.  B.  A.  (N.  S.)  338,  75  N.  E.  413,  414,  majority  hold- 
ing void  Laws  1902,  p.  1249,  making  sales  of  stock  of  merchandise  in 
bulk  void  as  to  creditors  unless  inventory  made  and  purchaser  notifies 
creditors ;  dissenting  opinion  in  State  v.  Barrett,  138  N.  C.  649,  50  S.  E. 
512,  majority  upholding  Laws  1903,  p.  749,  making  it  unlawful  for  one 
not  licensed  retailer  to  sell  liquor,  and  making  keeping  of  more  than 
quart  prima  facie  keeping  for  sale;  diss«iting  opinion  in  State  v.  Ray, 
131  N.  C.  822,  92  Am.  St.  Rep.  799,  42  S.  E.  962,  majority  holding  in- 
corporated town,  in  absence  of  Code,  §  3799,  cannot  pass  ordinance  re- 
quiring stores  to  close  at  7:30  P.  M.  except  on  Saturdays;  dissenting 
opinion  in  Kirk  v.  Wyman,  83  S.  C.  387,  23  L.  R.  A.  (N.  S.)  1188,  65 
S.  E.  392,  majority  holding  city  had  no  right  to  isolate  one  afflicted 
with  leprosy  where  no  proof  of  contagion  could  be  shown ;  Soon  Hing  v. 
Crowley,  113  U.  S.  707,  708,  28  L.  Ed,  1146,  5  Sup.  Ct.  733,  Ex  parte 
White,  67  Cal.  103,  J  Pac.  186,  In  the  Matter  of  Yick  Wo,  68  Cal.  305, 
58  Am.  Rep.  16,  9  Pac.  146,  and  In  re  Haug  Eie,  69  Cal.  152,  10  Pac. 
328,  all  following  rule ;  Wurts  v.  Hoaglund,  114  U.  S.  615,  29  L.  Ed.  232, 

5  Sup.  Ct.  1091,  upholding  statute  providing  for  drainage  of  marshy 
land;  Missouri  etc.  Ry.  Co.  v.  Humes,  115  U.  S.  523,  29  L.  Ed.  466,  6 
Sup.  Ct.  114,  statute  requiring  railroad  to  maintain  cattle-guards,  and, 
if  not,  to  be  held  for  double  damages,  is  valid;  New  Orlei^ns  Gas  Light 
Co.  V.  Louisiana  Light  etc.  Co.,  115  U.  S.  661,  29  L.  Ed.  620,  6  Sup.  Ct. 
258,  in  granting  exclusive  right  to  furnish  gas,  city  did  not  part  with 
its  police  power;  Yick  Wo  v.  Hopkins,  118  U.  S.  367,  30  L.  Ed.  225, 

6  Sup.  Ct.  1067,  holding  invalid,  municipal  ordinance  conferring  upon 
authorities  arbitrary  power  to  give  or  withhold  consent  to  carry  on 
public  laundries ;  Hayes  v.  Missouri,  120  U.  S.  72,  30  L.  Ed.  580,  7  Sup. 
Ct.  352,  upholding  statute  providing  that  in  capital  cases,  State,  in  city 
of  over  one  hundred  thousand  inhabitants,  shall  have  fifteen  peremp- 
tory, in  others  only  eight;  Missouri  Pac.  Ry.  Co.  v.  Mackey,  127  U.  S. 
210,  32  L.  Ed.  109,  8  Sup.  Ct.  1164,  upholding  statute  making  railroad 
responsible  for  damage  to  employee  due  to  n^ligence  of  its  agents  or 
employees ;  Powell  v.  Pennsylvania,  127  U.  S.  687,  32  L.  Ed.  257,  8  Sup. 
Ct.  997,  upholding  prohibition  of  manufacture  of  imitation  butter  and 
cheese;  Bell's  Gap  etc.  R.  Jl.  Co.  v.  Pennsylvania,  134  U.  S.  238,  33 
L.  Ed.  895,  10  Sup.  Ct.  535,  upholding  assessment  of  tax  according  to 
face  value  of  bonds;  Home  Ins.  Co.  v.  New  York,  134  U.  S.  607,  38 
L.  Ed.  1032,  10  Sup.  Ct.  597,  upholding  tax  upon  right  of  foreign  corpo- 
rations to  do  business;  In  re  Eemmler,  136  U.  S.  449,  34  L.  Ed.  524,. 
10  Sup.  Ct.  934,  upholding  statute  providing  for  punishment  by  electro- 
cution ;  In  re  Rahrer,  140  U.  S.  555,  85  L.  Ed.  574,  11  Sup.  Ct.  867,  up- 
holding law  subjecting  intoxicants  coming  into  a  State  to  State  laws  to 
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same  extent  as  though  produced  there;  Pacific  Exp.  Co.  v.  Seibert,  142 
U.  S.  354,  36  L.  Ed.  1040,  12  Sup.  Ct.  254,  upholding  tax  on  business  of 
express  company  done  within  the  State;  Charlotte  etc.  R.  R.  Co.  y. 
Gibbes,  142  U.  S.  394,  35  L,  Ed.  1055,  12  Sup.  Ct.  257,  upholding  statute 
requiring  salaries  and  expenses  of  railway  commission  (o  be  borne  by 
railroads;  McPherson  v.  Blacker,  146  U.  S.  39,  36  L.  Ed.  879,  13  Sup. 
Ct.  12,  upholding  State  statute  providing  for  filling  of  vacancy  in  elec- 
toral college;  Giozza  v.  Tieman,  148  U.  S.  662,  37  L.  Ed.  601,  13  Sup. 
Ct.  723,  upholding  Texas  statute  taxing  liquor  business;  New  York  etc. 
R.  R.  Co.  v.  Bristol,  151  U.  S.  567,  38  L.  Ed.  273,  14  Sup.  Ct.  440,  State 
can  impose  expense  of  changing  grade  of  crossing  on  railroad;  Lawton 
V.  Steele,  152  U.  S.  136,  38  L.  Ed.  388,  14  Sup.  Ct.  501,  holding  State 
can  regulate  fishing;  Pearsall  v.  Great  Northern  Ry.  Co.,  161  U.  S.  666, 
40  L.  Ed.  845,  16  Sup.  Ct.  710,  upholding  statute  forbidding  railroads 
from  consolidating  with  parallel  competing  lines;  Atchison  etc.  R.  R. 
Co.  V.  Matthews,  174  U.  S.  103,  48  L.  Ed.  909,  19  Sup.  Ct.  612,  uphold- 
ing statute  allowing  attorney  fees  to  party  recovering  damages  from 
railroad,  due  to  fire;  Wallace  v.  Myers,  38  Fed.  185,  4  L.  R.  A.  172» 
upholding  inheritance  tax;  Pacific  Exp.  Co.  v.  Seibert,  44  Fed.  317,  up- 
holding tax  on  receipts  of  express  companies  for  business  done  in  the 
State;  McKean  v.  Archer,  52  Fed.  795,  upholding  law  providing  one 
period  of  limitation  for  past  contracts,  and  another  for  future;  Smith 
V.  Bivens,  56  Fed.  356,  holding  invalid,  law  taking  from  owner  of  cer- 
tain piece  of  land  right  to  impound  stock;  In  re  Grioe,  79  Fed.  645, 
holding  invalid,  State  law  forbidding  all  combinations  in  restraint  of 
trade;  McDonald  v.  State,  81  Ala.  284,  60  Am.  Rep.  161,  2  South.  832, 
upholding  statute  requiring  railroad  engineers  to  be  licensed;  Ex  parte 
Mount,  66  Cal.  450,  6  Pac.  80,  upholding  power  to  license  vehicles;  Ez 
parte  Fiske,  72  Cal.  128,  13  Pac.  311,  and  McCloskey  v.  Kreling,  76  Cal. 
512,  18  Pac.  434,  upholding  ordinance  for  control  of  buildings  within 
fire  limits ;  Ex  parte  Sing  Lee,  96  Cal.  357,  31  Am.  St  R^.  220,  24 
L.  R.  A.  196,  31  Pac.  246,  holding  invalid,  Chico  ordinance  regulating 
laundry  business ;  In  re  Flaherty,  105  Cal.  563,  27  L.  R.  A.  531,  38  Pac. 
983,  upholding  ordinance  forbidding  beating  of  drums  on  street  with- 
out permit;  Walsh  v.  Denver,  11  Colo.  App.  528,  53  Pac.  459,  annulling 
ordinance  authorizing  boards  to  withheld  further  licenses,  without  as- 
signing any  reason ;  Missouri  etc.  Ry.  Co.  v.  Merrill,  40  Kan.  409,  19 
Pac.  795,  upholding  statute,  that  occurrence  of  fire  by  operation  of  rail*- 
road  is  prima  facie  evidence  of  negligence;  Eastman  v.  State,  109  Ind. 
279,  58  Am.  Rep.  401,  10  N.  E.  97,  upholding  act  regulating  practice  of 
medicine;  State  v.  Schlemmer,  42  La.  Ann.  1170,  10  L.  R.  A.  137,  8 
South.  309,  upholding  act  requiring  filling  up  of  wells  on  premises 
where  bread  is  made  for  public  sale;  Commonwealth  v.  Parks,  155 
Mass.  532,  30  N.  E.  174,  upholding  ordinance  forbidding  blasting  within 
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city  limits;  Messenger  v.  Teagan,  106  Mich.  658,  64  N.  W.  501,  uphold- 
ing act  increasing  jurisdiction  of  justice  of  peace;  Cameron  v.  Chicago 
etc.  Ry.  Co.,  63  Minn.  388,  31  L.  R.  A.  555,  65  N.  W.  653,  upholding  act 
allowing  plaintiff  reasonable  attorney's  fee  in  actions  to  recover  land 
taken  by  railroad  without  compensation;  State  v.  Burgdoerfer,  107  Mo. 
35,  14  L.  R..  A.  857,  17  S.  W.  666,  upholding  prohibition  of  bookmaking 
and  pool-selling;  State  v.  Pen^oyer,  65  N.  H.  115,  5  L.  R.  A.  711,  18 
Atl.  880,  one  of  two  classes  of  citizens,  differing  only  in  respect  to  resi- 
dence, cannot  be  subjected  to  a  license;  Buffalo  etc.  R.  R.  v.  Buffalo 
Street  etc.  R.  R.  Co.,  Ill  N.  Y.  140,  2  L.  R.  A.  386,  19  N.  E.  65,  uphold- 
ing a(it  regulating  fares  of  street-cars;  Health  Department  v*  Rector, 
145  N.  Y.  39,  45  Am.  St.  Rep.  581,  27  L.  R.  A.  713,  39  N.  E.  835,  up- 
holding law  regulating  water  supply  in  tenement  houses;  State  v. 
Divine,  98  N.  C.  785,  4  S.  E.  480,  annulling  statute,  subjecting  ofi&cers 
of  railroad  killing  cattle  to  indictment  if  they  refuse  to  pay  or  to  ar- 
bitrate claim;  State  v.  Eason,  114  N.  C.  792,  41  Am.  St.  Rep.  813,  23 
L.  R.  A.  524,  19  S.  E.  89,  grant  of  municipal  power,  describing  bound-, 
ary  as  a  navigable  river,  in  absence  of  express  provision,  extends  only 
to  low-water  mark;  Broadfoot  v.  Fayetteville,  121  N.  C.  422,  61  Am. 
St.  R^.  670,  39  L.  R.  A.  246,  28  S.  E.  516,  upholding  statute  placing 
higher  penalty  on  resident  owners  of  stray  stock,  than  nonresidents; 
Guy  V.  Commissioners  of  Cumberland  County,  122  N.  C.  475,  29  S.  E. 
772,  upholding  regulation  of  liquor  trafiSc;  Northern  Pac.  R.  R.  Co.  v. 
Barnes,  2  N.  D.  338,  51  N.  W.  392,  upholding  gross-earnings  taxation 
law  of  1883;  New  York  etc.  Co.  v.  Harvey  Bloch,  12  Ohio  C.  C.  234,  laws 
founded  for  protection  of  all  citizens,  cannot  be  evaded  by  contract 
with  nonresident  permitted  to  do  business;  In  re  Oberg,  21  Or.  411,  14 
L.  R.  A.  579,  28  Pac.  131,  upholding  statute  that  no  seaman  shall  be 
arrested  for  debt;  Ex  parte  Keeler,  45  S.  C.  544,  55  Am.  St.  Rep.  790, 
31  L.  R.  A.  680,  23  S.  E.  867,  legislature  can  declare  saloons  public  nui- 
sances ;  Phoenix  Ins.  Co.  v.  Levy,  12  Tex.  Civ.  App.  48,  33  S.  W.  993, 
upholding  statute  that  policy,  in  case  of  total  loss,  shall  be  a  liquidated 
claim;  Waters-Pierce  Oil  Co.  v.  Texas,  19  Tex.  Civ.  App.  14,  15,  44 
S.  W.  942,  upholding  law  prohibiting  combinations  in  restraint  of 
trade;  Jones  v.  Brim,  165  U.  S.  182,  41  L.  Ed.  678,  17  Sup.  Ct.  283 
(affirming  11  Utah,  205,  29  L.  R.  A.  99,  39  Pac.  826),  upholding  law 
holding  person  driving  herd  on  highway  on  hill,  for  damage  by  rolling 
stones,  etc.;  Holden  v.  Hardy,  169  U.  S.  383,  398,  42  L.  Ed.  788,  793, 
18  Sup.  Ct.  385,  390  (affirming  14  Utah,  89,  37  L.  R.  A.  106,  46  Pac. 
760),  upholding  eight-hour  law;  Eureka  v.  Wilson,  15  Utah,  66,  48  Pac. 
45,  upholding  ordinance  forbidding  moving  of  buildings  on  street  with- 
out permission;  Brittenhaus  v.  Johnston,  92  Wis.  595,  32  L.  R.  A.  382, 
66  N.  W.  806,  upholding  State  regulation  of  fishing;  dissenting  opinion 
in  Leisy  v.  Hardin,  135  U.  S.  131,  34  L.  Ed.  140,  10  Sup.  Ct.  692,  major- 
ity holding  invalid,  statute  forbidding  sale  of  intoxicating  liquors  as 
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applied  to  unbroken  packages;  dissenting  opinion  in  Carleton  v.  Bagg, 
149  Mass.  562,  5  L.  R.  A.  198,  22  N.  E.  59,  majority  upholding  statute 
conferring  on  equity  jurisdiction  to  enjoin  as  a  nuisance  specified  build- 
ings, upon  information  by  district  attorney,  or  petition  by  ten  voters; 
San  Bernardino  Co.  v.  Southern  Pac.  B.  B.,  118  U.  S.  423,  30  L.  Ed. 
127,  6  Sup.  Ct.  1147,  dissenting  opinion  in  Marchant  v.  Pennsylvania 
B.  B.,  153  U.  S.  390,  38  L.  Ed.  756,  14  Sup.  Ct.  898,  and  New  York  Life 
Ins.  Co.  V.  Smith  (Tex.  Civ.  App.),  41  S.  W.  689,  arguendo. 

Distinguished  in  Keller  v.  United  States,  213  U.  S.  145,  53  L.  Ed,  739, 
29  Sup.  Ct.  470,  holding  Congress  had  no  power  to  enact  provisions  of 
act  of  February  20,  1907,  prohibiting  harboring  of  woman  for  purpose 
of  prostitution;  Little  v.  Tanner,  208  Fed.  610,  holding  license  tax  levied 
on  companies  dealing  in  trading  stamps  was  invalid;  City  of  Helena  v. 
Dunlap,  102  Ark  136,  143  S.  W.  140,  refusing  to  uphold  tax  levied  by 
city  on  automobiles;  Bedford  Quarries  Co.  v.  Bough,  168  Ind.  683,  14 
L.  R.  A,  (N.  S.)  418,  80  N.  E.  532,  refusing  to  uphold  Employers'  Lia- 
bility Act  which  affected  corporations  only ;  State  v.  Gantz,  124  La.  542, 
24  L.  R.  A.  (N*.  S.)  1072,  50  South.  526,  refusing  to  sustain  law  requir- 
ing master  electricians  to  obtain  license;  City  of  Billings  v.  Cook,  35 
Mont.  104,  119  Am.  St.  Rep.  845,  88  Pac.  658,  holding  law  prohibiting 
livery  stables  within  certain  area  did  not  apply  to  one  completing 
arrangements  before  passage  of  ordinance;  State  v.  Boskowitz,  250  Mo. 
90,  156  S.  W.  950,  refusing  to  uphold  ordinance  prohibiting  junk  dealers 
from  trafficking  in  branded  bottles;  American  Tobacco  Co.  v.  Missouri 
Pac.  By.  Co.,  247  Mo.  472,  157  S.  W.  530,  refusing  to  uphold  ordinance 
requiring  railroad  company  to  depress  tracks  under  streets;  In  re 
Opinion  of  the  Justices,  207  Mass.  603,  34  L.  R.  A.  (N.  S.)  604,  94  N.  E. 
559,  holding  legislature  cannot  prohibit  women  under  twenty-one  from 
entering  Chinese  restaurants;  Commonwealth  v.  Maletsky,  203  Mas&t. 
245,  248,  24  L.  R.  A.  (N.  S.)  1168,  89  N.  E.  246,  248,  holding  ordinance 
requiring  permit  to  conduct  junk-shop  did  not  come  within  police  power 
of  city ;  Ives  v.  South  Buffalo  By.  Co.,  201  N.  Y.  291,  Ann.  Oas.  1912B, 
156,  84  L.  R.  A.  (N.  S.)  162,  94  N.  E.  438,  1  N.  C.  C.  A.  532,  refusing 
to  uphold  Employers'  Liability  Act  (Laws  1910,  c.  674)  of  State  of  New 
York;  In  re  Wo  Lee,  11  Sawy.  435,  26  Fed.  475,  holding  Circuit  Court 
should  refer  State  decision,  on  validity  of  ordinance,  to  Supreme  Court; 
dissenting  opinion  in  Wiseman  v.  Tanner,  221  Fed.  708,  majority  uphold- 
ing initiative  act  No.  8  of  State  of  Washington  prohibiting  employment 
agencies  from  charging  fees. 

Acts  which  the  legislature  may  and  may  not  declare  criminal.  Note^ 
78  AnL  St.  Rep.  272. 

Validity  of  statute  or  ordinance  requiring  place  of  business  (other 
than  liquor  saloon)  to  close  at  certain  hour.  Note,  Ann.  Oas. 
1916A,  1098. 
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State  or  municipal  r^alation  of  laundries.    Note,  21  Ann.  Gas.  975, 
997,  980. 

Constitutionality  of  statutes  limiting  length  of  day's  labor.    Note, 
Ann.  Oas.  1914D,  1265. 

State  or  municipal  regulation  of  electricians.    Note,   Ann.   Oaa. 
1916E,  695. 

Municipal  power  over  nuisances  relating  to  trade  or  business.    Note, 
88  L.  B.  A.  651. 

Legislative  limitation  of  hours  of  labor.    Note,  65  L.  R.  A.  38,  45. 

Statute  or  ordinance  requiring  commercial  or  mercantile  establish- 
ments to  close  at  certain  hours.    Note,  L.  B.  A.  1916A,  655. 

Fourteenth  Amendment  of  Federal  Constitotiim  was  not  designed  to 
interfere  with  police  power  of  States. 

Approved  in  South  Carolina  v.  McMaster,  237  U.  S.  72,  59  L.  Ed,  843, 
35  Sup.  Ct.  504,  holding  insurance  commissioner  may  condition  issuance 
of  license  to  foreign  company  on  investment  of  surplus  in  State  securi* 
ties;  Hendrick  v.  Maryland,  236  U.  S.  623,  59  L.  Ed.  391,  35  Sup.  Ct. 
140,  upholding  license  tax  on  automobiles  graded  according  to  horse- 
power of  engine;  German  Alliance  Ins.  Co.  v.  Hale,  219  U.  S.  31,9,  55 
L.  Ed.  236,  31  Sup.  Ct.  246,  holding  act  allowing  insured  additional 
twenty-five  per  cent  of  loss  if  obtained  from  company  oi)erating  in  con- 
nection with  tariff  assbciation  was  not  invalid;  Broadnax  v.  Missouri, 
219  U.  S.  294,  55  L.  Ed.  224,  31  Sup.  Ct.  238,  upholding  stamp  tax  on 
place  dealing  in  sale  of  stocks  and  bonds;  Williams  y.  Arkansas,  217 
U.  S.  90,  18  Ann.  Oas.  865,  54  L.  Ed.  678,  30  Sup.  Ct.  493,  upholding 
law  prohibiting  drumming  and  soliciting  of  business  on  trains;  Inter- 
state Consolidated  Street  Ry.  Co.  v.  Massachusetts,  207  U.  S.  87, 12  Ann. 
Oas.  555,  52  L.  Ed.  115,  28  Sup.  Ct.  26,  holding  railway  incorporated 
under  general  laws  must  carry  school  children  at  reduced  rate;  Sea- 
board Air  Line  Ry.  Co.  v.  Seegers,  207  U.  S,  77,  52  L.  Ed.  110,  28  Sup. 
Ct.  28,  holding  statute  penalizing  railroad  for  failure  to  adjust  claim 
within  forty  days  is  not  contrary  to  Fourteenth  Amendment,  where  pen- 
alty is  not  allowed  unless  full  amount  of  claim  is  recovered;  Connolly 
V.  Union  Sewer  Pipe  Co.,  184  U.  S.  659,  46  L.  Ed.  689,  22  Sup.  Ct.  439, 
holding  111.  trust  act  June  20,  1893,  discriminating  in  favor  of  agricul- 
tural products  in  hands  of  producer,  violates  U.  S.  Const.,  Fourteenth 
Amendment ;  Florida,  C.  &  P.  R.  R.  Co.  v.  Reynolds,  183  U.  S.  476)  478, 
46  L,  Ed.  286,  22  Sup.  Ct.  178,  179,  holding  Fla.  Laws  1886,  c.  3558, 
requiring  controller  to  assess  railroad  for  omitted  taxes,  not  uncon- 
stitutional, general  statutes  providing  that  railroad  property  should  be 
assessed  by  controller  and  realty  by  treasurer;  Cotting  v.  Godard,  183 
U.  S.  106,  46  L.  Ed.  107,  22  Sup.  Ct.  41,  holding  Kan.  Act  March  3, 
1897,  discriminating  amount  of  charges   among  different  stockyards, 
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same  in  violation  of  Federal  Constitution;  Maxwell  v.  Dow,  176  U.  S. 
604,  44  L.  Ed.  606,  20  Sup.  Ct.  457,  494,  holding  statutory  jury  of 
eight  instead  of  twelve  members,  in  criminal  case  not  capital,  appli- 
cable to  all,  not  unconstitutional;  Brunswick-Balke^oUender  Co.  v. 
Evans,  228  Fed.  996,  upholding  constitutionality  of  L.  O.  L.,  §2125, 
of  State  of  Oregon  known  as  Sunday  closing  law;  DoUey  v.  Abi- 
lene Nat.  Bank,  179  Fed.  464,  ^2  L.  R.  A.  (N.  S.)  1067, 102  C.  C.  A.  607, 
and  Larabee  v.  Dolley,  175  Fed.  396,  both  holding  law  allowing  banking 
companies  to  subscribe  surplus  to  guaranty  was  not  discriminatory 
against  smaller  banks;  Glucose  Ref.  Co.  v.  City  of  Chicago,  138  Fed. 
217,  upholding  smoke  ordinance;  Union  County  Nat.  Bank  v.  Ozan  Lum- 
ber Co.,  127  Fed.  211,  holding  Aak.  act  April  23,  1891,  discriminating 
between  persons  regarding  negotiable  instruments,  violates  Fourteenth 
Amendment  to  the  Federal  Constitution;  Merchants'  Life  Assn.  v. 
Yoakum,  98  Fed.  265,  39  C.  C.  A.  56,  holding  Tex.  Rev.  Stats.  1895,  art. 
3071,  prescribing  conditions  upon  which  foreign  insurance  companies  can 
do  business  in  the  State,  part  of  every  contract  and  constitutional ;  Haw- 
kins V.  Roberts,  etc.,  122  Ala.  148,  27  South.  332,  holding  abolishment  by 
legislature  of  office  created  by  it  not  a  taking  of  property  of  incum- 
bent without  due  process,  removal  being  without  trial ;  Oury  v.  Goodwin, 
3  Ariz.  271,  26  Pac.  381,  holding  irrigation  being  indispensable,  terri- 
torial legislature  may  provide  condemnation  for  ditch  right  of  way  for 
benefit  of  thirteen  or  fewer  ranchers;  In  re  Gilstrap,  171  Cal.  113,  152 
iPac.  44,  upholding  tax  of  one  hundred  dollars  jplaced  on. itinerant  ven- 
dors; Sacramento  Orphanage  etc.  Home  v.  Chambers,  25  Cal.  App.  539, 
144  Pac.  318,  refusing  to  uphold  law  refusing  orphanage  aid  to  native- 
bom  children  of  alien  parents;  In  re  Cook,  13  Cal.  App.  401,  110  Pac. 
353,  holding  law  making  it  a  felony  to  attempt  to  escape  from  prison 
is  not  invalid  account  of  failure  to  prescribe  penalty,  the  penalty  being 
contained  in  general  law;  Smith  v.  Farr,  46  Colo.  375,  104  Pac.  405, 
refusing  to  uphold  law  taxing  itinerant  venders  and  exempting  travel- 
ing salesmen;  Davis  v.  Florida  Power  Co.,  64  Fla.  269,  270,  Ann.  Oas. 
1914B,  965,  60  South.  766,  767,  5  N.  C.  C.  A.  943,  upholding  law  which 
leaves  question  of  damages  to  discretion  of  jury ;  Seaboard  Air  Line  Co. 
v.  Simon,  56  Fla.  552,  554,  16  Ann.  Gas.  1234,  20  L.  R.  A.  (N.  S.)  126, 
47  South.  1003,  holding  void  statute  requiring  railroads  alone  to  account 
for  goods  lost  in  transit;  Cassidy  v.  Wiley,  141  Ga.  339,  51  L.  R.  A. 
(N.  S.)  128,  80  S.  E.  1049,  upholding  law  confiscating  license  for  unlaw- 
ful sale  of  liquor;  Leonard  v.  American  Life  etc.  Co.,  139  Ga.  277,  77 
S.  E.  42,  refusing  to  uphold  contract  of  insurance  company  providing 
for  rebates  to  "local  inspectors";  Washington  v.  Atlantic  Coast  Line 
R.  Co.,  136  Ga.  647,  38  L.  R.  A.  (N.  S.)  867,  71  S.  E.  1070,  holding  car- 
rier might  set  off  against  its  liability  any  relief  it  had  furnished  injured 
employee;  Ex  parte  Mallon,  16  Idaho,  743,  22  L.  R.  A.  (N.  S.)  1123, 102 
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Pac.  375,  holding  law  providing  punishment  for  escaping  prisoners  and 
exempting  Federal  prisoners  is  invalid;  Garrity  v.  Eiger,  272  111.  135, 
111  N.  £.  738,  holding  owner  of  building  where  saloon  is  conducted  may 
be  held  liable  for  judgment  obtained  against  dram-shop  keeper;  Knight 
&  Jillson  Co.  V.  Miller,  172  Ind.  43,  44,  18  Ann.  Gas.  1146,  87  N.  E.  830, 
upholding  law  prohibiting  monopolies ;  Parks  v.  State,  159  Ind.  219,  223, 
225,  228,  64  N.  E.  865,  867,  869,  holding  statutory  classification  is  rea- 
sonable in  permitting  license  to  practice  osteopathy,  and  excludes  prac- 
tice of  magnetic  pealing;  City  of  Indianapolis  v.  Holt,  155  Ind.  234,  57 
N.  E.  970,  holding  front-foot  rule  regarding  street  improvement,  with 
right  of  full  hearing,  not  unconstitutional  taking  property  without  due 
process;  State  v.  United  States  Express  Co.,  164  Iowa,  137,  145  N.  W. 
460,  upholding  law  prohibiting  importation  of  liquor  into  dry  State; 
Gano  V.  Minneapolis  &  St.  L.  R.  R.  Co.,  114  Iowa,  726,  89  Am.  St.  Bep. 
403,  87  N.  W.  719,  holding  Code,  §  2007,  imposing  attorney's  fees  on 
railroads  exercising  eminent  domain,  not  class  legislation,  since  burden 
applies  equally  to  all  of  certain  class;  State  v.  Legendre,  138  La.  158, 
70  South.  71,  refusing  to  uphold  law  providing  eight-hour  day  for  fire- 
men; In  re  Opinion  of  the  Justices,  103  Me.  508,  13  Ann.  Oas.  745,  19 
L.  R.  A.  (N.  S.)  422,  69  Atl.  628,  upholding  law  prohibiting  cutting  of 
trees  on  wild,  uncultivated  land;  State  v.  Robb,  100  Me.  185,  60  Atl. 
876,  upholding  ordinance  giving  exclusive  privilege  of  collecting  and 
removing  garbage  to  person  specially  appointed,  and  prohibiting  others 
from  engaging  in  same  business;  State  v.  Montgomery,  94  Me.  204,  47 
Atl.  168,  holding  statutory  provision  absolutely  denying  to  aliens  the 
privilege  of  occupations  open  to  citizens,  is  obnoxious  to  Fourteenth 
Amendment  of  Constitution ;  .Ruggles  v.  State,  120  Md.  561,  87  Atl.  1083, 
and  Unwen  v.  State,  73  N.  J.  L.  534,  64  Atl.  165,  both  upholding  r^s- 
tration  and  licensing  of  motor  vehicles;  State  v.  Potomac  Valley  Coal 
Co.,  116  Md.  397,  81  Atl.  693,  refusing  to  uphold  law  requiring  mining 
companies  to  pay  employees  semi-monthly;  Matheson  v.  Minneapolis  St. 
Ry.  Co.,  126  Minn.  292,"^  148  N.  W.  73,  5  N.  C.  C.  A.  876,  holding  Em- 
ployers' Liability  Act  of  Minnesota  did  not  apply  to  employees  of  rail- 
roads ;  State  v.  Shattuck,  96  Minn.  49,  104  N.  W.  720,  upholding  Laws 
1903,  p.  606,  §  45,  prohibiting  sale  of  ruffed  grouse ;  State  v.  Standard 
Oil  Co.,  218  Mo.  370,  383,  116  S.  W.  1016,  1020,  upholding  statute  pro- 
hibiting monopolies;  City  of  Butte  v.  Paltrovich,  30  Mont.  23,  104  Am. 
St.  Rep.  698,  75  Pac.  522,  upholding  ordinance  regulating  hours  of  opera- 
tion of  pawnshops,  loan  offices,  and  second-hand  stores  only;  Farmers 
&  Merchants'  Ins.  Co.  v.  Dobney,  62  Neb.  221,  86  N.  W.  1073,  holding 
statute  permitting  taxation  as  costs  of  reasonable  attorney's  fee  in  judg- 
ment against  insurance  company  insuring  realty,  being  public  policy,  is 
constitutional;  Lancashire  Ins.  Co.  v.  Bush,  60  Neb.  123,  82  N.  W.  314, 
holding  the  power  of  a  State  to  classify  its  subjects — ^here  insurance — 
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is  limtied  only  in  the  sense  that  same  most  not  be  arbitrary;  Berry  ▼• 
De  Maris,  76  N.  J.  L.  307,  70  Atl.  339,  holding  seizure  of  goods  wider 
statute  prohibiting  sale  of  goods  within  three  miles  of  church  could  not 
be  rendered  valid  unless  owner  had  judicial  hearing;  Territory  v.  Pin- 
ney,  15  N.  M.  630,  114  Pac.  368,  holding  law  providing  for  distribution 
of  delinquent  taxes  did  not  apply  to  city  taxes;  Territory  v.  Newman, 
13  N.  M.  104,  68  L.  R.  A.  783,  79  Pac.  708,  upholding  law  providing 
punishment  for  those  practicing  medicine  without  license;  State  v.  Sea- 
board etc.  Ry.  Co.,  169  N.  G.  304,  84  S.  E.  288,  holding  State  may  pro- 
hibit carrier  shipping  liquor  C.  0.  D.;  State  v.  Hanner,  143  N.  C.  638, 
24  L.  R.  A.  (N.  S.)  1,  57  S.  E.  156,  discussing  directed  verdict  in  prose- 
cution for  unlawful  sale  of  liquor;  City  of  Pond  Creek  v.  Haskell,  21 
Okl.  766,  97  Pac.  360,  upholding  law  providing  for  special  elections  for 
removal  of  counties ;  Anderson  v.  State,  8  Okl.  Cr.  105,  Ann.  Gas.  19140, 
314,  126  Pac.  846,  holding  where  two  or  more  persons  are  indicted,  trial 
court  has  discretion  as  to  who  may  be  tried  first ;  Commonwealth  v.  Pat- 
sone,  231  Pa.  50,  53,  79  Atl.  930,  upholding  law  prohibiting  use  of  fire- 
arms by  unnaturalized  alien  residents;  State  v.  Almy,  32  R.  I.  421,  79 
Atl.  965,  upholding  law  prohibiting  dru^ists  from  selling  liquor  with- 
out first  obtaining  a  license;  Johnson  v.  Spartan  Mills,  68  S.  C.  356,  47 
S.  E.  702,  upholding  Code  1902,  §§2712,  2720,  making  it  unlawful  to 
pay  wages  in  evidences  of  indebtedness  redeemable  in  other  than  lawful 
money  and  exempting  agricultural  contracts ;  Simmons  v.  Western  Union 
Tel.  Co.,  63  S.  C.  430,  41  S.  E.  522,  holding  act  of  February  20,  1901, 
authorizing  action  against  telegraph  companies  for  mental  anguish  for 
negligence  delivering  message,  not  in  violation  of  Fourteenth  Amend- 
ment, as  class  legislation ;  Ex  parte  Flake,  &7  Tex.  Cr.  219,  223, 149  S.  W. 
147,  149,  upholding  tax  imposed  on  one  maintaining  refrigerator  for 
storage  of  liquor;  Life  Ins.  Co.  v.  Orlopp,  25  Tex.  Civ.  292,  61  S.  W. 
341,  holding  Rev.  Stats.  1895,  art.  3071,  making  life  insurance  companies 
liable  for  twelve  per  cent  penalty  and  reasonable  attorney's  fees  on  fail- 
ing to  pay  loss  specified  time,  constitutional;  Sabre  v.  Rutland  R.  Co., 
86  Vt.  364,  Ann.  Oas.  19150,  1269,  85  Atl.  700,  upholding  power  of  pub- 
lic service  commission  to  compel  construction  of  gates  at  railroad  cross- 
ing; State  V.  Shedroi,  75  Vt.  280,  54  Atl.  1082,  holding  an  unjust  dis- 
crimination in  favor  of  honorably  discharged  soldiers,  is  in  violation  of 
Fourteenth  Amendment  in  denying  equal  protection;  Weber  v.  Doust, 
84  Wash.  334,  146  Pac.  624,  holding  children  may  be  detained  under 
juvenile  delinquent  act  without  aid  of  warrant;  Phipps  v.  Wisconsin 
Cent.  Ry.  Co.,  133  Wis.  158,  113  N.  W.  458,  refusing  to  uphold  statute 
providing  for  examination  before  trial  of  former  employee  of  defend- 
ant corporation;  Julien  v.  Model  Bldg.  etc.  Assn.,  116  Wis.  85,  92  N,  W. 
563,  holding  Rev.  Stats.  1898,  §§  2014,  2015,  giving  mortgages  of  mutual 
loan  associations  priority  over  other  liens  subsequently  filed,  not  repug- 
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nanj  to  U.  S.  Const,  art.  XIV,  §  1 ;  Powell  v.  Pennsylvania,  127  U.  S.  683, 
32  L.  Ed.  256,  8  Sup.  Ct.  995,  Minneapolis  etc.  By.  Co.  v.  Beckwith,  129 
U.  S.  29,  82  L.  Ed.  586,  9  Sup.  Ct.  208,  and  State  v.  Aiken,  42  S.  C.  249, 
26  L.  R.  A.  358,  20  S.  E.  231,  all  following  rule;  Mugler  v.  Kansas,  123 
U.  S.  663,  31  L.  Ed.  211,  8  Sup.  Ct.  298,  State  can  declare  liquor  shops 
to  be  a  common  nuisance;  Pembina  Min.  Co.  v.. Pennsylvania,  125  U.  S. 
190,  31  L.  Ed.  654,  8  Sup.  Ct.  741,  holding  State  can  impose  conditions 
on  foreign  corporation;  Davis  v^  Massachusetts,  167  U.  S.  47,  42  L.  Ed. 
72,  17  Sup.  Ct.  733,  upholding  ordinance  of  Boston  forbidding  public 
addresses  in  public  grounds  without  a  permit;  Hodgson  v.  Vermont,  168 
U.  S.  272,  42  L.  Ed.  464,  18  Sup.  Ct.  83,  ''due  process  of  law"  does  not 
necessarily  require  an  indictment  by  grand  jury;  Electric  Imp.  Co.  v. 
San  Francisco,  45  Fed.  595,  13  L.  B.  A.  134,  upholding  ordinance  pro- 
hibiting stretching  of  electric  wires  on  roofs  of  buildings;  Beeves  v. 
Coming,  51  Fed.  788,  upholding  State  regulation  of  sale  of  patents; 
Cantini  v.  Tillman,  54  Fed.  974,  upholding  act  forbidding  retail  of  in- 
toxicating liquors;  In  re  Tot  Sang,  75  Fed.  984,  annulling  statute 
placing  greater  license  tax  on  laundries  other  than  steam;  Frasher  v. 
McConway  &  Torley  Co.,  82  Fed.  258,  annulling  tax  on  foreign-bom 
laborers;  In  re  Considine,  83  Fed.  158,  upholding  law  forbidding  em- 
ployment of  women  in  place  where  liquor  is  sold ;  In  re  Morgan,  26  Colo. 

436,  58  Pac.  1079,  annulling  law  restricting  hours  of  work  of  under- 
groupd  miners  and  smelters;  Woodruff  v.  New  York  etc.  B.  B.  Co.,  59 
Conn.  85,  20  Atl.  20,  upholding  act  providing  for  removal  of  grade  cross- 
ings; Territory  v.  O'Connor,  5  Dak.  402,  3  L.  R.  A,  357,  41  N.  W.  748, 
upholding  act  providing  for  prohibition  of  sale  of  liquors,  by  local 
option;  State  v.  Haun,  7  Kan.  App.  514,  54  Pac.  131,  upholding  act  to 
secure  laborers  their  wages,  though  only  applicable  to  corporations  em- 
plo3^ng  more  than  twelve  men;  Ex  parte  Plessy,  45  La.  Ann.  86,  18 
L.  B.  A.  643,  11  South.  951,  upholding  act  r^ulating  accommodation  of 
races  on  railways;  Leavitt  v.  Canadian  Pac.  By.  Co.,  90  Me.  158,  38 
L.  B.  A.  153,  37  Atl.  887,  upholding  statute  limiting  liability  of  railroad 
for  fire  to  difference  between  loss  and  insurance  recovered;  Singer  v. 
State,  72  Md.  465,  8  L.  B.  A.  551,  19  Atl.  1045,  upholding  act  requiring 
certificates  from  plumbers;  State  v.  Biroadbelt,  89  Md.  582,  46  L.  B.  A. 

437,  43  Atl.  774,  upholding  act  regulating  dairies;  Commonwealth  y. 
Abrahams,  156  Mass.  60,  30  N.  E.  80,  upholding  regulations  for  public 
parks;  Sturtevant  v.  Armsby  Co.,  66  N.  H.  559,  49  Am.  St.  Bep.  629, 
23  Atl.  368,  holding  assignment  under  insolvency  law  of  another  State 
will  not  prevail  against  a  subsequent  assignment  of  property  here;  New- 
ark etc.  By.  Co.  v.  Hunt,  50  N.  J.  L.  313,  12  Atl.  699,  upholding  statute 
authorizing  destruction  of  horses  with  glanders;  People  v.  Havnor,  149 
N.  Y.  205,  52  Am.  St.  Bop.  713,  31  L.  B.  A.  692,  43  N.  E.  544,  upholding 
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Sunday  barbering  act  (see  dissenting  opinion  in  149  N.  Y.  209,  31 
L.  R.  A.  694,  43  N.  E.  646) ;  State  v.  Moore,  104  N.  C.  721,  17  Am.  St. 
Rep.  702,  10  S.  E.  145,  upholding  statute  requiring  contract  for  seed 
cotton  of  less  than  one  bale,  to  be  written  and  entered  in  civil  docket 
of  nearest  justice  of  peace ;  Bagg  v.  Wilmington  etc.  R.  R.  Co.,  109  N.  C. 
288,  26  Am.  St.  Rep.  577,  13  L.  R.  A.  599, 14  S.  E.  82,  upholding  penalty 
on  railroad  refusing  to  ship  freight  within  five  days;  State  v.  Call,  121 
N.  C.  647,  28  S.  E.  518,  upholding  statute  requiring  certificate  as  condi- 
tion precedent  to  practice  of  medicine;  State  v.  Nelson,  52  Ohio  St.  103, 
26  L.  R.  A.  320,  39  N.  E.  24,  upholding  law  requiring  screens  for  pro- 
tection of  motormen;  Waters-Pierce  Oil  Co.  v.  Texas,  19  Tex.  Civ.  App. 
13,  44  S.  W.  941,  upholding  law  forbidding  combinations  in  restraint  of 
trade;  In  re  McKee,  19  Utah,  241,  57  Pac.  26,  and  In  re  Maxwell,  19 
Utah,  502,  57  Pac.  414,  Fourteenth  Amendment  does  not  limit  power 
of  State  in  prosecution  of  criminals ;  Virginia  Development  Co.  v.  Crozer 
Iron  Co.,  90  Va.  129,  44  Am.  St.  Rep.  896,  17  S.  E.  807,  upholding  lien 
for  supplies  furnished  to  manufacturing  corporation;  Haigh  v.  Bell,  41 
W.  Va.  24,  31  L.  R.  A.  132,  23  S.  E.  668,  upholding  act  forbidding  owners 
of  hogs  to  permit  them  to  run  at  large;  State  v.  Ryan,  70  Wis.  681,  36 
N.  W.  825,  holding  invalid,  law  for  confinement  of  inebriates;  State  v. 
Dering,  84  Wis.  592,  36  Am.  St.  Rep.  952,  19  L.  R.  A.  863,  54  N.  W. 
1106,  annulling  ordinance  prohibiting  parades,  without  permission  of 
mayor,  except  as  to  certain  organizations;  Bittenhaus  v.  Johnston,  92 
Wis.  598,  32  L.  R.  A.  383,  66  N.  W.  807,  upholding  State  regulation  of 
method  and  time  of  catching  fish;  dissenting  opinion  in  Coppage  v. 
Kansas,  236  U.  S.  30,  L.  R.  A.  1915G,  960.  59  L.  Ed.  452,  35  Sup.  Ct. 
240,  majority  refusing  to  sustain  law  prohibiting  employers  exacting 
promises  from  employees  not  to  join  labor  organizations;  dissenting 
opinion  in  Lochner  v.  New  York,  198  U.  S.  65,-49  L.  Ed.  945,  25  Sup. 
Ct.  539,  majority  holding  void  New  York  act  1897,  regulating  hours  of 
labor  in  bakeries ;  dissenting  opinion  in  People  v.  Farrell,  146  Mich.  288, 
109  N.  W.  447,  majority  holding  statute  providing  that  judgment  in 
excess  of  statutory  term  should  be  void  only  as  to  such  excess,  did  not 
apply  to  those  convicted  of  murder;  dissenting  opinion  in  Mallory  v. 
La  Crosse  Abattoir  Co.,  80  Wis.  184,  49  N.  W.  1075,  majority  upholding 
law  giving  subcontractors  lien,  without  regard  to  sum  due  principal  con- 
tractor by  owner;  David  v.  Portland  Water  Committee,  14  Or.  117,  12 
Pac.  182,  arguendo. 

Distinguished  in  Raich  v.  Truax,  219  Fed.  282,  and  Traux  v.  Raich, 
239  U.  S.  41,  60  L.  Ed.  135,  36  Sup.  Ct.  10,  both  declaring  anti-aiien 
labor  law  of  Arizona  invalid;  St.  Louis  &  S.  F.  R.  Co.  v.  Cross,  171  Fed. 
487,  holding  law  revoking  license  of  railroad  corporation  on  its  filing  of 
petition  for  removal  is  void;  United  States  v.  Delaware  &  H.  Co.,  164 
Fed.  236,  refusing  to  uphold  clause  of  Interstate  Commerce  Act  regard- 
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ing  commodities;  Alabama  Steel  etc.  Co.  v.  Griffin,  149  Ala.  435,  42 
South.  1038,  holding  one  attempting  to  recover  for  injury  under  Em- 
ployers' Liability  Act  must  show  that  he  was  working  in  and  about  a 
railroad;  State  v.  Gurry,  121  Md.  544,  Ann.  Gas.  1915B,  957,  47  L.  B.  A. 
(N.  S.)  1()87»  88  Atl.  550,  refusing  to  sustain  ordinance  prohibiting 
eolored  persons  living  in  same  block  with  white  persons;  McConnell  v. 
McKillip,  71  Neb.  716, 115  Am.  St.  Bep.  614,  8  Ann.  Oas.  898,  65  L.  B.  A. 
610,  99  N.  W.  507,  refusing  to  uphold  statute  which  forfeited  nuisance 
without  proper  hearing;  Ex  parte  HoUman,  79  S.  C.  23,  14  Ann.  Oas. 
1105,  21  L.  B.  A.  (N.  S.)  242,  60  S.  E.  25,  refusing  to  uphold  law  de- 
claring it  misdemeanor  for  laborer  to  receive  advances  and  then  refuse 
to  perform  work ;  Beaumont  Traction  Co.  v.  State,  57  Tex.  Civ.  608,  122 
S.  W.  617,  refusing  to  uphold  statute  requiring  screens  for  motorman 
on  street-cars;  dissenting  opinion  in  Ex  parte  HoUman,  79  S.  C.  38,  41, 
14  Ann.  Oas.  1106,  21  L.  B.  A.  (N.  S.)  242,  60  S.  E.  30,  31,  majority 
refusing  to  uphold  law  declaring  it  misdemeanor  for  laborer  to  receive 
advances  and  then  refuse  to  perform  work. 

Power  of  State  to  regulate  or  prohibit  sale  or  manufacture  of  arti- 
cles.   Note,  1  Am.  St.  Bep.  644. 

Power  of  State  to  prohibit  practicing  of  medicine  and  dentistry 
without  a  license.    Note,  23  Am.  St.  Bep.  27. 

The  Fourteenth  Amendment  considered  with  relation  to  special 
privileges,  burdens  and  restrictions.  Note,  25  Am.  St.  Bep.  873, 
877,  882,  884. 

Adulteration  statutes  making  certain  facts  prima  facie  evidence. 
Note,  51  Am.  Bep.  358. 

Protection  of  corporations  from  special  and  hostile  legislation. 
Note,  62  Am.  St.  Bep.  169,  172. 

Validity  of  statute  subjecting  corporation  to  damages. but  not  inr 
eluding  individual.    Note,  Ann.  Cas.  1914B,  975,  976. 

Constitutionality  of  sanitary  laws.    Note,  1  Ann.  Oas.  442. 

Constitutional  equality  of  privileges,  immunities  and  protection. 
Note,  14  L.  B.  A.  583,  584. 

Municipal  power  over  buildings  and  other  structures  as  nuisances. 
Note,  38  L.  B.  A.  169. 

On  error  to  State  court,  Supreme  Court  is  confined  to  consideration  of 
Federal  question;  it  can  only  consider  whether  ordinance  is  in  conflict  with 
Federal  Constitution,  not  whether  it  conforms  to  State  Oonstitntion. 

Approved  in  Ashley  v.  Ryan,  153  U.  S.  440,  38  L.  Ed.  776,  14  Sup.  Ct. 
866,  following  rule ;  In  re  Morgan,  26  Colo.  436,  58  Pac.  1079,  arguendo ; 
dissenting  opinion  in  Ex  parte  Boyce,  27  Nev.  366,  65  L.  B.  A.  47,  75 
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Pac.  16,  majority  holding  act  of  1903,  regulating  hours  of  lahor  in  mines 
and  smelters. 

Decision  against  constitutional  right  as  nullity  subject  to  collateral 
attack.     Note,  39  L.  B.  A.  456. 

Procedure  for  establishment  of  drains  and  sewers.    Note,  60  L.  B.  A. 
165. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  I1..B.  A. 
339,  343. 

Miscellaneous.  Cited  in  Western  Union  Tel.  Co.  v.  Ferguson,  26  Ind. 
App.  221,  59  N.  E.  419,  holding  action  against  telegraph  company  for 
mental  anguish  due  to  failure  to  deliver  telegram,  appellate  court  will 
certify  to  Supreme  Court  recommending  correct  rule  within  its  statu- 
tory authority. 

113  U.  8.  33-39,  28  L.  Ed.  899,  5  Sup.  Ot.  852,  UVEBPOOIi  ETC.  STEAM- 
SHIP CO.  y.  C0MMI8SI0NEBS  OF  EMiaBATION. 

Where  counBel  In  opening  statement  admit  facts,  existence  of  which 
precludes  a  recovery  by  their  clients,  court  may  at  once  give  Judgment 
against  them. 

Approved  in  Bias  v.  Reed,  169  Cal.  37, 145  Pac.  518,  affirming  directed 
verdict  ordered  in  will  contest;  Territory  v.  Baca,  18  N.  M.  68, 134  Pac. 
213,  holding  where  demurrer  to  defect  of  parties  is  overruled  and  de- 
fendant answers  objection  to  evidence  along  that  line  will  not  be  con- 
sidered; Pratt  V.  Conway,  148  Mo.  299,  71  Am.  St.  Bep.  607,  49  S.  W. 
1030,  client  is  bound  by  admissions  of  counsel  in  opening  statement. 

Power  of  trial  court  to  direct  verdict  at  close  of  opening  statement 
of  plaintiff's  counsel.    Note,  14  Ann.  Gas.  700. 

Right  to  direct  verdict  or  enter  nonsuit  on  opening  statement  of 
counsel.    Note,  29  L.  B.  A.  (N.  S.)  220. 

Recovery  of  unauthorized  fees  exacted  by  public  officer.    NotOi  15 
L.  B.  A.  (N.  S.)  183. 

113  U.  S.  40-^0,  28  Ii.  Ed.  886,  5  Sup.  Ct  346,  DAVISON  ▼.  VON  UKGEN. 

Stipulation  In  charter-party,  that  steamer  is  '^ow  sailed  or  about  to 
sail  from  Benizaf,  with  cargo,  for  Philadelphia"  is  a  stipalatlon  that  she 
has  her  cargo  on  board,  and  is  ready  to  sail. 

Approved  in  The  March,  25  Fed.  109,  following  rule. 

Under  charter-party,  with  stipulation  that  vessel  is  ''now  sailed  or 
about  to  saU,**  charterers  had  a  right,  on  breaking  of  that  warranty,  to 
repudiate  contract,  and  recover  from  owners  of  steamer,  Increased  costs  of 
employing  another  vesseL 
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Approved  in  United  States  v.  MoUoy,  127  Fed.  956,  62  C.  C.  A.  585, 
holding  purchaser  of  goods  wrongfully  breaking  eontract  of  sale, 
seller  is  entitled  to  sue  on  quantum  valebat  compensation  for  partial 
performance. 

Meaning  of  term  " about''  when  used  with  reference  to  time.    Note, 
17  Ann.  Gas.  742. 

Right  to  rescind  or  abandon  contract  for  other  party's  default. 
Note,  SO  L.  B.  A.  88. 

Entirety  of  contract  of  sale  with  successive  deliveries.    Note,  54 
Am.  Rep.  626. 

Stipalation  In  charter-party  as  to  time  of  sailing,  is  a  warranty,  and 
a  breach  of  it  by  one  party  justifies  a  repudiation  ot  contract  by  the  other, 
if  it  has  not  been  partly  executed  tn  his  favor. 

Approved  in  Mutual  etc.  Life  Assn.  v.  Austin,  142  Fed.  401,  6  L.  B.  A. 
(K.  S.)  1064,  73  C.  C.  A.  498,  construing  uncontestable  clause  in  insur- 
ance policy;  Giuseppe  v.  Manufacturers'  Export  Co.,  124  Fed.  665,  hold- 
ing provisions  in  charter-party  that  ''vessel  proceed  with  all  possible 
dispatch"  a  warranty,  seventy  days'  stoppage  being  unnecessary,  hence 
breach  relieving  charterers ;  Rosasco  v.  Pitch  Pine  Lumber  Co.,  121  Fed. 
438,  holding  provision  charter-party  requiring  vessel  to  sail  for  port  of 
loading  within  forty-eight  hours,  not  condition  precedent  canceling  con- 
tract, but  gives  right  to  damages;  Patterson  v.  Baltimore  Steam-Packet 
Co.,  106  Fed.  959,  holding  steamship  agreeing  to  furnish  cargo  space 
foreign  shipment,  other  furnishing  cotton  for  shipment,  is  maritime,  and 
action  for  breach  is  in  personam;  Armistead  v.  Red  River  Valley  etc. 
R.  R.  Co.,  108  La.  173,  32  South.  457,  holding  defendant 's  bridge  prevent- 
ing plaintiff  delivering  cotton  seed  on  chartered  boat,  plaintiff  can  recover 
profits  he  would  have  made;  Ross-Meehan  Foundry  Co.  v.  Royer  Wheel 
Co.,  113  Tenn.  376,  68  L.  R.  A.  829,  83  S.  W.  168,  contract  by  which 
plaintiff  agrees  to  make  and  deliver  to  defendant  for  three  years  all 
castings  required  by  it,  each  delivery  payable  within  sixty  days,  may  be 
terminated  on  failure  to  make  payment ;  The  Gordon  Campbell,  141  Fed. 
436,  arguendo;  Norrington  v.  Wright,  115  U.  S.  203,  29  L."  Ed.  368,  6 
Sup.  Ct.  14,  a  statement  of  subject  matter,  or  some  material  incident  in 
contract,  is  a  warranty;  The  Director,  13  Sawy.  183,  34  Fed.  64,  repre- 
sentation that'  vessel  was  seaworthy,  was  a  warranty;  The  March,  25 
Fed.  108,  holding  charterers  not  required  to  load  vessel;  Pedersen  v. 
Pagenstecher,  32  Fed.  841,  noncompliance  with  stipulation  as  to  time  of 
selling,  gives  right  to  reject;  Gray  v.  Moore,  37  Fed.  267,  holding  time 
of  arrival  was  of  the  essence  of  contract;  Wilfred  v.  Myers,  40  Fed.  174, 
holding  there  was  no  contract;  Minah  etc.  Min.  Co.  v.  Briscoe,  47  Fed. 
281,  holding  defendant  having  made  no  offer  to  place  plaintiff  in  statu 
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quo,  could  not*rescind;  dissenting  opinion  in  Gerli  v.  Poidebard  ete.  Mfg. 
Co.,  57  N.  J.  L.  438,  51  Am.  St.  Bep.  615,  30  L.  R.  A.  70,  31  Atl.  403, 
note,  majority  holding  failure  of  seller  to  deliver  first  installment,  does 
not  release  purchaser  from  whole  contract;  El  Dorado  Oil  Works  Co.  v. 
Society  Commerciale  De  L'Oceanie,  182  Fed.  199,  104  C.  C.  A.  561,  hold- 
ing charter-party  for  cargo  of  copra  on  vessel  proceeding  from  Puget 
Sound  to  Taiohae  and  for  Papeete  was  not  broken  when  vessel  returned 
from  Papeete  to  Taiohae  to  complete  cargo. 

Miscellaneous.  Cited  in  Freeman  v.  Hedrington,  204  Mass.  240,  17 
Ann.  Gas.  741,  90  N.  E.  519,  holding  where  agreement  was  to  pay  ''about 
April  1st,"  suit  instituted  March  27th  was  premature. 

113  U.  S.  51-59,  28  !■.  Ed.  919,  5  Sap.  Ot.  341,  DBENNEN  ▼.  LONDOK' 
ABSUB.  GOSF. 

Where  partners  agreed  to  receive  another  Into  tlieir  busineas,  the  com- 
pany to  be  incorporated,  he  to  put  In  ten  thousand  dollars,  half  forthwith, 
and  remainder  in  two  years,  no  change  to  be  made  in  name  or  character 
of  existing  firm  until  corporation  be  formed,  held,  that  latter  did  not  become 
a  partner,  nor  acquire  an  interest  in  the  partnership  property  ta  advance  of 
incorporation. 

Approved  in  London  Assurance  Co.  v.  Drennen,  116  U.  S.  468,  469,  29 
L.  Ed.  689,  690,  6  Sup.  Ct.  442,  443,  agreement  by  A.,  with  B.,  that  on 
payment  of  a  sum  of  money,  latter  shall  participate  in  former's  business, 
gives  B.  no  interest,  as  between  the  parties,  in  A.'s  stock,  it  not  being 
so  intended. 

Distinguished  in  In  re  Hirth,  189  Fed.  927,  holding  correspondence 
carried  on  between  parties  bore  out  idea  of  partnership;  Paul  v.  CuUum, 
132  U.  S.  550,  33  L.  Ed.  432,  10  Sup.  Ct.  154,  where  agreement  showed 
a  purpose  to  establish  a  community  of  property. 

lis  U.  S.  59-73.  28  L.  Ed.  901,  6  Sup.  Gt.  717,  HOUJSTEB  ▼.  BENEDIOT 
ETG.  MFG.  GO. 

Bight  of  patentee,  under  letters  patent,  granted  by  United  States,  is 
exclusive  of  the  government,  as  well  as  of  aU  others. 

Approved  in  New  York  Belting  etc.  Co.  v.  Sierer,  158  Fed.  820,  86 
C.  C.  A.  79,  refusing  to  sustain  Fumess  patent  No.  527,961  for  inter- 
locking and  yielding  wall  tiles ;  International  Postal  Supply  Co.  v.  Bruce, 

114  Fed.  511,  512,  holding  patentee's  bill  alleging  postmaster's  using  of 
his  patent  in  mailing  letters  entitles  complainant  to  remedy — ^jurisdic- 
tion being  unsettled,  defendant's  plea  of  nonuser  valid;  Dickerson  v. 
Sheldon;  98  Fed.  622,  39  C.  C.  A.  191,  holding  United  States  selling  in- 
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fringing  article  for  violating  customs  laws  does  not  vest  title  in  par- 
chaser  to  vend  same,  he  knowing  of  the  infringement;  United  Shoe 
Machinery  Co.  v.  Ramlose,  231  Mo.  542,  132  S.  W.  1142,  holding  one 
holding  patented  machine  under  void  lease  from  patentee  cannot  main- 
tain action  for  replevin ;  Belknap  v.  Schild,  161  U.  S.  16,  40  L.  Ed.  601, 
16  Sup.  Ct.  444,  United  States  has  no  right  to  use  a  patent  without 
license  of  patentee;  Head  v.  Porter,  48  Fed.  481,  suit  for  infringement 
may  be  maintained  against  officer  of  United  States;  dissenting  opinion 
in  International  Postal  Supply  Co.  v.  Bruce,  194  U.  S.  608,  48  L.  Ed. 
1138,  24  Sup.  Ct.  820,  majority  holding  inability  to  make  United  States 
party,  defeats  right  of  patentee  for  stamp-canceling  machine,  to  enjoin 
use  by  postmaster  of  infringing  machines  of  which  government  is  lessee. 
Distinguished  in  Swindell  v.  Youngstown  Sheet  &  Tube  Co.,  230  Fed. 
442,  holding  patentee  cannot  raise  amount  of  royalty  pending  litigation 
as  to  infringement. 

Remedy  against  government  or  its  agents  for  infringement  of  pat- 
ent rights.    Note,  16  Ann.  Gas.  1109,  1110. 

Patent  for  invention  as  a  monopoly.    Note,  20  E.  B.  G.  8. 

Where  right  of  patentee  was  acknowledged,  and,  without  his  consent, 
a  government  ol&cer,  acting  under  legislative  authority,  made  use  of  in- 
vention in  discharge  of  his  official  duties,  it  would  seem  that  the  law  would 
imply  a  promise  of  compensation,  actionable  in  Court  of  Claims. 

Approved  in  United  States  v.  Lynah,  188  U.  S.  459,  463,  47  L.  Ed.  646, 
23  Sup.  Ct.  352,  354,  holding  turning  of  valuable  rice  plantation  into 
valueless  bog,  the  Federal  government  improving  navigation,  is  taking 
lands  within  fifth  amendment;  Dooley  v.  United  States,  182  U.  S.  229, 
45  L.  Ed.  1080,  21  Sup.  Ct.  765,  holding  Circuit  Court,  as  Court  of  Qaims, 
has  jurisdiction  to  recover  back  duties  illegally  exacted  and  paid  under 
protest,  imports  Porto  Rico  from  New  York;  Fay  v.  Mason,  127  Fed. 
328,  62  C.  C.  A.  159,  holding  difficult  questions  involving  functions  of 
patent  and  infringements  thereof,  complaint  should  give  court  benefit 
of  expert  testimony;  United  States  v.  Jones,  131  U.  S.  16,  S3  L.  Ed.  91, 
9  Sup.  Ct.  671,  holding  Court  of  Claims  could  not  /compel  the  issue  and 
delivery  of  a  patent;  Hill  v.  United  States,  149  U.  S.  599,  37  L.  Ed.  864, 
13  Sup.  Ct.  1013,  Court  of  Claims  has  no  jurisdiction  where  person  as- 
serts title  in  land  under  tide  water,  taken  by  United  States  for  a  light- 
house; Coleman  v.  United  States,  152  U.  S.  99,  38  L.  Ed.  370,  14  Sup. 
Ct.  474,  holding  United  States  had  not  contracted  to  pay  the  fees ;  Head 
V.  Porter,  48  Fed.  487,  488,  suit  for  infringement  may  be  maintained 
against  an  officer  of  United  States;  Dashiell  v.  Grosvenor,  66  Fed.  338, 
27  Ii.  B.  A.  70,  13  C.  C.  A.  593^  suit  to  restrain  infringement  of  patent 
for  breech-loading  cannon  by  United  States,  cannot  be  maintained ;  dis- 
senting opinion  in  Schillinger  v.  United  States,  155  U.  S.  175,  89  L.  Ed. 
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113,  15  Sup.  Ct.  89,  majority  holding  Court  of  Claims  had  no  jurisdic- 
tion of  action  against  United  States,  for  mere  tort. 

Right  of  one  whose  property  taken  for  public  nse  without  consent  or 
condemnation,  to  maintain  action  for  compensation  or  permanent 
damages.    Note,  28  L.  B.  A.  (N.  S.)  969. 

Implication  from  use  of  patented  article,  of  promise  to  pay  royalty. 
Note,  44  L.  B.  A.  (N.  S.)  836. 

Locke's  Improvement  in  rerenue  stamps,  altbongh  new  and  niefal,  is 
not  entitled  to  be  regarded  as  an  invention. 

Approved  in  J.  L.  Mott  Iron  Works  v.  Cassidy,  24  Blatchf.  290,  31 
Fed.  48,  Celluloid  Mfg.  Co.  v.  Comstock,  27  Fed.  369,  360,  and  Amer- 
ican etc.  Duster  Co.  v.  Levy,  43  Fed.  383,  all  following  rule;  Sax  v. 
Taylor  Iron  Works,  30  Fed.  838,  holding  invalid.  Sax  patent  for  improve- 
ments in  car  wheels;  Olmstead  v.  A.  H.  Andrews  &  Co.,  77  Fed.  840,  23 
C.  C.  A.  488,  holding  patent  void  for  want  of  patentable  invention ;  Berry 
V.  Wynkoop-Hallenbeck-^rawf  ord  Co.,  84  Fed.  648,  28  C.  C.  A.  506,  hold- 
ing Berry  patent  for  improvement  in  safety  checks  void,  for  want  of 
invention;  Lettelier  v.  Mann,  91  Fed.  916,  changing  location  of  parts 
does  not  constitute  invention. 

A  presumption  in  favor  of  validity  of  patent  arises  from  its  issnance. 
Approved  in  J.  J.  Warren  v.  Rosenblatt,  80  Fed.  543,  25  C.  C.  A.  625, 
presumption  from  grant  of  patent  cannot  control,  where  there  is  no 
invention. 

An  improvement  whicli  is  but  display  of  the  expected  tfdU  of  a  calling, 
and  involves  only  exercise  of  ordinary  faculties  of  reasoning  upon  mate- 
rials, supplied  by  a  special  knowledge,  and  the  facility  of  manipulation, 
which  results  from  practice,  is  not  a  patentable  invention. 

Approved  in  Mead  Morrison  Mfg.  Co.  v.  Exeter  Mach.  Works,  215 
Fed.  735,  holding  Norris  patent  No.  722,613  for  improvement  in  hoist- 
ing apparatus  showqd  no  patentable  invention;  Knight  v.  Rieger,  212 
Fed.  939, 129  C.  C.  A.  455,  refusing  to  sustain  Knight  patent  No.  979,965 
for  improvement  in  mausoleums;  Equitable  Asphalt  Maintenance  Co.  v. 
Parker- Washington,  197  Fed.  928,  refusing  to  sustain  Lutz  patent  No. 
839,071  for  heating  asphalt  surfaces;  Republic  Rubber  Co.  v.  Morgan, 
197  Fed.  551,  117  C.  C.  A.  45,  holding  Mell  patent  No.  898,907  for  non- 
skid  bicycle  tire  showed  no  patentable  invention;  National  Mallesible 
Casting  Co.  v.  American  Steel  Foundries,  182  Fed.  639,  upholding  cer- 
tain parts  of  Tower  patent  for  interlocking  car-coupler;  Von  Eberstein 
V.  Chambliss,  166  Fed.  467,  holding  Von  Eberstein  patent  No.  726,268 
showed  no  improvement  in  pile-drivers;  Kuhn  v.  Lock  Stub  Check  Co., 
157  Fed.  236,  refusing  to  sustain  Force  patent  No.  705,228  for  improved 
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handle  for  type  block;  Gunn  v.  Bridgeport  Brass  Co.,  152  Fed.  436,  81 
C.  C.  A.  576,  refusing  to  sustain  Gunn  patent  No.  583,227  for  improved 
classification  of  card-records ;  New  York  Belting  &  Packing  Co.  ▼.  Sierer, 
149  Fed.  770,  Fumess  &  Watts  patent  No.  527,961,  for  tile  floor,  is  void 
in  view  of  prior  art;  Neptune  Meter  Co.  v.  National  Meter  Co.,  127  Fed. 
568,  62  C.  C.  A.  345,  holding  Nash  device — ^water-meter — ^being  merely 
application  of  same  principle  in  Tracy  patent,  accomplishing  same  re- 
sult, the  same  is  not  invention;  Farmers'  Mfg.  Co.  v.  Spruks  Mfg.  Co., 
119  Fed.  596,  holding  East  patent  for  ventilating  barrel,  not  being 
mechanically  novel,  involves  no  invention;  Sloan  Filter  Co.  ▼.  Portland 
Gold  Min.  Co.,  139  Fed.  26,  71  C.  C.  A.  460,  holding  void  Slo^n  patent 
No.  587,874,  for  barrel  filter  for  filtration  of  precious  metal  solutions; 
Wilce  V.  Bush  Temple  of  Music  Co.,  134  Fed.  391,  67  C.  C.  A.  371,  hold- 
ing void  Wilce  &  Bumham  patenl  No.  531,711,  for  improved  flooring; 
National  Hollow  Brake-Beam  Co.  v.  Interchangeable  Brake-Beam  Co., 
106  Fed.  723,  45  C.  C.  A.  544  (affirming  99  Fed.  775),  holding  inwardly 
projecting  Irxgs,  preventing  flanges  binding  on  chain  passing  between 
yoke  and  bolt  gripping  beam,  combination  void  for  want  of  novelty; 
In  re  Blackmore,  33  App.  D.  C.  441,  holding  Blackmore  apparatus  for 
making  formic  aldehyde  was  not  patentable;  In  re  Faber,  31  App.  D.  C. 
533,  denying  application  for  patent  for  surgical  dressing  impregnated 
,with  ointment;  Millett  v.  Allen,  27  App.  D.  C.  76,  refusing  to  sustain 
Bourdon  tube  spring  calling  for  tapered  threads  at  joint;  In  re  Mus- 
grave,  10  App.  D.  C.  174,  affirming  decision  of  commissioner  of  patents 
in  refusing  patent  for  smokeless  fuel;  Durham  v.  Seymour,  6  App.  D.  C. 
103,  holding  Durham  patent  for  improvement  in  drainage  apparatus  was 
void  account  of  previous  issue;  dissenting  opinion  in  Rand,  McNally 
&  Co.  V.  Exchange  Scrip-Book  Co.,  187  Fed.  989, 110  C.  C.  A.  322,  major- 
ity holding  Richardson  and  Langston  patent  for  scrip-book  where  units 
were  denoted  by  money  instead  of  miles  showed  patentable  invention; 
Howe  Mach.  Co.  v.  Nat.  Needle  Co.,  134  U.  S.  397,  33  L.  Ed.  968,  10 
Sup.  Ct.  673,  Consolidated  etc.  Mill  Co.  v.  Walker,  138  U.  S.  132,  84 
L.  Ed.  923,  11  Sup.  Ct.  295,  Muller  v.  Ellison,  27  Fed.  457,  Laudesmann 
▼.  Jonasson,  32  Fed.  591,  Brahn  v.  Ramapo  Iron  Works,  35  Fed.  66, 
McCarty  v.  Lehigh  etc.  R.  Co.,  43  Fed.  385,  Consolidated  etc.  Mill  Co. 
V.  Walker,  43  Fed.  578,  Peoria  Target  Co.  v.  Cleveland  Target  Co.,  47 
Fed.  727,  Johnson  Co.  v.  Tidewater  etc.  Works,  50  Fed.  94,  and  West- 
inghouse  v.  Edison  etc.  Co.,  63  Fed.  596,  11  C.  C.  A.  342,'  all  following 
rule;  Marchand  v.  Emken,  23  Blatchf.  439,  to  stir  by  mechanical  de- 
vice, what  before  had  been  stirred  by  hand,  does  not  constitute  inven- 
tion; Thatcher  Heating  Co.  v.  Burtis,  121  U.  S.  295,  SO  L.  Ed.  946,  7 
Sup.  Ct.  1039,  and  Scott  Mfg.  Co.  v.  Sayre,  26  Fed.  154,  combination  of 
old  parts,  performing  same  functions,  is  not  invention ;  Wilcox  v.  Book- 
waiter,  31  Fed.  229,  considering  question  of  skill  and  invention;  Puetas 
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V.  Bransford,  31  Fed.  462,  there  is  no  invention  in  snbstitnting  a  com- 
ponnd  lever  for  a  single  one;  Anderson  ▼.  Saint;  46  Fed.  764,  upholding 
patent  for  improvement  in  mantels;  McKay  etc.  Mach.  Co.  v.  Claflin, 
58  Fed.  359,  holding  patent  void,  as  claiming  so  universal  a  function  as 
the  tipping  motion;  Westinghouse  v.  New  York  Air-Brake  Co.,  59  Fed. 
598,  holding  Westinghouse  automatic  air-brake,  void  as^  sixth  claim; 
Stirrat  v.  Excelsior  Mfg.  Co.,  61  Fed.  984,  10  C.  C.  A.  216,  limiting 
water-heating  device  for  stoves  to  construction  described;  Lettelier  v. 
Mann,  91  Fed.  912,  changing  location  of  parts  does  not  constitute  in- 
vention; Thompson  v.  Boisselier,  114  U.  S.  12,  29  L.  Ed.  80,  5  Sup.  Ct. 
1048;  Pomace-Holder  Co.  v.  Ferguson,  119  U.  S.  338,  30  L.  Ed.  408,  7 
Sup.  Ct.  384,  Marchand  v.  Emken,  132  U.  S.  200,  88  L.  Ed.  334,  10  Sup. 
Ct.  67,  Magowan  v.  New  York  Belting  Co.,  141  U.  S.  343,  35  L.  Ed.  786, 
12  Sup.  Ct.  75,  Patent  Clothing  Co.  v.  Glover,  141  U.  S.  563,  36  L.  Ed. 
869,  12  Sup.  Ct.  80,  Lovell  Mfg.  Co.  v.  Cary,  147  U.  S.  635,  37  L.  Ed. 
311,  13  Sup.  Ct.  477,  Kappes  v.  Hartung,  23  Blatchf.  154,  23  Fed.  189, 
New  York  etc.  Bushing  Co.  v.  Dodger,  23  Blatchf.  170,  23  Fed.  194, 
Hartford  Woven  Wire  Mattress  Co.  v.  Peerless  Wire  Mattress  Co.,  23 
Blatchf.  233,  23  Fed.  591,  Cluett  v.  Claflin,  24  Blatchf.  415,  30  Fed.  924, 
Day  V.  Fair  Haven  etc.  R.  Co.,  23  Fed.  191,  Forschner  v.  Baumgarten, 
26  Fed.  859,  Calkins  v.  Oshkosh  Carriage  Co.,  27  Fed-  298,  Leonard  v. 
Lovell,  29  Fed.  314,  Williams  Mfg.  Co.  v.  Franklin,  41  Fed.  395,  Amer-  , 
ican  etc.  Duster  Co.  v.  Levy,  43  Fed.  382,  American  Road  Mach.  Co.  v. 
Pennock  &  Sharp  Co.,  45  Fed.  254,  255,  Root  v.  Sontag,  47  F^d.  311, 
Haughey  v.  Lee,  48  Fed.  384,  Stauffer  v.  Spangler,  50  Fed.  86,  Kilboume 
V.  Bingham  Co.,  50  Fed.  699, 1  C.  C.  A.  617,  Bromley  etc.  Co.  v.  Stewart, 
51  Fed.  914,  Waite  v.  Robinson,  52  Fed.  297,  Newark  etc.  Co.  v.  Wilmot 
etc.  Mfg.  Co.,  60  Fed.  617,  Bowman  v.  De  Grauw,  60  Fed.  911,  Electric 
Ry.  Co.  V.  Jamaica  etc.  R.  Co.,  61  Fed.  673,  Bonnell  v.  Stoll,  61  Fed.  768, 
10  C.  C.  A.  48,  Klein  v.  Seattle,  63  Fed.  703,  Sampson  v.  Donaldson, 
69  Fed.  624,  16  C.  C.  A.  342,  Klein  v.  Seattle,  77  Fed.  204,  23  C.  C.  A. 
114,  J.  J.  Warren  Co.  v.  Rosenblatt,  80  Fed.  542,  25  C.  C.  A.  625,  Safe- 
guard Account  Co.  V.  Wellington,  86  Fed.  148,  Chuse  v.  Ide,  89  Fed. 
498,  32  C.  C.  A.  260,  Christy  v.  Hygeia  etc.  Co.,  93  Fed.  970,  36  C.  C.  A. 
31,  Way  V.  McClarin,  96  Fed.  417,  37  C.  C.  A.  516,  and  Johnston  v. 
Woodbury,  96  Fed.  434,  all  holding  patent  void,  in  view  of  prior  state 
of  art ;  Cleveland  Target  Co.  v.  United  States  Pigeon  Co.,  52  Fed.  386, 
arguendo. 

Distinguished  in  Cincinnati  Traction  Co.  v.  Pope,  210  Fed.  449,  127 
C.  C.  A.  175,  holding  Pope  patent  No.  805,153  for  time  limit  transfer 
ticket  showed  patentable  invention;  Thomson  v.  Citizens'  Nat.  Bank,  53 
Fed.  253,  3  C.  C.  A.  518,  holding  Thomson  patent  for  improvement  in 
account-books,  valid;  Johnson  v.  Johnston,  60  Fed.  621,  upholding  pat- 
ent for  Watson  indexes. 
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Right  to  patent  for  new  method  of  applying  scientific  principle  to 
useful  purpose.    Note,  20  £.  R.  G.  81. 

Right  to  patent  for  application  of  old  mechanical  process  or  con- 
trivance to  analogous  purpose.    Note,  20  E.  R.  G.  123. 

lis  U.  a  73-81,  28  L.  Ed.  927,  5  Sup.  Ot.  377,  HESS  y.  REYNOLDS. 

Proceeding  against  administrator,  to  obtain  debt  of  decadent,  is  x»- 
movable  to  Federal  courts,  when  creditor  and  administrator  are  citizens  of 
different  States,  notwithstanding  State  statute  may  enact  that  such  claim 
can  only  he  established  in  probate  court  of  State,  or  by  appeal  ftom  that  to 
some  other  State  court. 

Approved  in  Waterman  v.  Canal-Louisiana  Bank  etc.  Co.,  215  U.  S. 
44,  64  L.  Ed.  84,  30  Sup.  Ct.  10,  holding  Federal  court  has  jurisdiction 
to  determine  rights  of  heir  in  lapsed  legacy  even  though  bill  prays  other 
relief  not  within  jurisdiction;  Memphis  St.  Ry.  Co.  v.  Bobo,  232  Fed. 
710,  holding  nonresident  administrator  of  one  negligently  killed  in  Ten- 
nessee may  sue  in  Federal  court  for  damages ;  Johnson  v.  Johnson,  225 
Fed.  416,  holding  where  court  had  jurisdiction  to  determine  community 
property  rights  of  parties,  it  could  also  determine  rights  of  State  cred- 
itors; Owsley  V.  Central  Trust  Co.,  196  Fed.  416,  417,  holding  foreign 
creditor  filing  claim  against  estate  in  Illinois  was  bound  by  judgment 
of  latter  court ;  American  Baptist  Home  Mission  Society  v.  Stewart,  192 
Fed.  979,  holding  Federal  court  had  jurisdiction  to  settle  account  of 
executor  when  latter  was  surviving  partner  of  decedent;  Fourier  v.  Mc- 
Kinzie,  147  Fed.  289,  upholding  Federal  jurisdiction  of  suit  by  diverse 
citizens  to  determine  shares  in  estate  of  decedent,  where  property  held 
partly  by  Federal  receiver,  and  partly  by  decedent's  surviving  partner; 
Barber  Asphalt  Pav.  Co.  v.  Morris,  132  Fed.  949,  67  L.  R.  A.  761,  66 
C.  C.  A.  55,  Duluth  charter  regulating  appeals  from  allowance  or  rejec- 
tion of  claims  and  prohibiting  payments  pending  appeal,  does  not  affect 
Federal  court's  power  to  enforce  judgments  on  such  claims;  Schneider 
V.  Eldredge,  125  Fed.  640,  holding  heir  of  decedent  suing,  citizenship  of 
administrator,  and  not  that  of  administrator  pro  tem.,  is  determinable; 
United  States  v.  Eisenbeis,  112  Fed.  197,  50  C.  C.  A.  179,  holding  land 
passing  to  United  States  before  issue  made  in  State  court,  did  not  affect 
jurisdiction  of  State  court  in  determining  right  of  parties  before  it; 
Gallivan  v.  Jones,  102  Fed.  427,  42  C.  C.  A.  408,  holding  Cal.  Code  Civ. 
Proc,  §  1510,  regarding  claims,  not  applicable  where  one  of  two  or  more 
executors  was  creditor  of  estate,  claim  demandable  of  other  executor; 
Wickman  v.  Hull,  60  Fed.  330,  and  Crider  v.  Shelby,  95  Fed.  213,  follow- 
ing rule;  Clark  v.  Bever,  139  U.  S.  103,  35  L.  Ed.  92,  11  Sup.  Ct.  470, 
State,  by  conferring  exclusive  jurisdiction  on  its  courts,  cannot  exclude 
Federal  jurisdiction;  Byers  v.  McAuley,  149  U.  S.  620,  37  L.  Ed.  878, 
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13  Sup.  Ct.  910,  citizen  of  another  State  may  proceed  in  Fefderal  court 
to  establish  a  debt  against  the  estate ;  Mineral  Range  R.  R.  Co.  v.  Lake 
Superior  etc.  Copper  Co.,  25  Fed.  617,  holding  proceeding  to  condemn 
land  for  railroad  purposes,  removable;  Elliott  v.  Shuler,  50  Fed.  456, 
special  proceeding  by  administrator  is  removable;  Edwards  v.  Hill,  59 
Fed.  726,  8  C.  C.  A.  233,  suit  for  foreclosure  of  mortgage  may  be  main- 
tained in  Federal  courts,  notwithstanding  statutory  general  assignment; 
Walker  v.  Brown,  63  Fed.  210,  11  C.  C.  A.  135,  suit  to  enforce  legal  de- 
mand against  administrator,  is  not  maintainable  on  equity  side  of  Fed- 
eral court;  In  re  Foley,  80  Fed.  951,  holding  Federal  courts  will  not 
interfere  with  administration  proceedings;  Brendel  v.  Charch,  82  Fed. 
263,  suit  for  legacy  may  be  maintained  in  Federal  court,  pending  pro- 
bate proceedings;  Heath  v.  Schaffer,  93  Fed.  650,  holding  State  courts 
have  jurisdiction  of  suits  by  trustee  in  bankruptcy,  against  estate; 
Security  Co.  v.  Pratt,  65  Conn.  177,  32  Atl.  398,  that  estate  is  in  settle- 
ment in  probate  court,  does  not  exclude  Federal  jurisdiction;  Augusta 
V.  Kimball,  91  Me.  608,  41  L.  R.  A.  447,  40  Atl.  668,  property  vested  in 
nonresident  testamentary  trustee,  is  not  taxable  here ;  dissenting  opinion 
in  Rosenbaum  v.  Bauer,  120  U.  S.  461,  SO  L.  Ed.  747,  7  Sup.  Ct.  639, 
majority  holding  proceeding  for  mandamus,  to  compel  city  treasurer  to 
pay  interest  on  bonds,  not  removable;  dissenting  opinion  in  Wahl  v. 
Franz,  100  Fed.  686,  698,  703,  704,  40  C.  C.  A.  638,  majority  holding  pro- 
bate will  Arkansas  court  appealed  to  Circuit  Court  not  "suit  of  civil 
nature  at  law  or  equity,"  within  Federal  Judiciary  Act  of  1888,  regard- 
ing removal. 

Distinguished  in  Rosenbaum  v.  Bauer,  120  U.  S.  458,  SO  L.  Ed.  746, 
7  Sup.  Ct.  617,  holding  proceeding  for  mandamus  against  treasurer,  to 
pay  interest  on  bonds,  is  not  removable;  In  re  Cilley,  58  Fed.  990,  pro- 
ceeding to  probate  will  is  not  removable;  Stevens  v.  Smith,  126  Fed. 
709,  710,  61  C.  C.  A.  624,  holding  equity  rule  requiring  those  interested 
in  judgment  made  parties,  legatees  and  distributees  of  testator  are  in- 
dispensable parties,  Federal  court  regarding  construction  of  will;  Wahl 
V.  Franz,  100  Fed.  687,  40  C.  C.  A.  638,  holding  probate  of  will  in  Arkan- 
sas court  appealed  to  State  Circuit  Court  not  '*suit  of  civil  nature  at 
law  or  equity, '  *  within  Federal  Judiciary  Act  of  1888,  regarding  removal ; 
Lyttle  V.  National  Surety  Co.,  43  App.  D.  C.  142,  holding  Supreme  Court 
of  District  of  Columbia  has  jurisdiction  over  suit  between  trustee  in 
bankruptcy  and  surety  company  claiming  lien  on  fund. 

Jurisdiction  of  Federal  court  to  establish  claim  of  foreign  creditor 
against  estate  of  decedent.    Note,  Ann.  Gas.  1913D,  464. 

Act  of  1875,  regulating  removal  of  causes,  does  not  repeal  or  supersede 
all  other  statutes  on  this  subject,  but  only  such  as  are  in  conflict.  Tbird 
clause,  section  689,  Beyised  Statutes,  is  not,  therefore,  abrogated. 
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Approved  in  Kirby  v.  Chicago  etc.  R.  R.  Co.,  106  Fed.  556,  holding 
Btatntoiy  proceedings  in  State  court  to  determine  land  owner's  damage 
eminent  domain  is  suit  of  civil  natnre  removable,  nnder  Judiciary  Act  of 
1887-88,  other  requisite  facts  existing;  dissenting  opinion  in  Security 
Trust  Co.  V.  Dent,  104  Fed.  386,  43  C.  C.  A.  594,  majority  holding  State 
statute  limiting  time  presenti];ig  probate  claims  ineffectual  depriving  Fed- 
eral court  of  jurisdiction  regarding  nonresident  creditor  for  less  than 
full  time ;  Baltimore  etc.  R.  R.  Co.  v.  Bates,  119  U.  S,  467,  80  L.  Ed.  438, 
7  Sup.  Ct.  286,  Field  v.  Williams,  24  Fed.  615,  and  Lang  v.  Lynch,  63 
N.  H.  244,  all  following  rule;  Hanrick  v.  Hanrick,  153  U.  S.  197,  88 
L.  Ed.  687,  14  Sup.  Ct.  837,  defendant,  citizen  of  same  State  as  plaintiff, 
cannot  remove  cause;  Whelan  v.  New  York  etc.  R.  Co.,  35  Fed.  853, 
1  L.  B.  A.  69,  holding  act  of  1887  repealed  §  639,  Rev.  Stats. ;  United 
States  V.  Shaw,  39  Fed.  435,  8  L.  R.  A.  283,  holding  provision  did  not 
repeal  grant  of  jurisdiction  over  special  subjects;  United  States  v.  Mexi- 
can etc.  R.  Co.,  40  Fed.  770,  holding  provision  as  to  penalties,  not  re- 
pealed by  act  relating  to  civil  suits;  Stix  v.  Keith,  90  Ala.  125,  7  South. 
424,  on  filing  of  sufficient  petition,  jurisdiction  of  State  court  ceases. 

Right  to  remove  cause  from  State  to  Federal  court  for  prejudice 
or  local  influence  as  dependent  upon  citizenship  of  parties.  Note, 
4  Ann.  Gas.  456. 

Right  in  case  of  diverse  citizenship  to  remove  action  brought  in 
State  court  outside  territorial  jurisdiction  of  either  plaintiff's  or 
defendant's  residence.    Note,  50  L.  R.  A.  (K.  S.)  829. 

Application  for  removal,  under  section  689,  Beyised  Statutes,  is  tn  tlae^ 
if  made  before  the  trial  or  final  hearing  in  State  court. 

Approved  in  Harrison  v.  St.  Louis  etc.  R.  R.  Co.,  232  U.  S.  328,  L.  R.  A* 
1915F^  1187,  58  L.  Ed.  626,  34  Sup.  Ct.  333,  holding  statute  of  Oklahoma 
forfeiting  charters  of  corporations  seeking  removal  is  void ;  Park  Square 
Automobile  Station  v.  American  Locomotive  Co.,  222  Fed.  986,  holding 
where  suit  is  instituted  in  State  court  where  neither  plaintiff  or  defend- 
ant is  a  resident,  cause  may  be  removed  to  residence  of  defendant;  Car- 
penter V.  New  York  etc.  R.  R.  Co.,  184  Mass.  101,  68  N.  E.  29,  hearing 
before  auditor  does  not  constitute  trial  so  as  to  preclude  plaintiff  from 
being  entitled  to  nonsuit  after  hearing,  but  before  filing  of  auditor's 
report;  Baltimore  etc.  R.  R.  Co.  v.  Bates,  119  U.  S.  468,  30  L.  Ed.  439, 
7  Sup.  Ct.  286,  and  Delaware  County  v.  Diebold  Safe  etc.  Co.,  133  U.  S. 
487,  33  L.  Ed.  680,  10  Sup.  Ct.  403,  both  following  rule;  Schracder  Min. 
Co.  V.  Packer,  129  U.  S.  700,  32  i.  Ed.  764,  9  Sup.  Ct.  389,  petition  filed 
after  reversal  of  judgment,  and  remand  for  new  trial,  is  in  time;  Fisk 
V.  Henarie,  13  Sawy.  52,  32  Fed.  427,  upholding  application  made  pend- 
ing trial;  McHenry  v.  New  York  etc.  R.  Co.,  25  Fed.  67,  entry  of  order 
that  bill  be  taken  pro  confesso,  will  not  prevent  removal;  Field  v.  Will- 
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iams,  24  Fed.  615,  ,and  Whelan  v.  New  York  etc.  R.  Co.,  36  Fed.  868, 
1  L.  R.  A.  71,  both  upholding  application  made  after  hearing  on  de- 
murrer; Brodhead  v.  Shoemaker,  44  Fed.  622,  623,  525,  11  L.  R.  A.  569, 
670,  672,  application  made  before  trial  de  novo  is  sufficient;  New  York 
I.  &  P.  Co.  V.  Milbum  Gin  &  Mach.  Co.,  36  Fed.  226,  arguendo. 

Distinguished  in  Morrill  v.  American  Reserve  Bond  Co.,  151  Fed.  314, 
holding  suit  by  creditors  of  insolvent  corporation  to  compel  State  treas- 
urer to  tunv  over  deposited  securities  to  receiver  was  not  suit  against 
State  within  jurisdiction  of  Federal  courts. 

Report  of  commissioners,  to  whom  claim  has  been  referred  by  probate 
court,  is  not  a  final  hearing  within  section  689,  Revised  Statutes. 

Approved  in  State  v.  South  Penn  Oil  Co.,  42  W.  Va.  96,  24  S.  E.  693, 
action  of  county  in  review  of  action  of  commissioner  of  reassessment, 
is  not  judicial;  Upshur  Co.  v.  Rich,  136  U.  S.  474,  476,  34  L.  Ed.  199, 
200,  10  Sup.  Ct.  663,  664,  and  Brodhead  v.  Shoemaker,  44  Fed.  624,  11 
L.  R.  A.  571,  application  made  before  trial  de  novo  is  sufficient. 

Miscellaneous.  Cited  in  United  States  v.  United  Shoe  Mach.  Co.,  198 
Fed.  874,  holding  taking  of  deposition  before  examiner  in  equity  is  not 
part  of  trial  as  will  warrant  admission  of  public;  Cheshire  Prov.  Inst. 
V.  Anglo-American  Land  etc.  Co.,  132  Fed.  969,  66  C.  C.  A.  122,  court 
may  render  judgment  against  corporation  in  hands  of  receiver  to  deter- 
mine question  of  debt  or  no  debt;  Montgomery  County  v.  Cochran,  116 
Fed.  996,  holding  it  appearing  to  Federal  court  nonresident  defendant's 
rights  prejudiced  in  State,  defendant  is  made  ex  parte  and  plaintiff  may 
traverse  petition  for  removal;  Hemenway  v.  Town  of  Milton,  217  Mass. 
232,  L.  R.  A.  1915A,  949,  104  N.  E.  363,  discussing  right  to  tax  property 
held  in  trust;  McArthur  Bros.  Co.  v.  Commonwealth,  197  Mass.  140,  83 
N.  E.  335,  holding  in  suit  against  commonwealth  court  had  no  statutory 
right  to  appoint  auditor. 

113  U.  S.  81-84,  28  I^  Ed.  938,  5  Sop.  Ct.  869,  P0LLET8  V.  BIiAOK  BIVEB 
IMPROVEMENT  GO. 

Where,  on  appeal.  Supreme  Court  of  State  reversed  judgment,  and 
remanded  case,  with  directions  to  enter  Judgment,  and,  under  State  practice, 
record  itself,  is,  in  such  proceedings,  remitted  to  inferior  court,  writ  of 
error  from  Federal  Supreme  Court  was  properly  directed  to  latter  court. 

Approved  in  Stanley  v.  Schwalby,  162  U.  S.  269,  40  L.  Ed.  966,  16 
Sup.  Ct.  760,  following  rule. 

Entry  or  record  necessary  to  complete  judgment  or  order.    Note, 
28  L.  R.  A.  627. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  837,  847,  849. 
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Beyiaed  Statates, -section  1008,  relating  to  time  of  bringing  "writs  of 
error,  is  applicable  to  writs  of  State  courts,  in  like  manner  as  to  Oircoit 

Approved  in  Bracken  v.  Milner,  99  Mo.  App.  194,  73  S.  W.  227,  hold- 
ing judgments  of  Federal  courts  are  entitled  to  equal  rank  and  presump- 
tion of  regularity  as  judgments  of  Statte  Circuit  Courts. 

The  statute  of  limitations,  for  writs  of  error,  section  1008,  Bevlsed 
Statutes,  begins  to  run  ftom  time  Judgment  is  filed  and  entered. 

Approved  in  Old  Nick  Williams  Co.  v.  United  States,  216  U.  S.  543, 
64  L.  Ed.  320,  30  Sup.  Ct.  221,  refusing  to  allow  writ  of  error  after  statu- 
tory period  of  three  months  had  elapsed;  Mutual  Life  Ins.  Co.  v.  Phin- 
ney,  178  U.  S.  336,  44  L.  Ed.  1092,  20  Sup.  Ct.  909,  holding  judge  and 
^arty  doing  all  that  is  necessary,  transfer  of  case  not  defeated  by  Cir- 
cuit Court  clerk  failing  to  indorse  writ  of  error ;  Baxter  v.  Bevil  Phillips 
&  Co.,  219  Fed.  312,  holding  apx)eal  on  December  12,  1914,  from  judg- 
ment entered  June  12,  1914,  was  too  late;  Kentucky  etc.  Land  Co.  v. 
Howes,  163  Fed.  164,  82  C.  C.  A.  337,  holding  extension  of  time  given 
for  filing  of  bill  of  exceptions  does  not  extend  time  for  writ  of  error; 
Old  Nick  Williams  Co.  v.  United  States,  152  Fed.  927,  82  C.  C.  A.  73, 
holding  bill  of  exceptions  need  not  be  settled  before  filing  of  writ  of 
error;  In  re  McCall,  146  Fed.  901,  76  C.  C.  A.  430,  time  limit  for  review 
of  orders  confirming  bankrupt's  composition,  by  appeal,  runs  from  entry 
of  confirmation  order  on  records;  Credit  Co.  v.  Arkansas  etc.  Ry.  Co., 
128  U.  S.  260,  32  L.  Ed.  449,  9  Sup.  Ct.  108,  and  Connecticut  etc.  Ins. 
Co.  V.  Oldendorflf,  73  Fed.  90,  19  C.  C.  A.  379,  following  rule;  Mutual 
Life  Ins.  Co.  v.  Phinney,  76  Fed.  618,  22  C.  C.  A.  426,  filing  of  Writ  of 
error  is  essential  to  jurisdiction ;  Marks  v.  Northern  Pac.  R.  Co.,  76  Fed. 
943,  22  C.  C.  A.  630,  holding  writ  of  error  was  sued  out  in  time;  Sea- 
man V.  Northwestern  etc.  Life  Ins.  Co.,  86  Fed.  497,  act  of  master  may 
be  valid,  though  he  has  given  no  bonds;  Waxahachie  v.  Color,  92  Fed. 
286,  34  C.  C.  A.  349,  a  writ  of  error  is  "sued  out"  when  issued;  Sammis 
V.  Wightman,  26  Fla.  662,  6  South.  174,  and  State  v.  Mitchell,  29  Fla. 
308,  10  South.  748,  when  writ  of  error  is  not  filed,  it  is  immaterial  that 
it  may  have  been  issued  before  expiration  of  period  of  limitation ;  Pearce 
V.  Strickler,  9  N.  M.  47,  49  Pac.  728,  holding  statute  did  not  begin  to 
run  until  determination  of  new  trial;  Wheeler  v.  Russell,  93  Wis.  139, 
67  N.  W.  46,  after  entry  of  judgment,  motion  for  new  trial  cannot  be 
entertained. 

Miscellaneous.  Cited  in  Sioux  Remedy  Co.  v.  Cope,  236  U.  S.  200, 
69  L.  Ed.  196,  36  Sup.  Ct.  67,  reciting  history  of  litigation. 
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113  U.  S.  84-88,  28  L.  Ed.  025,  5  Sup.  Ot.  S74,  FUUiBCAN  PAIACE-GAB 
GO.  V.  SPEOK. 

Within  meaning  of  removal  act  of  1875,  a  cause  in  equity  may  be  'tint 
tried**  at  the  term  in  wliich,  according  to  procedure  of  court,  wliether  stat- 
ntory  or  rales  of  court,  the  cause  would  stand  for  trial,  if  parties  had  taken 
usual  steps  as  to  pleading,  and  other  preparations. 

Approved  in  Pennsylvania  Co.  v.  Leeman,  160  Ind.  21,  66  N.  E.  50, 
holding  State  court  denying  motion  for  removal  to  Federal  court,  error 
in  such  ruling  not  waived  by  moving  party  defending  himself  in  State 
court  after  denial;  Gregory  v.  Hartley,  113  U.  S.  746,  28  L.  Ed.  1151, 
5  Sup.  Ct.  745,  Theurkauf  v.  Ireland,  11  Sawy.  513,  27  Fed.  770,  and 
Keeney  v.  Roberts,  12  Sawy.  39,  all  following  rule;  Hess  v.  Reynolds, 
113  U.  S.  79,  28  L.  Ed.  929,  6  Sup.  Ct.  379,  upholding  application  made 
before  final  hearing;  Phoenix  Life  Ins.  Co.  v.  Walrath,  117  U.  S.  367, 
29  L.  Ed.  924,  6  Sup.  Ct.  768,  right  to  remove  is  not  revived  by  subse- 
quent amendment  of  pleadings ;  Carson  v.  Hyatt,  118  U.  S.  289,  30  L.  Ed. 
170,  6  Sup.  Ct.  1055,  holding  petition  for  removal  was  filed  in  time; 
Manning  v.  Amy,  140  U.  S.  142,  35  L.  Ed.  388,  11  Sup.  Ct.  709,  applica- 
tion made  at  trial  term  was  too  late;  Wabash  etc.  Ry.  Co.  v.  Brow,  164 
U.  S.  277,  41  L.  Ed.  434,  17  Sup.  Ct.  127,  filing  of  petition  for  removal 
does  not  prevent  defendant  from  moving  to  dismiss  in  Federal  court,  for 
want  of  jurisdiction;  Martin  v.  Baltimore  etc.  R.  R.  Co.,  151  U.  S.  687, 
38  L.  Ed.  316,  14  Sup.  Ct.  538,  holding  petition  should  be  filed  as  soon 
as  defendant  is  required  to  make  any  defense;  McNaughton  v.  Southern 
Pac.  R.  R.  Co.,  10  Sawy.  114,  holding  general  sessions  required  to  be 
held,  are  "terms";  Delbanco  v.  Singletary,  14  Sawy.  125,  40  Fed.  178, 
time  given  to  amend  pleadings  does  not  extend  time  for  removal;  Wil- 
kinson V.  Delaware  etc.  Ry.  Co.,  23  Fed.  562,  stipulation  to  extend  time 
to  file  pleadings,  will  not  extend  time  to  file  petition ;  Wilkinson  v.  Dela- 
ware etc.  Ry.  Co.,  23  Fed.  565,  pleadings  withdrawn  from  record  by 
stipulation,  may  be  used  to  show  application  for  removal  came  too  late; 
Davies  v.  Marine  Nat.  Bank,  24  Fed.  195,  holding  cause  was  removable; 
Field  V.  Williams,  24  Fed.  515,  removing  case,  after  ruling  on  demurrer; 
Keeney  v.  Roberts,  39. Fed.  629,  under  act  of  1875,  a  case  cannot  be 
removed  after  term  at  which  it  first  could  have  been  tried;  Detroit  v. 
Detroit  etc.  Ry.  Co.,  54  Fed.  6,  where  decree  pro  confesso  was  set  aside, 
nonresident  respondent  could  file  his  petition  for  removal  at  term  at 
which  hearing  could  first  be  had  on  its  answer;  Stix  Co.  v.  Keith,  90 
Ala.  125,  7  South.  424,  holding  jurisdiction  of  Federal  court  attaches 
on  the  filing  of  a  suflicient  petition;  Amy  v.  Manning,  144  Mass.  157, 
159,  10  N.  E.  742,  743,  denying  petition  for  removal,  made  when  case 
was  reached  for  triaL 
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A  case  is  triable,  within  removal  act  of  1875,  after  answers  are  all  in, 
and  tliat  term  cannot  be  extended  by  order  of  court,  or  agreement  of  parties. 

Approved  in  Wilson  v.  Big  Joe  Block  Coal  Co.,  135  Iowa,  636,  14  Ann. 
Gas.  266,  113  N.  W.  350,  holding  court's  extension  of  time  to  plead  does 
not  extend  time  for  removal;  Austin  v.  Gagan,  14  Sawy.  163,  39  Fed. 
627,  6  L.  R.  A.  477,  Spangler  v.  Atchison  etc.  R.  Co.,  42  Fed.  306,  and 
Howard  v.  Southern  Ry.  Co.,  122  N.  C.  948,  29  S.  E.  779,  all  following 
rule;  Dixon  v.  Western  Union  Tel  Co.,  14  Sawy.  18,  38  Fed.  377,  and 
Velie  V.  Manufacturers'  Ace.  Indemnity  Co.,  40  Fed.  646,  extension  of 
time  to  answer  does  not  extend  time  to  file  petition  for  removal;  Brig- 
ham  V.  C.  C.  Thompson  Lumber  Co.,  66  Fed.  883,  holding  amended  peti- 
tion did  not  relate  back  to  original  filing;  Nichols  v.  Stevens,  123  Mo. 
121,  45  Am.  St.  Rep.  527,  26  S.  W.  684,  where  cause  is  remanded,  second 
removal  on  same  ground  is  not  allowable;  Williams  v.  Southern  Bell 
Tel.  etc.  Co.,  116  N.  C.  660,  661,  21  S.  E.  298,  299,  application  made  at 
time  of  filing  answer  was  too  late;  Beyer  v.  Soper  Lumber  Co.,  76  Wis. 
161,  44  N.  W.  762,  application  for  removal  must  be  made  before  defend- 
ant is  required  to  answer. 

Distinguished  in  Winbei^  v.  Berkeley  etc.  Lumber  Co.,  29  Fed.  721, 
under  New  York  practice,  extension  of  time  to  answer  extends  time  of 
filing  petition. 

Extension  of  time  for  filing  application  to  remove  cause  to  Federal 
court  by  order  of  court  or  stipulation.    Note,  14  Ann.  Gas.  268. 

lis  U.  S.  89-96,  28  I^  Ed.  934,  6  Sup.  Ot.  383,  GRIFFITH  y.  GODFT, 

Settlement  of  administrator's  account,  by  decree  of  probate  conrt,  does 
not  conclude  as  to  property  accidentally  or  fraudulently  withbeld  from  the 
account. 

Approved  in  Froebrich  v.  Lane,  46  Or.  21,  106  Am.  St.  Rep.  6S4,  76 
Pac.  362,  equity  court  may  set  aside  County  Court's  decree  settling 
administrator's  final  account  procured  by  fraud,  though  B.  &  C.  Comp., 
§  911,  gives  County  Court  exclusive  jurisdiction  to  settle  such  accounts ; 
Thomas  v.  Hawpe,  36  Tex.  Civ.  316,  80  S.  W,  131,  where  administrator 
filed  account  showing  balance  applicable  to  unpaid  claims,  but  did  not 
give  debts  of  estate,  nor  names  of  creditors,  or  ask  for  discharge,  and 
court  settled  it  in  form  for  annual  exhibit  it  is  not  final  account ;  Latail- 
lade  V.  Orena,  91  Cal.  676,  25  Am.  St.  Eep.  223,  27  Pac.  926,  following 
rule;  Hubbard  v.  Urton,  67  Fed.  426,  after  discharge  of  administrator, 
heirs  and  distributees  can  sue  for  unadministered  assets;  Bergin  v. 
Haight,  99  Cal.  66,  33  Pac.  761,  holding  administrator's  sale  attackable 
for  extrinsic  fraud ;  Gafford  v.  Dickinson,  37  Kan.  291, 16  Pac.  177,  hold- 
ing District  Court  had  jurisdiction  of  petition  to  set  aside  judgment 
founded  on  fraudulent  administration;  Estate  of  Leavens,  66  Wis.  461, 
XII— 55 


U3  U.  S.  89-96  NOTES  ON  U.  S.  REPORTS.  866 

27  N.  W.  328,  setting  aside  fraudulent  order  of  administrator  for  dis- 
tribution of  estate. 

Relief  in  equity  from  orders  and  decrees  of  probate  and  other  courts 
having  exclusive  jurisdiction  over  the  estates  of  decedents  and 
of  minors  and  other  incompetent  persons.  Note,  106  Aia.  St.  Bep. 
642. 

If  property  be  omitted  by  mistake,  from  settlement  of  administrator's 
accouit,  or  be  subsequently  discovered,  equity  may  take  such  action  as  Jus- 
tice to  the  heirs  and  creditors  may  xsqulre. 

Approved  in  Sibra  v.  Santos,  138  Cal.  541,  71  Pac.  706,  holding  equity 
had  jurisdiction  to  furnish  appropriate  relief  where  guardian  made 
fraudulent  representations  and  concealments  of  accounts  of  insane  per- 
son; Tucker  v.  Stewart,  121  Iowa,  717,  97  N.  W.  149,  upholding  suit  to 
set  aside  order  finally  discharging  administrator  for  errors  in  settle- 
ment brought  within  five  years  after  discovery  of  errors;  Tobelman  v. 
Hildebrant,  72  Cal.  316,  14  Pac.  21,  holding  order  of  probate  court, 
settling  an  account,  cannot  be  collaterally  attacked;  dissenting  opinion 
in  Bamett  v.  Vanmeter,  7  Ind.  App.  63,  33  N.  E.  671,  arguendo. 

Whenever  there  is  great  weakness  of  mind  by  one  executing  a  convey- 
ance, arising  from  age,  sickness-  or  otherwise,  though  not  amoimting  to 
absolute  disqualification,  and  the  consideration  is  grossly  inadequate,  equity 
will,  upon  seasonable  application,  set  conveyance  aside. 

Approved  in  Eddy  v.  Eddy,  168  Fed.  598,  93  C.  C.  A.  586,  setting  aside 
agreement  whereby  aged  widow  was  induced  to  take  annuity  of  three 
thousand  five  hundred  dollars  instead  of  widow's  portion  of  four  hun- 
dred thousand  dollar  estate ;  Lamb  v.  Perry,  169  N.  C.  443,  86  S.  E.  183, 
holding  lower  court  erred  in  granting  nonsuit  where  evidence  showed 
grantor  of  land  had  been  imposed  upon  by  grantee ;  Dingman  v.  Romine, 
141  Mo.  475,  42  S.  W.  1088,  considering  question  of  undue  influence; 
Carnegie  v.  Diven,  31  Or.  368,  49  Pac.  892,  refusing  to  set  aside  con- 
veyance, because  of  old  age  of  grantor;  dissenting  opinion  in  String- 
fellow  V.  Hanson,  25  Utah,  500,  71  Pac.  1058,  majority  holding  it  does 
not  follow  because  mind  is  weakened  by  trouble  and  old  age,  and  judg- 
ment thereby  impaired,  he  is  mentally  incapacitated  from  executing 
deed. 

Besponsibility  of  trustee  does  not  depend  upon  validity  of  grantor^  title, 
and,  if  interest  transferred  can  be  sold  for  valuable  consideration,  the  same 
duties  devolve  with  respect  to  its  sale,  as  if  title  was  nndlqputed. 

Approved  in  Tarbox  v.  Tarbox,  111  Me.  381,  89  Atl.  197,  establishing 
trust  in  bank  stock  held  by  defendant  as  his  own  under  mistake  of  fact ; 
Orth  V.  Orth,  145  Ind.  201,  67  Am.  St.  Bep.  197,  32  L.  B.  A.  307,  42 
N.  E.  282,  violation  of  a  parol  promise  by  the  beneficiary^  will  not  create 
a  trust  ex  maleficio. 
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Validity  and  enforceability  of  purchase  by  executor  or  administrator 
of  interest  of  legatee,  devisee,  distributor  or  heirs  in  estate.  Note, 
Ann.  Gas.  1913A,  1115. 

Effect  of  State  Constitutions  and  statutes  on  inheritance  by  or  from 
alien.    Note,  SI  L.  R.  A.  88. 

Disposition  of  partnership  realty  on  dissolution  of  firm  by  death  of 
partner.    Note,  Ann.  Oas.  1912D,  1222. 

lis  U.  8.  97-104,  28  L.  Ed.  908,  6  8np.  Ot.  607,  BOWELL  ▼.  LINBSAT. 
Patent  for  a  combination  only  does  not  cover  tbe  parts  separately. 
Approved  in  American  Automatic  Ry.  Switch  Co.  v.  Shepherd  Auto- 
matic Switch  Co.,  193  Fed.  410, 113  C.  C.  A.  340,  holding  Shepherd  switch 
did  not  infringe  Crampton  patent  No.  531,782;  American  Steel  &  Wire 
Co.  V.  Denning  Wire  &  Fence  Co.,  176  Fed.  565,  holding  Bates  patent 
No.  577,639  for  machine  for  making  wire  fence  was  not  infringed;  In  re 
Ellis,  37  App.  D.  C.  208,  holding  one  seeking  patent  for  liquid  finish  can 
only  describe  same  in  terms  by  which  they  are  known;  Lane  v.  Levi,  21 
App.  D.  C.  175,  holding  furniture  polish  containing  coal  oil  not  infrii^ged 
by  one  leaving  out  that  element;  Carter  Mach.  Co.  v.  Hanes,  78  Fed. 
347,  24  C.  C.  A.  128,  following  rule;  Peoria  Target  Co.  v.  Cleveland 
Target  Co.,  47  Fed.  734,  estopping  party  from  setting  up  omitted  claims 
in  reissue;  Lewis  v.  Pennsylvania  Steel  Co.,  59  Fed.  132,  8  C.  C.  A.  41, 
holding  there  was  Ho  infringement;  Wells  y.  Curtis,  66  Fed.  321,  13 
C.  C.  A.  494,  and  Overweight  etc.  Elevator  Co.  v.  Improved  Order  Red 
Men's  Hall  etc.  Assn.,  94  Fed.  159,  36  C.  C.  A.  125,  claim  for  a  com- 
bination is  an  admission  that  elements  were  old;  Page  etc.  Fence  Co.  v. 
Land,  49  Fed.  942,  arguendo. 

Patent  for  a  combination  may  be  infringed  wben  some  of  elements  are 
employed,  and  for  otbers,  mechanical  equivalents,  known  to  be  such  at  time 
of  patent. 

Approved  in  Standard  Paint  Co.  v.  Bird,  175  Fed.  350,  refusing  to 
sustain  Rugen  and  Abraham  patents  for  weather-proof  roofing;  Leary 
V.  Hohenstein,  37  Fed.  681,  declaring  device  an  equivalent,  and  holding 
patent  infringed ;  Brown  v.  Stilwell  etc.  Mfg.  Co.,  57  Fed.  739,  6  C.  C.  A. 
628,  holding  combination  not  infringed;  Norton  v.  Jensen,  90  Fed.  429, 
33  C.  C.  A.  141,  holding  Norton  patent  for  can-heading,  not  infringed. 

Distinguished  in  American  Sulphite  Pulp  Co.  v.  Hinckley  Fibre  Co., 
217  Fed.  64,  holding  Russel  patent  No.  11,282  for  pulp  digester  lining, 
was  not  infringed  by  Panzl  patent.  No.  644,367;  Acme  Truck  ft  Tool 
Co.  V.  Meredith,  183  Fed.  128,  105  C.  C.  A.  414,  holding  Meredith  patent 
No.  878,081  for  vehicle  spring  was  not  infringed. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  R.  0.  157. 
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Patent  for  a  combination  cannot  be  infringed,  nnlesa  combination  ia 
infringed. 

Approved  in  Corrington  v.  Westinghouse  Air  Brake  Co.,  173  Fed.  80, 
81,  holding  Westinghouse  air-brake  company  infringed  Corrington  pat- 
ented apparatus  for  "fluid-pressure  brake";  McBride  v.  Kingman,  72 
Fed.  914,  .construing  patent  for  combination  strictly. 

A  device  In  one  combination,  to  be  equivalent  of  device  in  the  other, 
must  perform  same  functions. 

Approved  in  Union  Paper  Bag  Mach.  Co.  v.  Advance  Bag  Co.,  194  Fed. 
138,  114  C.  C.  A.  204,  holding  Dulin  patent  No.  578,550  for  making 
paper  bags  was  not  infringed  by  Bartholomew  patent  No.  736,673; 
American  Can  Co.  v.  Hickmott  Asparagus  etc.  Co.,  137  Fed.  88,  uphold- 
ing machine  of  Eldridge  patent  No.  712,998,  for  can-body  forming  ma- 
chine; Cleveland  Foundry  Co.  v.  Detroit  Vapor  Stove  Co.,  131  Fed.  751, 
holding  void  Jearvons  patent  No.  475,401,  for  oil-burner;  Peard  v.  John- 
son, 23  Fed.  509,  declaring,  letters  patent  invalid ;  Stutz  v.  Robson,  54 
Fed.  507,  holding  there  was  no  invention  in  changing  location  of  device ; 
H.  W.  Johns  Mfg.  Co.  v.  Robertson,  77  Fed.  987,  23  C.  C.  A.  601,  hold- 
ing devices  were  not  equivalents. 

Where  there  is  one  element  of  plaintiff's  patented  combination  which 
defendants  do  not  use,  and  for  which  they  do  not  employ  an  equivalent, 
there  is  no  infringement. 

Approved  in  Bullock  Electric  &  Mfg.  Co.  v.  Westinghouse  etc.  Mfg. 
Co.,  129  Fed.  109,  63  C.  C.  A.  607,  following  rule;  Stockham  v.  Duncan, 
226  Fed.  743,  holding  Stewart  patent  No.  657,184  for  coal-washer  not 
infringed  by  method  which  omits  one  stage  of  cleansing  process;  Dodp:c 
Coal  Storage- Co.  v.  New  York  etc.  R.  R.  Co.,  139  Fed.  981,  holding  void 
Piez  &  Beaumont  patents  Nos.  668,960  and  688,111,  for  improvements 
in  coal-storage  apparatus ;  B.  F.  Avery  &  Sons  v.  J.  T.  Case  Plow  Works, 
139  Fed.  886,  construing  Avery  patent  No.  650,771,  for  double  mold- 
board  plow ;  Farmers '  Mfg.  Co.  v.  Spruks  Mfg.  Co.,  119  Fed.  599,  hold- 
ing East  patent  ventilating  barrel  lacking  patentable  novelty  because 
of  prior  art  is  not  infringed  by  another,  same  character;  United  Blue 
Flame  Oil  Stove  Co.  v.  Glazier,  119  Fed.  163,  65  C.  C.  A.  553,  holding 
Blackford  reissue  for  vapor  burner  is  limited  by  the  prior  art  to  spe- 
cific structure  claimed,  hence  not  infringed;  Dowagiac  Mfg.  Co.  v.  Brcn- 
nan,  118  Fed.  148,  151,  holding  Hoyt  patent  grain  drill  improvement 
being  old  element  not  infringed  another  producing  same  result,  elements 
differently  combined;  Voss  v.  Fisher,  113  U.  S.  215,  28  L.  Ed.  975,  5 
Sup.  Ct.  512,  Brown  v.  Stilwell  etc.  Mfg.  Co.,  57  Fed.  737,  6  C.  C.  A.  628, 
and  Kennedy  v.  Solar  Refining  Co.,  69  Fed.  718,  all  following  rule; 
Blake  v.  San  Francisco,  113  U.  S.  681,  28  L.  Ed.  1071,  5  Sup.  Ct.  693, 
holding  patent  not  infringed  by  a  combination  of  valve  with  screw,  in- 
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stead  of  pin;  Travers  v.  Palmer,  23  Fed.  512,  holding  patent  for  ham- 
mocks not  infringed ;  Smith  v.  Patnam,  45  Fed.  203,  holding  device  with 
two  gas-jets  not  infringed  by  device  with  one. 

Invalidation  of  patent  by  prior  invention  once  publicly  used,  though 
since  disused.    Note,  20  E.  R.  0.  527. 

Miscellaneous.  Cited  in  La  Rue  v.  Western  Electric  Co.,  24  Blatchf. 
26,  28  Fed.  90,  to  point  that  use  of  patented  combination  in  a  different 
machine  is  no  defense. 

lis  U.  a  104-116,  28  Z..  Ed.  930,  6  Sup.  Ot.  401,  FINDLAT  ▼.  McALZJSTEB. 

Where  party  had  recovered  Judgment  against  county,  and  obtained 
mandamuB  to  compel  levy  and  collection  of  tax  to  pay  same,  and  taxpayers 
conspired,  and  by  threats  and  hostile  demonstrations,  defeated  sale  of  prop- 
erty for  taxes,  plaintiff  had  right  of  action  for  conspiracy. 

Approved  in  Hollinberger  v.  Stewart,  41  App.  D.  C.  199,  holding  dam- 
age for  conspiracy  cannot  be  maintained  without  proof  of  prearranged 
collusion  to  affect  illegal  enterprise;  Coleman  v.  Howell,  131  N.  C.  128, 
42 .  S.  E.  556,  holding  statutory  judgment  Georgia  probate  court  dis- 
charging administrator  was  impeachable  in  North  Carolina  for  fraud  of 
administrator  practiced  on  court  and  heirs  at  law;  Ward  v.  Petrie,  157 
N.  Y.  310,  68  Am.  St.  Rep.  794,  51  N.  E.  1005,  arguendo. 

Distinguished  in  Graham  v.  Peale,  173  Fed.  14,  15,  97  C.  C.  A.  311, 
holding  representative  seeking  to  avoid  attachment  proceedings  against 
corporation  could  not  be  sued  for  deceit  on  subsequent  bankruptcy  of 
corporation;  Bitzer  v.  Washburn,  121  Iowa,  468,  96  N.  W.  981,  denying 
judgment  creditor's  action  for  conspiracy  where  he  levied  on  realty  and 
gamisheed  purchaser  and  garnishee  secured  discharge  without  notice 
after  sale;  Raymond  v.  Blancgrass,  36  Mont.  461,  15  L.  B.  A.  (N.  8.) 
976,  93  Pac.  652,  holding  wife  seeking  damages  for  conyersion  of  hus- 
band's property  to  avoid  maintenance  suit,  must  allege  fact  that  husband 
was  involved  in  conversion;  Field  v.  Siegel,  99  Wis.  612,  75  N.  W.  399, 
where  conspiracy  was  not  practiced  directly  upon  plaintiff's  property. 

Action  by  general  creditor  against  third  party  for  fraud  in  dis- 
posing of  debtor's  property  or  preventing  collection  of  claim. 
Note,  47  L.  R.  A.  4SS,  4S9. 

Miscellaneous.  Cited  in  Fernandez  v.  La  Mothe,  147  Mo,  App.  649, 
127  S.  W.  410,  refusing  relief  to  plaintiff  where  he  misjoined  defendants 
in  suit  for  commissions. 

113  IT.  8. 116-128,  28  L.  Ed,  916,  6  8up.  Ot.  387,  CENTRAL  SAIZAOAD  ETC. 
00.  OF  GEORGIA  v.  PETTUS. 

Attorney,  In  Alabama,  has  a  lien  upon  a  Judgment  obtained  for  a  client, 
to  extent  latter  has  agreed  to  pay  him;  or  if  there  has  been  no  spedllc  agree- 
ment for  compensation,  a  reasonable  amount  of  services  rendered. 
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Approved  in  L.  Backi  &  Son  Lamber  Co.  y.  Atlantic  Lumber  Co.,  128 
Fed.  342,  63  C.  C.  A.  62,  holding  plaintiff  assigning  demand  in  suit  to 
his  attorney,  latter  having  lien  thereon,  prevents  defendant's  right  to 
set  off  against  judgment  subsequently  rendered  thereon;  In  re  Rude,  101 
Fed.  806,  holding  bankruptcy  proceedings  being  equitable,  trial  by  jury 
not  matter  of  right,  but  in  court's  discretion,  in  determining  attorney's 
fee  from  creditor's  distributive  share;  In  re  Curtis,  100  Fed.  793,  hold- 
ing counsel  fees  allowed  to  petitioning  creditors  in  bankruptcy  must  be 
reasonable,  depending  upon  services  rendered,  determinable  upon  evi- 
dence or  court's  knowledge;  Fowler  v.  Lewis'  Admr.,  36  W.  Va.  149, 14 
S.  E.  459,  following  rule ;  Frink  v.  McComb,  60  Fed.  491,  allowing  attor- 
ney lien  on  fund. 

Lien  of  attorneys.    Note,  51  Axil  St.  Bap.  260. 

Attorney's  lien  as  affected  by  fact  that  his  client  is  trustee.    Note, 
12  Ann.  Oas.  779. 

Extent  of  attorney's  lien  on  judgment.    Note,  Ann.  Oas.  1916E^  387, 
392. 

"Where  certain  unsecured  creditors  1)rouglit  anit  for  benefit  of  all,  to 
establish  a  Uen  on  property  in  hands  of  purchaser,  which  was  successful, 
claim  by  solicitors  for  reasonable  compensation,  in  respect  of  demands  of 
unsecured  creditors  (other  than  their  immediate  clients)  who  filed  their 
claims  under  the  decree,  was  properly  allowed. 

Approved  in  Harrigan  v.  Gilchrist,  121  Wis.  391,  99  N.  W.  991,  fol- 
lowing rule;  IngersoU  v.  Coram,  211  U.  S.  368,  53  L.  Ed.  229,  29  Sup. 
Ct.  92,  giving  attorney  lien  on  funds  of  estate  for  services  rendered  in 
contesting  will  successfully;  Randolph  v.  Scruggs,  190  U.  S.  538,  47 
L.  Ed.  ll70,  23  Sup.  Ct.  712,  holding  charge  for  preparation  of  general 
deed  of  assignment  which  is  avoided  by  bankruptcy  adjudication  may  be 
proved  unsecured  claim  against  bankrupt's  estate;  Hartman  v.  Swiger, 
215  Fed.  989,  holding  attorney  recovering  interest  in  corporation  for 
bankrupt  client  had  lien  on  same  in  preference  to  trustee  in  bankruptcy; 
Federal  Ins.  Co.  v.  Detroit  Fire  etc.  Ins.  Co.,  202  Fed.  657,  121  C.  C.  A. 
58,  holding  marine  insurer  may  intervene  and  claim  interest  in  fund  re- 
covered by  insured  account  of  collision ;  Northwestern  S.  S.  Co.  v.  Coch- 
ran, 191  Fed.  151,  111  C.  C.  A.  626,  refusing  to  avoid  assignment  to 
attorney  of  a  number  of  claims  against  same  party,  his  fee  to  depend 
on  recovery;  CoUey  v.  Wolcott,  187  Fed.  596,  10^  C.  C.  A.  425,  allowing 
attorney  fee  out  of  funds  recovered  from  fraudulent  transferrers  of  cor- 
poration; Jefferson  Hotel  Co.  v.  Brumbaugh,  168  Fed.  878,  94  C.  C.  A. 
279,  holding  attorneys  seeking  money  due  contractor  are  entitled  to  fee 
before  same  is  distributed  to  creditors  and  subcontractors;  Weiss  ▼. 
Haight  ft  Freese  Co.,  165  Fed.  432,  433,  91  C.  C.  A.  382,  holding  appel- 
late court  will  not  disturb  order  of  lower  court  allowing  fees  to  attorney 
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out  of  funds  in  it&' custody;  Qilmore  v.  McBride,  166  Fed.  466,  84 
C.  0.  A.  274,  holding  attorney  recovering  interest  in  mining  claim  for  his 

.client  may  show  value  of  mine  in  suit  for  attorney's  fee;  In  re  Baxter 
&  Co.,  164  Fed.  26,  83  C.  C.  A.  106,  holding  order  of  court  directing 
bankrupt  corporation  to  deposit  fifty  thousand  dollars  as  security  for 
creditors  protected  lien  attorney  for  petitioning  creditors  might  have; 
McCourt  v.  Singers-Bigger,  146  Fed.  114,  7  Aim.  Oas.  287,  76  C.  C.  A. 
73,  stockholder  who  by  suit  on  behalf  of  corporation  recovers  fund 
wrongfully  diverted  by  officers  is  entitled  to  reimbursement  therefrom 
for  attorney's  fees,  but  defending  stockholders  are  not;  Cuyler  v. 
Atlantic  etc.  R.  Co.,  132  Fed.  672,  Federal  equity  court  has  discretion 
to  allow  counsel  fees  to  joint  owner  of  property  who  has  sued  for  its 
protection  and  it  has  been  brought  within  control  of  court;  Lamar  v. 
Hall,  129  Fed.  83,  63  C.  C.  A.  621,  where,  after  appointment  of  receiver 
in  suits  by  lien  creditors  against  corporation,  attorneys  for  minority 
stockholders  filed  bill  alleging  former  suits  brought  in  bad  faith  and 
coreceiver  appointed,  and  on  trial  bad  faith  not  shown  and  sale  set  aside 
for  inadequacy  of  price,  and  increased  price  obtained  on  resale,  attorneys 
not  entitled  to  fees  out  of  proceeds;  Weed  v.  Central  of  Qeorgia  Ry.  Co., 
100  Fed.  166,  166,  40  C.  C.  A.  319,  holding  it  appearing  fund  in  court 
resulted  from  intervention  of  creditor,  he  is  entitled  to  an  allowance 
where  success  is  clearly  due  to  his  efforts;  Princeton  Coal  etc.  Co.  v. 
Gilchrist,  61  Ind.  App.  224,  99  N.  E.  429,  holding  where  attorney  is  not 
paid  fee  awarding  to  judgment  he  may  maintain  bill  in  equity  to  carry 
prior  judgment  into  effect;  Bartholomew  v.  Union  Trust  Co.  (Myers  v. 
MTut.  Life  Ins.  Co.),  36  Ind.  App.  329,  76  N.  E.  31,  services  rendered  by 
attorney  for  intervener  in  receivership,  who  asked  that  bond  and  mort- 
gage given  by  him  to  insolvent  be  found  paid  and  ordered  canceled,  are 
not  payable  out  of  receivership  fund;  Kimble  v.  Board  of  Commrs.  of 
Franklin  County,  32  Ind.  App.  389,  66  N.  E.  1027,  where  defendant,  who 
secured  judgments  against  county  officers  for  misappropriated  county 
funds,  and  paid  over  amounts  recovered  less  expenses  of  suits  and 
attorneys,  is  entitled  to  such  items;  Clark  y.  Pepper's  Admr.,  132  Ky. 

'  200,  116  S.  W.  366,  holding  legatees  contesting  will  could  recover  pro- 
portionate share  of  expenses  from  legatee  not  joining  in  suit  but  reaping 
benefits  of  same;  Sant  v.  Perronville  Shingle  Co.,  179  Mich.  68,  146 
N.  W.  217,  holding  corporation  liable  for  attorney's  services  rendered 
in  successful  suit  by  minority  stockholder;  Johnson  y.  United  Rys.  Co., 
247  Mo.  360, 162  S.  W.  367,  holding  attorney  seeking  to  recover  on  judg- 
ment on  contingent  basis  is  not  gruilty  of  champerty;  Coffman  v.  Gates, 
110  Mo.  App.  488,  86  S.  W.  660,  where  one  holding  interest  in  lands  in 
fee  and  remainder  as  trustee  expended  money  in  defense  of  ejectment 
suit,  he  could  look  to  trust  property  for  proportionate  reimbursement; 
Stone  v.  Omaha  Fire  Ins.  Co.,  61  Neb.  837,  86  N.  W.  469,  holding  neces- 
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sary  expenses  in  procuring  receivership  of  an  insolvent  corporation  are 
properly  chargeable  against  fund  brought  into  court's  control;  Las 
Vegas  Ry.  &  Power  Co.  v.  Trust  Co.,  17  N.  M.  291, 126  Pac.  1010,  allow- 
ing reimbursement  to  beneficiary  under  trust  saving  it  from  distribu- 
tion; Schoenherr  v.  Van  Meter,  216  N.  Y.  552,  109  N.  E.  626,  holding 
director  of  corporation  employing  attorney  to  recover  property  fraud- 
ulently conveyed,  could  transfer  his  lien  to  attorney;  State  y.  Andrews, 
131  Tenn.  569,  175  S.  W.  567,  holding  taxpayers  compelling  officers  of 
city  to  correct  privilege  tax  have  lien  on  funds  collected;  Carpenter  y. 
United  States  Fidelity  etc.  Co.,  123  Wis.  215,  101  N.  W.  407,  County 
Court  may  determine  amount  due  administrator  for  legal  services,  and 
on  application  of  attorneys  after  administrator  has  become  defaulter 
decree  amount  thereof  lien  on  estate's  assets  in  favor  of  attorneys; 
Butler  V.  Conwell,  14  Wyo.  173,  82  Pac.  952,  where  attorney  for  cred- 
itors of  insolvent  collected  and  paid  to  receiver  fund  for  benefit  of  all 
creditors,  attorney's  claim  on  fund  is  valid  whether  presented  for  allow- 
ance by  employing  creditors  or  by  attorney  himself;  Fechheimer  y. 
Baum,  43  Fed.  730,  Morton  v.  New  Orleans  etc.  Ry.  Co.,  79  Ala.  624, 
and  Davis  v.  Bay  State  League,  158  Mass.  435,  33  N.  E.  591,  all  follow- 
ing rule;  Hobbs  v.  McLean,  117  U.  S.  582,  29  L.  Ed.  946,  6  Sup.  Ct.  877, 
allowing  assignee  attorney's  fees  in  recovering  fund;  Chicago  etc.  Ry. 
Co.  V.  Third  Nat.  Bank  of  Chicago,  134  U.  S.  286,  S3  L.  Ed.  90S,  10  Sup. 
Ct.  552,  holding  railroad  cannot  lease  its  entire  property  to  prevent  its 
application  to  debts;  Dodge  v.  Tulleys,  144  U.  S.  458,  36  L.  Ed.  50S,  12 
Sup.  Ct.  731,  upholding  allowance  of  attorney's  fee  to  trustee;  Adams 
v.  Kehlor  Milling  Co.,  38  Fed.  282,  awarding  fees  from  sum  secured  in 
bill  by  creditors,  to  annul  conveyance;  Ferguson  v.  Dent,  46  Fed.  99, 
refusing  to  tax  receiver's  commissions  as  costs  against  plaintiff;  Boston 
etc.  Trust  Co.  v.  Adrian  etc.  Works,  47  Fed.  10,  refusing  further  allow- 
ance to  trustee  for  counsel  fees;  Jacksonville  etc.  Ry.  Co.  v.  American 
Construction  Co.,  57  Fed.  70,  6  C.  C.  A.  249,  holding  order  for  solicitor's 
fees,  pending  appeal,  premature;  Bond  v.  South  Carolina  Ry.  Co.,  59 
Fed.  512,  charging  counsel  fees  upon  part  of  proceeds  appropriated  to 
payment  of  mortgages,  respectively;  Willard  v.  Serpell,  62  Fed.  625, 
following  Pennsylvania  statute  as  to  taxation  of  costs;  Adams  v.  Mer- 
cantile Trust  Co.,  66  Fed.  620,  15  C.  C.  A.  1,  filing  of  bill  and  service  of 
process  constituted  an  equitable  levy  on  property;  Central  Trust  Co.  y. 
Condon,  67  Fed.  Ill,  14  C.  C.  A.  314,  allowing  counsel  fees  to  persons 
filing  creditor's  bill;  Petersburg  etc.  Ins.  Co.  v.  Dellatorre,  70  Fed.  645, 
7  C.  C.  A.  310,  allowances  to  receivers  and  their  solicitors  takes  priority 
over  receiver's  certificates;  Burden  etc.  Refining  Co.  v.  Ferris  Sugar 
Mf^.  Co.,  87  Fed.  812,  allowing  compensation  out  of  general  fund  for 
services  rendered  before  and  after  appointment  of  receiver;  Tuttle  v. 
Claflin,  88  Fed.  125,  3  C.  C.  A.  419,  holding  attorney  of  assignee  had  lien 
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on  fund  recovered;  Fidelity  Ins.  etc.  Co.  v.  Roanoke  Lron  Co.,  91  Fed. 
21,  holding  brokers  not  entitled  to  deduct  attorney's  fee  from  balance; 
Anniston  etc.  Trust  Co.  v.  Ward  ft  Co.,  108  Ala.  88, 18  South.  938,  hold- 
ing trustee  must  bear  the  cost  of  litigation  his  delinquencies  necessitate ; 
White  V.  University  Land  Co.,  49  Mo.  App.  469,  expenses  of  preserving 
trust  fund  must  be  paid  before  distribution;  Schmidt  v.  Oregon  Min. 
Co.,  28  Or.  31,  62  Am.  St  Rep.  766,  40  Pac.  1015,  holding  consent  decree, 
falling  within  the  general  scope  of  the  case,  is  valid ;  Grant  v.  Lookout 
Mountain  Co.,  93  Tenn.  700,  27  L.  R.  A.  100,  28  S.  W.  93,  holding  cor- 
poration for  attorney's  fee,  in  suit  prosecuted  against  it  by  a  minority 
of  stockholders. 

Distinguished  bf  Gates  v.  Columbian-Knickerbocker  Trust  Co.,  233  Fed. 
363,  holding  proceeding  before  Land  Department  is  not  such  ''action" 
as  will  give  attorney  lien  on  result;  Goodwin  Film  etc.  Co.  v.  Eastman 
Kodak  Co.,  222  Fed.  250,  138  C.  C.  A.  71,  holding  counsel  employed  by 
private  solicitor  have  no  privity  with  original  complainant  as  will  give 
them  lien  for  services;  Grier  v.  Union  Nat.  Life  Ins;  Co.,  217  Fed.  294, 
holding  receiver  being,  merely  stakeholder  he  could  not  make  funds  in 
his  hands  liable  for  costs  of  appeal  taken  by  him  from  decree;  Buell  v. 
Kanawha  Lumber  Corp.,  201  Fed.  767,  refusing  to  allow  attorney's  fee 
out  of  funds  in  hands  of  receiver  where  latter  were  insufficient  to  cover 
certificates  issued;  Linen  Thread  Co.  v.  A.  Booth  ft  Co.,  192  Fed.  517, 
113  C.  C.  A.  71,  refusing  to  allow  fees  for  reorganization  of  corporation 
to  come  out  of  receiver's  funds  where  corporation  had  already  stipu- 
lated for  such  services;  In  re  Gillaspie,  190  Fed.  91,  holding  attorney 
for  unsecured  creditors  cannot  obtain  fee  out  of  funds  necessary  to  sat- 
isfy lien  creditors;  Guaranty  Trust  Co.  v.  Chicago  Rys.  Co.,  185  Fed. 
416, 109  C.  C.  A.  18,  holding  attorneys  acting  for  persons  petitioning  for 
appointment  of  receiver  of  railroad  could  not  recover  fees  out  of  re- 
ceiver's funds;  Doddredge  County  Oil  etc.  Co.  v.  Smith,  173  Fed.  388, 
holding  costs  awarded  to  lessee  of  oil  well  seeking  damages  for  ouster 
does  not  include  attorney's  fee  beyond  amount  taxed  according  to  U.  S. 
Comp.  Stats.  1901,  p.  632 ;  Phinizy  v.  Augusta  etc.  R.  Co.,  98  Fed.  777, 
779,  holding  allowance  may  properly  be  made  from  fund  realized  on 
foreclosure  railroad  mortgage  compensating  all  counsel  contributing  to 
its  recovery,  excepting  those  contesting;  Robinson  v.  Alabama  etc.  Mfg. 
Co.,  51  Fed.  270,  holding  trustee  not  entitled  to  have  attorney's  fees 
taxed;  Bidwell  v.  Johnson,  191  Ala.  200,  67  South.  987,  holding  counsel 
obtaining  shares  under  trust  was  not  entitled  to  fees  as  trust  res  was 
not  benefited;  Alexander  v.  Atlanta  etc.  R.  R.  Co.,  113  Ga.  208,  38  S.  E. 
778,  holding  expenses  of  minority  stockholders  in  preventing  alleged 
ultra  vires  acts  not  payable  out  of  funds,  court  repudiating  efforts  of 
plaintiffs;  Succession  of  Keman,  105  La.  601,  30  South.  243,  holding 
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executor  of  succession  is  entitled  to  retain  services  of  expert,  at  expense 
of  succession,  to  assist  in  preparing  final  account  in  exceptional  cases. 

What  contracts  of  attorneys  are  void  as  against  public  policy. 
Note,  13  Axil  St.  Rep.  299. 

Fees  out  of  fund  for  attorneys  of  creditors  suing  in  behalf  of  them- 
selves and  others.    Note,  64  L.  R.  A.  817. 

Priority  of  claims  against  property  in  receiver's  hands  over  re- 
corded liens.    Note,  2  L.  R.  A.  (N.  8.)  1054. 

Miscellaneous.  Cited  in  Blair  v.  Brailey,  221  Fed.  4, 136  G.  C.  A.  524^ 
holding  receiver  appointed  six  months  previous  to  bankruptcy  was  not 
affected  by  latter  adjudication;  Waters  v.  Shinn,  178  Fed.  357,  refusing 
right  to  maintain  ejectment  against  tenant  of  receiver ;  State  Nat.  Bank 
V.  Syndicate  Co.,  178  Fed.  364,  holding  in  suit  to  wind  up  affairs  of 
corporation  and  to  cancel  fraudulent  bonds  in  hands  of  nonresidents, 
latter  may  be  brought  in  by  constructive  service ;  Mclver  v.  Young  Hard- 
ware Co.,  144  N.  C.  487,  119  Ain.  St.  Rep.  970,  57  S.  E.  172,  holding  re- 
ceiver of  company  fraudulently  transferring  stock  before  insolvency, 
could  recover  from  transferee  actual  value  of  assets. 

lis  U.  S.  128-135,  28  L.  Ed.  952,  6  Sup.  Ot  396^  STEELE  v.  X7NITED 
STATES. 

Laches  In  not  objecting  to  settlement  of  appellant's  account  at  an  earlier 
time,  cannot  be  imputed  to  United  States,  and  set  iq^  as  a  bar  to  recovery  of 
value  of  property  niUawfully  appropriated. 

Approved  in  United  States  v.  Noojin,  155  Fed.  379,  holding  delay  of 
ten  years  will  not  defeat  execution  by  United  States  on  appearance  bond 
given  in  criminal  case;  Pond  v.  United  States,  111  Fed.  996,  49  C.  C.  A. 
582,  holding  liability  of  obligors  in  bond  Federal  officer  is  joint  and  sev- 
eral and  court's  erroneous  dismissal  against  deceased  surety's  executor 
does  not  relieve  the  others;  United  States  v.  Dallas  Military  Road  Co., 
140  U.  S.  632,  35  L.  Ed.  571,  11  Sup.  Ct.  998,  laches  is  no  bar  to  claim 
of  United  States;  United  States  v.  Adams,  54  Fed.  116,  failure  of  United 
States  to  present  claim  against  estate  is  no  defense  to  action  against 
sureties. 

Private  sale  of  government  property  by  navy  officer,  without  survey, 
inspection  or  appraisement,  at  a  grossly  inadequate  price,  is  not  binding  on 
the  government,  though  the  account  had  been  settled  by  officers  of  the 
navy  department. 

Approved  in  Utah  Power  etc.  Co;  v.  United  States,  230  Fed.  340,  hold- 
ing equitable  estoppel  cannot  be  invoked  against  United  States  in  favor 
of  one  making  unauthorized  entry  on  public  lands ;  Wisconsin  etc.  R.  R. 
Co.  V.  United  States,  164  U.  S.  207,  211,  41  L.  Ed.  405,  406, 17  Sup.  Ct 
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50,  52,  action  of  executive  officers,  in  matter  of  accounts,  is  not  conclu- 
sive; United  States  v.  Cosgrove,  26  Fed.  911,  912,  United  States  can  re- 
cover compensation  illegally  paid  to  contractor. 

Distinguished  in  Light  v.  United  States,  220  U.  S.  535,  66  L.  Ed.  574, 
31  Sup.  Ct.  485,  holding  secretary  of  agriculture  had  power  to  lay  down 
rules  and  regulations  governing  forest  reserves. 

Prescriptive  title  to  water.    Note,  93  Axil  St.  Bep.  718. 

113  U.  8.  136-142,  28  Ii.  Ed.  964,  6  Snp.  Ot.  371,  AOEUESY  SCHOOL  DIST. 
V.  HALL. 

Municipal  bond,  issued  under  authority  of  law,  for  the  payment  at  all 
events,  to.  a  named  person  or  order,  of  a  iixed  sum  of  money,  at  a  designated 
time  therein  limited,  being  Indorsed  in  blank,  Is  a  negotiable  secuxity  within 
the  law-merchant. 

Approved  in  Stewart  v.  Tennant,  52  W.  Va.  572,  44  S.  E.  228,  holding 
tenants  in  common  committing  waste  may  be  separately  or  jointly  sued, 
and  if  latter,  not  error  dismissing  as  to  one,  though  other  objects ;  New 
Providence  v.  Halsey,  117  U.  S.  338,  29  L.  Ed.  904,  6  Sup.  Ct.  765,  and 
Cross  V.  Allen,  141  U.  S.  533,  35  h.  Ed.  847, 12  Sup.  Ct.  69,  both  follow- 
ing rule;  Chicago  Ry.  etc.  Co.  v.  Merchants'  Bank,  136  U.  S.  284,  34 
L.  Ed.  354,  10  Sup.  Ct.  1003,  holding  notes  were  negotiable;  Keene  etc. 
Sav.  Bank  v.  Lyon  Co.,  90  Fed.  530,  holding  bond  issued  in  blank,  trans- 
ferable by  delivery;  D'Esterre  v.  Brooklyn,  90  Fed.  589,  holding  bonds 
in  hands  of  bona  fide  purchaser,  not  subject  to  equities. 

Distinguished  in  Thomson  v.  Town  of  Elton,  100  Fed.  145,  holding 
hotder  municipal  bond  payable  person  named  or  order,  and  payee  in- 
dorsed in  blank,  can  niaintain  Federal  action  if  payee  might  have 
done  so. 

Negotiability  of  municipal  bonds.    Note,  6  Ann.  Oas.  196. 

Effect  of  seal  on  negotiability.    Note,  35  L.  R.  A.  607. 

Negotiability  of  municipal  bond  is  unaffected  by  a  provisioa  of  au- 
thorizing statute,  that  it  should  be  "payable  at  the  pleasure  of  the  district 
at  any  time  before  due." 

Approved  in  National  Salt  Co.  v.  Ingraham,  143  Fed.  807,  74  C.  C.  A. 
479,  corporations'  certificates  of  indebtedness  not  rendered  non-nego- 
tiable by  provision  that  maker  may  pay  principal  before  maturity ;  Com- 
mercial Nat.  Bank  v.  Consumers'  Brewing  Co.,  16  App.  D.  C.  198,  and 
Bowie  V.  Hume,  13  App.  D.  C.  312,  both  holding  negotiability  of  promis- 
sory note  is  not  affected  by  similar  provision;  Fisher  v.  O'Hanlon,  93 
Neb.  533, 141  N.  W.  159,  holding  where  mortgage  securing  note  contains 
provision  for  pajrment  before  maturity,  negotiability  of  note  is  not  de- 
stroyed; Chicago  Ry.  etc.  Co.  v.  Merchants'  Bank,  136  U.  S.  285,  84 
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L.  Hd.  354, 10  Sup.  Ct.  1003,  negotiability  of  note  is  not  affected  by  fact 
that  it  might  become  due  at  an  earlier  date. 

Bills  and  motes — ^Provision  accelerating  maturity  as  affecting  nego- 
tiability.   Note,  36  L.  B.  A.  (N.  S.)  390. 

Conslsteiitly  witb  act  of  1875,  determining  Jurisdiction  of  Oircuit  Gottrts, 
holder  of  negotiable  municipal  bond  may  sue  thereon  without  reference  to 
citizenship  of  any  prior  holder  and  unaffected  by  the  drcumstance,  that! 
municipality  may  be  entitled  to  make  a  defense,  based  upon  equities  be- 
tween original  parties.  . 

Approved  in  Dodge  t.  Tulleys,  144  U.  S.  456,  36  L.  Ed.  608,  12  Sup. 
Ct.  730,  cestui  que  trust  is  not  a  necessary  party  to  bill  by  trustee  to 
foreclose  mortgage. 

Law  of  Iowa,  authorising  independent  school  districts  to  "borrow 
money  and  issue  bonds  therefor,  for  purpose  of  erecting  schoolhouses,  legalis- 
ing bonds  heretofore  issued,  and  makliig  school  orders  draw  six  per  cent 
interest  in  certain  cases,"  is  not  in  violation  of  provision  of  State  Constitu- 
tion that  every  act  shall  embrace  but  one  subject,  and  matters  properly  con- 
nected therewith,  which  shall  be  expressed  in  the  title. 

Approved  in  Blair  v.  Chicago,  201  U.  S.  462,  50  L.  Ed.  823,  26  Sup.  Ct. 
427,  upholding  statutes  constituting  charters  of  Chicago  street  railway 
companies;  Wind  River  Lumber  Co.  v.  Frankfort  Marine  etc.  Ins.  Co., 
196  Fed.  344,  116  C.  C.  A.  160,  refusing  to  declare  unconstitutional  the 
law  of  Oregon  (Laws  Or.  1903,  p.  79),  regarding  child  labor;  Monaghan 
y.  Lewis,  5  Penne.  (Del.)  222, 10  Ann.  Gas.  1048,  59  Atl.  949,  upholding 
Act  May  20, 1898  (21  Del.  Laws,  pp.  244,  245,  c.  106),  relating  to  assess- 
ment of  property  for  taxation;  Baltimore  etc.  j^.  Co.  v.  Jefferson  Co., 
29  Fed.  308,  upholding  act  authorizing  extension  of  railroad,  and  giving 
counties  power  to  subscribe;  lUinois  v.  Illinois  etc.  R.  Co.,  33  Fed.  766, 
holding  subject  was  sufficiently  expressed  in  title ;  State  v.  Sloan,  66  Ark. 
580,  53  S.  W.  49,  upholding  act  making  appropriations  for  specific 
objects,  which  subserve  other  purposes  than  the  main  design;  Hotchkisa 
V.  Marion,  12  Mont.  226,  29  Pac.  824,  upholding  statute;  State  v.  Com- 
missioners of  Humboldt  Co.,  21  Nev.  237,  29  Pac.  975,  upholding  act. 
fixing  salanes,  and  consolidating  certain  offices;  Mahomet  v.  Quaeken- 
bush,  117  U.  S.  514,  29  L.  Ed.  984,  6  Sup.  Ct.  860,  Carter  County  v.  Sin- 
ton,  120  U.  S.  523,  30  L.  Ed.  702,  7  Sup.  Ct.  653,  Ingles  v.  Straus,  91  Va. 
217,  21  S.  E.  492,  and  Iverson  Brown 's  Case,  91  Va.  772,  28  L.  R.  A.  113, 
21  S.  E.  360,  acts  authorized  by  title,  should  be  in  furtherance  of  object 
expressed. 

Sufficiency  of  the  title  to  a  contract.    Note,  64  Am.  St.  Rep.  106. 
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118  U.  8.  14S-149,  28  L.  Ed.  957,  5  Sup.  Gt.  393,  OIiAWSOK  ▼.  UNITED 
STATES. 

Tenitorial  act,  providing  tbat  defendant  appealing  in  criminal  case 
may  be  admitted  to  ball  as  matter  of  rights  after  Judgment  Imposing  fine, 
and  as  matter  of  discretion  in  all  other  cases,  gives  no  absolute  right  to 
bail  upon  judgment  of  fine  and  imprisonment. 

Approved  in  McKane  v.  Durston,  153  U.  S.  687,  38  L.  Ed.  868,  14 
Sup.  Ct.  914,  upholding,  under  laws  of  New  York,  committal  to  prison 
of  person  convicted^  and  refusing  'him  bail  x>€nding  appeal,  when  no  cer- 
tificate of  probable  doubt  had  been  furnished;  Brooks  v.  United  States^ 
6  N.  M.  79,  27  Pac.  511,  holding  defendant  entitled  to  a  suppression  of 
sentence  upon^ing  of  bond. 

113  U.  S.  149-162,  28  L.  Ed.  962,  6  Sup.  Ot.  399,  ^lOENELIi  v.  COMSTOOK. 

Act  of  commissioner  of  general  land  ofBlce,  In  tearing  off  seals  and 
erasing  President's  name  from  patent  after  its  execution  and  transmission  to 
the  grantee,  and  in  mutilating  the  record,  without  consent*  of  grantee,  do 
not  affect  validity  of  patent. 

Approved  in  Linebeck  v.  Vos,  160  Fed.  542,  holding  attempt  by  tbird 
party  to  make  homestead  entry  after  patent  to  same  had  been  issued 
conveyed  no  interest;  United  States  v.  Laam,  149  Fed.  585,  land  patent 
duly  issued  on  decision  of  proper  officers  and  recorded  in  proper  Land 
Department  book  passes  title  without  delivery;  Garfield  v.  United 
States,  31  App.  D.  C.  341,  holding  Secretary  of  Interior  may  refuse 
patent  to  unsurveyed  land  issued  by  Land  Department  through  mis- 
take; Cosmos  Exploration  etc.  Co.  v.  Gray  Eagle  Oil  Co.,  104  Fed.  44, 
holding  court  is  without  jurisdiction  to  determine  title  to  land  which 
is  still  in  the  United  States,  the  same  still  pending  in  Land  Depart- 
ment ;  Long  V.  Olson,  115  Iowa,  393,  88  N.  W.  934,  holding  patent  reg- 
ularly issued  to  assignee  of  military  bounty  land  warrant  could  not  be 
subsequently  canceled  by  land  office  without  notice  and  opportunity  of 
full  hearitig;  Sage  v.  Rudnick,  91  Minn.  334,  100  N.  W.  108,  after  pass- 
ing of  title  to  land  grant  by  definite  location  of  road,  pendency  of  ad- 
verse claim  before  Interior  Department  did  not  suspend  running  of 
limitations  in  favor  of  adverse  claim;  dissenting  opinion  in  Earnest  v. 
Little  River  Land  etc.  Co.,  109  Tenn.  446,  76  S.  W.  1127,  majority 
holding  first  grant  by  State  of  public  domain  carries  the  fee,  being  con- 
clusive against  State  and  all  claiming  under  junior  grants,  unless  void 
on  face ;  Michigan  Land  ft  Lumber  Co.  v.  Rust,  168  U.  S.  593,  42  L.  Ed. 
592,  18  Sup.  Ct.  209,  under  act  of  1850,  Secretary  of  Interior  has  right 
to  determine  what  were  swamp-lands;  Lomax  v.  Pickering,  173  U.  S. 
31,  43  L.  Ed.  601,  19  Sup.  Ct.  418,  holding  recorded  deed,  when  ap- 
proved by  President,  divests  title  of  grantor,  as  against  subsequent 
grantee;  United  States  v.  Dcs  Moines  etc.  R.  Co.,  70  Fed.  441,  mutila- 
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tion  of  patent  by  officers  did  not  weaken  title;  Sanborn  v.  Vance,  69 
Mich.  226,  37  N.  W.  274,  arguendo. 

Statute  of  UmltatlonB  begins  to  nin  In  favor  of  patentee  and  against 
United  States  when  patent  issued. 

Approved  in  Lonabaugh  v.  United  States,  179  Fed.  480,  103  C.  C.  A. 
56,  holding  limitation  for  prosecution  for  conspiracy  begins  to  run  from 
performance  of  overt  act  in  aid  of  conspiracy;  Harvey  v.  Holies,  160 
Fed.  537,  holding  acquiescence  for  six  years  in  decision  of  Land  Depart- 
ment in  refusing  homestead  entry  is  bar  to  further  proceedings;  Light- 
foot  V.  Davis,  198  N.  Y.  266, 139  Am.  St.  Rep.  817,  19  Ann.  Gas.  747,  29 
K  B.  A.  (N.  S.)  119,  91  N.  E.  583,  holding  action  for  accounting 
brought  against  administrator  of  one  having  stolen  property  is  wnt 
barred  until  lapse  of  six  years;  Horsky  v.  Moran,  21  Mont.  359,  63  Pac. 
1069,  holding  deed,  under  town-site  patent,  was  not  void. 

Lapse  of  time  provided  by  statute  makes  title  of  possessor  perfect. 

Approved  in  Myers  v.  Mayhew,  32  App.  D.  C.  211,  holding  unusual 
delay  by  one  holding  adverse  title  will  not  bar  his  right  to  remove  cloud 
from  title ;  Linton  v.  Heye,  69  Neb.  455,  111  Am.  St.  Rep.  659,  95  N.  W. 
1041,  statute  of  limitations  respecting  actions  for  recovery  of  realty 
does  not  deprive  owner  of  property  without  due  process;  Wilson  v. 
Braden,  56  W.  Va.  376,  107  Am.  St.  Rep.  980,  49  S.  E.  411,  determining 
question  of  sufficiency  of  adverse  possession;  McClaskey  v.  Barr,  42 
Fed.  613,  Mclnerny  v.  Irvin,  90  Ala.  276,  7  South.  842,  and  Baker  v. 
Oakwood,  123  N.  Y.  29, 10  L.  R.  A.  892,  25  N.  E.  315,  all  following  rule; 
St.  Paul  etc.  Ry.  Co.  v.  Sage,  49  Fed.  319,  1  C.  C.  A.  256,  holding  bar 
of  statute  could  not  be  avoided  on  account  of  delay  in  discovering 
fraud ;  Chicago  v.  Middlebrooke,  143  111.  270,  32  N.  E.  458,  one  owning 
by  adverse  possession  may  maintain  suit  to  remove  cloud  on  title ;  Barn- 
ard V.  Brown,  112  Mich.  456,  67  Am.  St.  Rep.  436,  70  N.  W.  1039,  title 
by  adverse  possession  is  a  marketable  title;  Davis  v.  Settle,  43  W.  Va. 
39,  26  S.  E.  565,  equity  has  no  jurisdiction  to  try  conflicting  title  to 
land,  at  suit  of  one  with  equitable  title,  adverse  claimant  being  in  pos- 
session; Parkersburg  Industrial  Co.  v.  Schultz,  43  W.  Va.  475,  27  S.  E. 
2d6,  statute  of  limitations  confers  title  sufficient  to  maintain  ejectment. 

Distinguished  in  Campbell  v.  Holt,  115  U.  S.  623,  29  L.  Ed.  486,  6 
Sup.  Ct.  211,  repeal  of  statute  of  limitations  does  not  deprive  debtor, 
as  to  action  barred,  of  property  unconstitutionally. 

Effect  of  the  bar  of  the  statute  of  limitations.    Note,  96  Am.  St. 
Rep.  678. 

Necessity  for  color  of  title,  not^ expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.    Note,  16  L.  R.  A.  (N.  S.)  1257. 
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Miscellancons.  Cited  in  Northern  Pac.  Ry.  Co.  v.  United  States,  176 
Fed.  709,  101  C.  C.  A.  117,  refusing  to  allow  Union  Pacific  to  claim  coal 
lands  in  lien  of  those  lands  reconveyed  to  United  States  as  Mt.  Ranier 

ft  _  

National  Park;  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  112  Fed. 
12,  61  L.  E.  A.  230,  50  C.  C.  A.  79,  holding  land  not  ''vacant  and  open 
to  settlement"  if  at  time  of  application  others  were  actually  exploring 
it  for  oil  and  location  was  not  of  record. 

113  U.  8.  163-157,  28  L.  Ed.  946,  5  Sup.  Ot.  380,  UNITED  STATES  ▼. 


MXTEtliEB. 


Under  contract  to  fnmlflli  stone  to  United  States  and  dress  it,  all  as 
"required,"  contractor  may  recover  damages  for  enforced  suspension  of  work, 
by  United  States  arising  from  doubts  as  to  desirability  of  completing 
building  with  stone,  and  on  the  site,  which  involved  examination  of  founda- 
tion and  stone  by  several  commissions. 

Approved  in  Bowe  v.  United  States,  42  Fed.  779,  allowing  for  extra 
work  done  under  direction  of  government's  agent;  McMaster  v.  New 
York,  108  N.  Y.  555,  15  N.  E.  422,  holding  State  liable  for  refusal  to 
complete  contract. 

Contract  to  furnish  "all  of  the  dimension  stone  that  may  be  required 
In  the  construction"  of  a  building,  does  not  include  dimension  stones  used 
in  steps. 

Approved  in  Kendall  v.  Green,  67  N.  H.  568,  42  Atl.  183,  measuring 
boundary  from  foundation  of  house. 

Miscellaneous.  Cited  in  Moses  v.  United  States,  116  Fed.  529,  holdin<^ 
quartermaster  contracting  with  carpenter  for  stated  term,  transporta- 
tion both  ways,  government  not  liable  for  wages  after  term  discharge 
during  time  in  returning. 

lis  U.  S.  157-179,  28  L.  Ed.  939,  6  Sup.  Ot.  513,  OONSOIJDATED  SAFET7- 
VALVE  GO.  V.  OBOSBT  STEAM  GAUGE  ETO.  OO. 

Bichardson,  under  his  letters  patent  for  Improvement  in  steam  safety- 
valves,  is  entitled  to  cover  a  valve  in  whlcb  are  combined  an  initial  area, 
an  additional  area,  a  huddling  chamber  beneath  latter,  and  a  strictured 
orifice  leading  from  the  huddling  chamber  to  the  open  air,  the  orifice  being 
proportioned  to  the  strength  of  the  spring,  as  directed. 

Approved  in  Crown  Cork  &  Seal  Co.  v.  Aluminum  Stopper  Co.,  108 
Fed.  866,  867,  48  C.  C.  A.  72,  holding  while  Painter's  reissue  for  bottle- 
stopper  involved  broader  claim  than  in  original,  incorporated  claim  not 
lost  during  pendency,  another  similar  patent  issued  during  said  time; 
Consolidated  etc.  Valve  Co.  v.  Kunkle,  119  U.  S.  45,  30  L.  Ed.  303,  7 
Sup.  Ct.  50,  holding  valves  did  not  infringe  Richardson's  patents;  Mor- 
ley  etc.  Mach.  Co.  v.  Lancaster,  129  U.  S.  276,  82  L.  Ed.  720,  9  Sup.  Ct. 
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303,  holding  Lancaster  machine  infringes  Morley  patent,  although  there 
are  certain  specific  differences  between  their  sewing  mechanisms. 

Bichardson  was  the  first  to  make  a  safety  valve,  which,  while  auto- 
matically relieving  the  pressure  of  steam,  did  not  reduce  the  pressure,  so  as 
to  make  use  of  relieving  apparatus  practically  Impossible  hecause  of  thei 
expenditure  of  time  and  fuel  necessary  to  bring  up  steam  again  to  proper 
standard. 

Approved  in  Crosby  etc.  Valve  Co.  v.  Consolidated  Safety-Valve  Co., 
141  U.  S.  444,  448,  35  L.  Ed.  811,  813,  12  Sup.  Ct.  50,  51,  holding  entire 
commercial  value  of  defendant's  valves  was  due  to  Richardson  patent. 

Prior  structures  never  effected  the  result  attained  by  Bichardson  steam 
safety  valve,  because  they  lacked  the  thing  that  gave  success.  It  is  not 
difficult  for  skilled  mechanics  to  take  prior,  structures,  and  to  arrange  and 
use  them  so  as  to  produce  the  beneficial  results  first  made  knowiL 

Approved  in  Brown  Bag  Filling  Mach.  Co.  v.  Drohen,  140  Fed.  101, 
upholding  Cummings  patent  No.  573,171,  for  machine  for  filling  paper 
bags;  Lamson  Consol.  Store  Service  Co.  v.  Hillman,  123  Fed.  423,  59 
C.  C.  A.  510,  holding  McCarty  apparatus  for  carrying  packages  stand- 
ing at  head  of  class,  although  in  well-developed  art,  is  entitled  to  liberal 
range  of  equivalency;  Krajewski  v.  Pharr,  105  Fed.  520,  44  C.  C.  A 
572,  holding  Krajewski  patent  for  breaking  sugar  cane  showing  patent- 
ability and  not  anticipated  is  valid,  and  is  infringed  by  machine  accom- 
plishing same  result;  Bowers  v.  Pacific  Coast  Dredging  etc.  Co.,  99  Fed. 
748,  holding  Bowers  patent  dredges  including  broad  generic  claims, 
without  limitation  regarding  form  of  construction,  particular  elements, 
all  subsequent  machines  infringe  accomplishing  same  result;  Morley  etc. 
Mach.  Co.  V.  Lancaster,  129  U.  S.  276,  32  L.  Ed.  720,  9  Sup.  Ct.  303. 
holding  Lancaster  machine  infringes  Morley  patent,  although  there  are 
certain  specific  differences  between  their  sewing  mechanisms;  Electric 
Ry.  Co.  V.  Jamaica  etc.  R.  Co.,  61  Fed.  669,  holding  Field's  combination 
for  improvement  in  electric  railways  did  not  involve  invention;  Qris- 
wold  V.  Harker,  62  Fed.  393,  10  C.  C.  A.  435,  holding  patent  for  waffle- 
irons  infringed;  Westinghouse  v.  Boyden  Power  Brake  Co.,  66  Fed. 
1003,  holding  claim  infringed  by  mechanism  attaining  same  result  by 
means  functionally  equivalent,  though  different  in  form. 

Under  letters  granted  to  Bichardson,  In  1869,  for  improvement  in 
safety  valves,  he  is  entitled  to  recover  combination  therein  described,  with 
the  surface  of  the  huddling  chamber*  and  strictured  orlfloe,  of  a  screw-ring 
to  be  moved  up  or  down  to  obstruct  such  orifice  more  or  less  in  the  manner 
described. 

Approved  in  Otis  Elev.  Co.  v.  Portland  Co.,  127  Fed.  563,  62  C.  C.  A. 
339,  holding  Bassett  elevator-controlling  mechanism  in  claiming  broad 
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construction  is  void  for  double  patenting  by « same  patentee;  Adam  v. 
Folger,  120  Fed.  263,  56  C.  C.  A.  540,  holding  while  patent  for  combina- 
tion is  not  infringed  one  element  thereof  being  omitted  but  change  of 
form  or  location  will  not  avoid  infringement;  Dowagiac  Mfg.  Co.  v. 
Minnesota  Moline  Plow  Co.,  118  Fed.  141,  55  C.  C.  A.  86,  holding 
Hoyt's  grain  drill  is  infringed  by  changing  parts  of  combination  with- 
out essentially  varying  principle  or  mode  of  operation  pervading  origi- 
nal patent;  Consolidated  etc.  Valve  Co.  v.  Kunkle,  119  U.  S.  45,  30 
L.  Ed.  SOS,  7  Sup.  Ct.  50,  holding  valves  did  not  infringe  Richardson 
patents;  Morley  etc.  Mach.  Co.  v.  Lancaster,  129  U.  S.  276,  S2  L.  Ed. 
720,  9  Sup.  Ct.  303,  holding  Lancaster  machine  infringes  Morley  pat- 
ent, although  there  are  certain  specific  differences  between  their  sewing 
mechanisms;  Crosby  etc.  Valve  Co.  v.  Consolidated  Safety- Valve  Co., 
141  U.  S.  448,  S5  L.  Ed.  81S,  12  Sup.  Ct.  51,  holding  commercial  value 
of  defendant's  valves  was  due  to  Richardson  patent;  Consolidated 
Safety- Valve  Co.  v.  Ashton  Valve  Co.,  81  Fed.  385,  interpreting  Rich- 
ardson patent  for  steam  safety-valves. 

Blchardson  safety  valve  patents  are  infringed  by  a  valve  producing 
same  effects  in  operation  by  the  means  described,  although  valve  proper 
was  an  annulus,  Bichardson  valve  being  a  disc  and  the  extended  surface 
an  annulus  surrounding  the  disc,  and  there  were  other  structural  differences. 
Approved  in  Ries  v.  Earth  Mfg.  Co.,  136  Fed.  854,  69  C.  C.  A.  528, 
Riss  patent  No.  356,963,  for  electric  circuit  closing  apparatus,  infringed 
by  apparatus  of  Dillon  patent  No.  676,426 ;  Farmers'  Mfg.  Co.  v.  Spruks 
Mfg.  Co.,  127  Fed.  697,  62  C.  C.  A.  447,  holding  East  patent  ventilating 
barrel  not  anticipating  anything  in  prior  art  and  meeting  instant  recog- 
nition is  patentable  invention;  Morley  etc.  Mach.  Co.  v.  Lancaster,  129 
U.  S.  276,  S2  L.  Ed.  720,  9  Sup.  Ct.  303,  holding  Lancaster  machine  in- 
fringes Morley  patent,  although  there  are  certain  specific  differences 
between  their  sewing  mechanisms;  Morley  etc.  Mach.  Co.  v.  Lancaster, 
23  Fed.  346,  treating  as  infringers  all  who  accomplish  the  same  result 
by  substantially  the  same  means ;  Thompson  v.  Gildersleeve,  34  Fed.  46, 
it  is  no  defense  to  suit  for  infringement  that  patented  machine  is  used 
solely  for  sewing  leather,  and  infringing  device  for  sewing  paper;  Bow- 
ers V.  San  Francisco  Bridge  Co.,  91  Fed.  417,  treating  as  infringers  all 
who  employ  same  means  to  accomplish  same  results,  notwithstanding  a 
separate  mechanism. 

Suits  in  equity  having  been  begun  in  1879,  for  infringement,  and  Cir- 
cuit Court  having  dismissed  the  biUs,  in  reversing  decrees,  after  first,  but 
not  second,  patent  had  expired,  accounts  of  profits  and  damages  as  to  both 
patents  will  be  awarded,  and  a  perpetual  injunction  as  to  the  second  patent. 
Approved  in  Clark  v.  Wooster,  119  U.  S.  325,  SO  L.  Ed.  393,  7  Sup.  Ct. 
218,  equity  may  grant  incidental  relief  sought,  patent  having  expired; 
XII--56 
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Mershon  v.  J.  F.  Pease  Co.,  23  Blatchf.  331,  24  Fed.  742,  holding  Circuit 
Court  had  jurisdiction  of  suit  to  restrain  sale  of  machines  made  before 
expiration;  Kirk  v.  Du  Bois,  28  Fed.  461,  continuing  suit  after  death  of 
infringer;  Consolidated  etc.  Valve  Co.  v.  Crosby  etc.  Valve  Co.,  44  Fed. 
67,  holding  defendants  for  profits  realized;  Head  v.  Porter,  70  Fed.  499, 
holding  action  for  account  of  profits  survives. 

Fact  that  prior  patented  valves  were  not  used,  and  the  speedy  and  ex- 
tensive adoption  of  ft  later  one,  support  a  conclusion  as  to  the  novelty  of 
the  later  valve. 

Approved  in  Outlook  Envelope  Co.  v.  Samuel  Cupples  Envelope  Co., 
223  Fed.  337,  138  C.  C.  A.  589,  upholding  Slater  patent  No.  893,105 
for  making  window  envelopes;  Century  Electric  Co.  v.  Westinghouse 
Electric  &  Mfg.  Co.,  191  Fed.  363, 112  C.  C.  A.  8,  upholding  Lesla  patent 
for  transmission  of  electrical  current ;  Underwood  Typewriter  Co.  v.  Fox 
Typewriter  Co.,  181  Fed.  537,  and  Wagner  Typewriter  Co.  v.  Wyckoff, 
151  Fed.  591,  81  C.  C.  A.  129,  both  holding  Gathright  patent  No.  436,916, 
for  tabulating  attachment  on  typewriter  showed  patentable  invention; 
Schmertz  Wire  Glass  Co.  v.  Western  Glass  Co.,  178  Fed.  989,  upholding 
Schmertz  patent,  reissue  No.  12,443,  for  apparatus  for  manufacturing 
wire  glass;  Farbenfabriken  of  Elberfeld  Co.  v.  Kuehmsted,  171  Fed. 
890,  upholding  Hoffman  patent  No.  644,077  for  preparing  acetyl  salicylic 
acid,  also  known  as  asperin;  Hancock  v.  Boyd  etc.,  170  Fed.  604,  up- 
holding Hardy  patent  No.  556,972  for  rotary  disc  plow;  Indiana  Mfg. 
Co.  V.  J.  I.  Case  etc.  Mach.  Co.,  154  Fed.  369,  83  C.  C.  A.  343,  upholding 
Buchanan  patent  No.  467,476,  for  pneumatic  straw  stacker;  Robins  etc. 
Belt  Co.  V.  American  etc.  Mach.  Co.,  145  Fed.  926,  76  C.  C.  A.  461, 
upholding  Robins  patent  No.  571,604,  for  belt  conveyer;  Peters  v.  Union 
Biscuit  Co.,  120  Fed.  685,  holding  Peters  patent,  for  packing  crackers, 
not  being  anticipated  and  disclosing  patentable  invention,  is  inf ringable ; 
National  Hollow  Break-Beam  Co.  v.  Interchangeable  Brake-Beam  Co., 
106  Fed.  708,  45  C.  C.  A.  544,  holding  patentee  entitled  to  all  uses  his 
patented  device  can  be  put,  whether  he  was  aware  of  or  described  them 
when  securing  patent ;  Glidden  v.  Noble,  5  App.  D.  C.  494,  holding  where 
two  machines  attempt  to  attain  same  result  one  first  successful  is  en- 
titled to  patent ;  The  BArbed-Wire  Patent,  143  U.  S.  283,  36  L.  Ed.  158, 

12  Sup.  Ct.  447,  Krementz  v.  S.  Cottle  Co.,  148  U.  S.  562,  37  L.  Ed.  560, 

13  Sup.  Ct.  721,  Mast,  Foos  &  Co.  v.  Dempster  etc.  Mfg.  Co.,  82  Fed. 
334,  27  C.  C.  A.  191,  and  Wilkins  etc.  Fastener  Co.  v.  Webb,  89  Fed. 
997,  all  following  rule;  Thomson  v.  Citizens'  Nat.  Bank,  53  Fed.  255, 
3  C.  C.  A.  518,  upholding  patent  for  new  and  useful  improvement  in 
manufacture  of  bank  account-books;  Aerated  Fuel  Co.  v.  Woodbury 
Glass  Co.,  54  Fed.  388,  holding  BuUard  invention  for  burning  hydro- 
carbon fuels  was  not  anticipated;  Sayre  v.  Scott,  55  Fed.  975,  5  €•  C.  A. 
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366,  holding  patent  for  fruit-parcr  was  not  infringed;  Harmon  v. 
Struthers,  57  Fed.  639,  holding  Bliss  patent  for  reversing  gear  for  steam- 
engines,  infringed;  Morley  etc.  Mach.  Co.  v.  Lancaster,  129  U.  S.  286, 
32  L.  Ed.  723,  9  Sup.  Ct.  307,  Harmon  v.  Struthers,  43  Fed.  444,  Feather- 
stone  V.  Geo.  R.  Bidwell  Cycle  Co.,  53  Fed.  116,  Ames  v.  Woven- Wire 
Mach.  Co.,  69  Fed.  707,  McCormick  Harvesting  Mach.  Co..  v.  Aultman, 
69  Fed.  387,  16  C.  C.  A.  259,  and  Von  Schmidt  v.  Bowers,  80  Fed.  148, 
25  C.  C.  A.  323,  a  pioneer  inventor  is  entitled  to  a  generic  claim;  Ford 
v.  Bancroft,  85  Fed.  458,  holding  patent  not  entitled  to  a  broad  range 
of  equivalents;  Campbell  Printing  Press  Co.  v.  Duplex  Printing  Press 
Co.,  86  Fed.  338,  holding  Kidder  and  Stonemetz  patents  not  infringed; 
Bowers  v.  San  Francisco  Bridge  Co.,  91  Fed.  417,  holding  Bowers' 
dredging  apparatus  was  of  a  pioneer  character;  Tonduer  v.  Chambers, 
37  Fed.  335,  Richardson  v.  Shepard,  60  Fed.  275,  Eastman  Co.  v.  Blair 
Camera  Co.,  62  Fed.  403,  Consolidated  etc.  Shocf  Co.  v.  Chicago  etc.  Ry. 
Co.,  69  Fed.  414,  all  construing  patent;  Davock  v.  Chicago  etc.  R.  Co., 
69  Fed.  469,  upholding  Hawk's  patent  for  ''angle  splices"  for  railway 
joint. 

Distinguished  in  Mayo  Knitting  etc.  Co.  v.  E.  Jenckes  Mfg.  Co.,  133 
Fed.  541,  66  C.  C.  A.  503,  holding  void  Mayo  patent  No.  461,357,  claim 
11,  for  circular  knitting-machine. 

Patents  granted  to  O.  W  BichardsoB,  for  an  Improyement  in  steam 
safety  valves,  are  valid. 

Approved  in  Albright  v.  Langfield,  131  Fed.  475,  upholding  Albright 
patent  No.  439,086,  for  coin  purse;  Consolidated  Brake  Shoe  Co.  v.  De- 
troit Steel  etc.  Co.,  59  Fed.  909,  upholding  Ross  patent  for  railway 
brake-shoe ;  S.  F.  Heath  Cycle  etc.  Co.  v.  Hay,  67  Fed.  250,  251,  uphold- 
ing Johnson  patent  for  inflating  bicycle  tires;  Crosby  Cycle  etc.  Valve 
Co.  V.  Consolidated  Safety- Valve  Co.,  141  U.  S.  443,  35  L.  Ed.  811,  12 
Sup.  Ct.  49,  arguendo. 

Distinguished  in  Consolidated  etc.  Valve  Co.  v.  Ash  ton  Valve  Co.,  26 
Fed.  320,  arguendo. 

Miscellaneous.  Cited  in  Motion  Picture  Co.  v.  Centaur  Film  Co.,  217 
Fed.  251,  holding  equity  has  jurisdiction  of  suit  instituted  two  days  pre- 
vious to  expiration  of  patent,  to  enjoin  use  of  negatives  made  from  in- 
fringing kinetoscope  machine. 

113  U.  S.  179-199,  28  L.  Ed.  908,  5  Sup.  Ct.  407,  BBTAN  v.  KENNETT. 

"Property,"  In  treaty  by  which  Louisiana  was  acquired,  comprehends 
every  species  of  title,  inchoate  or  complete,  legal  or  equitable,  and  embraces 
rights  which  lie  in  contract,  executory  as  well  as  executed. 
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Approved  in  Corkran  Oil  etc.  Co.  v.  Amaudet,  111  La.  577,  35  South. 
763,  following  rule. 

Effect  of  treaties  on  alien 's  right  to  inherit.    Note,  32  L.  B.  A.  183. 

Under  statute  of  Missouil,  proceedings  may  be  maintained  against  non- 
resident minors  served  by  publication. 

Approved  in  Cohen  v.  Portland  Lodge  etc.  Elks,  144  Fed.  276,  on  ser- 
vice by  publication  on  nonresident  defendant  under  B.  &  Co.  Comp.  Or., 
§§  56,  57,  minority  of  defendant  immaterial;  United  States  v.  Eisenbeis, 

112  Fed.  196,  50  C.  C.  A.  179,  holding  final  judgment  of  State  court 
offered  in  evidence  Federal  court,  validity  not  questioned  for  errors  not 
affecting  jurisdiction  of  court  rendering  it;  Perry  v.  Young,  133  Tenn. 
534,  182  S.  W.  580,  holding  in  suit  to  reform  insusaiicp  policy,  court 
having  jurisdiction  of  res  could  bond  nonresident  distributees;  Clem  v. 
Given 's  Exr.,  106  Va.  148,  55  S.  E.  568,  holding  in  suit  brought  against 
executor  and  widow  of  vendor  for  specific  performance  of  sale  of  prop- 
erty, ^executor  could  be  proceeded  against  by  publication;  Bennett 
v.  Fenton,  41  Fed.  285,  10  L.  B.  A.  602,  upholding  judgment  against 
nonresident  served  by  publication. 

Whether  jurisdiction  of  suit  to  quiet  title  or  remove  cloud  on  title 
of  land  within  territorial  jurisdiction  may  rest  upon  constructive 
service  of  nonresident.    Note,  29  L.  B.  A.  (N.  8.)  626. 

Questions  involved  in  determination  of  a  suit  in  equity  are  not  open 
to  re-examination,  in  any  collateral  proceeding  between  parties  or  privies, 
if  court  bad  Jurisdiction. 

Approved  in  Kittel  v.  Trustees  etc.  Improvement  Fund,  139  Fed.  955, 
when  trustees  of  Florida  improvement  fund,  joined  as  defendants  in 
foreclosure  of  lands  covering  certificate  from  them  alleged  in  answer 
intention  to  comply  with  certificate  they  are  estopped  from  denying 
authority  to  make  certificate;  Russell  A  Co.  v.  Lamb,  49  Fed.  771, 
following  rule;  Police  Jury  v.  Police  Jury,  49  La.  Ann.  1335,  22  South. 
377,  defense  once  decided  cannot  be  set  up  in  a  second  suit. 

113  U.  S.  19^202,  28  Ii.  Ed.  948,  5  Sop.  Ot  422,  NOBTHEBN  IJBEBT7 
MARKET  CO.  v.  KELLT. 

Where  market  company,  incorporated  for  twenty  years,  leased  its  stalls 
for  ninety-nine  years,  accepting  twenty  notes  for  rental,  it  might  validly 
thereafter  accept  a  compromise  note  from  lessee  for  a  smaller  som,  in  fnU 
payment,  the  compromise  being  valid  consideration  for  such  new  note. 

Approved  in  McAtee  v.  Shade,  185  Fed.  449,  107  C.  C.  A.  512,  holding 
cashier  indorsing  notes  taken  for  loans  in  excess  of  statutory  limit  could 
be  held  as  guarantor;  National  Bank  of  Commerce  v.  Rockefeller,  174 
Fed.  27,  9S  C.  C.  A.  8,  holding  guarantor  giving  note  to  cover  indebted- 
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ness  antedating  his  contract  of  guaranty  may  have  same  canceled ;  Toll- 
man V.  Quincy,  129  Fed.  975,  where  defendant's  note  transferred  to 
plaintiff  before  maturity  in  settlement  of  pending  snit,  plaintiff's  coun- 
sel being  told  it  was  given  by  maker  to  payee  in  settlement  of  account, 
it  is  no  defense  that  it  was  accommodation  paper;  Northern  Liberty 
Market  Co.  v.  Steubner,  4  Mackey  (D.  C),  307,  upholding  consideration 
for  note  given  in  compromise ;  Armijo  v.  Henry,  14  N.  M.  191,  25  L.  B.  A. 
(N.  8.)  275,  89  Pac.  308,  upholding  validity  of  note  given  in  compromise 
of  alnount  due  on  tax  sale  certificate;  Uano  etc.  Furnace  Co.  v.  Pacifio 
Imp.  Co.,  66  Fed.  531,  13  C.  C.  A.  625,  whether  contract  was  void  or 
valid,  there  was  sufficient  ground  for  litigation  to  constitute  a  good 
consideration  for  note;  Central  Trust  Co.  v.  Carter,  78  Fed.  232,  24 
C.  C.  A.  73,  sustaining  settlement  as  justified  by  compromise  of  a  doubt- 
ful claim. 

113  XT.  S.  203-204,  28  L.  Ed.  979,  5  Sap.  Ot.  420,  TUOKEB  ▼.  MAflSER. 

Patent  for  placer  mining  claim,  composed  of  distinct  mining  locationi, 
some  of  which  were  made  after  1870,  and  together  embracing  over  one  hun- 
dred and  sixty  acres,  is  valid. 

Approved  in  Carson  City  etc.  Min.  Co.  v.  North  Star  Min.  Co.,  83 
Fed.  664,  28  C.  C.  A.  333,  patent  is  conclusive  as  to  locations  and  pei^ 
formance  of  legal  requisites. 

Miscellaneous.  Cited  in  Peabody  GK>ld  Min.  Co.  v.  GK>ld  Hill  Min.  Co., 
Ill  Fed.  820,  49  C.  C.  A.  637,  holding  patent  for  mineral  lands  sixteen 
years  old,  protecting  rights  continuously  exercised  by  patentee  and 
predecessors  for  fifty  years,  valid,  several  claims  unitable  into  one. 

113  U.  S.  206-212,  28  L.  Ed.  959,  5  Sap.  Cft  423,  CABDWEIJi  ▼.  AMEBICAK 
BBIDaE  00. 

Olaose  in  act  admitting  Oalifomia,  'that  all  navigable  waters  within 
said  State  shall  be  common  highways  and  forever  free,  as  well  to  its  in^ 
habitants  as  to  citizens  of  United  States,'*  in  no  way  impairs  State's  power 
over  its  navigable  waters. 

Approved  in  Manigault  v.  Springs,  199  U.  S.  479,  50  L.  Ed.  278,  26 
Sup.  Ct.  127,  State  Constitution  providing  that  navigable  waters  shall 
forever  remain  public  highways  does  not  prevent  legislature  from  au- 
thorizing dam  across  stream  to  subserve  drainage  of  lowlands;  Dehon 
V.  Lafourche  Basin  Levee  Board,  110  La.  779,  34  South.  775,  holding 
Governor  of  State  may  ex  officio  be  invested  with  certain  functions  of 
administration  of  levee  boards  without  one  governmental  branch  inter- 
fering with  the  other;  Frost  v.  Washington  County  R.  R.  Co.,  96  Me.  83, 
85,  87,  59  L.  B.  A.  68,  51  Atl.  808,  809,  holding  right  of  navigation  in 
tide-water  channel  not  private  property  right  but  public  right  abridged 


113  U.  S.  205-212         NOTES  ON  U.  S.  REPORTS.  886 

or  extinguished  at  pleasure  of  sovereign;  Coyle  v.  Smith,  28  Okl.  143, 
145, 113  Pac.  953,  954,  upholding  right  of  Governor  to  convene  legislature 
at  other  place  than  seat  of  government,  Hamilton  v.  Vicksburg  etc.  R.  R. 
Co.,  119  U.  S.  285,  SO  L.  Ed.  395,  7  Sup,  Ct.  208,  Huse.v.  Glover,  119 
U.  S.  547,  30  L.  Ed.  490,  7  Sup.  Ct.  315,  Scheerer  v.  Columbia  Street 
Bridge  Co.,  11  Sawy.  577,  27  Ted.  174,  People  v.  Potrero  etc.  R.  R.  Co., 
67  Cal.  168,  7  Pac.  446,  J.  S.  Keator  Lumber  Co.  v.  St.  Croix  Boom  Corp., 
72  Wis.  84,  7  Am.  St.  Rep.  850,  38  N.  W.  537,  and  State  v.  District  Board 
of  School  Dist.,  76  Wis.  207,  20  Am.  St.  Rep.'  58,  7  L.  R.  A.  340,  44 
N.  W.  977,  all  following  rule;  Ward  v.  Race-Horse,  163  U.  S.  513,  41 
L.  Ed.  247, 16  Sup.  Ct.  1079,  holding  treaty  with  Indians  did  not  author- 
ize them  to  hunt  in  State,  in  violation  of  its  laws;  Hatch  v.  Wallamet 
Iron  Bridge  Co.,  27  Fed.  673,  674,  where  erection  of  bridge  has  been  en- 
joined, defendants  cannot  obtain  relief  on  ground  of  change  in  law  or 
alteration  in  plan  of  bridge;  United  States  v.  North  Bloomiield  Gravel 
Min.  Co.,  53  Fed.  627,  holding  Federal  courts  had  jurisdiction  of  suit  by 
United  States  to  enjoin  deposit  of  mining  debris;  Willamette  Iron  etc. 
Co.  V.  Hatch,  125  U.  S.  10,  11,  31  L.  Ed.  683,  8  Sup.  Ct.  816,  and  Pacific 
Gas  etc.  Co.  v.  Ellert,  64  Fed.  427,  holding  provision  in  act  admitting 
California  does  not  refer  to  physical  obstructions;  United  States  v. 
North  Bloomfield  Gravel  Min.  Co.,  81  Fed.  248,  upholding  act  of  Con- 
gress regulating  hydraulic  mining. 

UntU  Congross  acts,  power  of  State  as  to  bridges  over  navigable  streams, 
wltbln  its  limits,  is  plenary. 

Approved  in  Cummings  v.  Chicago,  188  U.  S.  428,  47  L.  Ed.  630,  23 
Sup.  Ct.  476,  holding  authority  of  State  prohibiting  erecting,  without 
permission,  structure  in  navigable  river  wholly  within  its  limits,  not 
superseded  by  act  of  March  3, 1899,  c.  425,  §  10 ;  Levy  v.  United  States, 
177  U.  S.  629,  44  L.  Ed.  918,  20  Sup.  Ct.  800,  holding  interstate  com- 
merce not  interfered  with  by  constructing  dam  across  side  channel  of 
Mississippi  same  result  of  crevasse  and  recent;  Gearlds  v.  Johnson,  183 
Fed.  621,  holding  Minnesota  Enabling  Act  (Act  Cong.  Feb.  26,  1857, 
c.  60,  §  5,  subd.  5)  repealed  so.  much  of  Chippewa  Indian  treaty  (10 
Stat.  1165)  as  prohibited  introduction  of  liquor  into  Indian  Territory; 
Rainy  Lake  River  Boom  Corp.  v.  Rainy  River  Lumber  Co.,  162  Fed.  293, 
89  C.  C.  A.  267,  holding  state  of  Minnesota  could  not  authorize  one  of 
its  citizens  to  construct  boom  over  Rainy  Lake  River  so  as  to  interfere 
with  rights  of  citizen  of  Canada;  United  States  v.  Union  Bridge  Co., 
143  Fed.  392,  company  building  bridge  over  navigable  stream  under 
State  charter,  providing  it  shall  not  obstruct  navigation,  may  be  com- 
pelled by  United  States  to  so  alter  it  as  not  to  obstruct  navigation; 
Maudlin  v.  Central  of  (Georgia  Ry.  Co.,  181  Ala.  594,  61  South.  948,  hold- 
ing complaint  alleging  nuisance  in  construction  of  bridge  over  navigable 
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stream  must  allege  same  buHt  without  consent  of  Secretary  of  War; 
Kansas  City  etc.  R.  R.  Co.  v.  Wiygul,  82  Miss.  231,  61  L.  R.  A-  578,  33 
South.  967,  railroad  which  has  constructed  bridge  over  navigable  inter- 
state river  under  State  grant  may  make  necessary  repairs ;  Seibert  v.  Mis- 
souri Pac.  Ry.  Co.,  188  Mo.  672,  70  L.  R.  A.  72,  87  S.  W.  999,  refusing 
to  interfere  with  decision  of  city  authorities  locating  machinery  for 
operating  safety-gates  at  railroad  crossing  where  thirty-nine  feet  of  un- 
obstructed space  in  highway  left;  Milwaukee  Western  Fuel  Co.  v.  Mil- 
waukee, 152  Wis.v  268,  139  N.  W.  544,  holding  State  cannot  prescribe 
that  proposed  bridge  be  approved  by  municipal  council;  In  re  City  of 
Seattle,  66  Wash.  285, 119  Pac.  802,  holding  approval  of  plans  by  Secre- 
tary of  War  was  only  prerequisite  of  right  of  State  to  bridge  navigable 
stream  whoUy  within  its  boundaiies;  Willamette  Iron  etc.  Co.  v.  Hatch, 
125  U.  S.  9,  31  L.  Ed.  632,  8  Sup.  Ct.  815,  and  Stockton  v.  Powell,  29 
Fla.  45,  15  L.  R.  A.  48,  10  South.  693,  both  following  rule;  Mononga- 
hela  Nav.  Co.  v.  United  States,  148  U.  S.  333,  37  L.  Ed.  470, 13  Sup.  Ct. 
629,  allowing  company  to  recover  from  United  States  for  the  taking  of 
its  franchise  to  take  tolls;  Covington  etc.  Bridge  Co.  v.  Kentucky,  154 
U.  S.  211,  88  L*  Ed.  966,  14  Sup.  Ct.  1089,  holding  invalid,  State  act 
fixing  tolls  on  bridge  between  two  States;  Lake  Shore  etc.  Ry.  v.  Ohio, 
166  U.  S.  366,  41  L.  Ed.  748,  17  Sup.  Ct.  357,  provisions  of  act  of  1896, 
conferring  upon  Secretary  of  War  authority  over  bridges  across  navi- 
gable streams,  does  not  deprive  State  of  authority  to  bridge  such 
streams ;  Lake  Shore  etc.  Ry.  Co.  v.  Ohio,  173  U.  S.  295,  43  L.  Ed.  702, 
19  Sup.  Ct.  469,  upholding  law  requiring  trains  to  stop  at  certain  vil- 
lages ;  Mills  V.  United  States,  46  Fed.  746,  12  L.  R.  A.  680,  where  govern- 
ment, in  improving  navigable  river,  injured  rice  fields,  it  was  damnum 
absque  injuria ;  United  States  v.  Bellingham  Bay  Boom  Co.,  81  Fed.  661, 
26  C.  C.  A.  547,  to  bring  obstructions  in  navigable  waters  within  a  Sta^e 
within  cognizance  of  Federal  courts,  there  must  be  a  Fe<?eral  statute; 
Snyder  v.  Foster,  77  Iowa,  640,  42  N.  W.  506,  holding  supervisors  had 
no  power  to  construct  bridge  over  navigable  lakes;  State  v.  Fulker,  43 
Kan.  247,  7  L.  R.  A.  187,  22  Pac.  1024,  intoxicating  liquors  transported 
from  another  State  to  this  are  subject  to  its  laws;  Green  etc.  Nav.  Co. 
V.  Chesapeake  etc.  R.  Co.,  88  Ky.  8,  2  L.  R.  A.  543,  10  S.  W.  8,  State 
could  not  obstruct  river  with  bridge,  where  it  had  agreed  not  to ;  Adams 
V.  Ulmer,  91  Me.  54,  39  Atl.  350,  holding  i)ermission  of  Secretary  of  War 
to  build  bridge  over  tide  waters  was  not  necessary;  Waterbury  v.  New- 
ton. 50  N.  J.  L.  539,  14  Atl.  607,  holding  legislature  may  forbid  the  sale 
of  counterfeit  food;  Nixon  v.  Reid,  8  S.  D.  615,  32  L.  R.  A.  820,  67 
N.  W.  60,  upholding  lease  of  ferry,  one  terminus  of  which  is  within 
limits  of  Indian  reservation;  dissenting  opinion  in  Bowman  v.  Chicago 
etc.  Ry.  Co.,  126  U.  S.  622,  31  L.  Ed.  720,  8  Sup.  Ct.  713,  majority  hold- 
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ing  invalid;  State  statute  forbidding  con£mon  carriers  to  bring  intoxi- 
cating liquors  into  the  State. 

Distinguished  in  dissenting  opinion  in  Northern  Pac.  Ry.  Co.  v.  8.  E. 
Slade  Lumber  Co.,  61  Wash.  202,  S4  L.  B.  A.  (N.  8.)  423,  112  Pac.  240, 
majority  holding  consent  of  State  to  building  of  bridge  could  not  operate 
against  vested  rights  of  wharf  owner. 

Constitutionality    of    State    r^ulations    of    interstate    commerce. 
Note,  27  Am.  St.  Bep.  654. 

Power  of  State  to  r^ulate  use  of  navigable  stream.    Note,  81  Am. 
Dec.  585. 

Effect  of  ordinance  of  1787  on  States  carved  out  of  Northwest  ter- 
ritory.   Note,  Ann.  Oae.  1915D,  946,  953. 

Right  to  obstruct  or  destroy  navigation  rights.    Note,  59  L.  B.  A. 
35,  40,  46. 

Commercial  power  of  Oongrew  is  exclusive  of  State  authority  only 
when  subjects  are  national  in  their  character  and  reanire  uniformity  of 
regulations  affecting  alike  all  the  States. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  404,  Ann.  Gas.  1916A,  18, 
48  L.  B.  A.  (N.  S.)  1151,  57  L.  Ed.  1543,  33  Sup.  Ct.  729,  holding  States 
may  prescribe  intrastate  railroad  rates  provided  same  are  not  unreason- 
able; BoUu  V.  Nebraska,  176  U.  S.  88,  44  L.  Ed.  384,  20  Sup.  Ct.  289, 
holding  admission  into  Union  of  Nebraska  ''upon  equal  footing"  did  not 
make  adoption  of  fifth  amendment  applicable  to  procedure  in  State 
court;  United  States  v.  United  States  Express  Co.,  180  Fed.  1011,  hold- 
ing State  of  Oklahoma  could  not  prohibit  interstate  shipments  of  liquor 
into  Indian  Territory;  Pender  v.  Brown,  120  Fed.  497,  66  C.  C.  A.  646, 
holding  Circuit  Court  of  Appeals  acquires  jurisdiction  by  returning  writ 
of  error  with  record  next  ensuing  term  or  showing  why  not  returned; 
Vallejo  Ferry  Co.  v.  Lang,  161  Cal.  675,  120  Pac.  422,  upholding  right 
of  City  of  Vallejo  to  grant  ferry  license ;  Ex  parte  Crosby,  38  Nev.  395, 
149  Pac.  991,  holding  State  may  prescribe  fishing  rules  and  regulations 
within  its  boundaries ;  State  v.  Columbia  Water  Power  Co.,  90  S.  C.  674, 
74  S.  E.  27,  upholding  right  of  City  of  Columbia  to  repair  canal;  St. 
Louis  etc.  Ry.  Co.  v.  Arkansas  etc.  Grain  Co.,  42  Tex.  Civ.  130,  95  S.  W. 
658,  upholding  State  statute  allowing  sale  of  goods,  of  which  acceptance 
was  refused  by  consignee;  Rhea  v.  Newport  etc.  R.  Co.,  50  Fed.  20,  21, 
following  rule ;  Railroad  Commission  Cases,  116  U.  S.  334,  29  L.  Ed.  645, 
6  Sup.  Ct.  346,  upholding  State  statute  creating  a  commission  to  super- 
vise railroads;  Cleveland  etc.  Ry.  Co.  v.  People,  175  HI.  366,  51  N.  E. 
844,  upholding  act  requiring  trains  to  stop  at  county  seats;  dissenting 
opinion  in  Norfolk  etc.  B.  R.  Co.  v.  Commonwealth,  88  Ya.  110,  13 
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L.  B.  A.  112,  13  S.  E.  344,  majority  holding  invalid,  statute  forbidding 
interstate  freight  trains  to  run  on  Stinday. 

113  U.  &  213-215,  28  L.  Ed.  975,  5  Snp.  Ot.  511,  VOSS  ▼.  FISHEB. 

Patent  for  a  combination  is  not  infringed,  unless  all  of  its  elements  are 
used. 

Approved  in  Kinzel  v.  Luttr^ll  Brick  Co.,  67  Fed.  927, 15  C.  C.  A.  827, 
and  Carter  Mach.  Co.  v.  Hanes,  78  Fed.  347,  34  C.  C.  A.  128,  both  follow- 
ing rule;  Travers  v.  Palmer,  23  Fed.  512,  holding  patent  for  hammocks 
not  infringed;  Leary  v.  Hohenstein,  37  Fed.  681,  holding  device  was  an 
equivalent,  and  patent  was  infringed;  Page  etc.  Fence  Co.  ▼.  Land,  49 
Fed.  942,  holding  that  there  was  an  infringement. 

113  U.  8.  216-216,  28  L.  Ed.  983,  5  Snp.  Ot.  432,  OAIIJaOT  ▼.  DEETEEK. 

Where  no  return  has  been  made  to  a  writ  of  error  by  filing  transcript 
of  record  in  Supreme  Oourt,  before  or  during  term  of  court  next  succeeding 
filing  of  writ  in  Circuit  Court,  no  Jurisdiction  can  be  acquired  by  Supreme 
Court. 

Approved  in  Peralta  v.  California,  235  U.  S.  686,  59  L.  Ed.  425,  35 
Sup.  Ct.  203,  following  rule ;  FayoUe  v.  Texas  etc.  R.  R.  Co.,  124  U.  S. 
523,  31  K  Ed.  534,  8  Sup.  Ct.  589,  dismissing  appeal  because  of  failure 
to  docket  case  at  return  term. 

Distinguished  in  Freeman  v.  United  States,  227  Fed.  735,  holding 
where  transcript  was  unusually  laige  court  might  grant  lengthy  exten- 
sion. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  851. 

113  U.  8.  216-218,  28  L.  Ed.  983,  5  Sup.  Ot  431,  OHEONO  AH  MOT  ▼. 
UNITED  STATES. 

Court  will  not  decide  questions  arising  in  cases  wliicb  no  longer  exist, 
in  regard  to  rights  which  it  cannot  enforce. 

Approved  in  Atlantic  etc.  R.  R.  Co.  v.  Blanton,  80  Ga.  565,  6  S.  E. 
585,  following  rule;  United  States  v.  Hamburg- Amerikanische  Co.,  239 
U.  S.  476,  60  h.  Ed.  391,  36  Sup.  Ct.  216,  holding  European  war  pre- 
vented court  from  deciding  whether  transatlantic  steamship  companies 
were  engaged  in  monopolistic  trade;  Wilson  v.  Shaw,  204  U.  S.  30,  51 
L.  Ed.  355,  27  Sup.  Ct.  233,  upholding  title  of  United  States  to  Panama 
Canal  zone ;  Hale  v.  Berg,  41  Ind.  App.  50,  83  N.  E.  358,  holding  where 
appeal  from  order  granting  license  is  made  after  expiration  of  license, 
appeal  will  be  dismissed. 

Distinguished  in  Mackenzie  v.  Barrett,  141  Fed.  965,  5  Ann.  Gas.  551, 
73  C.  C.  A.  280,  allowing  habeas  corpud  where  petitioner  under  arrest 
but  out  on  bail. 
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Right  of  Chinese    to    bail   in    deportation  proceedings.    Note,  81 
L.R.A.  (N.  S.)1089. 

113  U.  S.  218-222,  28  L.  Ed.  980,  5  Sap.  Ct  427,  FBIOE  ▼.  PENNSYIiVAHIA. 
B.  B.  00. 

Federal  atatatea^  aathorlaing  employment  of  mail  derk  on  train,  niio 
la  carried  without  extra  charge,  do  not  make  him  a  paaaenger,  or  give  him 
any  right,  as  against  the  railroad,  for  negligence,  which  would  not  helong 
to  any  other  person  similarly  employed  hy  others.  Oonseanently,  no  Federal 
question  is  involyed  in  judgment  for  injury  against  him  in  suit. 

Approved  in  P.  &  L.  etc.  R.  R.  Co.  v.  Bishop,  13  Ohio  C.  C.  394,  fol- 
lowing rule;  Martin  v.  Pittsburg  etc.  R.  R.  Co.,  203  U.  S.  292,  293, 
8  Ann.  Oas.  87,  51  L.  Ed.  190,  27  Sup.  Ct.  100,  holding  Pennsylvania  Act 
of  April  4, 1868,  gives  injured  mail  clerk  only  the  rights  existing  in  favor 
of  railroad  employees;  Bankers  ▼.  Mutual  Casualty  Co.  v.  Minneapolis 
etc.  A.  Co.,  192  U.  S.  384,  48  K  Ed.  490,  24  Sup.  Ct.  329,  holding  suit 
against  railway  carrying  United  States  mail  for  negligently  losing  pack- 
age, Circuit  Court  of  Appeals  has  jurisdiction,  diverse  citizenship  exist- 
ing; Boston  Ins.  Co.  v.  Chicago  etc.  Ry.  Co.,  118  Iowa,  434,  92  N.  W.  92, 
holding  railroad  controlling  only  car  and  mail  therein  is  not  bailee  ren- 
dering it  liable  to  addressee  for  its  loss  due  to  negligence  of  its  servants ; 
Lasater  v.  St.  Louis  etc.  Ry.  Co.,  177  Mo.  App.  539,  160  S.  W.  819, 
allowing  widow  of  demised  mail  clerk  the  right  to  statutory  penalty 
prescribed  for  negligent  killing. 

Distinguished  in  Magoffin  v.  Missouri  etc.  Ry.  Co.,  102  Mo.  543,  22 
Am.  St  Eep.  799, 15  S.  W.  76,  holding,  under  statute,  postal  clerk  to  be  a 
passenger. 

Duty  and  liability  of  carrier  of  passengers  to  postal  clerk.    Note, 
6  Ann.  Gas.  865. 

Railroad's  liability  for  injuries  to  postal  clerks  on  trains.    Note, 
19  L.  R.  A.  340. 

Which  of  two  or  more  is  master  of  person  conceded  to  be  servant  of 
one.    Note,  37  L.  B.  A.  68. 

* 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  540. 

Miscellaneous.  Cited  in  Yarrington  v.  Delaware  &  Hudson  Co.,  143 
Fed.  669,  generally;  Phipps  v.  Wisconsin  Cent.  Ry.  Co.,  133  Wis.  157, 
113  N.  W.  457,  holding  statute  of  Wisconsin  allowing  examination  be- 
fore trial  of  employees  and  former  employees  of  corporations  did  not 
extend  to  individuals. 
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113  U.  &  222-227,  28  L.  Ed.  981,  5  Sap.  Ct.  428,  DAKOTA  00.  Y.  OUDDEK. 

Agreement  of  compromise  pending  appeal,  whereby  Judgment  below  was 
settled  by  a  new  agreement,  eztlngniBhed  the  Judgment,  and  the*  appellate 
court  had  no  Jurisdiction  of  the  appeal. 

Approved  in  Thorp  v.  Bonnifield,  177  U.  S.  19,  44  L.  Ed.  664,  20 
Sup.  Ct.  635,  holding  voluntary  settlement  by  judgment  debtor  with  one 
plaintiff  and  payment  to  him,  leaving  amount  unpaid  less  than  jurisdic- 
tional amount,  right  of  review  fatal;  Trumbull  v.  Jefferson  County,  60 
Wash.  481,  140  Am.  St  Bep.  943,  111  Pac.  670,  holding  grantee  under 
lis  pendens  may  prosecute  appeal  from  judgment  of  title  adverse  to 
liis  grantor;  Mills  v.  Green,  159  U.  S.  654,  40  L.  Ed.  294, 16  Sup.  Ct.  133, 
dismissing  case,  where  some  event  has  occurred  pending  appeal,  which 
makes  grant  of  effectual  relief  impossible;  Allen  v.  Georgia,  166  U.  S. 
140,  41  L.  Ed.  950,  17  Sup.  Ct.  526,  upholding  court's  dismissal  of  writ 
of  error,  plaintiff  having  abandoned  his  case;  Weaver  v.  Kelly,  92  Fed. 
421,  34  C.  C.  A.  423,  where  a  defendant  purchased  plaintiff's  interest, 
suit  should  have  been  dismissed ;  In  re  Burdick,  162  HI.  53,  44  N.  E.  414, 
dismissing  collusive  suit;  Franklin  v.  Peers,  95  Ya.  604,  29  S.  E.  322, 
holding  courts  will  not  decide  moot  questions;  State  v.  Wilkinson,  20 
Neb.  620,  31  N.  W.  381,  arguendo. 

Distinguished  in  Hoogendom  v.  Daniel,  202  Fed.  432,  120  C.  C.  A. 
537,  holding  payment  and  satisfaction  of  judgment  is  no  ground  for 
dismissal  of  writ  of  error;  Lumaghi  v.  Abt,  126  Mo.  App.  229, 103  S.  W. 
106,  holding  where  judgment  was  paid  in  order  to  remove  lien,  same 
did  not  prevent  suing  out  writ  of  error;  State  v:  Philips,  97  Mo.  338, 
3  L.  B.  A.  479,  10  S.  W.  857,  holding  defendant  could  not  abate  action 
by  canceling  tax  bills. 

Validity  and  enforceability  of  stipulation  waiving  right  to  appeal. 
Note,  19  Ann.  Oas.  1056. 

Supreme  Oourt  will,  in  a  proper  case,  receive  evidence  dehors  the 
record,  affecting  its  proceeding  in  a  case  before  it  oii  error  or  appeaL 

Approved  in  Gulf  etc.  Ry.  Co.  v.  Dennis,  224  U.  S.  608,  56  K  Ed.  862, 
32  Sup.  Ct.  542,  holding  Supreme  Court  considering  constitutionality 
of  State  statute  may  take  notice  of  decision  of  State  court  rendered 
while  appeal  was  pending,  Keely  v.  Ophir  Hill  Consol.  Min.  Co.,  169 
Fed.  605,  95  C.  C.  A.  99,  holding  where  action  at  law  and  suit  in  equity 
were  instituted  at  same  time,  decision  on  appeal  in  action  at  law  will 
bar  subsequent  appeal  in  action  in  equity;  Ridge  v.  Manker,  132  Fed. 
601,  67  C;  C.  A.  596,  determining  conclusiveness  of  State  decree  against 
receivers  appointed  by  court  of  another  county;  Board  of  Commrs.  of 
Clinton  County  v.  Clark,  43  Ind.  App.  601,  87  N.  E.  1059,  hdlding  ap- 
peal dismissed  on  agreement  of  appellee  to  pay  costs  and  appellant  to 
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pay  judgment  barred  latter  from  any  further  right  of  appeal;  In  re 
Button's  Estate,  92  Mo.  App.  137,  holding  appellate  courts  are  some- 
times compelled  to  receive  evidence  dehors  the  record  affecting  their 
X>roceedingB  in  cases  before  them  on  appeal  or  writ  of  error;  Scruby  v. 
Norman,  91  Mo.  App.  520,  holding  appellate  court  may  of  necessity  be 
compelled  to  receive  evidence  dehors  the  record,  as  showing  parties 
becoming  bankrupt  since  taking  appeal;  Merriam  v.  Victory  Min.  Co., 
37  Or.  329,  60  Pac.  998,  holding  order  fixing  erroneously  the  amount  re- 
ceiver must  turn  over,  same  being  beyond  amount  in  his  custody,  he  may 
appeal  therefrom ;  Barnes  v.  Lynch,  9  Okl.  22,  59  Pac.  999,  applying  rule 
where  proceedings  after  judgment,  for  appointment  of  referee  and  tak- 
ing accounting  presented  in  supx>ort  of  motion  to  dismiss  appeal,  by 
attested  copies  of  record  and  by  affidavit;  Ehrman  v.  Astoria  Ry.  Co., 
26  Or.  379,  38  Pac.  306,  and  Kimball  v.  KimbaU,  174  U.  S.  162,  43  L.  Ed. 
932,  19  Sup.  Ct.  641,  both  following  rule;  Elwell  v,  Fosdick,  134  U.  S. 
513,  33  L.  Ed.  1002,  10  Sup.  Ct.  601,  noticing  release  not  found  in  the 
transcript  of  the  record;  Bolen  v.  Cumby,  53  Ark.  516,  14  S.  W.  927, 
receiving  evidence  dehors  the  record,  of  waiver  of  appeal;  First  Nat. 
Bank  v.  Henderson,  101  Cal.  309,  35  Pac.  899,  considering  facts  arising 
after  appeal;  Atlantic  etc.  R.  R.  Co.  v.  Blanton,  80  Ga.  565,  6  S.  E.  586, 
receiving  evidence  of  settlement  of  case  outside  the  record. 

Distinguished  in  Sharon  v.  Sharon,  79  Cal.  647,  22  Pac.  30,  holding 
former  adjudication  by  Federal  court  cannot  be  presented  for  first  time 
on  appeal. 

Power  of  appellate  court  to  consider  evidence  not  produced  in  court 
below.    Note,  9  Ann.  Oas.  953. 

Miscellaneous.  Cited  in  State  v.  Standard  Oil  Co.,  218  Mo.  389,  116 
S.  W.  1022,  holding  where  Supreme  Court  forfeits  franchise  of  corpora- 
tion account  of  violation  of  anti-trust  law,  it  may  allow  defendant  cer- 
tain length    of  time  to  withdraw  from  combination. 

113  U.  S.  227-242,  28  L.  Ed.  996,  5  Sup.  Ct.  433,  ANBESSOK  00.  OOMBOta 
y.  SEAL. 

Where  legislative  authority  having  been  given  for  issue  of  boads  by  a 
statute  under  which  the  authorities  acted,  recital  in  bonds  of  wrong  statute, 
but  also  of  their  issuance  in  pursuance  of  vote  of  electors,  was  elfective  to 
cover  any  irregularity  aa  to  notice  which  did  not  appear  in  the  record,  but 
was  sought  to  be  proved  aliunde. 

Approved  in  Stanley  County  v.  Coler,  190  U.  S.  450,  47  L.  Ed.  1134, 
23  Sup.  Ct.  816,  holding  recitals  in  county  bonds,  that  they  w^re  issued 
as  subscription  to  railway,  authority  being  stated,  bona  fide  holder  may 
presume  performance  of  everything  giving  validity  (aflBrming  113  Fed. 
706) ;  Wilkes  County  Commrs.  v.  Color,  180  U.  S.  625,  43  K  Ed.  652, 
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21  Sup.  Ct.  465,  holding  rights  of  holders  of  county  bonds  are  determin- 
able in  Federal  court  according  to  State  law  as  interpreted  by  highest 
State  court  at  time  of  matter;  Truman  v.  Inhabitants  of  Town  of  Har- 
mony, 205  Fed.  554,  holding  where  bonds  are  to  be  issued  on  condition 
of  railroad  performing  condition,  their  issuance  presumes  performance 
in  accordance  therewith;  Piatt  v.  Hitchcock  County,  139  Fed.  933,  71 
C.  C.  A.  649,  applying  rule  where  county  commissioners,  authorized  to 
issue  bonds  not  exceeding  ten  per  cent  of  last  preceding  assessment,  re- 
cited bonds  issued  pursuant  to  specified  statutes  and  bonds  issued  after 
last  assessment  but  board  had  power  until  few  days  later  to  alter  assess- 
ment; Kearney  v.  Woodruff,  115  Fed.  95,  53  C.  C.  A.  117,  holding  bonds 
for  irrigation  ditch  no  defense  to  action  by  bona  fide  purchaser  based 
thereon,  that  proposition  was  not  same  as  recited  in  the  bonds;  Inde- 
pendent School  Dist.  V.  Rew,  111  Fed.  10,  55  L.  R.  A-  364,  49  C.  C.  A. 
198,  holding  innocent  purchaser  of  negotiable  bonds  from  others  than 
municipality  or  its  agents,  question  of  excessive  indebtedness  does  not 
arise;  Clarke  v.  Northampton,  105  Fed.  314,  holding  court  authorita- 
tively determining  that  certain  averments  required  by  statute  in  issuing 
bonds  to  be  jurisdictional,  omission  thereof  in  petition  renders  bonds 
unqualifiedly  void;  D^Esterre  v.  Now  York,  104  Fed.  610,  44  C.  C.  A. 
75,  holding  municipal  bonds  erroneously  reciting  statute  issued  there- 
under does  not  affect  their  validity  where  condition  precedent  was  not 
claimed  omitted ;  Hughes  County  v.  Livingston,  104  Fed.  315,  43  C.  C.  A. 
541,  holding  legal  issue  of  bonds  to  fund  debt  of  municipality  neither 
creates  nor  increases  the  debt,  but  simply  changes  its  form;  Peck  v. 
Hempstead,  27  Tex.  Civ.  87,  65  S.  W.  657,  holding  municipal  negotiable 
bonds  issued  by  city  officials,  recitals  therein  of  authorization  do  not 
estop  city  showing  unauthorization ;  Haag  v.  Board  of  Co.  Commrs.,  34 
Fed.  780,  holding  misnomer  of  company  did  not  affect  validity  of  bonds ; 
Wesson  v.  Salines  Co.,  73  Fed.  919,  20  C.  C.  A.  227,  holding  county  could 
not  show  bonds  were  void,  because,  in  fact,  issued  as  a  donation;  Heed 
V.  Commissioners  of  Cowley  County,  82  Fed.  720,  estopping  county  from 
questioning  acts  of  officers;  Second  Ward  Sav.  Bank  v.  Huron,  80  Fed. 
662,  and  South  St.  Paul  v.  Lamprecht  Bros.  Co.,  88  Fed.  453,  31  C.  C.  A. 
585,  holding  recital  estopped  county  from  denying  that  bonds  were  au- 
thorized; Nelson  v.  Haywood  County,  87  Tenni  807,  4  L.  R.  A.  059,  11 
S.  W.  891,  holding  town  estopped  to  set  up  irregularity  of  election  no^ 
tice. 

Distinguished  in  Board  of  Commrs.  of  Stanly  County  v.  Coler,  113 
Fed.  706,  51  C.  C.  A.  379,  holding  recital  in  municipal  bonds  of  issue 
imder  invalid  act  does  not  preclude  inquiry  relative  to  upholding  them 
by  other  valid  authority;  Crow  v.  Oxford,  119  IT.  S.  223,  30  L.  Ed.  390, 
7  Sup.  Ct.  185,  where  reference  in  bonds  was  not  a  clerical  error;  Ninth 
Nat.  Bank  v.  Knox  Co.,  37  Fed.  79,  where  recital  was  merely  general. 
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Municipal  bonds,  in  hands  of  bona  fide  holder,  t^e  free  from  any  im- 
pairment by  reason  of  Improper  act  of  board  in  parting  with  stock  of  rail- 
road for  which  bonds  were  issued. 

Approved  in  Town  of  Aurora  v.  Gatesr208  Ted.  108,  L.  R.  A.  1915A, 
910,  125  C.  C.  A.  329,  refusing  to  allow  bona  fide  holder  of  bonds  to 
suffer  account  of  failure  of  mayor  to  properly  publish  notice;  Board  of 
Commrs.  of  Stanly  County  v.  Coler,  113  Fed.  723,  51  C.  C.  A.  379,  hold- 
ing recitals  in  county  negotiable  bonds,  issue  authorized  by  statute, 
estops  denial  that  subscription  was  necessary  to  aid  completion  of  rail- 
road; Clapp  V.  Otoe  County,  104  Fed.  481,  45  C.  C.  A.  579,  holding 
recital  in  municipal  bonds  authorized  by  statute,  all  legal  requirements 
complied  with,  estops  corporation  defending  action  against  innocent  pur- 
chaser, on  ground  of  irregularity;  Hayden  v.  Town  of  Aurora,  57  Colo. 
400,  142  Pac.  187,  holding  recital  in  ordinance  books  and  in  bonds  that 
ordinance  had  been  published  was  binding  on  city;  Cairo  v.  Zane,  149 
U.  S.  137,  37  L.  Ed.  678,  13  Sup.  Ct.  808,  holding  wrong  of  city  council 
could  not  vitiate  bonds  in  hands  of  bona  fide  holder;  Evansville  v.  Den- 
nett, 161  U.  S.  443,  40  L.  Ed.  763,  16  Sup.  Ct.  616,  holding  recitals 
estopped  town  from  denying  sufficiency  of  petition  for  issuance  of  bonds; 
National  Life  Ins.  Co.  v.  Board  of  Education,  62  Fed.  784,  10  C.  C.  A. 
637,  misapplication  of  proceeds  of  bonds  no  defense  as  against  bona 
fide  holder;  Huron  v.  Second  Ward  Sav.  Bank,  86  Fed.  277,  279,  30 
C.  C.  A.  38,  holding  bona  fide  holder  need  not  consider  question  of  ex- 
cessive indebtedness;  Board  of  Commrs.  of  Seward  County  v.  Aetna 
Life  Ins.  Co.,  90  Fed.  224,  32  C.  C.  A.  585,  estopping  county  from  denying 
validity  of  refunded  debt. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  R^.  855. 

Where  issue  or  use  of  bonds  was  not  enjoined  for  over  two  yearn  be- 
tween day  of  election  and  the  time  company  parted  with  bonds  for  value,  and 
county  paid  interest  for  ten  years  on  bonds,  it  was  estopped,  as  against 
bona  fide  holders,  from  defending  oii  ground  of  want  of  proper  notice  of 
election. 

Approved  in  Tulare  Irr.  Dist.  v,  Shepard,  185  U.  S.  22,  46  L.  Ed.  783. 
22  Sup.  Ct.  539,  holding  de  facto  corporation  receiving  full  considera- 
tion for  bonds  issued  by  it  cannot  set  up  never  legally  incorporated, 
against  holder  for  value  without  notice ;  Noel  Young  Bond  &  Stock  Co. 
V.  Mitchell  County,  21  Tex.  Civ.  646,  54  S.  W.  289,  holding  while  commis- 
sioners' court  issued  unauthorized  interest-bearing  bonds  the  levying  tax 
and  paying  interest  several  years  constitute  ratification  of  same;  Dud- 
ley V.  Board  of  Commrs.  of  Lake  County,  80  Fed.  680,  26  C.  C.  A.  82,  fol- 
lowing rule;  Coler  v.  Board  of  Commissioners  of  Santa  Fe  County,  6 
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N.  M.  137,  27  Pac.  631,  holding  bond  reciting  compliance  with  law 
cannot  be  impeached  in  hands  of  bona  fide  holder. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  K.  A.  1915A,  964. 

Where  defendant  did  not  ask  to  go  to  Jury  on  any  question  of  fact, 
and  questions  were  wholly  questions  of  law,  and  a  verdict  for  defendant 
would  have  been  set  aside,  it  was  proper  to  direct  verdict  for  plaintiff. 

Approved  in  Hepner  v.  United  States,  213  U.  S.  113,  27  L.  R.  A. 
(N.  S.)  739,  53  L.  Ed.  724,  29  Sup.  Ct.  474,  upholding  directed  verdict 
in  suit  by  United  States  to  recover  penalty  for  inducing  alien  to  migrate 
for  labor  purposes;  McGuire  v.  Blount,  199  U.  S.  148,  50  L.  Ed.  130,  26 
Sup.  Ct.  1,  upholding  direction  of  verdict  in  ejectment;  Marande  v. 
Texas  &  Pac.  R.  R.  Co.,  184  U.  S.  191,  46  L.  Ed.  496,  22  Sup.  Ct.  346, 
holding  that  locomotives  will  cause  ignition  of  cotton,  and  that  negli- 
gence is  clearly  established,  justifies  court's  directing  the  verdict;  Dis- 
trict of  Columbia  v.  Moulton,  182  U.  S.  582,  45  L.  Ed.  1241,  21  Sup.  Ct. 
842,  holding  question  of  negligence  or  no  negligence  one  of  law  for  court, 
where  but  one  inference  can  reasonably  be  drawn  from  the  evidence; 
Patton  V.  Texas  &  P.  R.  R.  Co.,  179  U.  S.  660,  45  L.  Ed.  363,  21  Sup.  Ct. 
276,  holding  accident  to  fireman,  caused  by  loose  step  on  locomotive,  not 
necessarily  showing  employer's  negligence,  and  evidence  justifying  court 
may  direct  verdict;  Swords  v.  Page,  174  Fed.  919,  98  C.  C.  A.  528,  up- 
holding directed  verdict  where  director  selling  shares  to  bank  was  not 
proven  to  have  known  of  its  insolvent  condition;  Russell  v.  Oregon  etc. 
R.  Co.,  156  Fed.  26,  83  C.  C.  A.  618,  upholding  directed  verdict  in  injury 
case  where  evidence  clearly  showed  contributory  negligence;  National 
Assn.  of  Ry.  Postal  Clerks  v.  Scott,  155  Fed.  96,  83  C.  C.  A.  652,  holding 
bruise  on  leg  was  not  sufiicient  evidence  to  prove  death  from  accident ; 
Guild  V.  Pringle,  145  Fed.  314,  76  C.  C.  A.  192,  upholding  refusal  to 
direct  verdict  in  action  against  city  contractor  for  death  of  pedestrian 
by  falling  into  excavation  where  evidence  conflicted;  International  Text 
Book  Co.  V.  Heartt,  136  Fed.  133,  69  C.  C.  A.  127,  applying  principle  in 
action  against  corporation  for  slanderous  words  of  agent;  Green  well  v. 
Washington  Market  Co.,  21  D.  C.  308,  upholding  directed  verdict  where 
evidence  plainly  showed  plaintiff  guilty  of  contributory  negligence ;  Ford 
V.  Ford,  27  App.  D.  C.  412,  6  L.  R.  A.  (N.  S.)  442,  holding  where  defend- 
ant in  ejectment  produces  deed  and  plaintiff's  testimony  as  to  forgery 
is  unsupported,  verdict  should  be  directed  for  defendant;  Scott  v.  Dis- 
trict of  Columbia,  27  App.  D.  C.  417,  holding  where  injured  person 
fails  to  prove  place  of  injury  unsafe,  verdict  for  defendant  should  be 
directed;  Brunson  v.  Southwestern  Development  Co.,  7  Ind.  Ter.  219, 
104  S.  W.  596,  holding  where  foreman  of  mine  reported  roof  safe  com- 
pany could  not  be  liable  for  negligence  in  cave-in ;  Gunn  v.  Union  R.  Co., 
27  R.  I.  327,  2  L.  R.  A.  (N.  S.)  362,  62  Atl.  121,  upholding  right  of 
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Supreme  Court  to  direct  verdict  without  further  trial  by  jury;  Woolf  v. 
Washington  etc.  Nav.  Co.,  37  Wash.  503,  79  Pac.  999,  it  cannot  be  pre- 
sumed that  one  killed  at  railway  crossing  was  in  exercise  of  due  care 
where  attendant  facts  show  such  was  not  case;  Ketterman  v.  Dry  Fork 
R.  R.  Co.,  48  W.  Va.  613,  37  S.  E.  686,  holding  in  actions  for  negligence, 
facts  undisputed  and  all  reasonable  minds  drawing  same  conclusion, 
judge  decides  actionable  negligence;  if  disputed,  then  question  for  jury; 
dissenting  opinion  in  Pulaski  Min.  Co.  v.  Hagan,  196  Fed.  730,  116 
C.  C.  A.  352,  majority  holding  method  shown  to  have  been  used  in  load- 
ing sulphuric  acid  on  cars  was  not  reasonably  safe;  dissenting  opinion  in 
Chauncey  v.  Dyke  Bros.,  119  Fed.  15,  55  C.  C.  A.  579,  majority  holding 
bankrupt  court  acquiring  lawful  custody  of  property  to  which  conflict- 
ing liens  attach,  has  jurisdiction  to  determine  priority  of  liens,  though 
trustee  has  no  interest;  Delaware  etc.'R.  R.  Co.  v.  Converse,  139  U.  S. 
472,  S6  L.  Ed.  216,  11  Sup.  Ct.  571,  Ferguson  v.  Arthur,  117  U.  S.  490, 
29  L.  Ed.  982,  6  Sup.  Ct.  865,  North  Pennsylvania  R.  R.  Co.  v.  Commer- 
cial Nat.  Bank,  123  U.  S.  733,  31  L.  Ed.  290,  8  Sup.  Ct.  269,  Robertson 
V.  Edelhoff,  132  U.  S.  626,  33  L.  Ed.  481,  10  Sup.  Ct.  190,  Union  Pacific 
R.  R.  Co.  V.  McDonald,  152  U.  S.  284,  38  L.  Ed.  443, 14  Sup.  Ct.  627,  and 
Candclaria  v.  Atchison  etc.  R.  Co.,  6  N.  M.  285,  27  Pac.  503,  all  following 
rule ;  Schofield  v.  Chicago  etc.  Ry.,  114  U.  S.  619,  29  L.  Ed.  225,  5  Sup. 
Ct.  1127,  directing  verdict  for  defendant ;  Smyth  v.  New  Orleans  Canal 
etc.  Co.,  93  Fed.  927,  35  C.  C.  A.  646,  Kane  v.  Northern  Central  Ry.  Co., 
128  U.  S.  94,  32  L.  Ed.  341,  9  Sup.  Ct.  17,  and  Marshall  v.  Hubbard,  117 
U.  S.  419,  29  L.  Ed.  920,  6  Sup.  Ct.  806,  where,  after  giving  party  the 
benefit  of  every  fairly-drawn  inference,  it  is  insufi&cient  to  authorize 
a  verdict  for  him,  judge  should  give  jury  peremptory  instruction  for 
other  party;  Southern  Pac.  Co.  v.  Pool,  160  U.  S.  441,  40  L.  Ed..  487, 16 
Sup.  Ct.  339,  facts  being  undisputed,  question  of  negligence  is  one  of 
law;  Grimes  Dry  Goods  Co.  v.  Malcolm,  164  U.  S.  492,  41  L.  Ed.  527, 

17  Sup.  Ct.  161,  holding  plaintiff  suffered  no  injury  from  refusal  of  court 
to  permit  jury  to  retire  a  second  time;  Au  v.  New  York  etc.  R.  Co.,  29 
Fed.  83,  directing  verdict,  on  issue  of  contributory  negligence,  for  plain- 
tiff; Northwestern  Fuel  Co.  v.  Danielson,  57  Fed.  920,  6  C.  C.  A.  636, 
where  facts  are  admitted  and  only  one  conclusion  can  be  drawn  from 
them,  court  should  declare  it  to  the  jury ;  Sullivan  v.  Colby,  71  Fed.  466, 

18  C.  C.  A.  193,  withdrawing  question  from  jury;  Sigua  Iron  Co.  v. 
Greene,  88  Fed.  210,  31  C.  C.  A.  477,  motion  for  direction  of  verdict  is 
no  waiver  of  right  to  go  to  jury;  Pool  v.  Southern  Pac.  Co.,  20  Utah, 
210,  58  Pac.  333,  holding  exceptions  to  instructions  were  immaterial; 
Northern  Pac.  R.  Co.  v.  Sullivan,  53  Fed.  222,  3  C.  C.  A.  506,  arguendo. 

Effect  of  request  ^by  both  parties  for  direction  of  verdict.    Note, 
Ann.  Gas.  545. 

Contributoiy  n^ligence.    Note,  50  Am.  Bep.  656. 
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lis  T7.  8.  243-249,  28  Lb  Ed.  987,  6  Snp.  Ot.  466,  HAEVET  ▼.  UNITED 
STATES. 

Under  Beylsed  SUtntes,  section  1091,  and  special  act  of  1876,  interest 
cannot  be  allowed  on  claim  against  United  States. 

Approved  in  Pennell  v.  United  States,  162  Fed.  78,  refusing  to  allow 
interest  in  suit  in  admiralty  for  damages  on  account  of  negligent  col- 
lision of  gunboat ;  Watts  v.  United  States,  129  Fed.  226,  admiralty  court 
in  suit  against  government  for  damages  for  loss  of  British  vessel  through 
collision  with  naval  vessel  cannot  allow  interest  where  statute  is  silent; 
Angarcia  v.  Bayard,  127  U.  S.  260,  82  L.  Ed.  163,  8  Sup.  Ct.  1161,  interest, 
in  absence  of  express  provision,  is  not  recoverable  on  claims  against 
United  States;  Commissioners  of  Sinking  Fund  v.  Buckner,  48  Fed. 
538,  refusing  to  allow  interest  on  taxes  illegally  paid;  United  States 
V.  Barber,  74  Fed.  485,  20  C.  C.  A.  616,  holding  act  of  1887  does  not 
authorize  recovery  of  interest  on  judgment  against  United  States;  dis- 
senting opinion  in  United  States  v.  Archer,  241  U.  S.  148,  60  L.  Ed.  929, 
36  Sup.  Ct.  521,  majority  reversing  allowance  made  by  Court  of  Claims 
for  destruction  of  plantation  on  account  of  uncertainty  in  amounts. 

Distin^^shcd  in  National  Home  for  Disabled  Volunteer  Soldiers  v. 
Parrish,  194  Fed.  942,  114  C.  C.  ^.  576,  allowing  interest  on  balance 
due  for  construction  of  national  home  for  disabled  volunteer  soldiers; 
Treat  v.  Farmers'  Loan  etc.  Co.,  185  Fed.  763,  108  C.  C.  A.  98,  allow- 
ing interest  on  recovery  of  taxes  unlawfully  collected  by  internal 
revenue  officer. 

Conclusiveness  of  expert 's  testimony.    Note,  42  L.  B.  A.  770. 

lis  U.  S.  249-257,  28  Zi.  Ed.  949,  6  Snp.  Ot.  456,  CENTRAL  S.  S.  00.  ▼. 
MILLS. 

Bill  filed  in  New  Jersey  by  citizens  thereof,  against  a  New  Jersey  ant 
Pennsylvania  railroad,  and  also  individual  citizens  of  both  States,  alleging 
that  New  Jersey  corporation,  in  ftaud  of  plaintiff's  rights,  made,  and  that 
other  corporation  took,  a  lease  of  former,  and  praying  that  it  be  set  aaide^ 
and  for  an  accounting,  is  not  removable  to  Federal  conrta 

Approved  in  Baillie  v.  Backus,  230  Fed.  716,  holding  suit  against  cor- 
poration and  its  officers  for  misappropriation  of  its  funds  was  not  sucb 
separable  controversy  as  would  warrant  removal;  Regis  v.  United  Drug 
Co.,  180  Fed.  208,  holding  suit  against  corporatiqn  and  its  manager  for 
infringement  of  trademark  w.as  not  separable  so  as  to  warrant  removal; 
Lawrence  v.  Southern  Pac.  Co.,  180  Fed.  824,  holding  Circuit  Court  can- 
not remand  cause  for  failure  to  join  indispensable  party  but  must  dis- 
miss it ;  Groel  v.  United  Electric  Co.,  132  Fed.  258,  259,  262,  265,  in  suit 
by  stockholder  on  right  of  action  in  corporation,  corporation  is  aligned 
with  whichever  party  its  interests  appear  to  be  for  purposes  of  Federal 
XII— 57 
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jurisdiction ;  Updfield  v.  Baltimore  &  0.  R.  R.  Co.,  124  Fed.  931,  holding 
foreign  corporation  as  majority  stockholder  causing  domestic  corporation 
to  do  fraudulent  acts,  latter  not  having  same  interest  as  complainant 
not  party  though  of  same  State;  MacGinniss  v.  Boston  etc.  Silver  Min. 
Co.,  119  Fed.  101,  55  C.  C.  A.  648,  holding  stockholder  of  domestic  cor- 
poration, being  of  same  State,  and  suing  foreign  corporation  to  enjoin 
exercising  control  over  domestic  corporation,  latter  a  necessary  party; 
Eldred  v.  American  Palace-Car  Co.,  105  Fed.  459,  45  C.  C.  A.  1,  holding 
corporation  is  an  indispensable  party  to  suit  by  its  minority  stockhold- 
ers to  set  aside  transfer  of  property  by  the  corporation ;  East  Tennessee 
etc.  R.  R.  Co.  v.  Grayson,  119  U.  S.  243,  244,  30  L.  Ed.  38S,  7  Sup.  Ct. 
192,  and  Wilder  v.  Virginia  etc.  Iron  Co.,  46  Fed.  682,  both  following 
rule;  St.  Louis  etc.  Ry.  Co.  v.  Wilson,  114  U.  S.  62,  29  L.  Ed.  67,  5 
Sup.  Ct.  739,  in  suit  to  compel  transfer  of  stock  in  book,  the  corporation 
and  third  person  are  necessary  parties ;  Seddon  v.  Virginia  etc.  Iron  Co., 
36  Fed.  9,  1  L.  R.  A.  110,  in  suit  against  corporation  to  cancel  subscrip- 
tion, directors  are  necessary  parties. 

Distinguished  in  Bogert  v.  Southern  Pac.  Co.,  215  Fed.  219,  discussing 
right  of  individual  to  sue  corporation  for  damage  to  his  assets;  Marrs 
V.  Felton,  102  Fed.  778,  holding  tort  action  against  two  defendants  for 
negligence  of  servants  employed  by  them  jointly  not  separable  contro- 
versy, so  as  to  be  removable  by  one  defendant  alone;  Hamilton  v.  Sa- 
vannah etc.  Ry.  Co.,  49  Fed.  420,  421,  where  partners  were  not  indis- 
pensable parties.  ^ 

Removal  of  cause  because  of  separable  controversy.  Note,  5  L.  R.  A. 
(N.  S.)  82. 

Whether  a  party  claims  a  riglit  under  Federal  Constltntion  or  laws,  is 
\o  be  ascertained  by  legal  construction  of  his  own  allegations,  not  by  effect 
attributed  to  them  by  the  adverse  party. 

Approved  in  Whitaker  v.  Condon,  217  Fed.  142,  refusing  to  allow  re- 
moval of  suit  where  one  defendant  is  resident  of  State  where  action  is 
brought;  Caylor  v.  Cooper,  165  Fed.  761,  holding  where  trustee,  citizen 
of  Illinois,  sues  cotrustee  and  other  defendants,  citizens  of  New  York,  he 
must  allege  refusal  of  cotrustee  to  join  with  him  in  suit;  Shellenbarger 
V.  Fewel,  34  Okl.  84, 124  Pac.  619,  holding  cause  is  not  removable  sipiply 
because  it  might  be  necessary  to  give  construction  to  clause  of  Federal 
Constitution;  Tennessee  v.  Union  &  Planters'  Bank,  152  U.  S.  460,  38 
L.  Ed.  514, 14  Sup.  Ct.  656,  and  Wise  v.  Nixon,  78  Fed.  204,  both  follow- 
ing rule ;  Wise  v.  Nixon,  76  Fed.  5,  holding  case  did  not  involve  construc- 
tion of  act  of  Congress;  Arkansas  v.  Kansas  etc.  Coal  Co.,  96  Fed.  356, 
holding  that  complaint  raised  a  Federal  question. 

Where  all  the  parties  on  one  side  are  not  citizens  of  different  States 
from  all  those  upon  the  other,  case  Is  not  removable. 


899  NOTES  ON  U.  S.  REPORTS.        U3  U.  S.  258-267 

Approved  in  Blacklock  v.  Small,  127  U.  S.  105,  32  L,  Ed.  73,  8  Snp.  Ct. 
1099,  Thompson  v.  Dixon,  28  Fed.  6,  and  Kennedy  v.  Ehlen,  31  W.  Va. 
558,  8  S.  E.  408,  all  following  rule;  Venner  v.  Great  Northern  Ry.  Co., 
209  U.  S.  32,  52  L.  Ed.  669,  28  Sup.  Ct.  328,  holding  complaining  stock- 
holder and  corporation  defendant  will  not  be  aligned  on  same  iSide  to 
defeat  removal;  Marrs  v.  Felton,  102  Fed.  779,  holding  though  Federal  \ 
receiver  be  properly  joined  in  State  court  with  codefendant  who  has  no 
right  of  removal,  and  there  being  no  separable  controversy,  receiver  can- 
not remove. 

Miscellaneous.  Cited  in  Lee  v.  Independent  School  District,  149  Iowa, 
352,  37  L.  R.  A.  (N.  S.)  383, 128  N.  W.  535,  holding  suit  by  taxpayer  to 
enjoin  payment  on  book  contracts  was  not  binding  on  other  party  to 
contract. 

lis  T7.  8.  268-261,  28  L.  Ed.  974,  6  Sup.  Ot  463,  LOOMET  ▼.  DISTBIOT  OF 
COLUMBIA. 

Creditor  receiving  a  non-negotlable  eertiflcate,  which  He  sellB  at  a  dis- 
count,  anthorlElng  purchaser  to  receive  the  amount  from  debtor,  cannot^ 
after  latter  has  paid  it,  maintain  any  action  against  debtor. 

Approved  in  Laughlin  v.  District  of  Columbia,  116  U.  S.  489,  29  L.  Ed. 
702,  6  Sup.  Ct.  474,  following  rule;  Board  oi^  Directors  of  Plum  Bayou 
Levee  District  v.  Roach,  174  Fed.  955, 99  C.  C.  A.  453,  holding  contractors 
taking  notes  and  selling  same  at  discount  cannot  recover  discount  as 
damages;  Strong  v.  District  of  Columbia,  4  Mackey  (D.  C),  252,  hold- 
ing transferee  of  municipal  certificate  of  indebtedness  is  entitled  to 
payment  in  absence  of  different  agreement  with  payee. 

Distinguished  in  United  States  v.  United  States  Fidelity  etc.  Co.,  172 
Fed.  270,  holding  subcontractor  taking  note  from  public  contractor  does 
not  relieve  surety  on  contractor's  bond. 

Surrender  of  negotiable  paper  as  condition  to  recovery  on  original 
obligation.    Note,  20  Ann.  Oas.  857. 

A  creditor  wbo  receives  a  negotiable  instrument  of  debtor  for  amount 
of  debt,  and  sells  same  for  market  value,  cannot  sue  debtor  on  original  debt. 

Approved  in  Donnelly  v.  District  of  Columbia,  119  U.  S.  341,  30  L.  Ed. 
466,  7  Sup.  Ct.  276,  following  rule. 

Pa3mient  by  commercial  paper.    Note,  35  L.  R.  A.  (N.  S.)  41. 

lis  T7.  8.  261-267,  28  L.  Ed.  971,  6  Snp.  Ct.  460,  NASHVILLE  ETC.  BT. 
CO.  ▼.  UNITED  STATES. 

Decree  in  equity,  by  consent  and  upon  a  compromise  of  parties,  bars  sub- 
sequent suit  upon  daim  set  forth  as  among  the  matters  settled,  altbough 
not  in  fact  litigated  in  suit  in  which  decree  was  rendered. 
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Approved  in  Portland  Gold  Min.  Co.  v.  Stratton's  Independence,  158 
Fed.  65, 16  L.  R.  A.  (N.  S.)  677,  85  C.  C.  A.  393,  holding  joint  trespasser 
may  take  advantage  of  favorable  verdict  in  suit  against  other  tort- 
feasor ;  City  of  Oakland  v.  Oakland  Water  Front  Co.,  162  Cal.  686,  124 
Pac.  256,  holding  where  city  of  Oakland  consented  to  jndgment  quiet- 
ing title  to  land  and  without  reserving  right  to  streets,  it  could  not  later 
claim  right  to  open  streets;  Simmons  v.  McCuUin,  163  N.  C.  414,  Ann. 
Gas.  1915B,  244,  79  S.  E.  627,  holding  where  murderer  agreed  to  set 
aside  homestead  and  allow  widow  of  murdered  man  to  satisfy  judgment 
out  of  same,  he  could  not  ask  later  that  same  be  set  aside  to  him ;  United 
States  Const.  Co.  v.  Armour  Packing  Co.,  35  Okl.  179,  128  Pac.  732, 
holding  court  has  no  authority  to  vacate  judgment  entered  on  stipula- 
tion of  parties;  Johnston  v.  Osment,  108  Tenn.  36,  65  S.  W.  24,  hold- 
ing in  suit  to  construe  will,  though  pleadings  might  not  justify  decree, . 
parties  beincficially  interested  may  consent  to  decree  regarding  transfer 
of  property;  Wilson  v.  Schaefer,  107  Tenn.  334,  64  S.  W.  216,  holding 
mother  petitioning  for  compromise  decree  confirming  exchange  of  lands, 
infants  having  remainder  therein,  same  valid  and  binding  on  them 
though  guardian  ad  litem  does  not  consent;  Sale  v.  Eichbcrg,  105  Tenn. 
347,  59  S.  W.  1024,  holding  though  physician  obtained  judgment  in  Jus- 
tice Court  against  patient  for  fees,  latter  not  estopped  from  maintain- 
ing  action  for  malpractice;  In  re  Harris'  Estate,  82  Vt.  218,  72  Atl.  919, 
holding  consent  judgment  entered  on  settlement  of  account  of  adminis- 
trator, is  not  open  to  attack  on  settlement  of  trust  estate  created  there- 
under; Bigley  v.  Watson,  98  Tenn.  357,  38  L.  R,  A.  680,  39  S.  W.  526, 
following  rule;  Salinas  v.  Stillman,  66  Fed.  680,  14  C.  C.  A.  50,  refus- 
ing to  set  aside  agreement  or  judgment  because  of  mistake;  Eustis  v. 
Henrietta,  74  Fed.  578.  20  C.  C.  A.  537,  party  procuring  removal  of 
cause  cannot,  on  appeal,  deny  jurisdiction  because  of  amount  involved ; 
Adler  v.  Van  Kirk  Land  etc.  Co.,  114  Ala.  561,  62  Am.  St.  Rep.  139,  21 
South.  493,  holding  consent  decree  equally  conclusive;  Last  Chance  Min. 
Co.  V.  Tyler  Min.  Co.,  157  U.  S.  692,  39  L.  Ed.  863,  15  Sup.  Ct.  736,  and 
Howard  v.  Huron,  6  S.  D.  188,  26  L.  R.  A.  501,  60  N,  W.  806,  holding 
judgment  upon  default,  conclusive. 

Distinguished  in  Kelley  v.  Milan,  127  U.  S.  160,  32  L.  Ed.  85,  8  Sup. 
Ct.  1111,  holding  decree  entered  on  consent  of  mayor  was  not  an  adju- 
dication of  validity  of  bonds. 

Miscellaneous.  Cited  in  Parish  v.  McGowan,  39  App.  D.  C.  201,  dis- 
cussing right  of  attorneys  to  enjoin  removal  of  fund  by  executrix. 

113  XJ.  S.  268-278,  28  L.  Ed.  963,  6  Sup.  Ct.  687,  C?OON  ▼.  WILSON. 

Wilson^s  reissued  letters  patent,  for  an  improvement  in  collars,  in  April, 
1878,  are  invalid  as  to  claims  1  and  4. 
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Approved  in  Ward  Baking  Co.  v.  Weber  Bros.,  230  Fed.  146,  up- 
holding reissue  of  Corby  &  Corby  patent  No.  11,751  for  machine  for 
working  and  shaping  dough. 

Right  to  patent  for  new  process.    Note,  20  E.  R.  0.  183. 

Patent  cannot  be  lawfully  reissued  for  mere  purpose  of  enlarging  claim, 
unless  tbere  lias  been  a  clear  mistake,  inadvertently  committed,  in  tbe  word- 
ing, and  application  for  reissue  is  made  within  a  reasonably  short  period. 

Approved  in  American  Automotoneer  Co.  v.  Porter,  232  Fed.  461, 
upholding  Weyland  reissue  No.  12,744-  for  an  electric  motor  controller 
regulator;  Grier  Bros.  Co.  v.  Baldwin,  219  Fed.  739,  135  C.  C.  A.  433, 
holding  Baldwin  reissuls  patent  No.  13,542  was  broader  than  original  and 
void;  Coffield  v.  Fletcher  Mfg.  Co.,  167  Fed.  323,  93  C.  C.  A.  25,  holding 
where  reissue  is  granted  pending  suit  for  infringement,  suit  lapses ;  Gen- 
eral Electric  Co.  v.  Richmond  Street  &  Interurban  Ry.  Co.,  178  Fed.  90, 
102  C.  C.  A.  138,  refusing  reissue  where  claims  are  broader  than  origi- 
nal; Bertels  v.  Trethaway,.175  Fed.  974,  holding  reissue  will  not  bar  suit 
for  infringement,  where  infringer  was  notified  of  patent  shortly  after 
issue  of  original;  Pfenninger  v.  Heubner,  99  Fed.  443,  holding  Pfen- 
ninger's  reissue  for  improvement  in  bakers'  ovens  is  void  for  laches 
and  fraud  in  applying  for  reissue;  Skinner  v.  Carpenter,  36  App.  D.  C. 
181,  refusing  reissue  where  improvements  of  third  party  were  embodied 
in  claim;  Otis  v.  Ingoldsby,  35  App.  D.  C.  106,  refusing  reissue  on 
account  of  claims  being  broader;  Jopling  v.  Chachere,  107  La.  528,  32 
South.  245,  holding  defective  tax  sale  due  to  defective  assessment  may  be 
basis  of  prescription  of  ten  years,  defect  being  latent  and  purchaser  is 
not  supposed  to  have  knowledge  thereof;  Electric  Gas  Lighting  Co.  v. 
Boston  Electric  Co.,  139  U.  S.  502,  35  L.  Ed.  260, 11  Sup.  Ct.  593,  Western 
Union  Tel.  Co.  v.  Baltimore  etc.  Tel.  Co.,  25  Fed.  34,  Amheim  v.  Finster, 
26  Fed.  280,  Railway  etc.  Mfg.  Co.  v.  Broadway  etc.  R.  Co.,  26  Fed.  525, 
Brewster  v.  Shuler,  37  Fed.  787,  Huber  v.  N.  0.  Nelson  Mfg.  Co.,  38  Fed. 
836,  838,  Peoria  Target  Co.  v.  Cleveland  Target  Co.,  47  Fed.  736,  and 
Mast  V.  Iowa  etc.  Pump  Co.,  68  Fed.  222,  all  following  rule;  Huber  v. 
Nelson  Mfg.  Co.,  148  U.  S.  288,  292,  37  L.  Ed.  453,  454,  13  Sup.  Ct.  609, 
611,  and  Parker  &  Whipple  Co.  v.  Yale  Clock  Co.,  123  U.  S.  103,  31 
L.  Ed.  107,  8  Sup.  Ct.  46,  both  holding  reissue  void;  Boland  v.  Thomp- 
son, 23  Blatchf.  442,  26  Fed.  634,  Gage  v.  Kellogg,  23  Fed.  894,  Russell 
V.  Laughlin,  26  Fed.  700,  Dunham  v.  Dennison  Mfg.  Co.,  40  Fed.  670, 
Carpenter  etc.  Mach.  Co.  v.  Searle,  52  Fed.  813,  American  Soda  Foun- 
tain Co.  V.  Zwietusch,  75  Fed.  578,  Dunham  v.  Dennison  Mfg.  Co.,  154 
U.  S.  Ill,  38  L.  Ed.  927,  14  Sup.  Ct.  989,  Freeman  v.  Asmus,  145  U.  S. 
239,  240,  241,  36  L.  Ed.  690,  691,  12  Sup.  Ct.  942,  943,  Yale  Lock  Mfg. 
Co.  V.  Berkshire  Nat.  Bank,  135  U.  S.  379,  84  L.  Ed. -183,  10  Sup.  Ct. 
896,  and  Ives  v.  Sargent,  119  U.  S.  663,  SO  L.  Ed.  548,  7  Sup.  Ct.  442, 
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holding  reissue  containing  new  matter,  void  j  Topliff  v.  Topliff,  145  U.  S. 
169,  36  L.  Ed.  664,  12  Sup.  Ct.  830,  refusing  reissue  where  application 
was  made  after  two  years ;  Hoe  v.  Kahler,  23  Blatchf .  369,  25  Fed.  281, 
construing  Hoe  patent  of  printing  press;  Arnheim  v.  Finster,  24  Fed. 
276,  refusing  preliminary  injunction  because  of  doubt  as  to  validity  of 
reissue;  Holmes  etc.  Protective  Co.  v.  Metropolitan  Burglar  Alarm  Co., 
33  Fed.  259,  holding  there  was  an  abandonment,  and  reissue  covering 
such  claims  was  void;  Union  Paper  Bag  Mach.  Co.  v.  Waterbury,  39 
Fed.  393,  invalidating  reissue,  although  made  within  two  years;  Inter- 
national etc.  Lumber  Co.  v.  Maurer,  44  Fed.  621,  holding  demurrer  to 
bill  for  infringement  of  reissued  patent  may  be  sustained  in  part;  Mast 
V.  Iowa  etc.  Pump  Co.,  76  Fed.  822,  22  C.  C.  A.  586,  invalidating  reissue 
made  after  three  years'  delay;  American  Soda  Fountain  Co.  v.  Swie- 
tusch,  85  Fed.  969,  29  C.  C.  A.  606,  although  application  for  reissue  was 
promptly  made,  claims  deliberately  omitted  cannot  be  inserted. 

Distinguished  in  Crown  Cork  &  Seal  Co.  v.  Aluminum  Stopper  Co., 
108  Fed.  856,  857,  48  C.  C.  A.  72,  holding  delay  in  obtaining  patent 
after  filing  application,  adverse  rulings  of  examiners  necessitating  ap- 
peals, not  abandonment  of  inventor's  rights,  he  succeeding  within  statu- 
tory limit. 

Loss  of  right  to.  patent  by  public  use  of  invention  for  some  time 
before  application  for  patent.    Note,  20  E.  R.  0.  495. 

Although  Circuit  Court  decrees  sustaining  Infringement  suits  antedated 
Supreme  Court  decisions  settling  law  contra*  Supreme  Court*  in  reversing, 
awarded  costs  against  plaintiffs. 

Approved  in  Fargo  etc.  Exp.  Co.  v.  South  Eastern  Ry.  Co.,  28  Fed. 
906,  denying  claim  of  immunity  from  costs. 

Miscellaneous.  Cited  generally  in  American  etc.  Boring  Co.  v.  Shel- 
don, 23  Blatchf.  287,  24  Fed.  375. 

113  XT.  8.  278>287,  28  Lb  Ed.  984,  6  Sop.  Ct.  449,  SPAID8  ▼.  COOLET. 

Not  cited. 

113  U.  8.  287-293,  28  L.  Ed.  1007,  5  8up.  Ct.  463,  SULLT  T.  BBENNAN. 

In  tasq^ayBr's  suit  to  enjoin  taxes  to  pay  railroad  sulMcrlption  assigned 
by  sncb  raHroad  to  8.,  the  railroad  as  well  as  sncli  assignee,  the  county  treas- 
urer and  towniOiip  trustee  were  all  necessary  adverse  parties,  whose  dtizen- 
ship  must  be  diverse  tiom  plaintiffs  to  Justify  removal. 

Approved  in  Regis  v.  United  Drug  Co.,  180  Fed.  208,  holding  suit 
against  corporation  and  its  manager  for  infringement  of  trademark  was 
npt  separable  controversy  to  warrant  removal;  Goddard  v.  Providence, 
18  B.  I.  536,  28  Atl.  765,  holding  committees  proper  parties  to  bill  to 
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enjoin  guaranty ;  Crump  v.  Thurber,  115  U.  S.  61, 229  L.  EcL  829»  5  Sup. 
Ct.  1156,  holding  cause  not  removable. 

113  T7.  8.  293,  28  Lb  Ed.  1009,  6  Sup.  Ot.  466,  8TIIJ.T  ▼.  BiANNXNG,  BUUjY 
▼.  BCATTHEW8. 

Not  cited. 

118  XT,  8.  293-302,  28  L.  Ed.  976,  6  Sop.  Ot.  487,  AVEGNO  ▼.  SCHMIDT. 

Interegt  of  mortgagee  Is  not  diverted  by  Judgment  of  condemnation, 
under  confiscation  act. 

Approved  in  Shields  v.  Schiff,  124  U.  S.  354,  359,  31  L.  Ed.  447,  449, 
8  Sup.  Ct.  512,  514,  following  rule;  Chase  v.  New  Orleans  Gas-Ldghi 
Co.,  45  La.  Ann.  307,  12  South.  311,  proceedings  to  sell  property  under 
order  of  seizure  and  sale,  are  not  stayed  by  commencement  of  proceed- 
ings in  Federal  courts ;  Glenn  v.  Winstead,  116  N.  C.  458,  21  S.  E.  395, 
forfeiture  of  land  where  distillery  is  does  not  pass  title  of  mortgagee. 

Children  of  person  whose  estate  was  condemned  under  act  of  1862, 
take,  at  his  death,  by  descent,  as  his  heirs,  the  fee-simple,  and  do  not  derive 
their  title  from  the  United  States  or  by  virtue  of  the  confiscation  act. 

Approved  in  Heirs  of  Ledoux  v.  Lavedan,  52  La.  Ann.  323,  328,  27 
South.  201,  203,  holding  purchaser  of  confiscated  estate  at  confiscation 
sale  gets  estate  during  confiscatee's  life  only,  when  title  vested  in  lat- 
ter's  heirs;  Shields  v.  Schiff,  124  U.  S.  354,  359,  31  L.  Ed.  447,  449,  8 
Sup.  Ct.  512,  514,  following  rule;  Illinois  etc.  R.  R.  Co.  v.  Bosworth,  133 
U.  S.  100,  102,  S3  L.  Ed.  653,  554,  10  Sup.  Ct.  233,  234,  after  expiration 
of  confiscated  life  estate,  owner,  after  full  pardon,  could  dispose  of  re- 
mainder; Citizens'  Bank  v.  Hyams,  42  La.  Ann.  733,  7  South.  701,  hold- 
ing fee  remained  after  confiscation,  but  no  power  of  disposition;  Jen- 
kins V.  CoUard,  145  U.  S.  556,  558,  86  L.  Ed.  815,  816,  12  Sup.  Ct.  871, 
872,  and  Beard  v.  Lufrui,  46  La.  Ann.  879,  15  South.  207,  holding 
alienation  by  deed  of  warranty  and  covenant  of  seizure  estops  grantor, 
and  all  claiming  under  him. 

District  Court  has  no  Jurisdiction  to  pass  upon  validity  of  mortgage  in 
suit  for  condemnation  of  property  under  confiscation  act  of  1862. 

Approved  in  United  States  v.  Meyer,  170  Fed.  984,  holding  any  court 
authorized  to  issue  naturalization  certificates  may  cancel  one  already 
issued;  Beattie  v.  Wilkinson,  36  Fed.  651,  holding  sufficiency  of  deed  to 
convey  interest  was  res  ad  judicata. 

Mortgagor  who  has  conveyed  interest  in  premises  as  necessary  or 
proper  party  to  foreclosure.    Note,  Ann.  Oas.  1918A,  84. 
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113  U.  S.  802-309,  28  L.  Ed.  991,  6  Sup.  Ot.  497,  STONE  ▼.  OHISOIJC 

Under  statute  of  Soutb.  Carolina,  impocini^  personal  llaUllty  upon  cor- 
porate directors,  creditor  suing  in  Circuit  Court  must  proceed  in  equity,  not 
at  law. 

Approved  in  Pond  v.  Newell,  162  Fed.  580,  holding  gnch  remedy  is 
statutory  and  cannot  be  maintained  against  director  in  another  State; 
Lyman  v.  Hilliard,  154  Fed.  340,  83  C.  C.  A.  117,  holding  proceeding  in 
equity  is  necessary  to  hold  director  liable  for  debts  in  excess  of  stat- 
utory limit ;  Charles  E.  Brown  &  Co.  v.  Ware,  87  Vt.  126,  88  Atl.  509, 
appljring  principle  in  suit  in  equity  to  hold  directors  for  debts  in  excess 
of  statutory  amount;  Welles  v.  Graves,  41  Fed.  462,  Winchester  v.  Ma^ 
bury,  122  Cal.  526,  55  Pac.  394,  National  Bank  of  Auburn  v.  Dilling- 
ham, 147  N.  Y.  612,  49  Am.  St.  Rep.  697,  42  N.  E.  340,  Moulton  v.  Con- 
nell  etc.  Co.,  93  Tenn.  388,  27  S.  W.  674,  and  Crown  v.  Brainerd,  57 
Vt.  633,  all  following  rule;  Swancoat  v.  Remsen,  78  Fed.  594,  in  action 
against  directors,  it  is  unnecessary  to  allege  that  judgment  has  been 
recovered  against  corporation,  and  remains  unsatisfied;  James  H.  Rice 
Co.  V.  Libbey,  85  Fed.  825,  826,  in  action  against  officers  and  directors, 
the  corporation  is  an  indispensable  party;  Cockrill  v.  Cooper,  86  Fed. 
14,  29  C.  C.  A.  529,  holding  equity  had  jurisdiction  of  suit  against  direc- 
tors making  excessive  loans;  Eads  v.  Orcutt,  79  Mo.  App.  518,  constru- 
ing statute  to  be  penal,  and  holding  depositor's  remedy  to  be  at  law; 
Hall  &  Co.  V.  Klinck,  25  S.  C.  355,  60  Am.  Rep.  510,  under  the  statute, 
one  creditor  might  bring  suit  against  stockholder;  Buist  v.  Melohers, 
44  S.  C.  63,  21  S.  E.  456,  holding  proportionate  liability  of  directors 
should  only  be  fixed  by  equity;  Tradesman  Pub.  Co.  v.  Ejioxville  Car 
Wheel  Co.,  95  Tenn.  658,  659,  49  Am.  St.  Rep.  956,  957,  31  L.  R.  A.  600, 
601,  32  S.  W.  1103,  holding  liability  of  directors  only  enforceable  by 
general  creditor's  bill. 

Distinguished  in  Stephens  v.  Overstolz,  43  Fed.  773,  action  by  re- 
ceiver of  bank  with  forfeited  charter,  against  director,  is  properly 
brought  at  law;  Flour  City  Nat.  Bank  v.  Wechselberg,  45  Fed.  551,  en-» 
forcing  primary  liability  of  stockholder  at  law;  National  Park  Bank 
v.  Peavey,  64  Fed.  919,  holding  Federal  courts  should  follow  State 
courts'  course  in  enforcing  the  liability  at  law. 

Liability  under  statutes  purporting  to  make  directors  liable  for 
debts  in  excess  of  fixed  limit.    Note,  L.  R.  A.  1915D,  1047. 

Liability  of  one  holding  out  person  as  his  agent.    Note,  2  E.  R.  0. 
389. 

113  U.  S.  310-316,  28  Lb  Ed.  999,  5  Sup.  Ot.  491,  THOBNLET  ▼.  UNITED 
STATES. 

Longevity  pay  Is  only  given  to  officers  on  active  list  of  navy,  not  to 
retired  officecB. 
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Approved  in  Brown  v.  United  States,  113  U.  S.  574,  28  L.  Ed.  1081, 
5  Sup.  Ct.  652,  following  rule;  United  States  v.  Alger,  151  U.  S.  364, 
38  L.  Ed.  193,  14  Sup.  Ct.  346,  naval  officer  resigning  one  office  the  day 
before  his  appointment  to  a  higher  one,  is  only  entitled  to  longevity  pay 
as  of  the  lowest  grade. 

Wbere  meaning  of  statute  is  plain,  courts  should  enforce  same  accord- 
ing to  its  obvious  terms,  there  being  no  necessity  for  construction. 

Approved  in  United  States  v.  Musgrai*,  160  Fed.  703,  holding  one 
sending  obscene  letter  through  mails  cannot  escape  liability  because 
same  was  sent  to  his  wife ;  Shallus  y.  United  States,  155  Fed.  216,  hold- 
ing tin  disks  remaining  after  manufacture  of  cans  are  not  "waste" 
under  tariff  act;  Kieckhoefer  v.  United  States,  19  App.  D.  C.  416,  hold- 
ing money  received  by  United  States  from  foreign  governments  and 
called  "indemnity  fund,"  is  public  money  misappropriation  of  which  is 
public  offense;  Moulton  v.  Scully,  111  Me.  466,  89  Atl.  961,  holding 
resolution  affecting  dismissal  of  officer  is  not  subject  to  referendum  to 
people ;  Arterbum  v.  Beard,  111  Minn.  26,  124  N.  W.  381,  upholding 
tax  levied  on  gross  earnings  of  telephone  company;  Pittsburgh  etc.  Ry. 
Co.  V.  Naylor,  73  Ohio  St.  120,  3  L.  R.  A.  (N.  S.)  473,  76  N.  E.  506, 
where  next  of  kin  of  one  killed  by  wrongful  act  are  alien  nonresidents, 
administrator  may  sue  for  their  benefit;  Steams  v.  Graham,  85  Vt.  488, 
Ann.  Gas.  1914D,  865,  42  L.  B.  A.  (N.  S.)  343,  82  Atl.  836,  holding 
justice  of  the  peace  entitled  to  fees  for  hearing  criminal  case  where 
municipal  judge  certifies  that  he  is  absent  from  city;  Hamilton  v.  Rath- 
bone,  175  U.  S.  419,  44  L.  Ed.  221,  20  Sup.  Ct.  155,  Allen  v.  United 
States,  52  Fed.  577,  Marine  v.  Packham,  52  Fed.  580,  3  C.  C.  A.  210, 
United  States  v.  Allen,  58  Fed.  867,  7  C.  C.  A.  547,  and  United  States 
V.  Debs,  64  Fed.  749,  all  construing  various  statutes. 

lis  U.  8.  316-321,  28  L.  Ed.  989,  5  Sup.  Ot.  494,  BAYUS  ▼.  TRAVEUSBfl" 
INS.  CO. 

Where  all  evidence,  with  all  inferences  that  Jury  could  Juitlflahly  draw, 
was  insuAdent  to  support  verdict  for  plaintiff,  court  may  direct  verdict  for 
defendant. 

Approved  in  District  of  Columbia  v.  Moulton,  182  U.  S.  583,  45  L.  Ed. 
1241,  21  Sup.  Ct.  842,  holding  question  of  negligence  or  no  negligence 
is'  one  of  law  for  court  where  but  one  inference  can  reasonably 
be  drawn  from  the  evidence;  Bowman  v.  Atchison,  T.  &  S.  F.  Ry.  Co., 
184  Fed.  700,  106  C.  C.  A.  651,  and  Russell  v.  Oregon  etc.  R.  Co.,  155 
Fed.  26,  83  C.  C.  A.  618,  both  holding  evidence  in  personal  injury  case 
clearly  showed  plaintiff  guilty  of  contributory  negligence ;  Ford  v.  Ford, 
27  App.  D.  C.  412,  6  L.  R.  A.  (N.  S.)  442,  holding  where  defendant  in 
ejectment  produces  deed  and  plaintiff's  testimony  as  to  forgery  is  iin- 
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Distinguished  in  Eberhardt  v.  Christiana  Window  Glass  Co.,  9  Del. 
Ch.  300,  81  Atl.  778,  holding  where  trustee  of  failing  corporation  pur- 
chases and  sells  assets  to  new  corporation,  he  will  be  accountable  to 
stockholders  for  profits;  Purlacher  v.  Frazer,  8  Wyo.  58,  80  Am.  St. 
Rep.  918,  65  Pac.  309,  holding  that  corporation  did  not  assume  stock- 
holder's debts. 

Presumption  of  performance  of  everything  necessary  to  make  exe- 
cuted contract  acted  upon  by  corporation  a  binding  one.  Note, 
7  E.  R.  0.  878. 

113  U.  8.  328-331,  28  L.  Ed.  1005,  6  Sup.  Ct.  542,'  EX  PARTE  BIGELOW. 

No  appeal  or  writ  of  error  lies  to  Supreme  Ooort  from  Snpresie  Court 
of  District  of  Columbia,  in  a  criminal  case. 

Approved  in  Brown  v.  United  States,  171  U.  S.  637,  48  L.  Ed.  316, 
19  Sup.  Ct.  58,  and  Cross  v.  United  States,  145  U.  S.  574,  86  L.  Ed. 
822,  12  Sup.  Ct.  843,  both  following  rule ;  Ex  parte  Marlow,  75  N.  J.  L. 
4.03,  6S  Atl.  172,  holding  one  being  under  statutory  age  cannot  avoid 
being  sent  to  State  reformatory  only  by  writ  of  error  and  not  habeas 
corpus;  Hovey  v.  Sheffner,  16  Wyo.  271,  281,  126  Am.  St.  Eep.  1087,  16 
AnxL  Cas.  818,  16  L.  R.  A.  (N.  S.)  227,  93  Pac.  310,  313,  holding  dis- 
charge of  jury  made  on  nonjudicial  day  was  not  grounds  for  habeas 
corpus. 

Judgment  of  court  witb  jnrisdlctloiL  of  offense  and  party  diarged,  is 
not  a  nullity,  and  when  exceptions  to  this  rule  are  relied  on,  they  should 
be  clearly  found  to  exist  before  habeas  corpus  will  issue. 

Approved  in  Valentina  v.  Mercer,  201  U.  S.  138,  60  L.  Ed.  696,  26 
Sup.  Ct.  368,  denying  habeas  corpus  to  release  one  convicted  of  murder 
in  first  degree  in  State  court  on  ground  that  court  lost  jurisdiction  by 
^instruction  that  only  question  was  degree  of  murder;  Felts  v.  Murphy, 
201  U.  S.  129,  60  L.  Ed.  692,  26  Sup.  Ct.  366,  denying  habeas  corpus 
where  one  convicted  of  murder  in  State  court  and  court  did  not  have 
testimony  read  to  accused,  who  was  nearly  totally  deaf;  Carter  v.  Mc- 
Claughry,  183  U.  S.  388,  46  L.  Ed.  248,  22  Sup.  Ct.  190,  holding  final 
order'  of  Circuit  Court  dismissing  habeas  corpus  afiiiTned  on  appeal,  if 
return  shows  sufficient  cause  for  detention;  In  re  Simpson,  119  Fed. 
624,  holding  provisions  Rev.  Stats.,  §  5359,  regarding  American  crews 
revolting  being  criminal,  not  repealed  by  shipping  commissioners'  act 
June  7, 1872,  hence  writ  of  habeas  corpus  denied ;  Carter  v.  McClaughry, 
105  Fed.  619,  holding  judgment  of  court-martial  cannot  be  previewed 
by  civil  court  on  writ  of  habeas  corpus  except  as  to  questions  of  juris*- 
diction;  Judson  v.  Gage,  98  Fed.  543,  39  C.  C.  A.  156,  holding  formal 
written  judgment  not  made  and  signed  until  succeeding  term  remains 
subject  to  control  of  court  until  close  of  that  term;  In  re  Mahany 
Habeas  Corpus,  29  Colo.  446,  68  Pac.  236,  holding  in  habeas  corpus  pro- 
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ceedings  in  Supreme  Court,  only  jurisdictional  questions  can  be  re- 
viewed; In  re  Esmond,  5  Mackey  (D.  C),  75,  holding  acquittal  of  two 
soldiers  of  charge  of  larceny  entered  in  civil  court  will  not  bar  court- 
martial  ;  State  v.  Floyd,  22  N.  D.  187,  132  N.  W.  664,  holding  error  of 
court  iuv  discharging  jury  could  not  be  brought  up  by  habeas  corpus, 
Ex  parte  Tani,  29  Nev.  395,  13  L.  R.  A.  (N.  S.)  518.  91  Pac.  140,  hold- 
ing directing  imprisonment  in  State  penitentiary  instead  of  county  jail 
will  not  vitiate  entire  sentence;  Ex  parte  Newcomb,  56  Wash.  400,  401, 
105  Pac.  1044,  holding  error  in  drawing  jury  does  not  go  to  jurisdiction 
so  as  to  be  subject  of  habeas  corpus ;  In  re  Belt,  159  U.  S.  97,  40  L.  Ed. 
89,  15  Sup.  Ct.  987,  and  Ex  parte  Wilson,  114  U.  S.  421,  29  L.  Ed.  90, 
5  Sup.  Ct.  937,  both  following  rule ;  In  re  Mayfield,  141  U.  S.  116,  35 
L.  Ed.  638,  11  Sup.  Ct.  941,  granting  writ  of  habeas  corpus;  Whitten 
V.  Tomlinson,  160  U.  S.  243,  40  L.  Ed.  412,  16  Sup.  Ct.  302,  in  verified 
petition  for  habeas  corpus,  only  distinct  allegations  not  denied  by 
return  or  other  evidence  are  assumed  to  be  admitted;  In  re  Eckhart, 
166  U.-  S.  484,  41  L.  Ed.  1087,  17  Sup.  Ct.  639,  sentence,  .without  finding 
as  to  degree,  is  not  remediable  by  habeas  corpus ;  Humphries  v.  District 
of  Columbia,  174  U.  S.  195,  48  L.  Ed.  944,  19  Sup.  Ct.  639,  holding  ver- 
dict was  not  a  nullity;  In  re  Haynes,  30  Fed.  772,  holding  remedy  for 
wrong  instructions  is  by  writ  of  error;  In  re  Jordan,  49  Fed.  244,  on 
writ  of  habeas  corpus,  court  cannot  question  sufficiency  of  evidence;  In 
re  Schneider,  148  U.  S.  166,  87  L.  Ed.  408,  13  Sup.  Ct.  572,  In  re  Fred- 
erich,  149  U.  S.  75,  37  L.  Ed.  666,  13  Sup.  Ct.  795,  In  re  Chapman,  156 
U.  S.  215,  39  L.  Ed.  402,  15  Sup.  Ct.  332,  In  re  Boyd,  49  Fed.  49,  1 
C.  C.  A.  156,  and  In  re  King,  51  Fed.  436,  holding  habeas  corpus  cannot 
be  substituted  for  writ  of  error;  Ex  parte  Ulrich>  43  Fed.  663,  664, 
Federal  court  cannot,  on  habeas  corpus,  declare  State  judgment  a  null- 
ity; In  re  Friedrich,  51  Fed.  751,  refusing  to  issue  habeas  corpus  to 
person  convicted  in  State  court;  United  States  v.  Maney,  61  Fed.  142, 
court-martial,  having  jurisdiction,  should  decide  upon  the  sufficiency  of 
pleadings ;  In  re  Rowe,  77  Fed.  166,  23  C.  C.  A.  103,  holding  that  a  de- 
fective indictment  is  not  void;  In  re  May,  82  Fed.  427,  where  judgment 
was  by  court  with  competent  jurisdiction,  habeas  corpus  will  not  issue 
unless  illegality  of  detention  was  beyon^  question;  In  re  Bennett,  81 
Fed.  327,  holding  judgment  void  for  want  of  jurisdiction,  where  record 
shows  he  was  previously  found  guilty  of  a  lesser  offense;  Stalker,  Peti- 
tioner, 167  Mass.  12,  44  N.  E.  1069,  and  Bishop,  Petitioner,  172  Mass. 
36,  51  N.  E.  191,  where  court  errs  in  regard  to  punishment,  remedy  is 
by  writ  of  error ;  Perry  v.  Morse,  57  Vt.  514,  refusing  to  set  aside  erro- 
neous judgment  by  audita  querela;  Ex  parte  Rollins,  80  Va.  317,  void 
proceedings  are  reviewable  on  habeas  corpns. 

Distinguished  in  District  of  Columbia  v.  Humphries,  12  App.  D.  C. 
133,  holding  verdict  returned  by  eleven  of  twelve  jurors  is  null  and 
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void;  In  re  Snow,  120  U.  S.  281,  286,  30  L.  Ed,  661,  668,  7  Sup.  Ct.  559, 
662,  issuing  habeas  corpus  where  want  of  jurisdietion  appeared  on  face 
of  proceedings. 

Decision  against  constitutional  right  as  nullity  snbject  to  collateral 
attack.    Note,  39  L.  R.  A.  452. 

Right  to  raise  plea  of  former  jeopardy  in  habeas  corpus  proceed- 
ings.   Note,  15  Ann.  Oas.  327. 

Miscellaneous.  Cited  in  Laurel  Oil  etc.  Co.  ▼.  ftorrison,  212  U.  S. 
296,  53  L.  Ed.  519,  29  Sup.  Ct.  394,  holding  Circuit  Court  of  Appeals 
for  eightli  circuit  has  jurisdiction  over  appeals  from  Court  of  Appeals 
of  Indian  Territory. 

113  XT.  8.  332-338,  28  Lb  Ed.  1001,  6  Sup.  Ot  644,  QTTINCnr  T.  JACKSOIT. 

When  authority  to  borrow  money  or  incur  an  obligation,  in  order  to 
execute  a  jfublic  work,  is  given  to  municipality,  power  to  levy  taxes  for  its 
discharge  acconm^anies  it,  without  specifle  mention. 

Approved  in  United  States  v.  Capdevielle,  118  Fed.  814,  55  C.  C.  A. 
421,  holding  La.  drainage  acts  1858,  1859,  1861  and  1871,  authorizing 
special  assessments  i^ainst  city  of  New  Orleans,  in  absence  of  express 
provisions,  authorizes  levy  special  tax;  City  of  Cleveland  v.  United 
States,  111  i;ed.  345,  49  C.  C.  A.  383,  holding  officers  of  municipality 
cannot  be  mandamused  to  levy  tax  unless  such  duty  is  imposed  either 
expressly  or  impliedly  by  some  statute;  State  v.  Goodwin,  81  S.  C.  423, 
62  S.  E.  1102,  holding  county  board  in  estimating  expenses  of  counties 
for  current  year  may  include  past  indebtedness;  State  v.  Mayor  etc.  of 
Bristol,  109  Tenn.  324,  70  S.  W.  1033,  holding  State  Constitution  not 
expressly  granting  municipality  power  to  levy  tax,  legislature  may 
grant  such  power  by  implication;  Taylor  v.  McFadden,  84  Iowa,  271, 
50  N.  W.  1072,  following  rule;  Savings  etc.  Assn.  v.  Alturas  County, 
65  Fed.  683,  holding  decision  of  county  did  not  impair  obligation  of  its 
bonds;  Breckinridge  Co.  v.  McCracken,  61  Fed.  196,  9  C.  C.  A.  442, 
holding'  assessor  might  be  required  to  list  separately  property  of  dis- 
trict making  such  subscription. 

Act  limiting  amount  of  annual  taxation  by  Illinois  cities,  cannot  be 
made  to  apply  to  indebtedness  created  prior  to  its  pUssage^  accompanied 
with  power  to  impose  taxation  for  its  discharge. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Manhattan,  45  Kan.  422,  25  Pac. 
880,  and  State  etc.  R.  Co.  v.  Common  Council  etc.,  96  Wis.  89,  71  N.  W. 
92,  holding  general  statute  did  not  prohibit  city  from  exchanging  its 
bonds  for  railroad  stock. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec  689. 
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Miscellaneous.  Cited  in  Commissioners  of  Pitt  County  v.  Mac- 
Donald,  McKoy  &  Co.,  148  N.  C.  134,  61  S.  E.  646,  holding  county  had 
no  power  to  levy  special  tax  to  pay  interest  on  debt. 

113  XT.  8.  339-340,  28  L.  Ed.  978,  5  Sup.  Ct.  636,  SANTA  ANNA  ▼.  FBANSL 

Where  there  is  no  special  finding  of  facts,  and  Jury  has  been  waived, 
the  general  finding  of  issues  is  not  open  to  review. 

Approved  in  Streeter  v.  Sanitary  Dist.  of  Chicago,  133  Fed.  126,  66 
C.  C.  A.  190,  following  rule;  Porter  v.  F.  M.  Davies  &  Co.,  223  Fed.  466, 
140  C.  C.  A.  11,  holding  judgment  in  action  at  law  in  Federal  court  is 
reviewable  only  by  writ  of  error ;  Mason  v.  United  States,  219  Fed.  549, 
135  C.  C.  A.  315,  refusing  to  allow  exception  to  judgment  of  court 
where  no  findings  or  declarations  of  law  were  requested;  National 
Surety  Co.  v.  United  States,  200  Fed.  143, 118  C.  C.  A.  360,  holding  ex- 
ception to  finding  for  plaintiff  presents  no  question  for  review. 

Where  declaration,  in  suit  by  municipal  bondliolder,  contained  also 
count  for  money  had  and  received,  determination  of  question  as  to  legal 
authority  of  town,  arising  under  special  count,  cannot  affect  Judgment  T7hicli 
the  common  counts  were  suiB^ient  to  support^  without  reference  to  any  ques- 
tion of  authority. 

Approved  in  Crane  Elevator  Co.  v.  Clark,  80  Fed.  712,  26  C.  C.  A. 
100,  holding  evidence  could  be  given  under  common  counts. 

lis  XT.  S.  340-407,  28  ll  Ed.  1015,  6  Sup.  Ct.  662,  McABTHUB  v.  800TT. 

Direction  in  will  that  land  be  divided  among  remaindermen  at  expira- 
tion of  a  particular  estate,  is  presumed,  unless  dearly  controlled  by  other 
provisions,  to  relate  to  beginning  of  enjoyment  by  remaindermen^  and  not 
to  vesting  of  title  in  them. 

Approved  in  Pineland  Club  v.  Robert,  213  Fed.  556,  130  C.  C.  A.  125, 
holding  remaindermen  delaying  forty  years  in  asserting  right  were  not 
barred  by  laches;  Hauptman  v.  Carpenter,  16  App.  D.  C.  528,  holding 
devise  of  property  to  three  children  with  remainder  to  fourth  in  trust, 
creates  vested  interest  in  fourth;  Blaine  v.  Dow,  111  Me.  485,  89  Atl. 
1129,  holding  devise  of  estate  to  sister  and  her  three  children,  rendered 
mother  and  children  tenants  in  common;  Scott  v.  West,  63  Wis.  568,  24 
N.  W.  171,  holding  words,  "after  death  of  my  daughters,"  referred  to 
time  when  designated  survivors  will  come  into  complete  enjo3mient  of 
the  estate. 

Distinguished  in  Sager  v.  Galloway,  113  Pa.  St.  500,  6  AtL  212,  hold- 
ing that  estate  was  contingent. 

Estates,  legal  or  equitable,  given  by  will,  should  always  be  regarded 
as  vesting  immediately,  unless  testator  clearly  intended  that  they  be  con- 
tingent upon  a  future  event. 
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Api)roved  in  Rhode  Island  Hospital  Trust  Co.  v.  Noyes,  26  R.  I.  335, 
58  Atl.  1004,  following  rule;  Brigham  v.  Peter  Bent  Brigham  Hospital, 
134  Fed.  523,  67  C.  C.  A.  393,  where  will  directed  residue  to  be  invested 
by  executors  for  twenty-five  years  and  pay  legacies  from  income  and 
balance  of  income  to  be  added  to  principal  and  form  corporation  to 
transfer  property  to  it  for  care  of  sick,  gift  vested  on  testator's  death; 
Land  Title  etc.  Co.  v.  McCoach,  127  Fed.  386,  holding  testator  bequeath- 
ing residuary  estate  in  trust,  income  paid  wife  during  her  life,  divided 
between  his  children  at  her  death,  children  took  vested  interest  at  testii- 
tor's  death;  Canfield  v.  Canfield,  118  Fed.  7,  56  C.  C.  A.  169,  holding  tes- 
tator, having  his  intentions  upon  his  en^re  estate,  not  presumed,  in 
absence  of  clear  expression  to  contrary  to  die  intestate  as  to  any  part; 
Estate  of  Frui,  132  Cal.  578,  60  Pac.  450,  holding  testator  giving  estate 
in  trust  in  certain  shares,  same  became  vested  on  death  of  testator  and 
were  suspended  only  during  lives  in  being  at  death ;  Fields  v.  Lewis,  118 
Ga.  577,  45  S.  E.  439,  holding  deed  conveying  property  to  grantor's  wife 
and  children,  born  and  unborn,  gives  them  a  vested  reinaindei^;  Taylor 
V.  Stephens,  165  Ind.  203,  74  N.  E.  981,  will  giving  wife  use  of  property 
for  life  and  at  her  death  property  to  go  to  children,  gives  children  vested 
remainder;  Bosworth  v.  Stockbridge,  189  Mass.  267,  75  N.  E.  7l3,  de- 
vise to  executors  to  pay  income  to  three  persons  and  on  death  of  one  to 
be  put  at  interest  until  all  dead  and  then  whole  fund  to  go  to  others, 
gave  latter  vested  estate;  Clanton  v.  Estes,  77  Ga.  359,  1  S.  E.  165,  Sco- 
field  V.  Olcott,  120  111.  374,  11  N.  E.  354,  Hawkins  v.  Bohling,  168  IlL 
219,  48  N.  E.  95,  and  Scott  v.  West,  63  Wis.  564,  24  N.  W.  169,  all  fol- 
lowing rule;  Chilcott  v.  Hart,  23  Colo.  53,  45  Pac.  396,  holding  that  will 
of  testator,  clearly  expressed,  must  prevail;  Wilbur  v.  McNulty,  75  Ga. 
465,  holding  living  children  took  vested  remainder  at  death  of  testator; 
Hovey  v.  Nellis,  98  Mich.  378,  57  N.  W.  257,  upon  birth  of  first  child, 
son  became  possessed  of  a  vested  remainder;  Coggin's  Appeal,  124  Pa. 
St.  29, 10  Am.  St.  Rep.  568, 16  AtL  580,  holding  limitation  over  embraced 
objects  coming  into  existence  after  testator's  death;  Baker  v.  McLeod, 
79  Wis.  541,  48  N.  W.  659,  holding  th^t  estate  vested  on  death  of  tes- 
tator; dissenting  opinion  in  In  re  Albistor's  Estate,  117  Wis.  278,  94 
N.  \y.  171,  majority  holding  testator's  property  coming  to  wife's  brother, 
he  surviving  wife,  cannot  be  willed  by  him  if  he  die  before  her,  as  estate 
vested  at  her  death. 

By  Ohio  act  of  1811,  aa  estate  could  be  given  or  granted  only  to  per- 
Bons  in  being,  or  to  tlie  immediate  ijsae  or  descendants  of  sncli  as  axe  In 
being  at  time  deed  or  will  is  made. 

Approved  in  In  re  Haslett,  116  Fed.  685,  686,  holding  under  Georgia 
law,  deed  of  realty  to  wife  of  grantor,  and  children  bom  and  to  be  bom 
creates  in  them  a  vested  remainder;  Hays  v.  Martz,  173  Ind.  282,  284, 


913  MoARTHUR  v.  SCOTT.  U3  U.  S.  340-407 

89  N.  E.  304,  305y  holding  devise  of  land  to  grandson  with  remainder  to 
others  should  he  die  without  children,  created  contingent  remainder  in 
fee  in  others;  Murphey  v.  Brown,  159  Ind.  117,  62  N.  E.  279,  holding 
certain  legticies  violating  statute  against  perpetuities,  lapsing  because 
beneficiaries  not  in  esse  time  testator's  death,  such  legacies  did  not  ren- 
der will  wholly  void;  Hopkins  v.  Grimshaw,  165  U.  S.  355,  41  L.  Ed. 
744»  17  Sup.  Ct.  406,  rule  against  perpetuities  is  inapplicable  to  trust 
resulting  from  failure  of  express  trust;  Mullreed  v.  Clark,  110  Mich. 
233,  68  N.  W.  990,  suspension  of  alienation  is  to  be  determined  with  ref- 
erence to  time  of  testator's  death;  Penfield  v.  Tower,  1  N.  D.  219,  220, 
46  N.  W.  413,  414,  holding  express  trust  suspends  power  to  alienate; 
Phillips  V.  Herfon,  55  Ohio  St.  490,  45  N.  E.  720,  regarding  fetal  exist- 
ence as  being;  Woodruff  v.  Pleasants,  81  Va.  42,  holding  devise  not  void 
for  remoteness. 

The  rule  against  perpetuities.    Note,  49  Am.  St.  Bep.  118, 119. 

Perpetuities  which  are  forbidden  in  United  States.    Note,  90  Am. 
Dec.  102. 

Devise  to  ezecntors,  in  trust  for  testator's  children  and  grandchildren 
reaclilng  twenty-one,  witli  direction  for  division  of  property  among  grand- 
diildren  and  children  of  deceased  grandchildren^  after  children's  death  and 
when  youngest  grandchild  reached  twenty-one,  gave  all  grandchildren  pres- 
ent vested  remainders,  opening  to  let  in  those  after-bom  and  subject  to  be 
divested  by  death,  during  trust  term. 

Approved  in  Johnson  v.  Washington  Loan  etc.  Co.,  224  U.  S.  238,  56 
L.  Ed.  746,  32  Sup.  Ct.  421,  and  Johnson  v.  Washing^ton  Loan  &  T.  Co., 
33  App.  D.  C.  257,  both  holding  devise  of  homestead  to  wife  with  re- 
mainder to  unmarried  daughters  created  vested  interest  in  daughters  at 
time  of  his  death;  Pugh  v.  Frierson,  221  Fed.  524,  525,  526,  528,  529, 
137  C.  C.  A.  223,  holding  where  land  is  devised  to  daughter  with  re- 
mainder to  children,  or  descendants  of  such  children,  conveyance  by 
daughter  and  one  child,  could  not  defeat  right  of  grandchildren  to  re- 
mainder; Anderson  v.  Messinger,  146  Fed.  940,  7  L.  B.  A.  (N.  S.)  1094, 
77  C.  C.  A.  179,  where  will  declared  if  either  son  died  without  descend- 
ants, survivor  took  his  estate,  and  if  latter  died  without  descendants  all 
should  go  to  testator's  brothers  and  sisters,  sons  acquired  life  estate 
with  remainder  to  survivor  in  case  one  died  without  issue;  Land  Title 
etc.  Co.  V.  McCoach,  129  Fed.  905,  64  G.  C.  A.  333,  where  bequest  of 
residue  was  in  trust,  income  to  be  paid  to  widow  for  life,'  remainder  to 
children  living  at  her  death  and  issue  of  deceased  children,  remainder 
was  not  vested  and  bequests  not  subject  to  legacy  tax  under  War  Rev- 
enue Act,  §  29 ;  In  re  McHarry,  111  Fed.  499,  49  C.  C.  A.  429,  holding 
land  devised  to  life  tenant,  remainder  in  fee  to  his  children  or  their 
XII— 68 
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descendants,  son  of  life  tenant  took  vested  remainder  capable  of  trans- 
fer; Duncan  v.  De  Yampert,  182  Ala.  533,  62  South.  675,  holding  where 
life  tenant  had  right  under  will  to  dispose  of  property  as  he  saw  fit 
should  he  die  without  children,  &aid  life  tenant  dying  without  children 
did  not  destroy  yested  remainder  of  children  dying  during  life  of  life 
tenant;  In  re  De  Vries,  17  Cal.  App.  197,  119  Pac.  114,  holding  devise 
to  wife  of  testator  with  remainder  to  his  son  created  vested  remainder 
in  him  at  time  of  father's  death;  Tuckerman  v.  Currier,  54  Colo.  37, 
Ann.  Gas.  1914G,  599,  129  Pac.  215,  holding  where  duties  of  executor 
are  interwoven  so  that  he  is  also  trustee,  revocation  of  his  right  to  act 
as  executor  revokes  power  of  trustee;  McLean  v.  Farmers'  Highline 
Canal  etc.  Co.,  44  Colo.  194,  98  Pac.  19,  holding  suit  ttf  enjoin  enforce- 
ment of  order  prohibiting  removal  of  water,  made  for  benefit  of  con- 
sumers in  other  district  could  not  be  had  without  appearance  of  con- 
sumers in  other  district;  Fields  v.  Qwynn,  19  App,  D.  C.  112,  holding 
creation  of  trust  in  favor  of  married  woman  with  remainder  to  her  chil- 
dren creates  vested  interest  in  children;  Richardson  v.  Penicks,  1  App. 
D.  C.  264,  holding  devise  of  house  to  mother  with  remainder  to  son 
created  vested  interest  in  son;  Pingrey  v.  Rulon,  246  111.  119,  92  N.  E. 
596,  holding  devise  of  property  to  daughters  with  remainder  to  chil- 
dren created  vested  interest  in  grandchildren  which  could  not  be  de- 
feated by  deed  from  daughter  to  son  and  a  deed  back  from  him  to  her ; 
Allen  V.  McGee,  158  Ind.  470,  62  N.  E.  1004,  holding  testatrix  bequeath- 
ing property  to  her  sons  and  wives  ''for  use  and  support  of  legatees 
nnd  their  children"  created  trust  for  children  born  and  unborn;  French 
V.  French,  58  Ind.  App.  631,  108  N.  E.  790,  holding  where  will  gave 
property  to  wife,  with  remainder  to  children  and  appointed  trustees  to 
act  with  wife,  only  gave  trustees'  estate  coterminous  with  life  of  widow; 
Archer  v.  Jacobs,  125  Iowa,  479,  481, 101  N.  W.  199,  where  will  devised 
quarter  of  estate  to  daughter  for  life,  remainder  to  her  children,  but  if 
she  left  no  children  then  to  testator's  son,  children  in  being  took  vested 
remainder;  Blume  v.  Kimball,  222  Mass.  414,  110  N.  E.  1036,  holding 
where  will  devised  property  in  trust  for  benefit  of  children,  trust  to  last 
until  death  of  last  surviving  child,  estate  will  be  deemed  to  have  vested 
at  time  of  testator's  death;  Clarke  v.  Fay,  205  Mass.  235,  27  L.  B.  A. 
(N.  S.)  454,  91  N.  E.  331,  holding  vested  interest  under  will  may  be 
reached  by  creditor's  bill;  Matthews  v.  Darnell,  27  Tex.  Civ.  182,  65 
S.  W.  891,  holding  testator  devising  entire  estate  to  executors  in  trust 
with  power  to  sell,  balance  divided  among  certain  persons  afterward, 
legal  title  held  in  trust  therefor;  Becker  v.  Chester,  115  Wis.  133,  91 
N.  W.  102,  holding  twenty-one  year  term  common-law  rule  respecting 
perpetuities  is  absolute  or  gross  term  not  referable  or  subject  to  be  lim- 
ited by  existing  infancy ;  Thaw  v.  Ritchie,  136  U.  S.  546,  34  L.  Ed.  587, 
10  Sup.  Ct.  1043,  holding  that  children  took  vested  remainders  in  fee 
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subject  to  be  divested  by  their  dying  before  the  widow;  Potter  v.  Conch, 
141  U.  S.  314,  35  li.  Ed.  731,  11  Sup.  Ct.  1010,  holding  that  equitable 
estate- in  fee  vested  on  death  of  testator;  Bunting  v.  Speek,  41  Kan.  446, 
451,  3  L.  B.  A.  699,  701,  21  Pac.  296,  298,  holding  that  heirs  took  a  vested 
remainder;  Cox  v.  Handy,  78  Md.  122, 125,  27  Atl.  228,  229,  holding  that 
share  vested  in  each  title,  divested  on  death  in  favor  of  his  children; 
Gibbens  v.  Gibbens,  140  Mass.  105,  54  Am.  Bep.  455,  holding  that  chil- 
dren took  vested  interests;  Dodd  v,  Winship,  144  Mass.  464,  11  N.  E. 
592,  holding  children  took  vested  interests  liable  to  be  divested  upon 
their  death  before  their  mother;  Lenz  v.  Prescott,  144  Mass.  515,  U 
N.  E.  929j  holding  that  interest  of  residuary  legatees  was  vested;  Dorr 
V.  Lovering,  147  Mass.  -534, 18  N.  E.  415,  holding  estate  of  living  children 
vested  at  death  of  testator ;  Hovey  v.  Nellis,  98  Mich.  380,  57  N.  W.  257, 
upon  birth  of  first  child,  son  became  possessed  of  a  vested  remainder; 
McLain  v.  Howald,  120  Mich.  277,  79  N.  W.  182,  holding  bequest  included 
children  bom  after  testator's  death;  Bolton  v.  Bank,  50  Ohio  St.  294, 
33  N.  E.  1116,  holding  that  equitable  estates  vest  and  descend  as  legal 
estate ;  Woodward  v.  Woodward,  28  W.  Va.  207,  holding  that  widow  and 
children  took  a  vested  estate  in  stock  resulting  from  sale ;  Scott  v.  West, 
63  Wis.  572,  573,  24  N.  W.  173,  174,  holding  that  each  living  grandchild 
took  at  once,  and  each  after-bom  at  his  birth,  a  vested  remainder. 

Distinguished  in  Dixon  v.  Dixon,  85  Kan.  384,  116  Pac.  888,  holding 
conveyance'  of  property  to  wife  with  understanding  same  should  go  to 
children  should  she  die  intestate  did  not  destroy  her  right  to  otherwise 
dispose  of  it  by  will ;  Dungan  v.  Kline,  81  Ohio  St.  382,  90  N.  E.  940, 
holding  issue  of  donee  in  tail  has  no  interest  capable  of  alienation  dur- 
ing life  of  said  donee ;  Robinson  v.  Palmer,  90  Me.  250,  38  Atl.  105,  hold- 
ing that  devise  was  of  a  contingent  remainder;  dissenting  opinion  in 
Hope  Natural  Gas  Go.  v.  Shriver,  75  W.  Va.  422,  83  S.  E.  1020,  majority 
holding  daughter  of  deceased  life  tenant  was  entitled  to  one-half  of 
estate  after  distribution  of  other  half  to  second  life  tenant. 

Constmction  of  wills.    Note,  10  Am.  St.  Rep.  475. 

Child  in  ventre  sa  mere.    Note,  119  Am.  St.  Rep.  955. 

Effect  of  perpetuity  upon  contemporaneous  or  prior  interests.  Note, 
5  Ann.  Gas.  431. 

Divestiture  of  estates  of  persons  not  in  being.  Note,  8  L.  R.  A. 
(N.  Si)  65. 

Character  of  remainder  as  affected  by  direction  that  children,  etc., 
of  deceased  remainderman,  shall  take  their  parent's  share.  Note, 
37  L.  R.  A.  (N.  S.)  730,  744,  748. 

Provision  in  bequest  contemplating  attainment  of  specified  age  as 
rendering  gift  contingent.    Note,  L.  R.  A.  1915G,  1023,  1150. 
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When  remainder  is  vested.    Note,  10  £.  R.  G.  819. 

When  devise  of  land  is  vested.     Note,  25  £.  R.  G.  591. 

Time  of  vesting  of  gift  hy  will  to  such  of  a  class  as  fulfill  a  certain 
.  condition.    Note,  25  £.  R.  G.  612. 

Devise  to  executors,  their  snccessors  and  heiiB,  In  tmst.  Income  to  be 
divided  among  children  and  grandchildren,  until  youngest  grandchild  shall 
arrive  at  age  of  twenty-one,  vested  the  legal  title  tn  fee  in  such  executors, 
to  hold  until  final  division. 

Approved  in  Potter  v.  Couch,  141  U.  S.  312,  35  L.  Ed.  731,  U  Sup.  Ct. 
1009,  holding  executors  took  legal  title  in  fee,  until  division;  Scott  v. 
West,  63  Wis.  559,  24  N.  W.  167,  holding  executory  take  such  interest  as 
is  requisite,  although  not  named  as  trustees. 

All  whose  rights  will  he  affected  hy  decree,  must  he  made  parties,  unless 
too  numerous,  out  of  Jurisdiction,  or  not  in  heing,  there  must  be  each  parties 
hefore  courts  as  to  insure  a  fair  trial  in  hehalf  of  alL 

Approved  in  Allen  v.  McMannes,  156  Fed.  623,  holding  where  decree 
distributed  certain  property  of  bankrupt  it  should  allow  certain  time  for 
unrepresented  creditors  to  intervene;  Spaulding  v.  Evenson,  149  Fed. 
917,  where  voluntary  association  with  many  members  is  represented  by 
committee,  suit  is  maintainable  against  members  of  committee  in  repre- 
sentative capacity;  In  re  E.  T.  Kenney  Co.,  136  Fed.  455,  where  creditors 
of  insolvent,  prior  to  bankruptcy,  assigned  claims  to  committee  to  buy 
property  and  sell  same  for  interest  of  assignors,  beneficial  interest  of 
assignors  in  net  proceeds  of  claims  not  provable  in  bankruptcy;  Reed 
V.  Alabama  etc.  Iron  Co.,  107  Fed.  595,  holding  remainder  comparatively 
unproductive  equity  may  decree  sale  thereof  provided  interests  of  chil- 
dren unborn  are  properly  protected;  Kidder  v.  Fidelity  Insurance  etc. 
Co.,  105  Fed.  825,  44  C.  C.  A.  593,  holding  where  giving  notice  of  appeal 
to  all  parties  of  record  would  be  intolerable  burden,  same  may  be  avoided 
by  appeal  taken  in  open  court;  Culley  v.  Elford,  187  Ala.  172,  173,  65 
South.  383,  holding  decree  of  partition  in  favor  of  life  tenant  is  of  no 
effect  on  remaindermen  then  in  existence  and  not  made  parties;  Sanche 
V.  Electrolibration  Co.,  4  App.  D.  C.  462,  holding  in  determining-  on  de- 
murrer whether  certain  parties  were  necessary,  statements  in  bill  are 
taken  to  be  true;  Friedenwald  v.  Burke,  122  Md.  161,  89  Atl.  426,  hold- 
ing probate  court  had  power  to  appoint  special  administrator  to  defend 
on  caveat  to  will ;  Leyden  v.  Owen,  150  Mo.  App.  119,  129  S.  W.  989, 
holding  suit  to  enforce  trust  embracing  rights  in  patent  need  not  join 
joint  owner  of  patent ;  Colorado  etc.  Ry.  Co.  v.  Blair,  214  N.  Y.  513,  515, 
Ann.  Gas.  1916D,  1177,  108  N.  E.  843,  holding  trustee  under  railroad 
mortgage  cannot  institute  suit  affecting  property  unless  some  of  bond- 
holders are  made  parties;  Tonnele  v.  Wetmore,  195  N.  T.  445,  88  N.  E. 
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1071,  holding  judgment  in  suit  to  construe  will  designating  certain  grand- 
children as  remaindermen,  where  existing  grandchild  wf^  made  party 
defendant,  same  was  binding  on  after-bom  grandchildren;  Brown  v. 
Trent,  36  Okl.  250,  128  Pac.  900,  holding  minors  may  set  aside  sale  of 
their  property  where  no  notice  of  same  was  served  on  guardian;  Lynch 
V.  United  States,  13  Okl.  158,  73  Pac.  1101,  where  patent  issued  to  home- 
steads for  town  site  and  land  platted  and  lots  sold  to  diverse  persons, 
government  cannot  cancel  patent  though  it  was  procured  by  fraud; 
Cresap  v.  Cresap,  54  W.  Va.  590,  46  S.  E.  686,  executrix  claiming  as 
devisee  and  also  that  property  is  individual  property  may  set  up  indi- 
vidual claim  in  bill  to  construe  will  and  settle  estate;  Sadler  v.  Taylor, 
49  W.  Va.  115,  38  S.  E.  588,  holding  at  law  all  persons  having  joint  inter- 
est must  join  as  plaintiffs,  and  this  is  preferable  in  equity,. but  not  obli- 
gatory; Moore  v.  Jennings,  47  W.  Va.  189,  34  S.  E.  796,  holding  where 
proper  parties  are  not  properly  before  court,  decree  will  be  reversed, 
and  cause  remanded  for  further  proceedings;  Christian  v.  Atlantic  etc. 
R.  R.  Co.,  133  U.  S.  241,  33  L.  Ed.  592,  10  Sup.  Ct.  262,  holding  State 
indispensable  party  in  suit  to. take  its  property;  ChafBn  v.  Hull,  49  Fed. 
526,  527,  holding  decree  was  not  binding  on  contingent  remaindermen; 
Eranklin  Sav.  Bank  v.  Taylor,  53  Fed.  867,  4  C.  C.  A.  55,  holding  decree 
affecting  trust  estate  binds  after-bom  beneficiaries;  American  etc.  Wire 
Co.  V.  Wire  etc..  Unions,  90  Fed.  606,  607,  leaders  of  organized  strike 
may  be  sued  as  representing  the  organization;  Ruggles  v.  Tyson,  104 
Wis.  507,  79  N.  W.  768,  to  prevent  destruction  of  estate,  equity  can  con- 
vert it  into  personalty. 

Distinguished  in  In  re  Dennett,  221  Fed.  365, 136  C.  C.  A.  422,  holding 
in  stockholder's  suit  against  corporation  all  stockholders  need  not  be 
present;  Bransford  Realty  Co.  v.  Andrews,  128  Tenn.  735,  164  S.  W. 
1178,  holding  court  of  chancery  having  jurisdiction  of  trust  res  might 
appoint  new  trustee  without  having  contingent  remainderman  before 
court. 

Equitable   doctrine   of   virtual    representation.    Note,   Ann.    Oas. 
1913G,  657,  658. 

Trustee  having  large  powers  over  trust  estate,  and  Important  duties 
to  perform  with  respect  to  it,  is  a  necessary  party  to  suit  by  stranger  to 
defeat  trust. 

Approved  in  Stevens  v.  Smith,  126  Fed.  711,  61  C.  C.  A.  624,  holding 
under  general  equity  rule  all  persons  whose  interests  will  be  directly 
affected  by  judgment  must  be  parties  to  suit;  In  re  Luscomb's  Will,  109 
Wis.  201,  85  N.  W.  346,  holding  one  of  two  executors,  also  being  testa- 
mentary trustee,  refusing  to  join  in  appeal  from  order  distribution,  must 
be  made  defendant ;  Briggs  v.  Walker,  171  U.  S.  471,  43  L.  Ed.  348,  19 
Sup.  Ct.  3,  holding  sum  recovered  by  executor  is  part  of  assets  of  estate. 


113  U.  S.  34(Mt07        NOTES  ON  U.  S.  REPORTS.  918 

(Probate  courts  wltbont  spedflc  statate  authority,  has  inherent  power  to 
grant  administration,  limited  to  defense  of  a  particular  suit. 

Approved  in  Dibble  v.  Winter,  247  111.  257,  93  N.  E.  150,  allowing  con- 
test of  foreign  will;  Crawfordsville  Trust  Co.  v.  Ramsey,  178  Ind.  269, 
98  N.  E.  181,  holding  right  to  contest  will  survives  to  heirs  of  devisee ; 
Lufburrow  v.  Koch,  75  Ga.  449,  holding  son  took  vested  remainder,  sub- 
ject to  be  divested  upon  his  death,  before  that  of  life  tenant;  Emmert 
V.  Stouffer,  64  Md.  558,  6  Atl.  179,  holding  judgment  of  orphans'  court 
was  without  effect  on  the  paper  as  a  will. 

Probate  of  will,  when  recorded,  is  notice  to  alL 
Approved  in  Van  Bibber  v.  Williamson,  37  Fed.  759,  following  rule; 
McClaskey  v.  Barr,  42  Fed.  614,  holding  grantee  had  notice  of  the  nature 
of  the  estate. 

Where  testator's^  heirs  obtained  Judgment,  settizig  aside  the  probate  of 
a  will,  which  devised  testator's  property  in  trust  to  executors,  during  his 
children's  livee,  with  remainder  to  grandchildresi,  when  youngest  reached 
twenty-one,  but  the  trustees  were  not  made  parties  to  the  suit,  held,  that 
such  Judgment  was  not  binding  on  grandchildren  afterward  bom,  their  in- 
terests not  being  represented  in  the  suit,  and  that  they  might  recover  their 
share  of  property  from  innocent  purchasers,  from  testator's  heirs. 

Approved  in  Anderson  v.  Messinger,  146  Fed.  949,  7  L.  R.  A.  (N.  S.) 
1094,  77  C.  C.  A.  179,  where  will  left  estate  in  remainder  after  death  of 
surviving  son  to  lineal  descendants,  life  tenants  could  not  prejudice  re- 
mainderman by  declaration  of  trust  of  property;  Medill  v.  Snyder,  71 
Kan.  594,  81  Pac.  218,  time  limited  by  statute  of  wills  for  bringing  action 
in  District  Court  to  contest  will  not  be  extended  by  Code  Civ.  Proc, 
§  23,  relating  to  revival  of  actions;  Downey  v.  Seib,  185  N.  Y.  433,  434, 
78  N.  E.  67,  68,  where  father  conveyed  premises  to  daughter  for  life, 
remainder  to  her  children,  and  if  she  died  without  issue  to  his  sons,  and 
sons  conveyed  fee  to  daughter  while  childless,  children  of  sons  not  con- 
eluded  by  decree  against  sons  reforming  deed;  Ridley  v.  Halliday,  106 
Tenn.  617,  61  S.  W.  1028,  holding  trust  deed  giving  life  estate^  remainder 
to  children  of  grantor,  sale  may  be  made,  life  tenant  virtually  repre- 
senting contingent  remaindermen  not  in  esse;  Ammons  v.  Ammons,  50 
W.  Va.  406,  40  S.  E.  497,  holding  unborn  children  standing  in  same  class 
as  persons  living  are  deemed  to  be  before  the  court  by  representation 
in  sale  of  their  interests ;  Williams  v.  Hedrick,  96  Fed.  660,  37  C.  C.  A. 
552,  foreclosure  of  lien  against  life  tenant,  freed  estate  of  remainder- 
man; Luther  v.  Luther,  122  111.  564,  13  N.  E.  168,  holding  filing  of  bill 
contesting  validity  of  will,  within  three  years  after  probate,  is  a  juris- 
dictional fact ;  Hale  v.  Hale,  146  111.  260,"^  20  L.  R.  A.  257,  33  N.  E.  868, 
holding  decree  binding  on  children  not  in  esse;  Emmert  v.  Stouffer,  64 
Md.  559,  6  Atl.  180,  holding  judgment  of  orphans'  court  was  without 
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effect  upon  the  paper  as  a  will;  Newman  v.  Waterman,  63  Wis.  627,  53 
Am.  Rep.  319,  23  N.  W.  703,  holding  child  omitted  by  mistake,  conld 
not,  after  probate,  maintain  ejectment  against  devisees. 

Distinguished  in  Miller  v.  Texas  etc.  Ry.  Co.,  132  U.  S.  671,  33  L.  Ed. 
494,  10  Sup.  Ct.  209,  holding  decree  binding  on  infant  son,  represented 
by  guardian. 

Effects  of  judgments  and  decrees  on  persons  not  in  being.    Note, 
2  Ann.  Gas.  790,  792. 

Miscellaneous.  Cited  in  Shulthis  v.  MaoDougal,  162  Fed.  343,  holding 
heirs  of  deceased  Indian  of  Five  Civilized  Tribes  had  right  to  sell  allot- 
ment inuring  to  them  as  such  heirs;  Anderson  v.  Messinger,  146  Fed. 
948,  7  L.  R.  A.  (N.  S.)  1094,  77  C.  C.  A.  179,  distinguishing  between 
trust  of  executor  as  such  is  where  executor  is  named  as  trustee  in  will. 

113  U.  8.  40S-418,  28  L.  Ed.  1009,  5  Snp.  Ct.  573,  HYATT  v.  VINOENNES 
NAT.  BANK. 

Where  party  leased  mineral  coal,  wltb  riglit  to  take  same,  lessee  to 
have  right  to  remove  fixtures,  sale  of  lease  and  fixtures  under  judgment 
against  lessee,  as  real  estate,  rather  than  as  personalty,  was  valid  under 
Bevlsed  Statutes  of  Indiana. 

Approved  in  Comer  v.  Light,  175  Ind.  375,  93  N.  E.  663,  holding  where 
testator  devised  property  to  wife  with  interest  over  to  his  son,  son's 
interest  was  subject  to  levy  and  sale  for  debt;  Harvey  Coal  &  Coke  Co. 
V.  Dillon,  59  W.  Va.  613,  6  L.  R.  A.  (N.  S.)  628,  53  S.  E.  932,  holding 
writing  composing  lease  of  right  to  mine  coal  was  chattel  real  and  tax- 
able ;  Baynolds  v.  Hanna,  55  Fed.  800,  holding  agreement  a  lease,  though 
monthly  payment  was  called  a  royalty. 

Interest  of  lessee  as  subject  to  levy  under  execution.    Note,  15 
Ann.  Cas.  868. 

Mining  lease  as  sale  of  land.    Note,  9  Ann.  Gas.  526. 

118.  U.  8.  418-423,  28  L.  Ed.  lOlS,  5  Sup.  Cft.  586,  UNITED  STATES  v. 
JOBDAN. 

Under  act  of  1882,  providing  for  refunding  taxes  collected  contrary  to 
regulations,  and  that  each  person  is  entitled  to  be  paid  the  whole  sum  set 
opposite  his  name,  no  discretion  Is  vested  In  Secretary  of  Treasury,  or  In 
any  court,  to  deteimine  whether  sum  specified  was  or  was  not  the  amount 
of  tax  assessed  contrary  to  such  regulations. 

Approved  in  Buchanan  v.  Patterson,  190  U.  S.  366,  47  L.  Ed.  1098,  23 
Sup.  Ct.  769,  holding  congressional  appropriation  to  "B,"  administra- 
trix representing  ''A  and  B''  meant  to  "B"  as  representative  of  next 
of  kin  of  original  sufferer,  **B'  included;  Buchanan  v.  Patterson,  94 
Md.  544,  61  Atl.  171,  holding  plaintiff  appearing  in  three  different  capa- 
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cities  upon  record  is  for  pnrposes  of  appeal  a  different  person  according 
to  capacity;  Thaeher  v.  United  States,  149  Fed.  903,  failure  to  present 
claim  for  refunding  of  legacy  taxes  illegally  collected  within  time  limited 
by  Rev.  Stats.,  §  3228,  does  not  bar  action  thereon;  United  States  v. 
Price,  116  U.  S.  44,  29  L.  Ed.  541,  6  Sup.  Ct.  236,  holding  Secretary  of 
Treasury  could  not  inquire  whether  the  person  was  entitled  to  receive 
that  sum  for  that  object;  United  States  v.  Louisville,  169  U.  S.  255, 
42  L.  Ed.  737,  18  Sup.  Ct.  360,  holding  duties  of  officials,  under  act  of 
1891,  w%re  clerical. 

Distinguished  in  Kinkead  v.  United  States,  150  U.  S.  498,  S7  L.  Ed. 
1158,  14  Sup.  Ct.  177  (see  dissenting  opinion  in  150  U.  S.  506,  507,  37 
L.  Ed.  1161, 14  Sup.  Ct.  181),  holding  Court  of  Claims  not  estopped  from 
considering  title  of  claimants. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Gas.  1916A,  291,  815,  316. 

113  U.  S.  424-435,  28  L.  Ed.  1064,  5  Snp.  Ot.  678,  OHIOAGO  ETC.  BY.  00.  ▼. 
OSANE. 

Where  railroad,  agreeing  In  consideration  of  aid  recelTod  to  construct 
its  road  on  certain  line,  leased  to  anotber  road,  legally  bound  to  carry  out 
the  agreement,  it  is  a  necessary  party  In  suit  to  compel  construction  of  road 
on  original  line,  and  if  a  citizen  of  same  State  as  plaintiff,  cause  is  not 
removable. 

Approved  in  Western  Union  Tel.  Co.  v,  Pennsylvania  R.  R.  Co.,  120 
Fed.  383,  holding  valid  notice  terminating  lease  given  by  landlord  or 
tenant  cannot  be  withdrawn  except  by  consent  of  both  parties;  Delash- 
mutt  V.  Chicago  etc.  R.  Co.,  148  Iowa,  561, 126  N.  W.  361,  holding  lessor 
railroad  was  liable  jointly  with  lessee  for  damages  caused  by  latter  in 
negligently  constructing  bridge;  Moser  v.  Philadelphia  etc.  R.  Co.,  233 
Pa.  268,  40  L.  R.  A.  (N.  S.)  519,  82  Atl.  365,  holding  damages  for  dis- 
crimination in  refusal  to  construct  siding  could  not  be  maintained 
against  lessor  railroad;  Van  Dresser  v.  Oregon  etc.  Nav.  Co.,  48  Fed. 
204,  holding  service  of  summons  on  servant  of  lessee  is  service  on  lessor; 
Pacific  etc.  Cable  Co.  v.  Western  Union  Tel.  Co.,  50  Fed.  495,  holding 
,  railroad  could  not  grant  exclusive  right  to  maintain  a  telegraph  line. 

Distinguished  in  Arrowsmith  v.  Nashville  etc.  R.  Co.,  57  Fed.  175, 
holding  lessor  not  liable  for  injury  to  passenger  by  lessee. 

Statute  of  Iowa,  authorizing  lease  of  railroad,  does  not  discharge  lessor 
from  any  of  its  corporate  liabilities. 

Approved  in  Williard  v.  Spartanburg,  U.  &  C.  R.  R.  Co.,  124  Fed.  800, 
holding  railroad  company  whose  charter  has  not  been  repealed  exists 
as  legal  entity,  though  all  its  property  has  been  legally  sold  under  valid 
mortgage. 
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Lessor's  liability  for  injuries  from  negligence  of  other  railroad  com- 
pany using  road.    Note,  44  L.  E.  A.  744. 

Mandamus  to  compel  operation  of  railroad.    Note,  24  L.  R.  A.  665. 

118  V.  8.  485-448,  28  Ii.  Ed.  1059,  5  Snp.  Cft.  547,  PBENTIOE  ▼.  8TEABNS. 

In  suit  at  law  to  recover  possession  of  real  property,  court  will  not  give 
equitable  reUaf  to  plaintiff,  by  reforming  mistaken  descxiptioa  in  fai« 
deed. 

Approved  in  McClure  v.  Glady  Fork  Lumber  Co.,  183  Fed.  83,  105 
C.  C.  A.  368,  holding  in  action  of  ejectment  court  cannot  ignore  natural 
boundaries  of  land. 

Reformation  of  contracts.    Note,  65  Am.  St.  Rep.  481. 

What  title  or  interest  will  support  ejectment.    Note,  18  L.  R.  A. 
788. 

Where  party  has  equitable  title,  patent  subsequently  issued  will  not 
inure  to  benefit  of  hia  grantee,  unless  description  of  two  conveyancee  are 
the  sama 

Approved  in  McManus  v.  ChoUar,  128  Fed.  906,  63  C.  C.  A.  464,  hold- 
ing in  trespass  to  try  title  there  being  no  ambiguity  in  any  of  the  con- 
veyances, letters  written  under  later  deed  inadmissible  to  vary  or  explain 
the  same ;  Prentice  v.  Northern  etc.  R.  R.  Co.,  154  U.  S.  173,  38  L.  Ed. 
962,  14  Sup.  Ct.  ICOl  (affirming  43  Fed.  273),  holding  deed  did  not  con- 
vey grantor's  interest  in  land  actually  patented;  Duluth  Storage  etc. 
Co.  V.  Prentice,  60  Fed.  880,  holding  deed  did  not  pass  title  to  any  of 
the  patented  lands;  Dunn  v.  Barnum,'61  Fed.  361,  2  C.  C.  A.  266,  hold- 
ing one  claiming  under  quitclaim  deed,  in  Minnesota,  was  not  a  bona 
fide  purchaser;  Jones  v.  Meehan,  175  U.  S.  18,  44  L.  Ed.  57,  20  Sup.  Ct. 
1,  and  Prentice  v.  Duluth  Storage  etc.  Co.,  68  Fed.  445,  7  C.  C.  A.  293, 
arguendo. 

Rule  rejecting  erroneous  particulars  of  description,  wbere  what  re- 
mains  sufficiently  identifies  grant,  does  not  apply  where  deed  contalna  an. 
accurate  description  of  land  intended  to  be  conveyed. 

Approved  in  Gorham  v.  Settegast,  44  Tex.  Civ.  265,  98  S.  W.  669, 
allowing  reformation  of  deed  where  there  was  latent  ambiguity. 

113  T7.  8.  449-452,  28  Ii.  Ed.  1043,  5  8up.  Ct.  583,  MORGAN  ▼.  HAMUST. 

Statute  of  limitations  of  Arkansas,  providing  that  "all  demands  not 
eachibited  to  executor  or  administrator,  before  two  years  from  granting  of 
letters,  shall  be  barred,"  bars  claim  of  Infant  out  of  State,  although  it  may 
have  originated  in  consequence  of  a  relation  of  trust. 

Approved  in  Security  Trust  Co.  v.  Black  River  Nat.  Bank,  187  U.  S. 
229,  47  L.  Ed.  156,  23  Sup.  Ct.  58,  holding  nonresident's  suit  against 
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decedent's  estate  barred  by  State  statute  will  be  so  held  by  Federal 
court ;  Newberry  v.  Wilkinson,  199  Fed.  682,  118  C.  C.  A.  Ill  (affinning 
190  Fed.  68),  holding  lapse  of  six  years  was  good  defense  in  suit  on 
surety  bond  of  guardian ;  Hale  v.  Coffin,  120  Fed.  474,  57  C.  C.  A.  528, 
holding  right  of  State  to  fix  limit  upon  time  in  which  relief  may  be 
sought  has  been  recognized  in  Federal  courts  following  highest  State 
court;  Hale  v.  Coffin,  114  Fed.  573,  577,  581,  holding  suit  in  equity 
based  on  legal  demand,  court  is  bound  by  statute  of  limitations  which 
would  govern  special  statutory  action  at  law  thereon;  Simon  v.  Jones' 
Estate,  99  Ark.  527,  138  S.  W.  987,  holding  promissory  note  payable  at 
death  of  make:c  is  certain  claim  which  must  be  presented  within  two 
years;  Stewart  y.  Thomasson,  94  Ark.  64,  126  S.  W.  87,  holding  claim 
against  trustee  for  accounting  is  not  inchoate  as  to  be  relieved  from 
presentation  within  two  years ;  Boyle  v.  Boyle,  126  Iowa,  168, 101  N.  W. 
748,  Code,  §  3349,  limiting  time  for  presentation  of  claims  against  estate, 
applies  to  infants;  Van  Haaren  v.  Tiemey,  180  Mich.  194,  146  N.  W. 
661,  holding  statute  of  nonclaim  (Comp.  Laws  1897,  §  9380),  did  not 
except  infants  from  its  provisions;  Barry  v.  Minahan,  127  Wis.  576,  107 
N.  W.  491,  construing  Rev.  Stats.,  §  3844,  bars  claims  against  estates  not 
presented  in  time  required;  Continental  Nat.  Bank  v.  Heilman,  86  Fed. 
516,  holding  State  statute  did  not  prevent  FedersA  court  from  applying 
bar  of  laches ;  Hughes  v.  Newton,  89  Fed.  215,  32  C.  C.  A.  193,  holding 
evidence  insufficient  to  show  abandonment  of  homestead;  Padgett  v. 
State,  45  Ark.  500,  holding  infants  not  excepted  from  statute  of  non- 
claim;  McGaughey  v.  Brown,  46  Ark.  37,  holding  married  woman  not 
excepted  from  statute;  Turner  v.  Kisor,  54  Ark.  37,  15  S.  W.  14,  hold- 
ing judgment  creditor,  after  expiration  of  time  for  presenting  claims, 
cannot  pursue  assets  in  heirs'  hands;  McKneely  v.  Terry,  61  Ark.  548, 
33  S.  W.  959,  holding  claim  against  deceased  co tenant  for  rent,  should 
be  exhibited  to  administrator;  Sanborn  v.  Perry,  86  Wis.  367,  56  N.  W. 
339,  giving  to  disallowance  of  claim  by  probate  court,  in  Minnesota,  the 
effect  of  a  judgment ;  Winter  v.  Winter,  101  Wis.  497,  77  N.  W.  884, 
holding  Federal  courts  will  enforce  State  statute  of  limitations;  Glenn 
V.  Dorsheimer,  24  Fed.  538,  arguendo. 

Pistinguished  in  Schurmeier  v.  Connecticut  Mut.  Life  Ins.  Co.,  171 
Fed.  19,  96  C.  C.  A.  107,  holding  where  mortgage  given  by  decedent 
did  not  mature  until  time  for  presentment  of  claims  had  closed,  court 
would  allow  further  time  for  presentment  of  claim  for  deficiency;  Law- 
rence V.  Nelson,  143  U.  S.  224,  86  L.  Ed.  134,  12  Sup.  Ct.  443,  jurisdic- 
tion of  Circuit  Court  to  administer  an  estate,  cannot  be  impaired  by 
State  laws. 

Exceptions  to  and  interruptions  of  statutes  of  nonclaim.    Note,  8 
Ann.  Gas.  576. 
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Miscellaneous.  Cited  in  Schurmeier  v.  Connecticut  etc.  Ins.  Co.,  137 
FecL  46,  69  C.  C.  A.  22,  Federal  courts  follow  State  decisions. 

113  IT.  8.  45^-4^1,  28  L.  Ed.  1038,  5  Snp.  Ct.  554,  OHASE  ▼.  OUBTIS. 

New  York  statute,  malsing  trustees  of  certain  corporations  liable  for 
its  debts,  on  failure  to  file  reports  of  capital  and  debts,  is  penal,  and  must 
be  strictly  construed. 

Approved  in  Roberts,  Johnson  &  Rand  Shoe  Co.  y.  Dower,  208  Fed. 
273,  126  C.  C.  A.  470,  holding  willful  violation  of  "factory  act"  is  bar 
to  defense  of  assumed  risk;  Proctor-Gamble  Co.  v.  Warren  Cotton  Oil 
Co.,  180  Fed.  646,  648,  holding  statute  making  president  and  secretary 
liable  for  debts  of  corporation  included  unliquidated  damages  for  breach 
of  contract;  United  States  v.  Four  Hundred  &  Twenty  Dollars,  162  Fed. 
804,  holding  statute  requiring  captains  to  register  immigrating  aliens 
does  not  prescribe  penalty  for  false  information  given  by  captain ;  Moss 
V.  Smith,  171  Cal.  784,  786,  166  Pac.  93,  holding  public  utilities  act, 
March  23,  1912,  removed  personal  liability  of  directors  of  corporations 
existing  before  its  passage;  Jackson  v.  Clifford,  6  App.  D.  C.  321,  327, 
holding  liability  operating  against  trustees  does  not  affect  trustee  who 
has  resigned;  John  Y.  Farwell  Co.  v.  Jackson  Stores,  137  Ga.  176,  73 
S.  E.  14,  holding  one  subscribing  for  stock  before  minimum  amount  is 
subscribed  is  not  liable  for  corporate  debts ;  Seaton  v.  Grimm,  110  Iowa, 
161,  81  N.  W.  227,  holding  corporation's  stockholders  who  executed  arti- 
cles of  incorporation,  and  becoming  officers  and  directors,  estopped  to 
deny  legality  of  corporation ;  Haynes  v.  Blanchard,  194  Mass.  247,  120 
Am.  St.  Rep.  561,  80  N.  E.  606,  holding  limitation  on  actions  of  con- 
tract does  not  apply  to  actions  on  judgments;  Park  Bank  v.  Remsen, 
158  U.  S.  342,  89  L.  Ed.  1010,  16  Sup.  Ct.  892,  Gans  v.  Switzer,  9  Mont. 
413,  24  Pac.  20,  Wethey  v.  Kemper,  17  Mont.  492,  43  Pac.  717^  State 
Sav.  Bank  v.  Johnson,  18  Mont.  442,  66  Am.  St  Rep.  .692,  33  L.  R.  A. 
663,  46  Pac.  662,  and  Globe  Pub.  Co.  v.  State  Bank,  41  Neb.  184,  27 
L.  R.  A.  868,  69  N.  W.  686,  all  following  rule ;  Patterson  v.  Thompson, 
86  Fed.  87,  holding  penal,  statute  imposing  liability  on  directors;  In- 
ternational Bank  v.  Faber,  86  Fed.  446,  30  C.  C.  A.  178  (affirming  79 
Fed.  921),  that  jurat  itself  is  not  signed  does  not  make  report  defective; 
Hale  V.  Hardon,  96  Fed.  768,  enforcing,  extraterritorially,  statutory  lia- 
bility of  stockholders;  Attrill  v.  Huntington,  70  Md.  197,  14  Am.  St. 
Rep.  348,  2  li.  R.  A.  782,  16  Atl.  653  (see  dissenting  opinion  in  70  Md. 
202,  2  L.  R.  A.  788,  16  Atl.  666),  refusing  to  enforce  penal  statute  of 
New  York ;  Giddings  v.  Holier,  19  Mont.  269,  271,  48  Pac.  10,  11,  hold- 
ing trustees  not  liable  for  filing  of  false  report;  Manhattan  Trust  Co. 
V.  Davis,  23  Mont.  280,  68  Pac.  720,  holding  annual  report  need  be  filed 
only  in  county  where  principal  place  of  business  is;  Leighton  v.  Camp- 
bell, 17  R.  I.  63,  9  L.  R.  A.  188,  20  Atl.  16,  holding  directors  not  Uable 
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for  torts  of  corporation ;  Wing  v.  Slater,  19  R.  I.  602,  83  L.  B.  A.  568, 
35  Atl.  304,  holding  filing  of  certificate  before  delivery  of  goods,  released 
stockholders. 

Distinguished  in  Starkweather  v.  Brown,  25  R.  I.  148,  55  Atl.  203, 
stockholders  of  manufacturing  corporation  having  no  factory  in  State 
are  liable  under  stockholders'  liability  imposed  by  Pub.  Stats.,  c.  155, 
for  failure  to  file  returns  as  required  by  section  11;  Aylworth  v.  Curtis, 
11)  R.  I.  520,  61  Am.  St.  Rep.  787,  38  L.  R.  A.  Ill,  34  Atl.  UIO,  statute 
making  thief  liable  for  double  value  of  goods,  not  restored  is  remedial ; 
Huntington  v.  Attrill,  146  U.  S.  679,  86  L.  Ed.  1182,  13  Sup,  Ct.  232 
(see  dissenting  opinion  in  146  U.  S.  688,  36  L.  Ed.  1185, 13  Sup.  Ct.  235), 
holding  statute  making  officers  of  corporation  signing  false  certificate 
of  amount  of  capital  stock,  liable  for  all  debts,  is  not  penal. 

Nature  of  stockholder's  liability  for  debt  of  corporation.    Note, 
99  Am.  Dec.  483. 

Character  of  corporate   ** debts"  for  which  directors   are   liable. 
Note,  12  Ann.  Gas.  807,  809. 

Jndgment  against  corporation  is  not  prima  fade  eTidence  of  debt  of 
corporation,  as  against  trustees,  in  action  to  make  them  liable  for  failure 
to  file  annual  report,  under  New  York  act  of  1848. 

Approved  in  Audenried  v.  East  Coast  Mining  Co.,  68  N.  J.  Eq.  462, 
59  Atl.  582,  in  action  against  directors  to  enforce  liability  accruing  to 
creditors  of  corporation  under  laws  1896,  p.  286,  judgment  not  on  merits 
against  corporation  obtained  in  another  jurisdiction  is  not  conclusive 
as  to  debt  sued  on. 

Federal  courts,  in  a  special  statutory  proceeding,  will  not  give  to  Judg- 
ment of  State  court,  any  other  effect  as  evidence,  or  as  groimd  of  action, 
than  must  be  lawfully  given  in  courts  of  State  whose  laws  are  Invoked  to 
enforce  it. 

Approved  in  Union  &  Planters'  Bank  v.  City  of  Memphis,  111  Fed. 
572,  holding  effect  of  judgment  of  State  court  pleaded  in  Federal  or 
other  court  supporting  plea  res  judicata,  determined  by  law  of  State 
rendering  same;  Brunswick  Terminal  Co.  v.  National  Bank  of  Balti- 
more, 99  Fed.  639,  40  C.  C.  A.  22,  holding  Federal  court  will  follow  the 
construction  given  by  the  Supreme  Court  of  State  to  statute  of  limita- 
tions of  that  State;  Arkansas  v.  Bowen,  9  Mackey  (D.  C),  297,  holding 
clause  respecting  full  faith  and  credit  to  be  given  to  judgments  does 
not  operate  in  favor  of  judgments  penal  in  their  nature ;  Chinn  v.  Foster- 
Milburn  Co.,  195  Fed.  162,  holding  determination  of  State  court  that 
service  on  corporation  was  sufficient  was  binding  on  Federal  court; 
Brown  v.  Fletcher,  182  Fed.  977,  105  C.  C.  A.  425,  holding  where  for- 
eign decree  is  \oid  account  of  want  of  jurisdiction,  it  is  no  bar  to  subsc- 
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qnent  suit;  Smith  v.  Hosier,  169  Fed.  447,  holding  dismissal  of  bill  of 
interpleader  is  not  bar  to  subsequent  action;  Fourth  Nat.  Bank  "v. 
Francklyn,  120  U.  S.  756,  80  L.  Ed.  829,  7  Sup.  Ct.  762,  holding  Fed- 
eral courts  can  only  enforce  the  special  statutory  remedy  provided; 
Allen  V.  Fairbanks,  45  Fed.  447,  holding  laws  of  State,  where  corpora- 
tion is  organized,  are  rules  of  property  as  to  liability  of  stockholders; 
Dexter  v.  Edmands,  89  Fed.  471,  enforcing  State  statute  as  to  liability 
of  stockholders;  State  Nat.  Bank  v.  Sayward,  91  Fed.  443,  33  C.  C.  A. 
564,  holding  court  could  not  afford  equitable  relief  contemplated  by  the 
Ohio  statute. 

Action  in  one  State  to  enforce  cause  of  action  created  by  statute 
of  another  State.    Note,  14  Am.  St.  Rep.  350. 

Foreign  judgments.    Note,  94  Am.  St.  Rep.  633. 

Under  Kew  York  statute  of  1848,  trustees  of  corporation  are  liable  only 
on  debts  arising  on  contract,  and  not  for  judgment  on  a  tort.  ^ 

Approved  in  Brown  v.  Clow,  158  Ind.  422,  62  N.  E.  1013,  holding  mere 
failure  of  corporation  to  publish  report,  directors  not  liable  unless  credi- 
tor is  deceived  and  misled  by  failure  to  ^ake  report;  Savage  v.  Shaw, 
195  Mass.  573,  574,  122  Am.  St.  Rep.  272,  12  Ann.  Gas.  806^  81  N.  E. 
303,  304,  holding  judgment  for  personal  injuries  was  not  **debt"  of 
street  railway  company;  B.  F.  Avery  &  Sons  v.  McClure,  94  Miss.  185, 
190,  19  Ann.  Gas.  134,  22  L.  R.  A.  (N.  S.)  266,  47  South.  904,  906,  refus- 
ing to  consider  judgment  for  damages  for  infringement  of  patent  a 
''debt'';  Kilton  v.  Providence  etc.  Tool  Co.,  22  R.  I.  615,  48  Atl.  1042, 
holding  creditor's  statutory  right  against  individual  stockholders  does 
not  accrue  until  remedy  is  exhausted  against  corporation;  Farr  v.  Briggs' 
Estate,  72  Vt.  228,  47  Atl.  794,  holding  plaintiff  purchasing  notes  never 
paid  from  corporation  of  his  State  may  sue  outside  State,  liability  being 
contractual,  not  penal;  dissenting  opinion  in  Livingston  v.  Livingston, 
173  N.  Y.  388,  93  Am.  St.  Rep.  606,  66  N.  E.  127,  majority  holding  de- 
fendant in  divorce  adjudged  to  pay  alimony  annually,  constitutes  prop- 
erty of  plaintiff,  of  which  she  cannot  be  deprived  without  due  process; 
Brown  v.  Trail,  89  Fed.  644,  and  Leighton  v.  Campbell,  17  R.  I.  54,  9 
L.  R.  A.  188,  20  Atl.  15,  both  following  rule;  Wisconsin  v.  Pelican  Ins. 
Co.,  127  U.  S.  293,  32  L.  Ed.  244,  8  Sup.  Ct.  1375,  holding  Supreme 
Court  has  not  original  jurisdiction  of  an  action  by  State,  upon  judg- 
ment recovered  against  a  corporation  of  another  State  as  a  penalty; 
Gutta  Percha  etc.  Mfg.  Co.  v.  Mayor,  108  N.  Y.  279,  2  Am.  St.  Rep.  414, 
15  N.  E.  403,  holding  action  on  judgment  for  tort  is  ex  contractu. 

Distinguishi^d  in  Douglass  v.  Loftus,  85  Kan.  724,  Ann.  Gas.  1913A, 
878,  L.  R.  A.  1915B,  797,  119  Pac.  75,  holding  judgment  for  damages 
for  trespass  where  trespass  benefited  tort-feasor  was  not  actually  judg- 
ment in  tort;  Rogers  v.  Stag  Mining  Co.,  185  Mo.  App.  666,  171  S.  W. 
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678,  holding  holder  of  judgment  in  tort  against  corporation  may  sae 
stockholder  on  unpaid  subscription;  Shelby  v.  Ziegler,  22  Okl.  812,  98 
Pac.  994,  holding  execution  against  homestead  may  be  had  to  satisfy 
judgment  in  tort. 

Judgment  as  contract.    Note,  2  Am.  St.  Bep.  414. 

Whether  statutory  liability  for  debts  of  corporation  includes  liability 
for  torts.    Note,  22  L.  R.  A.  (N.  S.)  266,  257. 

118  U.  8.  4667476,  28  L.  Ed.  1066,  6  Sup.  Ct  529,  ST.  LOXnS  IBON  M0T7N- 
TAI]^  ETC.  BY.  00.  ▼.  BEBBY. 

Agreement  of  consolidation  between  tbe  St.  Ijouia  A;  L  M.  By.,  and  the 
Oairo  &  F.  B.  B.  Oo.,  crea;ted  a  new  corporation. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Miller  County,  67  Ark.  503,  65 
S.  W.  928,  holding  ordinary  right  of  way  of  St.  Louis  I.  M.  &  S.  Ry. 
Co.,  for  taxation  purposes  extends  only  fifty  feet  center  of  track,  though 
company  consolidated  had  two  hundred  feet;  Ramsey  v.  Hicks,  44  Ind. 
App.  511,  87  N.  E.  1099,  holding  attempted  merger  of  the  Cumberland 
Presbyterian  Church  with  Presbyterian  Church  in  the  United  States  did 
not  transfer  property  of  fopner  to  mother  church;  Lake  Drummond 
Canal  Co.  v.  Commonwealth,  103  Va.  354,  49  S.  £.  511,  corporation 
created  on  purchase  at  foreclosure  of  property  and  franchises  of  afi- 
other  corporation  cannot  claim  tax  immunity  granted  to  old  corpora- 
tion; Keokuk  etc.  R.  R.  Co.  v.  Missouri,  152  U.  S.  308,  88  L.  Ed.  454, 
14  Sup.  Ct.  595,  Union  Trust  Co.  v.  Rochester  etc.  R.  Co.,  29  Fed.  610, 
Ohio  etc.  Ry.  v.  People,  123  111,  482,  14  N.  E.  879,  and  Adams  v.  Yazoo 
etc.  R.  Co.,  77  Miss.  194,  60  L.  B.  A.  S3,  24  South.  203,  all  following 
rule;  Duncan  v.  St.  Louis  etc.  Ry.  Co.,  49  La.  Ann.  1703,  22  South.  925, 
holding  separate  identity  of  corporations  of  different  States  is  not  lost 
by  consolidation;  People  v.  New  York  etc.  R.  R.  Co.,  129  N.  T.  484,  15 
L.  R.  A.  88,  29  N.  E.  961,  legislative  sanction  of  both  States  is  essential 
to  create  new  corporation ;  Citizens '  etc.  R.  Co.  v.  Memphis,  53  Fed.  731, 
and  Jones  v.  Concord  etc.  R.  R.  Co.,  67  N.  H.  132,  38  Atl.  122,  arguendo. 

Distinguished  in  Lee  v.  Atlantic  etc.  R.  Co.,  150  Fed.  790,  construing 
agreement  between  corporations  as  merger  and  not  consolidation. 

Consolidated  interstate  corporation  as  domestic  corporation  of  one 
of  States.    Note^  15  L.  B.  A.  86. 

Right  of  corporations  to  consolidate.    Note,  52  L.  B.  A.  870. 

Where  railroad  enjosring  charter  Immunity  from  taxation  consolidated 
with  another  under  a  clause  in  its  charter  authorizing  consolidation,  a  new 
corporation  was  created  snhject  to  then  existing  constitational  prohibitions 
against  tax  exemptions. 

Approved  in  Rochester  Ry.  Co.  v.  City  of  Rochester,  205  U.  S.  254, 
51  L.  Ed.  792,  27  Sup.  Ct.  469,  holding  exemption  jfrom  p$iying  ^UabiUty 
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existing  in  favor  of  railroad  cannot  he  transferred  to  its  lessee;  Yazoo 
&  M.  V.  R.  R.  Co.  V.  Adams,  180  U.  S.  21,  46  L.  Ed.  407,  21  Sup.  Ct. 
247,  holding  new  grant  of  corporate  franchise  contemplated  surrender- 
ing entire  administration  of  functions  of  constituent  companies  to  new 
corporation  with  new  corps  of  officers;  Winn  v.  Wabash  R.  R.  Co.,  118 
Fed.  58,  60,  holding  consolidation  of  corporation  made  it  citizen  of  each 
State  wherein  articles  were  filed,  and  action  arising  in  Missouri  was  not 
removable,  though  residence  in  another  State  claimed;  Adams  v.  Tom- 
bigbee  Mills,  78  Miss.  687,  29  South.  472,  holding  Laws  1882,  p.  84 
(Miss.),  exempting  from  taxation  all  manufacturing  plants  for  ten  years 
from  completion,  does  not  exempt  tenement  houses  outside  factory 
grounds;  Keokuk  etc.  R.  R.  Co.  v.  Missouri,  152  U.  S.  310,  88  L.  Ed.  455, 
14  Sup.  Ct.  595,  Keokuk  etc.  R.  Co.  v.  County  Court,  41  Fed.  307,  309, 
Commonwealth  v.  Nashville  etc.  R.  R.  Co.,  ,93  Ky  433,  20  S.  W.  384,  and 
Adams  v.  Tazoo  etc.  R.  Co.,  77  Miss.  194,  60  L.  R.  A.  33, 24  South.  206, 208, 
211,  212,  215,  220,  319,  all  following  rule;  Chesapeake  etc.  Ry.  Co.  v. 
MiUer,  114  U.  S.  184, 189,  29  L.  Ed.  124, 125,  5  Sup,  Ct.  817,  820,  holding 
that  immunity  from  taxation  did  not  pass  to  new  company,  Virginia 
Coupon  Cases,  114  U.  S.  296,  29  L.  Ed.  194,  5  Sup.  Ct.  917,  holding  void. 
State  act  forbidding  receipt  of  coupons  for  taxes. 

Distinguished  in  International  etc.  Ry.  Co.  v.  State,  75  Tex.  378,  12 
S.  W.  688,  holding  exemption  from  taxation  attached  to  property  after 
corporation 's  dissolution. 

The  effects  of  the  consolidation  of  corporations.    Note,  89  Am.  St. 
Rep.  614,  626,  684,  635. 

Right  of  legislature  to  repeal  exemption  from  taxation  in  corporate 
charter.    Note,  18  Ann.  Gas.  684. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  99,  100. 

113  U.  S.  476-506,  28  Ii.  Ed.  1044,  5  Sup.  Ct  588,  MORGAN  ▼.  XTNITED 
STATES. 

Negotiable  government  bonds  redeemable  at  pleasure  after  a  certain 
date,  hut  wltli  no  date  fixed  for  final  payment,  are  only  to  be  deemed  over- 
due and  non-negotiable  after  such  first  date,  where  acquired  with  notice 
of  defect  of  title  or  under  suspicious  circumstances. 

Approved  in  Northampton  Nat.  Bank  v.  Kidder,  106  N.  Y.  225,  60 
Am.  Rep.  445,  12  N.  E.  578,  purchaser  of  overdue  bonds  is  not  a  bona 
fide  holder. 

Every  holder  of  government  bonds  must  be  presumed  to  have  knowl- 
edge of  laws  under  which  they  were  issued,  and  of  what  was  done  by  the 
government  or  its  officers  in  pursuance  of  them. 
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Approved  in  Morton  ▼.  New  Orleans  etc.  Ry.  Co*,  79  Ala.  609,  617, 
following  role. 

The  5-20  government  liondB,  wbich  were  redeemable  at  pleasure  of 
U&ited  States,  after  July  1,  1870,  and  payable  July  1,  1885,  became,  after 
maturity  of  call  for  redemption,  payable  at  option  of  bolder  on  demand, 
without  interest,  until  date  for  absolute  payment. 

Approved  in  Stewart  V.  Henry  County,  66  Fed.  131,  holding  personal 
notice  not  required  to  stop  running  of  interest. 

Rights  of  transferee  after  maturity  of  negotiable  paper.    Note, 
46  L.  R.  A.  775,  799,  807,  811. 

What  is  a  reasonable  time  within  which  to  make  demand  on  a  demand 
note,  depends  on  the  circumstances  of  the  case,  and  situation  of  the  parties. 
Approved  in  National  Bank  of  Delaware  v,  Lindsay,  2  Boyoe  (Del.), 
85,  78  Atl.  409,  holding  reason  of  delay  in  making  demand  need  not  be 
alleged  in  bill,  being  subject  of  pibof  only ;  Bacon  v.  Bacon,  94  Va.  688, 
27  S.  E.  577,  following  rule;  Paine  v.  Central  etc.  R.  R.  Co.,  118  U.  S. 
360,  30  L.  Ed.  196,  6  Sup.  Ct.  1023,  where  time  was  fixed  by  State  stat- 
utes; Southern  Ry.  Co.  v.  Carnegie  Steel  Co.,  76  Fed.  497,  22  C.  C.  A. 
289,  applying  rule  to  presentation  of  claim  to  receiver. 

Holder  of  a  called  five-twenty  bond  issued  under  act  of  1865,  had  a 
rigbt,  without  prejudice,  except  as  to  loss  of  interest^  to  wait  without  demand 
for  whole  period,  at  the  expiration  of  which  the  bond  was  unconditionally 
payable. 

Approved  in  Morton  v.  New  Orleans  etc.  Ry.  Co.,  79  Ala.  615,  pres- 
ence of  unpaid  coupons  is  material,  on  question  of  good  faith. 

Failure  to  pay  interest  is  insufficient  to  subject,  holder  of  negotiable 
paper  to  antecedent  equities. 

Approved  in  New  Paddock-Hawley  Co.  v.  Fayetteville  Wagon  Wood 
etc.  Co.,  207  Fed.  791,  holding  payment  of  interest  at  period  when  no 
interest  coupon  was  due,  will  be  deemed  pa3niient  on  bond,  and  will  ex- 
tend statute  of  limitations;  Pickens  Tp.  v.  Post,  99  Fed.  663,  holding 
purchaser  negotiable  municipal  bonds  from  prio^  holder  acquires  latter 's 
rights  unafPectcd  by  his  own  knowledge,  time  of  purchase,  of  defenses  to 
such  bonds;  Doty  v.  Garfield  Tp.,  89  Kan.  723,  133  Pac.  173,  holding 
question  whether  one  purchasing  bonds  on  which  interest  was  seventeen 
years  overdue,  was  bona  fide  purchaser,  was  one  for  jury;  McPherrin 
V.  Tittle,  36  Okl.  515,  44  L.  R.  A.  (N.  S.)  395,  129  Pac.  723,  holding  un- 
paid interest  on  note  is  not  sufficient  to  dishonor  it  in  absence  of  stipu- 
lation to  that  effect;  Long  Island  etc.  Trust  Co.  v.  Columbus  etc.  Ry. 
Co.,  65  Fed.  457,  following  rule ;  Atlas  Nat.  Bank  v.  Holm,  71  Fed.  492, 
19  C.  C.  A.  94,  there  is  no  presumption  that  purchaser  of  note  was  aware   ' 
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of  existing  defenses;  Bank  of  Edgefield  ▼.  Farmers  etc.  Mfg.  Co.,  52 
Fed.  102,  18  L.  B.  A.  203,  2  C.  C.  A.  637,  question  of  notice  of  equities 
is  governed  by  general  commercial  law. 

Distinguished  in  Northampton  Nat.  Bank  v.  Kidder,  106  N.  Y.  227, 
60  Am.  Bep.  446, 12  N.  E.  579,  failure  to  pay  interest,  and  action  to  fore- 
close, rendered  principal  due. 

Failure  to  pay  periodical  installment  of  interest  on  negotiable  in- 
strument as  making  instrument  overdue.    Note,  11  Ann.  Gas.  42. 

Bona  fide  purchasers  for  value,  of  stolen  "5-20  bondr*  of  United  States, 
purcliased  after  maturity  of  call  for  redemption,  has  better  right  than 
owner  ttum  whom  stolen. 

Approved  in  Wylie  v.  Missouri  etc.  Ry.  Co.,  41  Fed.  626,  holding  bond 
not  annulled  by  alteration  of  serial  numbers  by  thief. 

Stolen  bonds,  coupons,  and  other  negotiable  acceptances.    Note,  125 
Am.  St.  Bep.  814. 

Title  and  right  of  bona  fide  holder  of  stolen  negotiable  instrument. 
Note,  13  Ann.  Gaa.  1172. 

113  XT.  S.  506-516^  28  L.  Ed.  1102,  5  Sup.  Ot  612,  PBOVIDENT  INSTITU- 
TION FOB  8AVTNQB  ▼.  MAYOB  ETC.  JEBSEY  CITY. 

Where  laws  have  made  water  rents  In  a  city  a  charge  on  land,  with 
a  lien  prior  to  all  other  encumbrances,  In  the  same  manner  as  taxes  and 
assessments,  mortgage  is  subject  to  this  condition,  whether  water  was  In- 
troduced on  to  the  lot  mortgaged,  before  or  after  the  giving  of  the  mortgage. 
Approved  in  King  v.  Thompson,  110  Fed.  325,  49  C.  C.  A.  59,  holding 
legislature  can  attach  conditions  to  right  given  foreign  corporations  to 
mortgage  railroad  property  in  State,  as  postponing  mortgage  liens  to 
judgments  in  State  for  injuries;  Wagner  v.  Rock  Island,  146  111.  153, 
21  L.  B.  A.  523,  34  N.  E.  548,  St.  Louis  Brewing  Assn.  v.  St.  Louis,  140 
Mo.  429,  37  S.  W.  527,  and  Silkman  v.  Yonkers  Water  Commissioners, 
152  N.  Y.  331,  37  L.  B.  A.  829,  46  N.  £.  613,  distinguishing  water  rent 
from  taxes. 

Costs  incurred  In  foreclosure  have  same  priority  as  mortgage  itself. 
Approved  in  Central  Trust  Co.  v.  Central  etc.  Ry.  Co.,  38  Fed.  890, 
giving  costs  for  enforcing  lien,  a  like  priority. 

Statute  giving  to  water  rents  In  a  municipality  a  priority  of  lien  over 
all  other  encumbrances  upon  the  property,  la  not  a  deprivation  of  property 
within  the  Fourteenth  Amendment. 

Approved  in  Hill  v.  City  of  St.  Louis,  159  Mo.  172,  60  S.  W.  119,  hold- 
ing ordinance  not  invalid  because  city  requires  all  water-closets  to  be 
connected  with  sewers;  Missouri  v.  Hermann,  84  Mo.  App.  9,  holding, 
XII-^9 
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under  power  to  regulate,  the  city  has  authority  to  impose  any  reason- 
able terms  and  conditions  npon  which  citizens  may  connect  their  prop- 
erty with  its  sewers ;  Arnold  v.  Knoxville,  115  Tenn.  210,  90  S.  W.  472, 
upholding  Acts  1905,  p.  585,  authorizing  levy  of  special  assessments  for 
municipal  improvements  on  abutting  property  benefited  thereby;  City 
of  Grafton  v.  Holt,  58  W.  Va.  188,  52  S.  E.  23,  water  rates  exacted  by 
public  corporation  from  actual  consumers  are  not  taxes;  Gilchrist  v. 
Helena  etc.  R.  Co.,  58  Fed.  714,  following  rule;  Spencer  v.  Merchant, 
125  U.  S.  352,  31  L.  Ed.  766,  8  Sup.  Ct.  925,  reviewing  judgment  sustain- 
ing validity  of  assessment  upon  lands;  Attorney-General  v.  Jochim,  99 
Mich.  373,  41  Am.  St.  Rep.  619,  23  L.  R.  A.  705,  58  N.  W.  615,  holding 
that  legislature  may  remove  oflficers ;  Silver  Bow  County  v.  Striimbaugh, 
9  Mont.  84,  22  Pac.  454,  upholding  act  creating  lien  on  land  for  judg- 
ment of  fine  or  costs. 

Statute  making  water  rents  In  a  city  a  prior  lien  on  property,  is  valid 
as  against  a  subsequent  mortgage;  mortgagee  is  presumed  to  contract  with 
respect  to  existing  lawv. 

Approved  in  Burgdorf  v.  District  of  Columbia,  7  App.  D.  C.  413,  allow- 
ing charges  for  advertising  property  for  sale  on  account  of  delinquent 
taxes;  Lybass  v.  Town  of  Ft.  Myers,  56  Fla.  826,  47  South.  349,  allow- 
ing lien  for  sidewalk  improvements  priority  over  mortgage ;  Fitchpatrick 
V.  Botheras,  150  Iowa,  378,  Ann.  Gas.  1912D,  534,  37  L.  R.  A.  (N.  S.) 
558, 130  N.  W.  164,  holding  mortgagee  is  not  entitled  to  notice  of  drain- 
age assessment;  City  of  East  Grand  Forks  v.  Luck,  97  Minn.  375,  376, 
107  N.  W.  394,  395,  upholding  Laws  1895,  p.  113,  §§291,  293,  makin": 
owner  of  premises  liable  for  water  and  light  furnished  by  city  to  tenant ; 
Mayor  etc.  of  Jersey  City  v.  Montville,  84  N.  J.  L.  46,  85  Atl.  839,  hold- 
ing one  purchasing  property  between  time  of  assessment  of  tax  and 
creation  of  lien,  takes  subject  to  lien  after  created ;  Drainage  Commrs.  v. 
East  Carolina  Home  etc.  Assn.,  165  N.  C.  702,  Ann.  Cas.  1915G,  40,  81 
S.  E.  949,  holding  assessments  levied  for  drainage  improvements  had 
priority  over  mortgage;  Haines  Commercial  Co.  v.  Grabill,  78  Or.  383, 
152  Pac.  879,  giving  material  and  labor  liens  priority  over  mortgage; 
Rand  v.  Marshall,  84  Vt.  165,  78  Atl.  791,  holding  owner  of  property 
was  liable  for  electricity  used  by  his  tenants ;  Richmond  v.  Williams,  102 
Va.  743,  47  S.  E.  847,  creditors  secured  by  deed  of  trust  are  not  owners 
of  land  within  act  of  1892,  providing  for  notice  to  owners  of  assessment 
for  improvements;  Carstens  v.  City  of  Seattle,  84  Wash.  100,  146  Pac. 
386,  and  Shaler  v.  McAleese,  73  N.  J.  Eq.  537,  68  Atl.  417,  both  giving 
street  assessment  lien  priority  over  existing  mortgage ;  Central  Trust  Co. 
V.  Charlotte  etc.  R.  Co.,  65  Fed.  259,  263,  and  Southern  Ry.  Co.  v.  Bonk- 
night,  70  Fed.  446,  30  L.  R.  A.  826,  17  C.  C.  A.  181,  holding  that  exist- 
ing statute  was  binding  on  mortgagee;  Jones  v.  Great  Southern  etc. 
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Hotel  Co.,  86  Fed.  388,  upholding  legality  of  lien  of  subcontractors; 
Murphy  v.  Beard,  138  Ind.  564,  38  N.  E.  34,  holding  mortgagee  takes 
subject  to  rights  of  public;  Bell  v.  Hiner,  16  Ind.  App.  188,  44  N.  E. 
577,  and  Atlantic  Dynamite  Ca  v.  Ropes  etc.  Silver  Co.,  119  Mich.  263, 
77  N.  W.  939,  holding  labor  lien  superior  to  mortgi^  lien;  Smalley  v. 
Gearing,  121  Mich.  190,  79  N.  W.  1118,  agreement  between  contractor 
and  owner  cannot  defeat  lien  of  subcontractors;  Morey  v.  Duluth,  75 
Minn.  226,  77  N.  W.  830,  giving  lien  for  municipal  improvements  prior- 
ity over  mortgage;  Hudson  Trust  &  Sav.  Inst.  v.  Carr-Curran  Paper 
Mills  Co.,  58  N.  J.  Eq.  59,  43  Atl.  420,  holding  priority  of  city 's  lien  for 
water  rents,  could  not  be  urged  for  water  sold  by  measure;  Virginia 
Development  Co.  v.  Crozer  Iron  Co.,  90  Va.  132,  44  Am.  St.  Rep.  898, 
17  S.  E.  808,'  giving  lien  for  supplies  priority  over  deed  of  trust. 

Distinguished  in  State  v.  Aetna  Life  Ins.  Co.,  117  Ind.  252,  20  N.  E. 
144,  where  statute  did  not  provide  for  priority  over  pre-existing  mort- 
gages; dissenting  opinion  in  Morey  Engineering  etc.  Co.  v.  St.  Louis 
Artificial  Ice  Rink  Co.,  242  Mo.  266,  Ann.  Gas.  1913G,  1200,  40  L.  K.  A. 
(N.  S.)  119,  146  S.  W.  1148,  majority  allowing  tax  lien  for  improve- 
ments priority  over  mortgage. 

Validity  of  statute,  ordinance,  or  regulation  making  owner  of  prem- 
ises liable  for  light  or  water  furnished  to  tenant  of  former  owner. 
Note,  7  Ann.  Gas.  1017. 

m 

Superiority  of  local  assessment  over  prior  lien.  Note,  35  L.  B.  A. 
376,  377. 

Establishment  and  regulation  of  municipal  water  supply.  Note,  61 
L.  R.  A.  114. 

Quaere,  whether  leglslatiYe  act  making  water  rents  a  prior  lien  on  prop- 
erty In  a  city,  is  yalld  as  against  a  sabsisting  mortgage,  Judgment  or  attach- 
ment. 

Cited  in  Mcllhenny  v.  Binz,  80  Tex.  18,  26  Am.  St  Rep.  725, 13  S.  W. 
663,  arguendo. 

Uen  given  for  preservation  or  betterment  of  tbe  common  pledge  is,  in 
natural  equity,  fairly  entitled  to  first  rank. 

Approved  in  Murphy  v.  Beard,  138  Ind.  565,  38  N.  E.  34,  holding  mort- 
gagee takes  subject  to  rights  of  public. 

113  U.  S.  516-527,  28  L.  Ed.  1098,  5  Sup.  Ot.  601,  UNION  PAO.  BY.  00.  ▼. 
CHEYENNE. 

Where  statute  of  Wyoming  placed  power  of  assessing  railroads  in  board 
of  equalization,  and  directed  a  prescribed  method,  It  withdrew  task  from 
local  assessors,  and  assessment  of  railroad  property  by  a  city  under  charter 
giving  general  powers  of  assessment  is  illegal. 
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Approved  in  State  v.  Wood,  165  Mo.  453,  66  S.  W.  479,  holding  Laws 
1899,  p.  228  (Mo.),  requiring  inspection  of  beer  and  fixing  penalty  being 
criminal,  court  of  equity  has  no  power  to  enjoin  its  enforcement ;  Ziehler 
V.  Union  Bank  etc.  Co.,  104  Tenn.  -296,  67  S.  W.  345,  holding  property 
passing  to  brother  subsequent  to  passage  of  law  of  1896,  p.  579  (Tenn.), 
was  subject  to  payment  of  collateral  inheritance  tax;  Pensacola  v.  Louis- 
ville etc.  R.  R.  Co.,  21  Fla.  604,  holding  county  commissioners  could 
raise  or  lower  valuation  of  railroad  property;  Pfaff  v.  Terre  Haute  etc. 
R.  R.  Co.,  108  Ind.  152*  9  N.  E.  97,  holding  State  board  of  equalization 
had  exclusive  authority  to  assess  railroads;  Topeka  v.  Huntooi^,  46  Kan. 
648,  26  Pac.  494,  refusing,  in  absence  of  fraud,  to  interfere  with  city's 
establishment  of  a  sewer  district. 

Distinguished  in  Oregon  etc.  Ry.  Co.  ▼.  Yeates,  2  Idaho,  369,  17  Pac. 
460;  holding  that  machine  shops  should  be  assessed  by  local  assessors. 

Bill  in  equity  to  restraixL  collection  of  taxes  illegally  imposed  may  be 
sustained,  if,  otherwise^  plaintiff  would  be  involved  in  a  multiplicity  of  suits 
as  to  title  of  lots,  or  their  sale  would  be  prevented,  or  title  to  all  its  real 
estate  would  be  clouded. 

Approved  in  Fai^  v.  Hart,  193  U.  S.  503,  48  L.  Ed.  767,  24  Sup.  Ct. 
498,  upholding  injunction  against  assessment  for  taxation  of  property 
of  nonresident  express  company  on  mileage  basis;  Cruickshank  v.  Bid- 
well,  176  U.  S.  81,  44  L.  Ed.  381,  20  Sup.  Ct.  283,  holding  no  dispute 
regarding  importing  teas  of  certain  standard,  equity  will  not  enjoin  col- 
lector of  customs  to  prevent  importations  below  standard;  Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  Sullivan,  173  Fed.  469,  97  C.  C.  A.  1,  holding  where 
property  subject  to  tax  has  been  discriminated  against  account  of  under- 
valuation of  other  property,  injunction  will  lie;  Illinois  Life  Ins.  Co.  v. 
Newman,  141  Fed.  451,  refusing  to  enjoin  collection  of  tax  levied  under 
State  statute  on  ground  of  illegality  of  statute  alone:  City  of  Hutchin- 
son V.  Beckman,  118  Fed.  402,  56  C.  C.  A.  333,  holding  equity  will  enjoin 
enforcement  of  illegal  taxation  where  complainant  will  be  called  upon  to 
defend  multitude  criminal  prosecutions;  Union  &  Planters'  Bank  v.  City 
of  Memphis,  111  Fed.  663,  49  C.  C.  A.  455,  holding  in  suit  by  bank 
equity  will  enjoin  city  levying  taxes  upon  its  capital  stock,  thus  vio- 
lating charter  in  prevention  of  multiplicity  of  suits ;  Douglas  County  v. 
Stone,  110  Fed.  814,  holding  allegation  of  erroneous  levy  of  tax  and 
not  illegality,  not  suit  to  remove  cloud,  and  jurisdictional  amount  is  of 
tax  not  land  value;  Dumars  v.  City  of  Denver,  16  Colo.  App.  379,  65 
Pac.  682,  holding  equity  has  jurisdiction  to  prevent  multiplicity  of  suits 
by  enjoining  taxation  where  several  are  similarly  interested,  though  not 
jointly;  Smith  v.  Smith,  159  Ind.  389,  65  N.  E.  183,  holding  absence  of 
peculiar  circumstance,  collection  of  tax  should  not  be  enjoined  in 
advance  of  time  treasurer  seeks  to  levy ;  Milwaukee  v.  Koeffler^  116  U.  S. 
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225,  29  L.  Ed.  614,  6  Sup.  Ct.  374,  Ogden  v.  Armstrong,  168  U.  S.  239, 
42  L.  Ed.  452,  18  Sup.  Ct.  104,  Pittsburgh  etc.  Ry.  Co.  v.  Board  of  Pub- 
He  Works,  172  U.  S.  37,  40,  43  L.  Ed.  354,  19  Sup.  Ct.  92,  93,  Gregg  v. 
Sanford,  65  Fed.  156,  12  C,  C.  A.  525,  f  aylor  v.  Louisville  etc.  R.  Co., 
88  Fed.  357,  31  C.  C.  A.  537,  Bank  of  Kentucky  v;  Stone,  88  Fed.  390, 
392,  Wason  v.  Major,  10  Colo.  App.  184,  50  Pac.  742,  and  Northern  Pac. 
R.  R.  Co.  V.  Barnes,  2  N.  D.  324,  51  N.  W.  387,  all  following  rule ;  Lyon 
V.  Alley,  130  U.  S.  187,  32  L.  Ed.  908,  9  Sup.  Ct.  484,  where  property 
was  acquired  by  bona  fide  purchaser  without  notice  of  tax,  equity  can 
remove  the  cloud  on  title ;  Shelton  v.  Piatt,  139  U.  S.  595,  35  L.  Ed.  276, 
11  Bup.  Ct.  647,  refusing  to  enjoin  collection  of  void  tax;  Pollock  v. 
Farmers  etc.  Trust  Co.,  157  U.  S.  611,  89  L.  Ed.  830,  15  Sup.  Ct.  701, 
holding  equity  can  prevent  threatened  breach  of  trust;  Wilson  v.  Lam- 
bert, 168  U.  S.  613,  42  L.  Ed.  600,  18  Sup./  Ct.  217,  equity  can  decide 
whether  statute  under  which  assessment  is  to  be  made,  is  constitutional ; 
Qrether  v.  Wright,  75  Fed.  746,  23  C.  C.  A.  498,  enjoining  illegal  taxa- 
tion, such  remedy  being  given  by  State  statute;  Third  Nat.  Bank  v. 
Mylin,  76  Fed.  386,  enjoining  State  taxation  of  national  bank  stock; 
Brown  v.  French,  80  Fed.  169,  enjoining  sale  which  would  be  cloud  on 
title ;  De  La  Cuesta  v.  Insurance  Co.  of  North  America,  136  Pa.  St.  665, 
9  L.  R.  A.  631,  20  Atl.  505,  detention  of  property,  depriving  owner  of 
his  day  in  court,  is  ground  for  equitable  relief;  Butler  v.  EUerbe,  44 
S.  C.  259,  22  S.  E.  428,  refusing  petition  for  injunction;  Preston  v. 
Finley,  72  Fed.  854,  arguendo. 

Distinguished  in  Boise  Artesian  Hot  etc.  Water  Co.  v.  Boise  City,  213 
U.  S.  283,  53  L.  Ed.  799,  29  Sup.  Ct.  426,  refusing  to  restrain  collection 
of  license  tax  imposed  on  corporation;  Pullman  Co.  v.  Tamble,  173  Fed. 
207,  refusing  injunction  where  adequate  remedy  at  law  existed  to  re- 
cover taxes  paid. 

Injunction  to  restrain  collection  of  illegal  tax.    Note,  68  Am.  Rep. 
112.    - 

Injunction  against  collection  of  illegal  taxes.    Note,  22  L.  R.  A.  700, 
701,  708,  705. 

Statute  providing  for  taxing  railroad  and  tdegrapli  property  as^  a  wbole, 
and  distributing  it  ratably  among  different  countlee,  in  proportion  to  the 
number  of  miles  In  eacb,  is  valid. 

Approved  in  Western  Union  Tel.  Co.  v.  Trapp,  186  Fed.  120,  108^ 
C.  C.  A.  226,  refusing  to  enjoin  tax  levied  on  telegraph  company;  Singer 
Sewing  Mach.  Co.  ▼.  Benedict,  179  Fed.  631,  103  C.  C.  A.  186,  holding 
bill  seeking  to  enjoin  tax  on  account  of  distraining  of  property  must 
allege  complainant  has  property  subject  to  distraint ;  Pabst  Brewing  Co. 
V.  Crenshaw,  120  Fed.  155,  holding  not  within  police  power  of  State  to 
subject  article  of  interstate  commerce,  passing  through  State,  being  tcm- 
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porarily  stored  therein,  to  taxation  or  inspection  fees;  Las  Animas  etc. 
Land  Co.  v.  Preciado,  167  Cal.  584,  140  Pae.  241,  holding  equity  will 
interpose  where  tax  levied  for  school  district  would  place  cloud  on  plain- 
tiff's title;  People  v.  District  Court,  29  Colo.  231,  68  Pac.  252,  holding 
equity  will  not  restrain  State  board  of  assessors  from  valuing  property 
of  railway,  telegraph,  and  transportation  companies  where  injunction 
would  injure  State;  Buchanan  v.  Macfarland,  31  App.  D.  C.  15,  holding 
equity  will  assume  jurisdiction  where  suit  is  to  cancel  void  tax  certifi- 
cate ;  Craighill  v.  Van  Riswick,  8  App.  D.  C.  207,  holding  commissioners 
appointed  to  lay  out  park  may  be  enjoined  from  collecting  assessment; 
McCormick  v.  District  of  Columbia,  4  Mackey  (D.  C),  404,  54  Am.  Rep. 
284,  holding  equity  will  assume  jurisdiction  to  direct  discovery  of  pro- 
ceedings leading  up  to  levy  of  tax;  Coleman  v.  Board  of- Education,  131 
Ga.  649,  63  S.  E.  44,  holding  equity  will  inquire  into  validity  of  election 
authorizing  tax;  National  Safe  Deposit  Co.  v.  Stead,  250  111.  592,  Ann. 
Gas.  1912B,  430,  95  N.  E.  977,  holding  safe  deposit  company  liable  for 
penalty  prescribed*  for  not  withholding  amount  of  inheritance  tax  from 
safe  deposit  box  of  decedent. 

Distinguished  in  Vandalia  Coal  Co.  v.  Lawson,  43  Ind.  App.  237,  87 
N.  E.  51,  refusing  to  enjoin  several  injured  employees  from  bringing 
separate  suits ;  Missouri  etc.  Ry.  Co.  v.  Shannon,  100  Tex.  387, 10  L.  R.  A. 
(N.  S.)  681,  100  S.  W.  140,  refusing  to  enjoin  State  officers  from  tax- 
ing intangible  assets  of  railroad  company;  dissenting  opinion  in  State 
Board  of  Assessors  v.  Central  R.  R.,  48  N.  J.  L.  347,  4  Atl.  599,  major- 
ity holding  railroad  and  canal  property  may  be  made  the  subject  of  legis- 
lation, for  purpose  of  taxation. 

Situs,  for  tax  purposes,  of  tangible  personalty  of  domestic  corpora- 
tions.   Note,  69  L.  R.  A.  446. 

113  XT.  S.  527-637,  28  L.  Ed.  1113,  5  Sup.  Ot.  560,  EBHABDT  ▼.  BOABO. 

Written  notice  posted  on  stake  at  point  of  discovery  of  lode  or  vein 
claiming  fifteen  hundred  feet  is  as  to  seven'  hundred  and  fifty  feet  in  each 
direction  from  that  point,  on  the  course  of  the  vein,  sufilcient  as  notice  of 
discovery  and  original  location. 

Approved  in  Last  Chance  Min.  Co.  v.  Bunker  Hill  etc.  Concentrating 
Co.,  131  Fed.  590,  66  C.  C.  A.  299,  where  end-lines  of  lode  cross  surface 
outcroppings,  they  determine  extralateral  right  of  claim  without  regard 
to  angle  at  which  they  cross  general  course  of  vein;  Uinta  Tunnel  Min. 
etc.  Co.  V.  Crecde  etc.  Min.  Co.,  119  Fed.  170,  57  C.  C.  A.  200,  holding 
certificates  of  location  mining  claims  not  conclusive  evidence  of  recited 
facts  against  parties  claiming  land  they  describe  adversely  to  their 
maker;  Nevada  Sierra  Oil  Co.  v.  Home  Oil  Co.,  98  Fed.  678,  holding 
absence  intervening  rights,  discovery  of  minerals  may  be  made  subsequent 
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to  location;  Loeser  v.  Gardiner,  1  Alaska,  646,  where  by  miners'  customs 
boundaries  are  marked  by  only  one  center  stake  at  each  end,  boundaries 
are  formed  by  end-lines  at  right  angles  to  center  line  drawn  from  one 
center  stake  to  other,  and  by  side-lines  parallel  to  center,  and  far  enough 
therefrom  to  embrace  twenty  acres;  McCarthy  v.  Phelan,  132  Cal.  406, 
64  Pac.  571,  holding  whether  boundaries  of  mining  claim  are  distinctly 
marked  question  of  fact  and  notice,  defective  in  this  respect,  not  review- 
able on  appeal ;  Gobert  v.  Butterfield,  23  Cal.  App.  4,  136  Pac.  516,  517, 
holding  obliteration  of  stakes  without  locator's  fault  will  not  defeat 
claim;  McCleary  v.  Broaddus,  14  Cal.  App.  63,  111  Pac.  126,  holding 
mining  law  does  not  require  notice  of  location  to  be  posted  or  recorded ; 
Upton  V.  Santa  Rita  Mining  Co.,  14  N.  M.  128,  89  Pac.  285,  holding 
court  will  change  description  to  read  **west"  instead  of  "east'*  when 
that  is  the  evident  intent;  Copper  Globe  Mining  Co.  v.  AUman,  23  Utah, 
420,  64  Pac.  1022,  holding  claim  being  six  hundred  feet  wide  notice  of 
location  is  definite,  being  posted  on  the  initial  point  of  the  lode;  Bonanza 
etc.  Min.  Co.  v.  Golden  Head  Min.  Co.,  29  Utah,  168,  80  Pac.  738,  uphold- 
ing sufficiency  of  notice  of  mining  location;  Elwood  v.  Dickinson,  26 
Wash.  640,  67  Pac.  373,  holding  statute  requiring  driving  of  three  piles, 
notice  thereupon  of  locating  fishery,  anchored  pile  and  two  buoys  suffi- 
cient notice  to  defendant,  diligence  pursued ;  Bergquist  v.  West  Virginia- 
Wyoming  Copper  Co.,  18  Wyo.  262,  270,  277,  106  Pac.  680,  683,  686, 
holding  words  ** location  shaft"  in  claim  will  be  considered  to  mean 
"discovery  shaft";  Columbia  Min.  Co.  v.  Duchess  Min.  Co.,  13  Wyo. 
255,  79  Pac.  387,  upholding  sufficiency  of  notice,  dated  and  signed,  that 
undersigned  claims  by  light  of  discovery  ledge  or  deposit,  described  as 
one  thousand  five  hundred  feet  in  northwesterly  direction  from  notice 
and  three  hundred  feet  on  each  side  of  vein ;  Doe  v.  Waterloo  Min.  Co., 
55  Fed.  13,  Omar  v.  Soper,  11  Colo.  386,  7  Am.  St.  Rep.  250,  18  Pac. 
446,  and  Bramlett  v.  Flick,  23  Mont.  Ill,  57  Pac.  875,  all  following  rule; 
Iron  etc.  Min.  Co.  v.  Elgin  Min.  Co.,  118  U.  S.  207,  SO  L.  Ed.  102,  6  Sup. 
Ct.  1183,  holding  party  could  not  lode  beyond  lines  of  claim;  Doe  v. 
Waterloo  Min.  Co.,  70  Fed.  458,  17  C.  C.  A.  190,  holding  notice  not  a 
sufficient  marking  of  the  boundaries;  Perigo  v.  Erwin,  85  Fed.  906,  un- 
wittingly placing  stakes  on  land  already  claimed,  does  not  avoid  loca- 
tion ;  Erwin  v.  Perego,  93  Fed.  612,  35  C.  C.  A.  482,  holding  finding  of 
lode  need  not  precede  staking  of  claim ;  Sanders  v.  Noble,  22  Mont.  122, 
125,  129,  132,  133,  134,  139,  55  Pac.  1041,  1042,  1043,  1044,  1045,  1047, 
locator,  having  posted  notice  stating  general  course  of  vein,  may  swing 
his  claim  in  any  direction  to  include  vein;  Farmington  €tc.  Min.  Co.  v. 
Rhymney  etc.  Co.,  20  Utah,  363,  77  Am.  St.  Rep.  913,  58  Pac.  834,  con- 
struing liberally,  statute  in  respect  to  locating  claims. 

Distinguished  in  Nash  v.  McNamara,  30  Nev.  142,  133  Am.  St.  Rep. 
694,  16  L.  B.  A.  (N.  S.)  168^  93  Pac.  411,  holding  where  claim  was  not 
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staked  out  within  ninety-day  period  location  was  invalid;  Enterprise 
Min.  Co.  V.  Rico- Aspen  Min.  Co.,  167  U.  S.  112,  42  L.  Ed.  100,  17  Sup. 
Ct.  764,  holding  statute  gave  discoverer  of  vein  in  tunnel  right  to  appro- 
priate one  thousand  five  hundred  feet;  Patterson  v.  Tarbell,  26  Or.  37, 
37  Pac.  79,  holding  that  locator  must  immediately  mark  boundaries; 
dissenting  opinion  in  Bonanza  etc.  Min.  Co.  v.  Golden  Head  Min.  Co., 
29  Utah,  178,  80  Pac.  742,  majority  upholding  sufficiency  of  notice  of 
mining  location. 

Location  of  mining  claim.    Note,  7  L.  R.  A.  (N.  S.)  776,  780,  824, 
833,  835,  837,  840,  842,  852,  853,  857,  865. 

Discovery  and  appropriation  are  the  sources  of  title  to  mining  daims, 
and  development  by  working,  tlie  condition  of  continued  ownendilp,  until 
patent  is  obtained. 

Approved  in  Creede  etc.  Milling  Co.  v.  Uinta  Tunnel  etc.  Co.,  196 
U.  S.  346,  49  L.  Ed.  507,  25  Sup.  Ct.  266,  Rev.  Stats.,  §  2320,  does  not 
require  discovery  of  vein  or  lode  before  other  steps  taken  to  perfect 
location;'  Behrends  v.  Gbldsteen,  1  Alaska,  525,  discovery  of  mineral 
within  boundary  of  naval  reservation  will  not  sustain  location,  which 
lies  partly  within  and  partly  without  reservation;  Weed  v.  Snook,  144 
Cal.  443,  77  Pac.  1025,  prior  locators  of  oil  lands  in  actual  possession 
engaged  in  erecting  machinery  for  purpose  of  drilling  are  protected 
against  clandestine  subsequent  entry  prior  to  actual  discovery  of  oil ; 
Tuolumne  Cons.  Min.  Co.  v.  Maier,  134  Cal.  585,  66  Pac.  864,  holding  an 
actual  mineral  discovery  is  essential  to  the  valid  location  of  a  mining 
claim ;  Marshall  v.  Harney  Peak  etc.  Mfg.  Co.,  1  S.  D.  360,  47  N.  W.  293, 
following  rule;  Honaker  v.  Martin,  11  Mont.  96,  27  Pac.  398,  holding 
party  had  not,  in  good  faith,  ** resumed  work'*  on  claim;  Black  v.  Elk- 
horn  Min.  Co.,  49  Fed.  550,  551,  after  statutory  requisites  are  performed, 
claim  is  merged  in  the  full  fee  simple;  dissenting  opinion  in  lily  Min. 
Co.  V.  Kellogg,  27  Utah,  123,  74  Pac.  522,  arguendo. 

Locator  cannot  be  deprived  of  bia  incboate  right  by  tortious  acta  of 
others;  nor  could  intruders  and  trespassers  inltlste  any  rights  whicta.  would 
defeat  tliose  of  prior  discoverers. 

'  Approved  in  Snyder  v.  Colorado  Gold  Dredging  Co.,  181  Fed.  70,  104 
C.  C.  A.  136,  holding  unauthorized  appropriation  of  water  by  means  of 
enlarging  ditch  cannot  affect  rights  of  him  whose  property  has  been 
trespassed ;  Tyee  Consol.  Min.  Co.  v.  Langstedt,  1  Alaska,  460,  arguendo. 
Distinguished  in  Lockhart  v.  Leeds,  195  U.  S.  437,  49  L.  Ed.  269,  25 
Sup.  Ct.  76,  upholding  sufficiency  of  bill  to  restrain  mining  during  pend- 
ency of  suit,  where  defendants  acquired  title  by  relocation  made  pursuant 
to  fraudulent  conspiracy  with  complainant's  partner,  whereby  partner 
was  to  fail  to  perfect  location;  Lockhart  v.  Wills,  9  N.  M.  361,  54  Pae. 
342,  holding  party  not  excused  from  failure  to  perfect  location. 
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V 

WlieneYer  preliminary  work  is  required  to  define  and  describe  <daim 
located,  first  discoverer  must  be  protected  in  his  possession,  until  sufllciently 
developed  to  show  whether  it  will  Justify  its  being  worked. 

Approved  in  Bulette  v.  Dodge,  2  Alaska,  432,  and  Marshall  v.  Harney 
Peak  etc.  Mfg.  Co.,  1  S.  D.  360,  47  N.  W.  293,  both  following  rule ;  Tono- 
pah  &  Salt  Lake  Min.  Co.  v.  Tonopah  Min.  Co.,  125  Fed.  395,  holding 
locator  of  mining  claim  by  amending  location  extending  its  boundaries, 
not  required  to  make  any  discovery  of  ore  on  added  ground;  United 
States  Min.  Co.  v.  Lawson,  115  l^ed,  1D08,  holding  Federal  court  of 
equity  not  given  jurisdiction  to  try  title  to  mining  claim,  bill  not  show- 
ing inadequacy  of  legal  remedy;  Cosmos  Exploration  Co.  v.  Gray  Eagle 
Oil  Co.,  112  Fed.  15,  61  L.  R.  A.  230,  50  C.  C.  A.  79,  holding  contest 
pending  in  Land  Department,  Federal  court  is  without  jurisdiction  to 
'determine  title  to  land  in  dispute  remaining  in  the  United  States;  Red- 
den V.  Harlan,  2  Alaska,  405,  where  plaintiff  staked  and  recorded  placer 
location  but  made  no  discovery,  and  eleven  months  later  defendants 
located  same  ground  and  began  shaft,  latter  not  enjoined;  Miller  v. 
Chrisman,  140  Cal.  448,  73  Pac.  1085,  holding  no  discovery  of  oil  under 
claim,  locator  not  in  actual  bona  fide  possession,  the  same  being  open  to 
peaceable  entry  by  others;  Ferris  v.  McNally,  45  Mont.  24,  121  Pac.  892, 
holding  evidence  in  ejectment  suit  showed  requisite  amount  of  work  had 
not  been  done;  Bramlett  v.  Flick,  23  Mont.  112,  57  Pac.  875,  holding 
statute  permitting  discoverer  of  mine  twenty  days  to  complete  location, 
and  notice  to  that  effect  was  posted,  no  one  can  intervene  within  that 
time;  Lockhart  v.  Leeds,  10  N.  M.  597,  63  Pac.  52,  holding  bill  cannot  be 
maintained  to  quiet  title  to  mining  location,  there  being  no  allegation 
of  inadequate  remedy  at  law;  Garvey  v.  Eldjer,  21  S.  D.  79,  130  Am.  St. 
Rep.  704,  109  N.  W.  509,  holding  new  locator  cannot  take  advantage  of 
failure  to  perform  specified  work,  where  same  was  prevented  by  his 
threats ;  Union  Mill  etc.  Co.  v.  Leitch,  24  Wash.  590,  64  Pac.  831,  hold- 
ing party  miners  locating  claim,  erecting  monument,  and  posting  notice, 
and  because  of  failure  of  food  did  not  complete  boundaries  for  eight 
days,  held  reasonable  time. 

Miners,  within  respectlYe  districts,  may  make  rules  and  regulations  not 
in  conflict  with  law  of  United  States,  or  of  the  State  orTerritory,  governing 
the  location,  manner  of  recording,  and  amount  of  work  necessary  to  hold 
possession  of  claim. 

Approved  in  Butte  City  Water  Co.  v.  Baker,  196  U.  S.  124,  127,  49  . 
L.  Ed.  411,  412,  25  Sup.  Ct.  211,  upholding  Mont.  Code,  §  3612,  prescrib- 
ing requirements  of  declaratory  statement;  Mares  v.  Dillon,  30  Mont. 
132,  75^  Pac.  965,  upholding  Pol.  Code,  §  3610,  providing  additional  re- 
quirements for  valid  location  of  mining  claims  to  those  required  by  Fed- 
eral law;  Wright  v.  Lyons,  45  Or.  173,  77  Pac.  83,  upholding  B.  ft  C.  • 
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Comp.,  §§  3975,  3976,  relating  to  marking  of  boundaries  of  mining  claim; 
Mining  Co.  v.  Allman,  23  Utah,  417,  64  Pac.  1021,  holding  State  may 
pass  acts  supplementing  mining  act  of  Congress  respecting  location  min- 
ing claims,  as  recognized  by  Rev.  Stats.  U.  S.,  §  2324 ;  Rosenthal  v.  Ives, 

2  Idaho,  249, 12  Pac.  906,  upholding  miners'  limitation  of  placer  claims; 
Sisson  V.  Sommers,  24  Nev.  379,  77  Am.  St  Bep.  815,  55  Pac.  830,  831, 
upholding  State  law  requiring  locator  to  sink  a  discovery  shaft ;  dissent- 
ing opinion  in  Northmore  v.  Simmons,  97  Fed.  393,  38  C.  C.  A.  211, 
majority  holding  mining  district  may  make  regulations  requiring  pre- 
scribed amount  of  work  within  ninety  days  after  location,  or  subject  to 
relocation. 

Distinguished  in  Northmore  v.  Simmons,  97  Fed.  388,  38  C.  C.  A.  211, 
holding  mining  district  may  make  regulations  requiring  prescribed 
amount  of  work  within  ninety  days  after  location,  or  subject  to 
relocation. 

There  must  be  something  beyond  a  mere  guess  on  part  of  miner  to  au- 
thorize a  location  which  will  exclude  others  from  the  ground,  such  as  the 
discovery  of  predons  metals  in  it,  or  in  such  proximity  to  it  as  to  Justify 
a  reasonable  b^ef  in  their  existence. 

Approved  in  Bulette  v.  Dodge,  2  Alaska,  429,  following  rule;  Creede 
etc.  Milling  Co.  v.  Uinta  Tunnel  etc.  Co.,  196  U.  S.  349,  49  L.  Ed.  509, 
25  Sup.  Ct.  266,  Rev.  Stats.,  §  2320,  does  not  require  discovery  of  vein 
or  lode  before  other  steps  taken  to  perfect  location;  United  States  v. 
Midway  Northern  Oil  Co.,  232  Fed.  625,  refusing  to  allow  entry  on  claim 
where  purpose  was  to  prospect  for  oil;  United  States  v.  Lavenson,  206 
Fed.  758,  holding  United  States  could  cancel  patent  where  evidence 
showed  locations  made  for  water  rights  and  not  mineral  deposits; 
Rooney  v.  Barnette,  200  Fed.  711,  119  C.  C.  A.  116,  holding  question 
whether  location  of  mine  was  bona  fide  or  speculative  is  question  for 
jury;  Lange  v.  Robinson,  148  Fed.  802,  79  C.  C.  A.  1,  where  locator  of 
placer  claims  along  creek  washed  out  few  pans  of  deposit  on  site  of 
creek  and  found  color  sufficient  to  justify  shaft,  there  was  sufficient  dis- 
covery; Cook  V.  Johnson,  3  Alaska,  528,  538,  holding  where  minerals 
have  been  found  in  sufficient  quantity  to  counsel  prudent  men  to  make 
further  expenditures,  a  valid  discovery  has  been  made;  Debney  v.  lies, 

3  Alaska,  449,  holding  discovery  of  apex  of  vein  is  sufficient  to  supxx>rt 
location ;  Cascaden  v.  Bortolis,  3  Alaska,  205,  holding  proof  of  discovery 
of  minerals  on  adjoining  claims  is  not  sufficient  to  support  claim  in  con- 
troversy; Overgaard  v.  Westerberg,  3  Alaska,  172,  holding  discovery 
must  be  made  within  claim  whether  on  mountain  top  or  in* valley;  Red- 
den V.  Harlan,  2  Alaska,  406,  where  plaintiff  recorded  placer  location 
but  made  no  discovery,  and  eleven  months  later  defendant  recorded 
same  ground  and  b^an  shaft,  latter  not  enjoined;  Ambergris  Min.  Co. 
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V.  Day,  12  Idaho,  115,  120,  85  Pac.  112,  114,  holding  court  must  receive 
evidence  of  indications  that  lead  to  location  of  claim;  Helena  Gold 
&  Iron  Co.  V.  Baggaley,  34  Mont.  472,  87  Pac.  458,  holding  where  claim- 
ant of  one  of  two  conflicting  locations  fails  to  perform  requisite  work, 
claim  goes  to  other  party  to  extent  of  area  in  dispute;  Shoshone  Min. 
Co.  V.  Rutter,  87  Fed.  807,  31  C.  C.  A.  223,  holding  that  discovery  was 
sufficient;  Ormund  v.  Granite  etc.  Min.  Co.,  11  Mont.  308,  28  Pac.  291, 
upholding  verdict  of  jury  as  to  discovery  of  ore;  Sanders  v.  Noble,  22 
Mont.  124,  55  Pac.  1042,  locator,  having  posted  notice,  stating  general 
course  of  vein,  may  swing  his  claim  in  any  direction  to  include  vein; 
Hayes  v.  Lavanino,  17  Utah,  191,  53  Pac.  1031,  holding  locator  is  not 
required  to  be  the  first  discoverer;  dissenting  opinion  in  Shreve  v^  Cop- 
per etc.  Min.  Co.,  11  Mont.  336,  337,  341,  344,  345,  28  Pac.  320,  322,  323, 
324,  majority  holding  prior  discovery  of  mineral  dexx>sit  is  not  essential 
to  validity  of  location. 

Distinguished  in  Sharkey  v.  Candiani,  48  Or.  124,  7  L.  B.  A.  (N.  S.) 
791,  85  Pac.  223,  holding  location  without  discovery  will  be  valid  if 
before  subsequent  discovery  no  other  rights  have  intervened. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    Note,  139  Ahl  St.  Rep.  161, 172,  177, 183,  186, 197. 

Sufficiency  of  discovery  of  mineral  to  support  location  of  mining 
claim.    Note,  15  Ann.  Gas.  628. 

Miscellaneous.  Cited  in  Donnelly  v.  United  States,  228  U.  S.  266, 
267,  Ann.  Gas.  1913E,  710,  57  L.  Ed.  830,  33  Sup.  Ct.  449,  upholding 
conviction  for  murder  committed  in  bed  of  Klamath  River;  Lindsley  v. 
Union  etc.  Min.  Co.,  115  Fed.  48,  52  C»  C.  A.  640,  holding  judgment  dis- 
missing action  plaintiffs  declining  to  amend  complaint,  demurrer  thereto 
sustained,  is  one  on  merits  pleadable  in  bar  in  second  action  between 
same  parties. 

113  XT.  S.  537-539,  28  L.  Ed.  1116,  5  Sup.  Ot.  566,  EBHABDT  ▼.  BOABO. 

Where  irremediable  miflchief  is  being  done  or  threatened,  going  to  the 
destruction  of  the  substance  of  the  estate,  such  as  extracting  ores  or  cutting 
timber,  injunction  will  be  issued,  though  title  to  premises  be  in  litigation. 
Approved  in  Eastern  Oregon  Land  Co.  v.  Willow  River  Land  &  Irr. 
Co.,  201  Fed.  211,  119  C.  C.  A.  437,  holding  equity  may  enjoin  construc- 
tion of  dam  even  though  question  of  title  is  put  in  issue  by  answer; 
United  States  v.  Yankee  Fuel  Co.,  195  Fed.  851,  holding  United  States 
might  enjoin  operation  of  coal  mine  pendente  lite;  Mitchell  v.  Big  Six 
Development  Co.,  186  Fed.  561,  holding  lessor  of  mining  claim  suing 
to  cancel  lease  might  enjoin  further  waste;  Bettes  v.  Brower,  184  Fed. 
345,  taking  jurisdiction  of  suit  to  restrain  cutting  and  removal  of  grow- 
ing trees  irrespective  of  question  of  defendant 's  insolvency ;  The  Salton 
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Sea  Cases,  172  Fed.  799,  97  C.  C.  A.  214,  holding  owner  of  property 
damaged  by  reason  of  water  overflowing  canal  was  entitled  to  enjoin 
use  of  canal ;  Waskey  v.  McNaught,  163  Fed.  937,  90  C.  C.  A.  289,  hold- 
ing plaintiffs  seeking  ejectment  in  r^ard  to  mining  claim  were  entitled 
to  enjoin  operations  pendente  lite;  Columbia  Valley  R.  Co.  v.  Portland 
&  S.  Ry.  Co.,  162  Fed.  610,  89  C.  C.  A.  361,  holding  right  of  way  over 
which  railroad  has  not  constructed  road  reverts  to  United  States  with- 
out aid  of  judicial  proceedin^fs ;  Tacoma  Ry.  etc.  Co.  v.  Pacific  Traction 
Co.,  155  Fed.  261,  holding  where  «ity  is  contesting  right  of  railroad  to 
use  street,  latter  cannot  enjoin  other  road  in  its  occupation;  Wallula 
Pac.  Ry.  Co.  v.  Portland  etc.  Ry.  Co.,  154  Fed.  905,  holding  railroad 
company  whose  right  of  way  over  public  lands  had  not  been  perfected 
could  not  maintain  suit  to  enjoin  rival  company  from  constructing  road 
in  same  territory;  Big  Six  Dev.  Co.  v.  Mitchell,  138  Fed.  283,  288, 
1  L.  R."  A.  (N.  S.)  332,  70  C.  C.  A.  569,  upholding  bill  by  landlord  to 
cancel  mining  lease  as  cloud  on  title  and  to  enjoin  lessee  from  mining 
on  leased  premises  because  of  breach  of  lease  in  operating  in  unwork- 
manlike manner;  Lownsdale  v.  Gray's  Harbor  Boom  Co.,  117  Fed.  987, 
holding  equity  will  not  abate  unlawful  obstruction  of  navigable  stream 
for  private  individual,  injury  being  incidental  to  his  land  title  thereto 
in  dispute;  Utah  etc.  R.  Co.  v.  Utah  etc.  ft.  Co.,  110  Fed.  894,  holding 
new  railroad  acquiring  prima  facie  rights  to  work  done  by  its  predeces- 
sor, equity  will  enjoin  interference  by  rival  company  subsequently 
locating;  Northern  Pac.  R.  Co.  v.  Cunningham,  103  Fed.  710,  holding 
unlawful  pasturing  of  sheep,  being  continuing  trespass,  will  be  enjoined, 
land  being  permanently  injured  by  destruction  of  grass ;  Olive  Land  etc. 
Co.  V.  Olmstead,  103  Fed.  579,  holding  one  acquiring  equitable  title  to 
land  may  maintain  suit  in  equity  to  enjoin  the  sinking  of  oil  wells 
thereon  and  taking  oil  therefrom;  Mobile  etc.  R.  R.  Co.  v.  Louisville 
etc.  R.  R.  Co.,  190  Ala.  421,  67  South.  246,  holding  right  of  one  railroad 
to  cross  tracks  of  another  could  be  enjoined  pending  appeal  from  order 
allowing  right ;  Field  v.  Tanner,  32  Colo.  290,  75  Pac.  920,  in  action  for 
recovery  of  realty,  one  tenant  in  common  may  recover  possession  of  en- 
tire tract  as  against  all  except  cotenant;  Camp  v.  Dixon,  Mitchell  &  Co., 
112  Ga.  880,  38  S.  E.  74,  holding  cutting  timber  being  destructive  and 
continuing  trespass,  damages  at  law  being  inadequate,  equity  will  re- 
strain ;  McGuire  v.  Boyd  Coal  etc.  Co.,  236  111.  71,  86  N.  E.  175,  uphold- 
ing injunction  restraining  unlawful  removal  of  coal ;  Sahm  v.  State,  172 
Ind.  248,  88  N,  E.  261,  holding  where  court  inadvertently  includes  in- 
junction in  judgment,  defendant  should  ask  for  modification  thereof; 
Freeman  v.  Ammons,  91  Miss.  676,  46  South.  61,  allowing  injunction 
against  cutting  of  timber  pending  determination  of  tax  title ;  Whitworth 
v.  Barnes,  168  Mo.  App.  271,  153  S.  W.  539,  holding  life  tenant  may 
restrain  waste  by  one  in  possession;  Powell  v.  Canaday,  95  Mo.  App. 
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719,  69  S.  W.  687,  holding  timber  constituting  chief  valne  of  land,  equity 
will  enjoin  the  cutting  thereof,  plaintiff  showing  possession  of  land  in 
question;  Palmer  v.  Crisle,  92  Mo.  App.  614,  holding  where  continuous 
trespasses  by  cutting  trees  occur  and  are  threatened,  greatly  impairing 
value  of  land,  injunction  will  lie  to  protect  owner;  Freer  v.  Davis,  52 
W.  Va.  8,  9,  94  Am.  St.  Rep.  901,  902,  43  S.  E.  167,  holding  irreparable 
mischief  being  done  or  threatened  to  realty,  equity  will  enjoin  trespass 
to  preserve  property  though  title  be  in  dispute;  dissenting  opinion  in 
Golden  Cycle  Min.  Co.  v.  Christmas  Gold  Min.  Co.,  ^04  Fed.  941,  942, 
123  C.  C.  A.  261,  majority  holding  where  defendant  in  quiet  title  suit 
claims  adverse  possession,  plaintiff  is  not  entitled  to  injunction ;  dissent- 
ing opinion  in  Mountain  Copper  Co.  v.  United  States,  142  Fed.  648,  73 
C.  C.  A.  621,  majority  refusing  to  enjoin  lawful  business  as  nuisance 
where  injury  would  be  slight  and  grant  thereof  would  be  oppressive; 
Lanier  v.  Alison,  31  Fed.  102,  Wood  v.  Braxton,  54  Fed.  1008,  St.  Louis 
Min.  Co.  V.  Montana  Min.  Co.,  58  Fed.  130,  Thomas  v.  Nantahala  etc. 
Co.,  58  Fed.  488,  7  C.  C.  A.  330,  Oolagah  Coal  Co.  v.  McCaleb,  68  Fed. 
89,  15  C.  C.  A.  270,  Buskirk  v.  King,  72  Fed.  25, 18  C.  C.  A.  418,  North- 
em  Pac.  R.  Co.  V.  Soderberg,  86  Fed.  51,  Woods  v.  Riley,  72  Miss.  76, 
18  South.  384,  Bishop  v.  Baisley,  28  Or.  142,  41  Pac.  943,  Norton  v. 
Elwert,  29  Or.  587,  41  Pac.  927,  and  GriflBth  v.  Hilliard,  64  Vt.  644,  645, 
25  Atl.  428,  all  following  rule;  Santee  River  Cypress  Lumber  Co.  v. 
James,  50  Fed.  362,  enjoining  one  entering  with  force  and  arms ;  North- 
em  Pac.  R.  Co.  V.  Hussey,  61  Fed.  235,  9  C.  C.  A.  463,  and  United  States 
V,  Guglard,  79  Fed.  23,  enjoining  the  cutting  of  timber;  Waterloo  Min. 
Co.  V.  Doe,  82  Fed.  47,  27  C.  C.  A.  50,  holding  objection  to  plaintiff's 
failure  to  establish  title  was  waived;  Dimick  v.  Shaw,  94  Fed.  268,  36 
C.  C.  A.  347,  enjoining  mining;  Ashurst  v.  McKinzie,  92  Ala.  491,  9 
South.  264,  and  Wadsworth  v.  Goree,  96  Ala.  231,  10  South.  850,  re- 
fusing to  perpetuate  injunction  to  restrain  waste,  before  determination 
of  title;  Haworth  v.  Norris,  28  Fla.  792,  10  South.  25,  dismissing  bill  to 
remove  cloud  on  title;  Brown  v.  Solary,  37  Fla.  112,  19  South.  164,  en- 
joining mining  of  phosphate  rock;  Dooley  v.  Stringham,  4  Utah,  112 
(see  7  Pac.  408),  enjoining  the  tearing  down  of  a  building;  Strawberry 
Valley  Cattle  Co.  v.  Chipman,  13  Utah,  471,  46  Pac.  352,  enjoining 
threatened  irreparable  injuries;  Williamson  v.  Jones,  39  W.  Va.  259,  25 
L.  R.  A.  233,  19  S.  E.  442,  and  Bettman  v.  Hamess,  42  W.  Va.  439,  36 
L.  R.  A.  570,  26  S.  E.  273,  enjoining  the  boring  for  oil  and  gas ;  Nanta- 
hala etc.  Talc  Co.  v.  Thomas,  76  Fed.  60,  arguendo. 

Distinguished  in  Richardson  v.  Pennsylvania  Coal  Co.,  203  Fed.  752, 
holding  plaintiff  seeking  injunction  against  continuous  trespass  must 
allege  in  his  bill  whence  he  derives  his  title;  Baum  v.  Longwell,  200  Fed. 
452,  holding  where  trespass  is  not  alleged  to  be  continuous  it  is  not 
ground  for  equitable  relief;  Buchanan  Co.  ▼.  Adkins,  175  Fed.  698,  99 
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C.  C.  A.  246,  holding  suit  in  equity  is  not  maintainable  against  number 
of  defendants  to  try  their  separate  title  to  large  tract  of  land;  Johnston 
V.  Corson  Gold  Mining  Co.,  157  Fed.  149,  153,  15  L.  R.  A.  (N.  S.)  1078, 
84  C.  C.  A.  593,  holding  lessee  seeking  possession  of  mining  claim  must 
sue  at  law  in  ejectment;  Roy  v.  Moore,  85  Conn.  165,  82  Atl.  235,  hold- 
ing equity  has  no  cognizance  of  action  seeking  damages  for  trespass  and 
injunction  preventing  further  trespass;  Healey  v.  Maroney,  34  App. 

D.  C.  105,  holding  equity  cannot  enjoin  prosecution  of  questions  of  title 
in  ejectment  suit;  Pennsylvania  R.  Co.  v.  National  Docks  etc.  Ry.- Co., 
58  Fed.  931,  932,  refusing  to  grant  injunction  pending  appeal  from  con- 
demnation proceedings;  dissenting  opinion  in  Eastern  Oregon  Land  Co. 
V.  Willow  River  Land  &  Irr.  Co.,  201  Fed.  222,  119  C.  C.  A.  437,  major- 
ity holding  equity  may  enjoin  construction  of  dam  even  though  question 
of  title  is  put  in  issue  by  answer. 

Irreparable  injury  within  meaning  of  law  of  injunctions.  Note, 
1  Am.  St.  Rep.  376. 

Injunction  against  mining  by  lessee  pending  dispute  as  to  forfeiture 
of  lease.    Note,  1  L.  R.  A.  (N.  S.)  334. 

Injunction  against  trespass  to  cut  timber.    Note,  22  L.  R.  A.  238. 

Jurisdiction  of  equity  when  the  only  relief  sought  is  an  injunction 
or  receiver  to  preserve  status  quo,  pending  action  or  proceedings 
before  other  tribunal.    Note,  38  L.  R.  A.  (N.  S.)  228. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    Note,  139  Am.  St  Rep.  197. 

Miscellaneous.  Cited  in  Southern  Cotton  Oil  Co.  v.  Shelton,  220  Fed. 
259,  holding  plaintiff  out  of  possession  has  no  standing  in  equity  against 
defendant  in  possession ;  Marshall  v.  Harney  Peak  etc.  Mfg.  Co.,  1  S.  D. 
361,  47  N.  W.  294,  erroneously. 

113  XT.  S.  539-^642,  28  L.  Ed.  1132,  6  Sup.  Ot.  635,  RIOHABDB  ▼.  MAOKAU:.. 

Appeal  from  Supreme  Oourt  of  District  of  Oolumbia  may  be  allowed 
by  that  court  while  sitting  in  special  term. 

Approved  in  Mackall  v.  Richards,  116  U.  S.  47,  29  L.  Ed.  559,  6  Sup. 

Ct.  235,  following  rule. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  843,  845. 

113  XT.  S.  542-^45,  28  L.  Ed.  1127,  5  Sup.  Ot.  622,  PEUOH  v.  DAVIS. 

Party  in  constructive  possession  of  land,  uninclosed  and  unoccupied,  is 
not  liable  for  rent  for  use  and  occupation,  in  action  to  redeem  by  payment 
of  loan. 
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Approved  in  Bourgeois  ▼.  Gapen,  58  Neb.  370,  78  N.  W.  641,  following 
mle. 

Tender,  to  stop  interest,  should  hmve  been  of  sum  due,  made  by  count- 
ing out  or  offering  that  sum  to  lender,  distinctly  and  directly  as  a  tender. 

Approved  in  Lilienthal  v.  McCormick,  117  Fed.  97,  54  C.  C.  A.  475, 
holding  tender  is  valid,  being  fairly  made,  absolute  and  unconditional, 
and  covering  full  amount  then  due ;  Cheney  v.  Bilby,  74  Fed.  63,  it  is  not 
necessary  to  bring  money  into  court  before  filing  bill ;  Thompson  v.  Lyon, 
40  W.  Va.  98,  20  S.  E.  816,  it  is  not  necessary  that  identical  money  be 
brought  into  court. 

113  XT.  S.  64&-^0,  28  !■.  Ed.  1128,  5  Sup.  Ot.  616,  GXTMBEL  ▼.  PITKIN. 

Where,  after  writ  of  attachment  was  issued  and  levied,  a  third  person 
intervened,  alleging  seizure  under  State  writ,  in  his  favor,  an  order  dis- 
missing intervention  is  a  final  appealable  Judgment,  and  is  also  one  distribut- 
ing the  proceeds  of  the  sale. 

Approved  in  Dexter  Horton  Nat.  Bank  v.  Hawkins,  190  Fed.  926,  111 
C.  C.  A.  514,  holding  right  of  appeal  from  adverse  judennent  obtains  in 
favor  of  one  intervening  to  seek  property  in  hands  of  receiver;  Lang  v. 
Choctaw  etc.  R.  Co.,  160  Fed.  364,  87  C.  C.  A.  307,  holding  where  com- 
pany intervenes  in  foreclosure  suit,  it  thereby  becomes  party  to  decree 
and  it  cannot  maintain  action  in  State  court  to  declare  its  claim  prior 
to  mortgage;  Baker  v.  Williams  Banking  Co.,  42  Or.  219,  70  Pac.  713, 
holding  order  made  ex  parte,  regarding  nonappearing  creditors,  was  not 
a  judgment  fixing  rate  of  interest  on  judgments  and  decrees  for  payment 
of  money;  Easton  v.  Houston  etc.  Ry.  Co.,  44  Fed.  9,  following  rule; 
Gumbel  v.  Pitkin,  124  U.  S.  143,  31  L.  Ed.  378,  8  Sup.  Ct.  383,  person 
whose  property  is  taken  under  writ  of  attachment  may  intervene;  Boltz 
V.  Eagon,  34  Fed.  446,  477,  holding  assignee  could  intervene  in  attach- 
ment suit;  Central  etc.  Bkg.  Co.  v.  Farmers  etc.  Trust  Co.,  79  Fed.  169, 
holding  order  refusing  leave  to  file  amended  complaint  was  not  final; 
Butler  V.  Fayerweather,  91,  Fed.  460,  33  C.  C.  A.  625,  holding  order  com- 
mitting for  contempt,  is  final;  State  v.  Superior  Court,  3  Wash.  700,  29 
Pac.  203,  holding  order  for  distribution  of  funds  is  a  final  judgment; 
Plant  V.  Carpenter,  19  Wash.  624,  53  Pac.  1108,  where  third  party  inter- 
venes judgment  is  conclusive;  dissenting  opinion  in  Denny  v.  Bennett, 
128  U.  S.  503,  32  L.  Ed.  496,  9  Sup.  Ct.  139,  majority  holding  discharge 
from  debts  does  not  release  from  debt  due  citizen  of  another  State,  not 
subject  to  the  jurisdiction. 

Distinguished  in  Frazer  v.  Barry,  4  Kan.  App.  37,  45  Pac.  726,  holding 
decision  against  mortgagee  seeking  to  dissolve  attachment  on  property 
covered  by  mortgage  is  not  res  adjudicata. 
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Practice  and  procedure  governing  transfer  of  canses  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  839,  855. 

Where  writ  of  error  gtves  all  tbe  names  of  parties  as  they  are  found 
In  tbe  record  in  lower  court.  Supreme  Court  cannot  Indulge  the  presumption 
that  there  were  others  who  were  parties,  and  dismiss  the  writ. 

Approved  in  Walton  v.  Marietta  Chair  Co.,  157  U.  S.  347,  89  L.  Ed. 
727,  15  Sup.  Ct.  628,  allowing  writ  of  error  to  be  amended  by  substi- 
tuting name  of  succeeding  administrator;  The  Natchez,  27  Fed.  310, 
arguendo. 

113  U.  S.  550-665,  28  L.  Ed.  993,  5  Sup.  Ot.  631,  FU8SELL  v.  GREOa. 

Equity  has  no  Jurisdiction  of  bill,  alleging  that  plaintiff  has  an  equitable 
title,  where  nature  of  relief  asked  Is  not  equitable. 

Approved  in  Sawyer  v.  Osterhaus,  212  Fed.  769,  holding  person  cannot 
base  action  of  ejectment  on  equitable  title;  Gaugler  v.  Chicago  M.  &  B. 
S.  Ry.  Co.,  197  Fed.  84,  holding  equity  has  no  jurisdiction  ^of  joint  action 
by  equitable  assignor  and  his  assignee;  Anderson  V.  Sharp,  189  Fed.  248, 
249,  holding  action  of  trespass  to  try  title  cannot  be  maintained  in 
equity;  Buchanan  Co.  v.  Adkins,  175  Fed.  699,  99  C.  C.  A.  246,  holding 
one  seeking  to  determine  title  as  against  number  of  defendants  holding 
adversely  cannot  maintain  bill  in  equity  simply  to  avoid  multiplicity  of 
suits ;  Johnston  v.  Corson  Gold  Min.  Co.,  157  Fed.  155, 16  L.  R.  A.  (N.  S.) 
1078,  84  C.  C.  A.  593,  holding  lessee  of  mining  claim  cannot  maintain  bill 
in  equity  to  obtain  ejectment  of  party  in  possession ;  Kellar  v.  Craig,  126 
Fed.  631,  61  C.  C.  A.  366,  holding  equity  has  jurisdiction  of  bill  to  re- 
move cloud  upon  title  to  realty,  both  legal  title  and  possession  in  com- 
plainant being  shown  by  bill;  Cocke  v.  Copenhaver,  126  Fed.  148,  61 
C.  C.  A.  211,  holding  bill  to  remove  cloud  from  title  to  real  estate  can- 
not be  maintained  by  one  who  has  neither  the  legal  title  nor  possession; 
Dewing  v.  Woods,  111  Fed.  577,  49  C.  C.  A.  443,  holding  court  of  equity 
cannot  entertain  bill  to  remove  cloud  upon  title  to  real  estate  without 
clear  proof  of  possession  and  legal  title  in  complainant;  Territory  v. 
Wingfield,  2  Ariz.  308,  15  Pac.  140,  holding  enactments  being  positive 
and  two  funds  existing,  same  person  holding  office  of  probate  Judge  and 
school  superintendent  is  entitled  to  two  salaries;  Lockhart  v.  Leeds,  10 
N.  M.  598,  63  Pac.  52,  holding  bill  for  injunction  to  restrain  interference 
with  realty  not  maintainable  merely  as  substitute  for  action  of  eject- 
ment ;  Glenn  v.  West,  103  Va.  524,  49  S.  E.  672,  holder  of  equitable  title 
out  of  possession  cannot  sue  possessor  under  tax  title,  between  whom 
and  himself  no  priority  exists,  to  quiet  title ;  dissenting  opinion  in  Barnes 
v.  Newton,  5  Okl.  459,  460,  49  Pac.  1080, 1081,  majority  holding  success- 
ful contest  and  before  Land  Department  may  enjoin  adversary  from  fur- 
ther interfering  with  possession  and  further  occupancy  of  premises; 
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Cole  V.  Mette,  65  Ark.  505,  67  Am.  St.  Rep.  946,  47  S.  W.  408^  following 
rule;  United  States  v.  Wilson,  118  U.  S.  89,  30  L.  Ed.  112,  6  Sup.  Ct.  992, 
when  State  statute  authorizes  bill  to  quiet  title  by  one  not  in  possession, 
it  may  be  enforced  in  Federal  courts ;  Frost  v.  Spitley,  121  U.  S.  556,  30 
L.  Ed.  1012,  7  Sup.  Ct.  1131,  bill  to  quiet  title  cannot  be  maintained  by 
one  with  equitable  title;  Smith  v.  Bourbon  County,  127  U.  S.  Ill,  32 
L.  Ed.  77,  8  Sup.  Ct.  1046,  equitable  nature  of  complainant's  rights 
afforded  no  ground  to  support  the  jurisdiction;  Whitehead  v.  Entwhistle, 
27  Fed.  779,  781,  where  legal  remedy  is  adequate,  an  equitable  remedy 
created  by  State  statute  cannot  be  resorted  to;  Harland  v.  Bankers  etc. 
Tel.  Co.,  32  Fed.  308,  dismissing  bill  to  try  title  to  property  in  adverse 
X)ossession;  Knevals  v.  Florida  etc.  R.  Co.,  66  Fed.  228,  13  C.  C.  A.  410, 
dismissing  bill,  since  trust  did  not  relate  to  subject  of  suit ;  In  re  Foley, 
76  Fed.  395,  where  cause  is  removed,  equitable  relief  must  be  sought  in 
a  separate  suit ;  Morrison  v.  Marker,  93  Fed.  695,  suit  to  set  aside  a  prior 
conveyance  cannot  be  maintained  in  equity;  Church  of  Christ  v.  Reorgan- 
ized Church,  70  Fed.  183,  17  C.  C.  A.  387,  and  Ashley  v.  Little  Rock,  56 
Ark.  398, 19  S.  W.  1059,  holding  equitable  owner  could  not  sue  in  equity 
to  recover  possession  from  adverse  claimant;  Northern  Pac.  R.  Co.  v. 
Cannon,  46  Fed.  229,  Morse  v.  South,  80  Fed.  210,  Graham  v.  Florida 
Land  etc.  Co.,  33  Fla.  361,  14  Sbuth.  798,  and  0  'Hara  v.  Parker,  27  Or. 
169,  39  Pac.  1007,  plaintiff  with  legal  title,  and  out  of  possession,  cannot 
maintain  action  to  remove  cloud  on  title;  dissenting  opinion  in  Davis  v. 
Steele,  43  W.  Va.  37,  26  S.  E.  565,  maintaining  that  equity  has  no  juris- 
diction upon  sole  ground  of  removing  cloud  on  farm  title,  to  tjy  con- 
flicting titles;  Randolph  v.  Allen,  73  Fed.  31,  19  C.  C.  A.  353,  arguendo. 
Distinguished  in  Root  v.  Woolworth,  150  U.  S.  410,  37  L.  Ed.  1126,  14 
Sup.  Ct.  138,  where  bill  was  ancillary. 

Under  act  of  1804,  respecting  disposal  of  Virginia  military  lands  in 
Ohio,  failure  to  make  return  of  survey  to  general  land  office  within  five 
years  annulled  the  entry  and  survey  and  released  the  land. 

Approved  in  Fussell  v.  Hughes,  113  U.  S.  566,  28  L.  Ed.  999,  5  Sup. 
Ct.  639,  and  Board  of  Trustees  v.  Cuppett,  52  Ohio  St.  579,  580,  581,  40 
N.  E.  793,  794,  both  following  rule ;  Coan  v.  Flagg,  123  U.  S.  129,  31 
L.  Ed.  112,  8  Sup.  Ct.  53,  holding  lands  were,  in  contemplation  of  law, 
"unsurveyed." 

PlaintlfF  having  no  title  can  have  no  relief,  even  thougli  defendants 
claim  under  invalid  patents. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  McCormick,  94  Fed.  937,  36 

C.  C.  A.  560,  following  rule ;  Eastern  Oregon  Land  Co.  v.  Brosnan,  147 

Fed.  810,  where  public  lands  patented  under  general  land  laws  had  been 

previously  otherwise  appropriated  by  act  of  Congress,  land  is  recover- 
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able  by  time  owner  by  action  at  law  where  he  has  title  sufficient  to  sup- 
port ejectment. 

What  title  or  interest  will  support  ejectment.    Note,  18  L.  B.  A. 
781. 

Miscellaneous.  Cited  in  Spencer  v.  United  States,  169  Fed.  565,  95 
C.  C.  A.  60,  holding  jurors  for  one  Federal  district  of  Iowa  might  be 
drawn  from  other  district;  Ex  parte  Francis,  72  Tex.  Cr.  327,  166  S.  W, 
159,  construing  statute  prohibiting  pool-rooms ;  Ex  parte  Flake,  67  Tex. 
Cr.  228,  149  S.  W.  152,  construing  statute  relating  to  keeping  of  cold 
storage  in  prohibition  territory, 

113  U.  8.  566-566,  28  L.  Ed.  098,  5  Sap.  Ot  689,  FUSSEIi  ▼.  HnOHE& 

What  title  or  interest  wiU  support  ejectment.    Note,  18  L.  R.  A. 
781. 

lis  U.  S.  566-568,  28  L.  Ed.  1131,  6  Sup.  Ot.  640,  ST.  LOUIS  ▼.  MYEBS. 

* 

State  decision,  that  lessees  of  property  sltiiated  on  bank  of  Mississippi 
within  St.  Ifonls,  could  maintain  an  action  against  the  dty  for  extending 
one  of  its  streets  Into  the  river  so  as  to  destroy  lessee's  water  priTUeges, 
denies  no  Federal  rights 

Approved  in  Shively  v.  Bowlby,  152  U.  S.  44,  38  L.  Ed.  347,  14  Sup. 
Ct.  564,  following  rule. 

Bight  to  locate  highway  over  or  into  navigable  waters.    Note,  14 
Ann.  Cas.  288. 

Bight  to  extend  highway  into  navigable  water.    Note,  16  L.  B.  A. 
(N.  S.)  1170. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  638. 

Act  of  1820,  admitting  Missouri,  left  rights  of  riparian  owners  to  be 
settled  according  to  the  principles  of  State  law. 

Approved  in  Kansas  v.  Colorado,  206  U.  S.  93,  51  L.  Ed.  973,  27  Sup. 
Ct.  655,  discussing  rights  of  Kansas  and  Colorado  to  waters  of  Arkansas 
Biver;  Kean  v.  Calumet  Canal  Co.,  190  U.  S.  481,  482,  483,  47  L.  Ed. 
1146,  23  Sup.  Ct.  660,  661,  holding  Federal  patent  to  Indiana  conveying 
"the  whole  of  fractional  sections,*'  includes  land  under  non-navigable 
water,  survey  not  extending  beyond  meandering  line;  Kinkead  v,  Tur- 
geon,  74  Neb.  585,  121  Am.  St.  Bep.  740,  13  Ann.  Cas.  43,  7  L.  B.  A, 
(N.  S.)  316,  109  N.  W.  746,  holding  after  removal  of  Missouri  River, 
riparian  owners  are  entitled  to  ownership  of  land  to  thread  of  stream; 
Shively  v.  Bowlby,  152  U.  S.  44,  45,  38  L.  Ed.  347,  348,  14  Sup.  Ct.  564, 
following  rule ;  St.  Louis  v.  Rutz,  138  U.  S.  242,  34  L.  Ed.  947,  11  Sup. 
Ct.  343,  and  St.  Anthony  Falls  Water-Power  Co.  v.  St.  Paul  Water 
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Commrs.,  168  U.  S.  362,  42  L.  Ed.  502, 18  Sup.  Ct.  162,  holding  rights  of 
riparian  owners  are  to  be  measured  by  State  decisions;  Webber  v.  Pero 
Marquette  Boom  Co.,  62  Mich.  638,  30  N.  W.  473,  holding  same  as  to  act 
admitting  Michigan ;  Sage  v.  Mayor,  154  N.  Y.  78,  61  Am.  St.  Rep.  603, 
38  L.  R.  A.  618,  47  N.  E.  1101,  there  is  implied  reservation,  in  grant  of 
riparian  lands,  of  right  to  improve  navigation;  Eisenbach  v.  Hatfield, 
2  Wash.  246,  12  L.  R,  A.  639,  26  Pac.  541,  holding  no  individual  could 
claim  easement  in  tide-lands ;  Grand  Rapids  v.  Powers..  89  Mich.  102,  28 
Am.  St.  Re](.  280,  50  N.  W.  663,  arguendo;  dissenting  opinion  in  Hardin 
V.  Jordan,  140  U.  S.  402,  85  L.  Ed.  440, 11  Sup.  Ct.  838,  construing  grants 
of  public  lands  on  streams  according  to  local  law. 

113  U.  8.  668-574,  28  L.  Ed.  1079,  6  Sup.  Ot.  648,  BROWN  ▼.  TTKITED 
STATES. 

OontemporaaeouB  Interpretation  of  statute  Is  entitled  to  great  weight, 
and  in  a  case  of  doubt  ought  to  turn  the  scale. 

Approved  in  Fairbank  v.  United  States,  181  U.  S.  308,  45  L.  Ed.  873, 
21  Sup.  Ct.  658,  holding  stamp  tax  on  foreign  bill  of  lading,  act  Congress, 
June  13,  1898,  equivalent  to  tax  on  articles  included  in  bill  of  lading, 
hence  tax  on  exports;  United  States  v.  Miller,  187  Fed.  371,  holding 
judge  of  Circuit  Court  had  power  to  appoint  commissioner  to  select - 
names  from  which  grand  jury  might  be  drawn;  United  States  v.  New- 
port News  Shipbuilding  &  Dry  Dock  Co.,  178  Fed.  204,  101  C.  C.  A.  514, 
holding  Navy  Department  liable  for  expense  of  practice  run  of  new 
battleship;  Moore  v.  Sawyer,  167  Fed.  836,  holding  provisions  of  act 
April  21,  1904,  c.  1402,  removed  restrictions  as  to  leasing  previously 
applied  to  Indian  allottees;  Northern  Pac.  Ry.  Co.  v.  Soderberg,  104 
Fed.  427,  43  C.  C.  A.  620,  holding  term  ''mineral  land"  did  not  include 
lands  chiefly  valuable  for  building  stone  by  act  July  2,  1864,  but  did  by 
subsequent  acts  prior  to  1879;  Corning  v.  Board  of  Commrs.  of  Meade 
County,  102  Fed.  61,  42  C.  C.  A.  154,  holding  absence  of  other  definition 
in  State  legislation,  presumption  is  legislature  used,  and  so  intended, 
common  word  in  its  accustomed  sense;  Avery  v.  Pima  Co.,  7  Ariz.  32,  60 
Pac.  703,  under  Rev.  Stats.  Ariz,,  presenting  salaries  of  sheriff,  sheriff 
cannot  collect  extra  compensation  for  caring  for  Federal  prisoners  in 
county  jail;  Banker's  Mut.  Casualty  Co.  v.  First  Nat.  Bank,  131  Iowa, 
464,  108  N.  W.  1049,  holding  right  of  insurance  company  to  write  bur- 
glary insurance  could  not  be  questioned  after  delay  of  ten  years;  State 
of  Maryland  v.  United  States  Fidelity  etc.  Co.,  93  Md.  318,  48  Atl.  920, 
holding  statutory  State  franchise  tax  of  two  per  cent,  levied  on  general 
gross  receipt,  means  on  gross  receipts  of  business  within  State,  exclud- 
ing interstate  business;  Burrage  v.  Bristol  County,  210  Mass.  302,  96 
N.  E.  720,  holding  attorney  entitled  to  fees  earned  in  proceedings  to  dis- 
bar fellow  lawyer  guilty  o£  malpractice;  Gill  v.  Board  of  Commrs.  of 
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Wake  County,  160  N.  C.  189,  43  L.  R.  A.  (N.  S.)  293,  76  S.  E.  208,  hold- 
ing freeholders,  when  applied  to. elections  for  school  districts  does  not 
include  female  freeholders;  Pitts  v.  Logan  County,  3  OkL  740,  41  Pac. 
591,  clerks  of  territorial  courts  must  account  to  United  States  Secretary 
of  Treasury  for  all  fees,  and  territorial  act  regulating  same  is  void; 
Ex  parte  Crump,  10  Okl.  Cr.  147,  136  Pac.  434,  holding  Ueutenant- 
govemor  had  power  to  issue  pardons;  State  v.  Duke,  104  Tex.  370,  137 
S.  W.  662,  holding  fact  that  golf  club  sells  liquor  without  license  in  dis- 
trict where  license  is  required,  does  not  constitute  same  a  'disorderly 
house";  Regan  v.  School  Dist.  No.  25,  44  Wash.  526,  87  Pac.  829,  hold- 
ing meeting  to  determine  selection  of  school  sites  was  not  election  re- 
quiring notice  of  hours  of  polling;  Mann  v.  Mercer  County  Court,  58 
W.  Va.  660,  52  S.  E.  779,  construing  Code  1899,  c.  114,  §  2,  relating  to 
adjournments;  Daniel  v.  Simms,  49  W.  Va.  567,  39  S.  E.  695,  holding 
construction  given  statute  by  those  charged  with  its  execution  ought  not 
be  overruled  without  cogent  reasons ;  dissenting  opinion  in  Bates  &  Guild 
Co.  V.  Payne,  194  U.  S.  Ill,  48  L.  Ed.  896,  24  Sup.  Ct.  595,  majority 
upholding  refusal  of  postmaster  general  to  admit  as  second-class  matter 
monthly  musical  publication,  each  issue  of  which  treats  of  work  of  single 
musician  and  is  complete  in  itself;  dissenting  opinion  in  Jackson  v. 
White  Cloud  Golcl  Min.  etc.  Co.,  36  Colo.  125,  84  Pac.  639,  majority  hold- 
ing motormen  working  on  same  line  were  fellow-servants;  dissenting 
opinion  in  Moulton  v.  Scully,  111  Me.  472,  89  Atl.  963,  majority  holding 
resolution  affecting  removal  of  officer  is  not  subject  ix)  vote  of  people 
under  referendum;  United  States  v.  Philbrick,  120  U.  S.  59,  30  Ii.'Ed. 
561,  7  Sup.  Ct.  417,  United  States  v.  Hill,  120  U.  S.  183,  30  L.  Ed.  632, 
7  Sup.  Ct.  517,  Robertson  v.  Downing,  127  U.  S.  613,  32  L.  Ed.  271,  8 
Sup.  Ct.  1331,  Hastings  etc.  R.  R.  Co.  v.  Whitney,  132  U.  S.  366,  33  L.  Ed. 
367,  10  Sup.  Ct.  115,  United  States  v.  Union  Pac.  Ry.  Co.,  37  Fed.  565, 
Rand  v.  United  States,  38  Fed.  667,  Ex  parte  McCabe,  46  Fed.  378,  12 
L.  R.  A.  598,  Northern  Pac.  R.  Co.  v.  Barden,  46  Fed.  623,  United  States 
V.  Winona  etc.  R.  Co.,  67  Fed.  964, 15  C.  C.  A.  117,  Doe  v.  Waterloo  Min. 
Co.,  70  Fed.  463,  17  C.  C.  A.  190,  St.  Paul  etc.  Ry.  Co.  v.  Sage,  71  Fed. 
52,  17  C.  C.  A.  558,  United  States  v.  Barber,  74  Fed.  488,  20  C.  C.  A. 
616,  Anglo-California  Bank  v.  Secretary,  76  Fed.  750,  22  C.  C.  A.  527, 
Montgomery  Advertiser  Co.  v.  Burke,  82  Ala.  384,  2  South.  632,  Blox- 
ham  V.  Consumers  etc.  R.  R.  Co.,  36  Fla.  543,  51  Am.  St.  Rep.  49,  29 
L.  R.  A.  610,  18  South.  447,  State  v.  Wrightson,  56  N.  J.  L.  209,  22 
L.  R.  A.  559,  28  Atl.  65,  Drew  v.  Cotton,  68  N.  H.  23,  42  Atl.  240,  Saund- 
ers V.  Nashua,  69  N.  H.  492,  43  Atl.  621,  Pitts  v.  Logan  County,  3  Okl. 
741,  41  Pac.  591,  People  v.  Adelphi  Club,  149  N.  Y.  14,  52  Am.  St.  Rep. 
706,  31  L.  R.  A.  514,  43  N.  E.  413,  and  McSorley  v.  Hill,  2  Wash.  651, 
27  Pac.  556,  all  following  rule;  United  States  v.  Alabama  R.  R.  Co.,  142 
U.  S.  621,  35  L.  Ed.  1136,  12  Sup.  Ct.  308,  holding  court  disfavors  a 
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change  of  constmction  by  executive  department;  dissenting  opinions  in 
Northern  Pac.  R.  R.  Ca  v.  Barnes,^  2  N.  D.  3as,  61  N.  W.  410,  United 
States  V.  Trans-Miflsoun  Freight  Asan.,  .166  U.  S.  370,  41  L.  Ed.  1087, 

17  Sup.  Ct.  670,  and  Keane  v.  Brygger,  3  Wash.  351,  28  Pac.  657, 
arguendo. 

Distinguished  in  Sylvania  v.  Hilton,  123  Ga.  760,  107  Am.  St.  Rep. 
165,  2  L.  R.  A.  (N.  S.)  488,  51  S.  E.  746,  corrugated  iron  building  with 
window  frame  does  not  comply  with  fire  ordinance  requiring  buildings 
to  be  made  of  incombustible  material,  though  ordinance  repeatedly  vio- 
lated without  objection  by  authorities. 

113  U.  S.  574-686,  28  L.  Ed.  1084,  6  Sup.  Ot  681,  OHIOAOO  UFE  INS.  CO. 
V.  NEEDLES. 

If  State  dedsions,  thougli  not  in  terms  passing  upon  tbe  claim  tliat 
statute  was  in  derogation  of  the  Federal  Constitution,  necessarily  involved 
such  an  adjudication,  it  is  reviewable  by  Supreme  Court. 

Approved  in  Yazoo  &  M.  V.  R.  R.  Co.  v.  Adams,  180  U.  S.  14,  45  L.  Ed. 
404,  21  Sup.  Ct.  245,  holding  Federal  question  regarding  impairment 
contractual  obligation  sufficiently  raised  in  State  court,  though  contract 
clause  Federal  Constitution  was  not  discussed;  Dorrance  v.  Dorrance, 
242  Mo.  645,  148  S.  W.  98,  holding  Supreme  (?ourt  had  jurisdiction  to 
determine  validity  of  divorce  obtained  by  substituted  service;  State  v. 
Smith,  177  Mo.  95,  75  S.  W.  632,  holding  constitutionality  of  city 
ordinance  being  expressly  raised  and  determined  by  trial  court,  right 
to  appeal  to  Supreme  Court  on  constitutional  question  immediately 
attaches ;  Mathew  v.  Wabash  Ry.  Co.,  115  Mo.  App.  481,  81  S.  W.  648, 
judgment  for  plaintiff  in  action  for  injuries  to  passenger  on  interstate 
train  equipped  with  automatic  couplers  as  required  by  Interstate  Com- 
merce Commission,  which  equipment  increased  hazard,  is  reviewable  by 
United  States  Supreme  Court  on  error;  Lehigh  Water  Co.  v.  Easton,  121 
U.  S.  392,  30  L.  Ed.  1060,  7  Sup.  Ct.  919,  Kaukauna  Water  Power  Co.  v. 
Green  Bay  etc.  Canal,  142  U.  S.  269,  35  L.  Ed.  1009,  12  Sup.  Ct.  176, 
Chicago  etc.  R.  R.  Co.  v.  Chicago,  166  U.  S.  232,  41  L.  Ed.  983,  17  Sup. 
Ct.  583,  and  Missouri  etc.  Ry.  Co.  v.  Haber,  169  U.  S.  622,  42  L.  Ed.  881, 

18  Sup.  Ct.  492,  all  following  rule ;  Spencer  v.  Merchant,  125  U.  S.  352, 
31  L.  Ed.  766,  8  Sup.  Ct.  925,  sustaining  validity  of  assessment  upon 
lands  under  State  statute;  Oxley  Stave  Co.  v.  Butler  County,  166  U.  S.' 
659,  660,  41  L.  Ed.  1153,  17  Sup.  Ct.  713,  dismissing  appeal  where  inten- 
tion of  party  to  assert  a  Federal  right  is  left  to  inference;  McQuade  v. 
Trenton,  172  U.  S.  639,  43  L.  Ed.  581,  19  Sup.  Ct.  293,  dismissing  case 
where  no  Federal  question  was  necessarily  involved;  dissenting  opinion 
in  Cornell  v.  Green,  163  U.  S.  81,  41  L.  Ed.  78,  16  Sup.  Ct.  971,  majority 
holding  that  dismissing  decree  for  want  of  equity,  involves  no  Federal 
question. 
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Impairment  of  obligation  of  contracts  by  judicial  decision.  Note, 
4  Ann.  Ca8.  93. 

Time  and  manner  of  raising^  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  68  L.  B.  A. 
42,  56. 

Supreme  Court's  Jurisdiction  is  not  defeated,  on  error  to  State  court, 
because  it  may  appear  that  a  State  statute,  whose  repugnancy  to  the  Fed- 
eral Constitution  has  been  urged,  is,  in  fact,  valid. 

Approved  in  Nashville  etc.  Ry.  Co.  v.  Taylor,  86  Fed.  178,  following 
rule ;  Central  Land  Co.  v.  Laidley,  159  U.  S.  Ill,  40  L.  Ed.  94,  16  Sup. 
Ct.  82,  Supreme  Court  cannot  review  the  construction  of  a  statute. 

Bights  and  privUS'ges  granted  to  corporation  are  subject  to  condition 
that  they  shall  not  be  abused  or  so  employed  as  to  defeat  ends  for  which 
established,  on  penalty  of  withdrawal  by  the  State,  by  a  lawful  mode. 

Approved  in  Calder  v.  State  of  Michigan,  218  U.  S.  599,  54  L.  Ed. 
1168,  31  Sup.  Ct.  122,  holding  court  will  not  inquire  into  motives  of  legis- 
lators in  repealing  corporate  charter;  Cosmopolitan  Club  v.  Virginia, 
208  U.  S.  383,  52  L.  Ed.  538,  28  Sup.  Ct.  394,  upholding  revocation  of 
club  charter  for  unlawful  sale  of  liquor;  New  Orleans  Water- Works  Co. 
V.  Louisiana,  185  U.  S.  347,  353,  46  L.  Ed.  942,  945,  22  Sup.  Ct.  695,  697, 
holding  Federal  Supreme  Court  cannot  review  judgment  of  State  court 
solely  because  that  judgment  impairs  or  fails  to  give  effect  to  a  contract ; 
Cullom  V.  Traders'  Ins.  Co.,  163  Fed.  47,  89  C.  C.  A.  295,  upholding  right 
of  insurance  corporation  to  voluntarily  dissolve;  Bowlby  v.  Kline,  28 
Ind.  664,  63  N.  E.  724,  holding  statute  providing  notes  and  mortgages 
of  associations  shall  not  be  negotiable  except  on  order  of  court,  not  un- 
constitutional impairing  contracts;  State  v.  Pullman,  75  Kan.  672,  90 
Pac.  322,  upholding  forfeiture  of  charter  of  Pullman  company  for  fail- 
ure to  pay  license  fee;  State  v.  American  Sugar  etc.  Co.,  138  La.  1023, 
71  South.  143,  and  State  v.  Central  Lumber  Co.,  24  S.  D.  166,  42  L.  R.  A. 
(N.  S.)  804,  123  N.  W.  514,  both  upholding  right  of  State  to  forfeit 
franchise  on  account  of  unfair  discrimination;  State  v.  Delmar  Jockey 
Club,  200  Mo.  67,  98  S.  W.  542,  holding  where  company  organized  to 
promote  State  fair  used  franchise  to  conduct  race-track  there  was  non- 
user  justifying  forfeiture ;  People  v.  Erie  R.  Co.,  198  N.  Y.  376,  139  Am. 
St.  Rep.  828,  19  Ann.  Gas.  811,  29  L.  R.  A.  (N.  S.)  240,  91  N.  E.'  851, 
upholding  law  prescribing  eight-hour  day  for  railroad  telegraph  oper- 
ators; D'Arcy  v.  Mutual  Life  Ins.  Co.,  108  Tenri.  572,  69  S.  W.  769, 
holding  act  requiring  service  upon  Secretary  of  State,  repealed  substi- 
tuting treasurer,  process  served  upon  secretary  valid,  foreign  corpora- 
tion withdrawing  from  State  prior  to  latter  act ;  Louisville  etc.  R.  R.  Co. 
V.  Kentucky,  161  U.  S.  i697,  40  L.  Ed.  858,  16  Sup.  Ct.  722,  upholding 
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statute  forbidding  consolidation  of  certain  corporations ;  People  v.  Dash- 
away  Assn.,  84  Cal.  117,  12  L.  R.  A.  118,  24  Pac.  278,  dismissing  action 
for  forfeiture,  perversion  of  fund  not  being  an  injury  to  the  public; 
Davis  V.  Vernon  Shell  Road  Co.,  103  Ga.  492,  29  S.  E.  475,  upholdins: 
statute  providing  for  forfeiture  of  charter  of  turnpike  company  not  per- 
forming its  duty  to  the  public;  State  v.  American  etc.  Loan  Assn.,  64 
Minn.  358,  67  N.  W.  3,  restraining  the  exercise  of  corporate  rights  by 
building  and  loan  associations;  State  v.  Omaha  etc.  Bridge  Co.,  91  Iowa, 
526,  60  N.  W.  124,  State  v.  East  Fifth  Street  Ry.  Co.,  140  Mo.  653,  62 
Am.  St.  Eep.  751,  38  L.  R.  A.  222,  41  S.  W.  958,  and  People  v.  Broadway 
etc.  R.  R.  Co.,  126  N.  Y.  45,  26  N.  E.  966,  all  forfeiting  charter  for  non- 
user;  dissenting  opinion  in  Owensboro  v.  Cumberland  Tel.  &  Tel.  Co., 
230  U.  S.  79,  57  L.  Ed.  1399,  33  Sup.  Ct.  988,  majority  upholding  repeal 
of  telephone  franchise  in  favor  of  municipal  telephone  company. 

Effect  of  dissolution  of  corporation,  whether  by  repeal  of  its  charter 
or  otherwise.    Note,  7  Am.  St.  Bep.  721. 

Forfeiture  of  corporate  franchises.    Note,  8  Am.  St.  Bep.  180. 

Oorporations  are  impliedly  subject  to  sncli  reasonable  regulations  as 
legislature  may,  from  time  to  time,  prescribe,  not  interfering  wltli  a  sub- 
stantial enjo3rment  of  privileges  conferred,  and  serving  only  to  secure  the 
ends  for  which  the  corporation  was  created. 

Approved  in  New  York  Electric  Lines  Co.  v.  Empire  City  Subway  Co., 
235  U.  S.  194, 195,  Ann.  Cas.  1915A,  906,  59  L.  Ed.  192, 193,  35  Sup.  Ct. 
72,  holding  telephone  delaying  too  long  in  exercising  its  franchise  can- 
not enforce  its  right  to  joint  use  of  conduit  subway;  Leonard  v.  Amer- 
ican Life  etc.  Co.,  139  Ga.  276,  77  S.  E.  42,  refusing  to  uphold  ''special 
inspector''  policies  written  by  burglary  insurance  company;  McGuire  v. 
Chicago  etc.  R.  Co.,  131  Iowa,  367,  33  L.  R.  A.  (N.  S.)  706,  108  N.  W. 
912,  upholding  railroad's  liability  for  injuries  to  employees,  regardless 
of  negligence;  Louisville  v.  Vreeland,  140  Ky.  404,  131  S.  W.  197,  up- 
holding right  of  legislature  to  repeal  law  providing  for  municipal  inspec- 
tor of  gas  plant ;  Louisville  etc.  R.  R.  Co.  v.  Williams,  103  Ky.  377,  45 
S.  W.  230,  holding  repeal  of  provision  in  railway  charter  requiring 
owner  of  stock  killed  to  sue  within  six  months,  no  impairment  of  obli- 
gation of  charter  contract;  New  York  Life  Ins.  Co.  v.  Hardison,  199 
Mass.  198,  127  Am.  St.  Eep.  478,  85  N.  E.  413,  upholding  right  of  insur- 
ance commissioner  to  inspect  insurance  policies ;  Reed  v.  Gettysburg  etc. 
Assn.,  129  Pa.  St.  337,  18  Atl.  131,  following  rule;  Erie  R.  R.  Co.  v. 
Pennsylvania,  153  U.  S.  642,  38  L.  Ed.  851,  14  Sup.  Ct.  957,  holding 
Pennsylvania  could  not  impose  on  railroad,  pajring  in  New  York  interest 
on  scrip,  duty  of  deducting  amount  assessed  thereon ;  Hill  v.  Merchants ' 
Ins.  Co.,  134  U.  S.  526,  83  L.  Ed.  998,  10  Sup.  Ct.  592,  upholding  statute 
giving  judgment  creditor  power  to  summon  stockholder,  and  obtain  judg- 
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ment  for  amount  unpaid  on  subscription;  Eagle  Ins.  Co.  v.  Ohio,  153 
U.  S.  455,  38  L.  Ed.  781,  14  Sup.  Ct.  871,  enforcing  statute  requiring 
insurance  companies  to  make  annual  statements  against  company  with 
special  charter;  Louisville  etc.  R.  Co.  v.  Williams  (Ky.),  41  S.  W.  287, 
upholding  repeal  of  provision  in  charter  that  owner  of  stock  killed  must 
sue  within  six  months;  Commonwealth  v.  New  York  etc.  R.  Co.,  129  Pa. 
St.  477,  15  Am.  St.  Rep.  728,  18  Atl.  413,  imposing  upon  foreign  corpo- 
rations duty  to  deduct  State  tax  from  interest  due  bondholders;  State 
v.  Phoenix  Ins.  Co.,  92  Tenn.  431,  21  S.  W.  895,  holding  State  can  ex- 
clude foreign  insurance  companies. 

Illinois  acts  of  1869  and  1871,  providing  for  the  summoning  Into  court 
of  an  insurance  company  to  determine  Its  Insolvency,  whether  its  condition 
is  hazardous  to  the  public,  whether  it  has  exceeded  its  corporate .  powera 
or  violated  prescribed  rules,  neither  impair  the  company's  contract  with 
insured  and  creditors,  nor  amount  to  an  unlawfod  deprivation  of  property. 
Approved  in  Eagle  Ins.  Co.  v.  Ohio,  153  U.  S.  453,  38  li.  Ed.  780,  14 
Sup.  Ct.  869,  enforcing  statute  compelling  insurance  companies  to  file 
an  annual  statement  against  corporation  with  special  charter;  Carr  v. 
Union  etc.  Fire  Ins.  Co.,  28  Mo.  App.  218,  upholding  statute  providing 
for  dissolution  of  insurance  company;  State  v.  Eagle  Ins.  Co.,  50  Ohio 
St.  272,  33  N.  E.  1060,  upholding  statute  requiring  insurance  company 
to  deposit  annually  a  statement  of  its  condition. 

113  U.  8.  585-594,  28  L.  Ed.  1067,  6  Sup.  Ct.  676,  FEABCE  v.  HAM. 

Where  a  partner  without  just  cause  undertook  to  exclude  his  partner 
from  an  interest  in  a  valuable  contract,  and  to  take  a  third  person  instead, 
and  latter  knowingly  conspired  with  first  partner  to  that  end,  defrauded 
partner  is  entitled  to  one-half  of  profits  of  contract. 

Approved  in  Zimmerman  v.  Harding,  227  U.  S.  494,  67  L.  Ed.  610,  33 
Sup.  Ct.  387,  upholding  action  for  accounting  of  affairs  of  dissolved  part- 
nership; Williamson  v.  Monroe,  101  Fed.  331,  333,  holding  equitable  suit 
necessary  to  settle  partnership  affairs,  court  retains  jurisdiction  to 
administer  complete  relief,  though  some  matters  be  legal;  Kuker  v. 
Howard  Automatic  Cigarette  etc.  Mach.  Co.,  147  N.  C.  315,  61  S.  E.  178, 
holding  parties  joining  with  another  for  marketing  of  patent  had  action 
for  damages  for  unauthorized  sale  of  same;  Karrick  v.  Hannaman,  168 
U.  S.  337,  42  L.  Ed.  490,  18  Sup.  Ct.  139,  compelling  partner,  undertak- 
ing to  dissolve  the  firm  and  taking  exclusive  control  of  the  business,  to 
account;  Miller  v.  0 'Boyle,  89  Fed.  143,  enjoining  partner  excluding 
partner  from  participating  in  management  of  the  business. 

Measure  of  damages  for  breach  of  partnership  contract.    Note,  51 
L.  B.  A.  (N.  S.)  84. 
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113  U;  a  594r609,  28  la.  Ed.  1093,  6  Sup.  Ot.  641,  ATEB8  v.  WATSON.       ^ 

BeviBed  Statntas,  section  638,  allowing  petition  for  removal  to  be  filed 
"at  any  time  before  the  trial  or  final  hearing,"  ma  repealed  by  act  of  1875. 

Approved  in  0  'Conor  v.  Texas,  202  U.  S.  507,  50  L.  Ed.  1126,  26  Sup. 
Ct.  726,  alien  nonresident  cannot  remove  suit;  Kentucky  v.  Powers,  139 
Fed.  485,  under  Rev.  Stats.,  §  641,  criminal  prosecution  is  removable 
when,  after  three  reversals  of  conviction,  defendant  discriminated  in 
selection  of  jury  and  under  State  law  rulings  of  trial  court  as  to  juries 
are  not  reviewable;  Hodge  v.  Chicago  etc.  Ry.  Co.,  121  Fed.  50,  57 
C.  C.  A.  388,  holding  defective  bond  not  being  jurisdictional,  same  could 
be  amended  on  leave  of  court  after  time  of  removal  expires ;  Baltimore 
etc.  R.  R.  Co.  V.  Bates,  119  U.  S.  467,  30  L.  Ed.  488,  7  Sup.  Ct.  286,  hold- 
ing petition  for  removal  could  be  filed  any  time  before  final  trial ;  Field 
V.  Williams,  24  Fed.  516,  holding  cause  may  be  removed  after  a  ruling 
on  demurrer;  dissenting  opinion  in  Dunn  v.  Burlington  etc.  Ry.  Co.,  35 
Minn.  83,  84,  27  N.  W.  453,  454,  majority  holding  that  it  is  only  when 
cause  is  within  act  of  Congress  that  filing  of  petition  will  remove  it. 

Second  section  of  act  of  1876,  relating  to  removal  of  causes  from  State 
courts,  is  jurisdictional,  and  its  conditions  are  indispensable;  but  section  S 
is  formal,  and  its  directions  may,  to  a  certain  extent,  be  waived. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Willard,  220  U.  S.  419,  55  L.  Ed. 
524,  31  Sup.  Ct.  460,  holding  joint  action  in  tort  against  lessor  railroad 
company  and  its  lessee  was  not  separable  controversy  for  purpose  of 
removal;  Great  Southern  Fire  Proof  Hotel  Co.  v.  Jones,  177.  U.  S.  454, 
44  L.  Ed.  844,  20  Sup.  Ct.  692,  holding  citizenship  of  individual  members 
of  limited  partnership  by  laws  of  Pennsylvania  must  be  alleged  where 
jurisdiction  depends  upon  diverse  citizenship  of  parties ;  Vestal  v.  Duck- 
town  Sulphur  etc.  Iron  Co.,  210  Fed.  377,  holding  petition  for  removal 
may  be  amended  so  as  to  all^e  jurisdictional  facts  more  clearly;  Patton 
V.  Cincinnati  N.  0.  &  T.  P.  Ry.  Co.,  208  Fed.  32,  holding  cause  arising 
under  Federal  Liability  Act  instituted  in  State  court  is  not  removable  to 
Federal  court;  Anaconda  Copper  Min.  Co.  v.  Butte-Balaklava  .Copper 
Co.,  200  Fed.  810,  holding  suit  by  citizen  of  Montana  against  citizen  of 
territory  of  Arizona,  is  not  removable  by  reason  of  admission  of  Arizona 
into  Union ;  Chase  v.  Erhardt,  198  Fed.  308,  310,  holding  defect  in  bond 
will  not  invalidate  proceedings;  Groton  Bridge  etc.  Co.  v.  American 
Bridge  Co.,  137  Fed.  293,  297,  neither  general  appearance  of  defendant 
nor  grant  of  extension  of  time  to  plead  by  stipulation  waives  right  to 
remove;  Central  Grain  &  S.  Exchange  v.  Board  of  Trade,  125  Fed.  466, 
60  C.  C.  A.  299,  holding  Federal  court  first  confronted  with  question  of 
jurisdiction  of  subject  matter  and  party,  and  this  must  appear  upon  the 
record;  Mastin  v.  Chicago,  R.  L  etc.  P.  Ry.»Co.,  123  Fed.  831,  holding 
defendant  on  removal  petition  ig  estopped  denying  Federal  court's  juris- 
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diction  to  render  adverse  judgment  against  him,  unless  State  court  "was 
without  jurisdiction;  Dalton  v.  Milwaukee  Mechanics'  Ins.  Co.,  118  Fed. 
882,  holding  record  in  State  court,  after  filing  removal  petition,  failing 
to  show  facts  divesting  jurisdiction,  Federal  court  cannot  permit  amend- 
ment of  petition;  Boatmen's  Bank  v.  Fritzlen,  75  Kan.  490,  22  L.  R.  A. 
(N.  S.)  1235,  89  Pac.  919,  refusing  to  allow  sham  defendant  to  be  joined 
to  defeat  removal;  Murphy  v.  Stone  etc.  Engineering  Corporation,  44 
Mont.  149,  Ann.  Oas.  1913A,  1334.  119  Pac.  719,  holding  consent  given 
to  set  cause  does  not  constitute  waiver  of  right  of  removal;  Tomson  v. 
Iowa  State  Traveling  Men 's  Assn.,  78  Neb.  403,  110  N.  W.  998,  holding 
State  court  must  vacate  judgment  entered  while  petition  for  removal 
was  being  considered  by  Circuit  Court;  Harbison  v.  Allen,  152  N.  C.  721, 
68  S.  £.  207,  holding  plaintiff  seeking  two  thousand  dollars  damage 
against  nonresident,  presents  removable  cause;  Springs  v.  Southern  Ry. 
Co.,  130  N.  C.  200,  41  S.  E.  105,  holding  removal  petition  not  containing 
necessary  jurisdictional  averments  to  State  court,  amendment  allowed 
by  Federal  court  did  not  cure  defect,  rendering  retention  of  jurisdiction 
erroneous ;  dissenting  opinion  in  Giles  v.  Harris,  189  U.  S.  500,  47  L.  Ed. 
917,  23  Sup.  Ct.  645,  majority  holding  absence  of  averments  in  bill  in 
Federal  court,  showing  jurisdictional  amount  was  in  dispute,  not  avail- 
able on  appeal  to  Federal  Supreme  Court,  other  grounds  raised ;  Collins . 
V.  Stott,  76  Fed.  614,  following  rule;  Pacific  R.  R.  Removal  Cases,  115 
U.  S.  17,  29  L.  Ed.  325,  5  Sup.  Ct.  1121,  and  Canal  etc.  Street  R.  R.  Co. 
V.  Hart,  114  U.  S.  660,  29  L.  Ed.  228,  5  Sup.  Ct.  1131,  holding  absence 
of  oath  to  petition  was  waived;  Martin  v.  Baltimore  etc.  R.  R.  Co.,  151 
U.  S.  689,  88  L.  Ed.  317,  14  Sup.  Ct.  539,  holding  objection  that  petition 
for  removal  was  filed  too  late,  was  waived;  Powers  v.  Chesapeake  etc. 
Ry.  Co.,  169  U.  S.  98,  99,  42  L.  Ed.  675,  18  Sup.  Ct.  266,  allowing  peti- 
tion to  be  amended  so  as  to  state  more  fully  the  facts;  Cobum  v.  Cedar 
Valley  Land  etc.  Co.,  25  Fed.  794,  manner  of  removal  may  be  waived 
or  cured  by  amendment ;  Baltimore  etc.  R.  Co.  v.  Ford,  35  Fed.  173,  hold- 
ing party  waived  objection  as  to  time  of  removal ;  Whelan  v.  New  York 
etc.  R.  Co.,  35  Fed.  863,  1  L.  B.  A.  74,  holding  that  petition  for  removal 
was  sufficient ;  Overman  Wheel  Co.  v.  Pope  Mfg.  Co.,  46  Fed.  580,  amend- 
ment of  record  to  show  jurisdiction  must  be  made  in  State  court;  Powers 
v.  Chesapeake  etc.  Ry.  Co.,  65  Fed.  132,  133,  134,  135,  where  there  was 
fraudulent  joinder  and  dismissal  of  defendants,  plaintiff  was  estopped 
to  set  up  expiration  of  time;  Tod  v.  Cleveland  etc.  Ry.  Co.,  65  Fed.  147, 
12  C.  C.  A.  521,  holding  right  to  object  to  sufficiency  of  showing  of  local 
prejudice  was  waived;  Robertson  v.  Scottish  Union  etc.  Ins.  Co.,  68  Fed. 
177,  permitting  amendment  of  removal  petition;  Tremper  v.  Schwa- 
bachcr,  84  Fed.  415,  permitting  petition  stating  parties  to  be  citizens  of 
cities  in  different  States  to*be  amended;  Probst  v.  Cowen,  91  Fed.  930, 
it  is  not  necessary  that  residence  and  sufficiency  of  surety  on  removal 
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bond  appear  on  record;  Stix  &  Co.  v.  Keith,  90  Ala.  125,  7  South.  425, 
holding  right  of  removal  attaches  on  filing  of  petition;  Cox, v.  Bryan, 
81  Md.  291,  31  Atl.  854,  holding  appeal  could  not  be  entertained  after 
time  fixed  by  statute;  Northern  etc.  R.  R.  Co.  v.  Austin,  135  U.  S.  318, 

34  L.  Ed.  219,  10  Sup.  Ct.  760,  arguendo. 

Removal  of  cause  because  of  separable  controversy.    Note,  5  L.  R.  A. 
(N.  S.)  54. 

Party  at  whose  Instance  removal  wsa  effected  Is  e8ton;»ed  to  object  that 
application  was  not  made  In  time. 

Approved  in  Martin  v.  Baltimore  etc.  R.  R.  Co.,  151  U.  S.  690,  691, 
38  L.  Ed.  317,  14  Sup.  Ct.  540,  and  Connell  v.  Smiley,  156  U.  S.  339,  39 
L.  Ed.  444,  15  Sup.  Ct.  354,  both  following  rule ;  Powers  v.  Chesapeake 
etc.  Ry.  Co.,  65  Fed.  133,  where  there  was  fraudulent  joinder  and  dis- 
missal of  defendants,  plaintiff  was  estopped  to  set  up  expiration  of  time; 
State  V.  Barnes,  5  N.  D.  357,  65  N.  W.  691,  if  application  for  removal 
is  not  made  in  time,  right  is  lost. 

Distinguished  in  United  States  v.  Mayer,  235  U.  S.  70,  59  L.  Ed.  136, 

35  Sup.  Ct.  16,  holding  United  States  attorney  consenting  to  motion  to 
vacate  judgment  made  after  term  will  not  estop  United  States  from 
objecting. 

In  Texas,  general  rule  Is  that  natural  objects  called  for  in  a  grant  con- 
trol artificial  objects,  and  the  latter  control  courses  and  distances. 

Approved  in  Koons  v.  Bryson,  69  Fed.  300,  16  C.  C.  A.  227,  following 
rule;  Caspar  v.  Jamison,  120  Ind.  63,  21  N.  E.  745,  holding  that  first 
description  controlled  that  by  courses  and  distances. 

Court  need  not  grant  a  request  to  charge,  where  it  has  substantially 
charged  to  same  effect. 

Approved  in  Howgate  v.  United  States,  7  App.  D.  C.  254,  refusing 
to  repeat  instruction  in  different  language  for  purpose  of  accuracy. 

Where  proposed  Instmction  without  being  quallfled  would  have  a 
tendency  to  -withdraw  minds  of  Jury  from  the  controlling  effect  which  cer- 
tain evidence  would  properly  have  bad  on  their  conclusion,  it  may  be  denied. 
Approved  in  Blanton  v.  United  States,  213  Fed.  326,  Ann.  Gas.  1914D, 
1288, 130  C.  C.  A.  22,  upholding  refusal  of  requested  instruction  regard- 
ing weight  to  be  given  circumstantial  evidence;  Bolen-Darnall  Coal  Co. 
V.  Williams,  164  Fed.  668,  90  C.  C.  A.  481,  holding  instruction  that  mine 
owner  was  negligent  in  allowing  dust  to  accumulate  was  erroneous. 

Course  controls  distance,  and  course  and  distance  control  quantity,  in 
locating  a  grant. 

Approved  in  Ayers  v.  Harris,  64  Tex.  300,  301,  and  Miles  v.  Sher- 
wood, 84  Tex.  488,  both  reversing  the  calls  in  field-notes. 
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Denied  in  Ruffner  v.  Hill,  31  W.  Va.  436,  7  S.  E.  18,  holding  that 
either  courses  or  distances  may  be  preferred. 

Instmctlon  that  Jury  slionld  follow  tracks  of  snrTeyor,  so  far  as  they 
conld  be  discovered,  and  when  these  were  not  to  be  found,  they  should  fol- 
low the  course  and  distance  which  he  gives,  so  far  as  not  in  conflict  with 
tbe  tracks  found,  Is  correct. 

Approved  in  Piatt  v.  Vermillion,  99  Fed.  365,  39  C.  C.  A.  655,  holding 
surveys  run  and  marked  on  ground,  govern  call  in  field-notes  for  line  of 
previous  survey,  and  call  does  not  necessarily  bind  two  surveys  together; 
Davis  V.  Commonwealth  Land  etc.  Co.,  141  Fed.  731,  arguendo. 

There  was  error  in  not  putting  it  to  the  Jury  with  sufllcient  distinctness, 
that  the  course  and  distance  of  the  first  two  lines  of  the  survey  must  govern, 
if  line  could  not  be  fixed  by  natxiral  objects. 

Approved  in  McCarty  v.  Carolilia  Lumber  Co.,  134  Tenn.  60, 182  S.  W. 
915,  holding  natural  marks  will  override  any  defect  in  description  as 
delineated  by  trees;  Weiss  v.  Bethlehem  Iron  Co.,  88  Fed.  30,  31  C.  C.  A. 
363,  holding  erroneous,  misleading  instructions. 

Miscellaneous.  Cited  generally  in  Ayers  v.  Watson,  137  U.  S.  585, 
34  L.  Ed.  804,  10  Sup.  Ct.  116,  and  Mitchell  v.  Smale,  140  U.  S.  409,  35 
L.  Ed.  443,  11  Sup.  Ct.  820. 

^113  V.  8.  609-618,  28  L.  Ed.  1106,  5  Sup.  Ot.  618,  OAUFOSNIA  ETC. 
STONE-PAVINO  GO.  ▼.  MOUTOB. 

Only  a  single  point  on  which  the  Judges  were  divided  can  be  certified, 
not  the  wbole  case. 

Approved  in  Williamsport  Bank  v.  Knapp,  119  U.  S.  360,  30  L.  Ed. 
447,  7  Sup.  Ct.  275,  following  rule;  Darnell  v.  Lyon,  85  Tex.  469,  22 
S.  W.  310,  majority  entertaining  question  certified  as  novel. 

Definiteness  of  question  to  be  certified.    Note,  31  L.  B.  A.  894* 

Question  whether  a  pavement  constructed  in  such  and  sucli  a  manner 
is  an  infringement  of  a  patent,  as  construed  by  Circuit  Court,  is  one  of  fact 
and  law,  and  cannot  be  certified. 

Approved  in  Walker  etc.  Bin  Co.  v.  Miller,  146  Fed.  252,  where  in 
infringement  suit  patent  sustained,  whole  question  of  infringement  and 
its  extent  may  be  considered  by  master ;  Chicago  Grain  Dooiv  Co.  v. 
Chica[go  etc.  R.  Co.,  137  Fed.  105,  where  pending  infringement  suit  de- 
fendant begins  use  of  different  infringing  device,  question  of  second 
infringement  may  be  brought  in  by  supplemental  bill;  Schillinger  v. 
Cranford,  4  Mackey  (D.  C),  479,  482,  discussing  infringement  of  Schil- 
linger patented  pavement;  Jewell  v.  Knight,  123  U.  S.  432,  81  L.  Ed. 
192,  8  Sup.  Ct.  194,  holding  mixed  questions  of  law  and  fact  cannot  be 
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certified;  Graham  v.  Earl,  82  Fed.  739,  92  Fed.  157,  34  C.  G«  A.  267,  ver- 
dict as  to  novelty  and  infringement  is  conclusive  on  appeal. 

Procesi  of  contempt  is  a  sevwe  remedy,  and  should  not  be  resorted  to 
In  a  patent  snlt^  where  tliere  Is  fair  doubt  whether  new  process  adopted  by 
defendant  Is  an  infringement.  h 

Approved  in  General  Elec.  Co.  v.  McLaren,  140  Fed.  878,  and  Brook- 
field  V.  Novelty  Glass  Mfg.  Co.,  132  Fed.  317,  both  following  rule ;  Stuart 
V.  Reynolds,  204  Fed.  725,  123  C.  C.  A.  13,  refusing  to  adjudge  6ank- 
rupt  guilty  of  contempt  where  shown  his  inability  to  pay  required 
amount  into  court;  Heinze  v.  Butto  etc.  Min.  Co.,  129  Fed.  281,  63 
C.  C.  A.  388,  no  judgment  of  contempt  can  be  rendered  where  circuit 
judges  disagree;  Bate  Refrigerating  Co.  v.  Gillett,  30  Fed.  688,  refusing 
to  punish  one  not  a  party  for  violating  injunction. 

Contempt  procedure  in  Federal   court.    Note,  AnxL  Gas.  1915D, 
1059. 

Miscellaneous.  Cited  in  Hurlbut  v.  Schillinger,  130  U.  S.  465,  32 
L.  Ed.  1014,  9  Sup.  Ct.  587,  generally;  Schillinger  v.  Middleton,  12  Sawy. 
535,  31  Fed.  740,  to  no  point  decided  by  cited  case. 

113  U.  8.  .61&-629,  28  L.  Ed.  1109,  5  8np.  Ot  606»  WINONA  ETC.  B.  OO. 
▼.  BABNET. 

Acts  making  railroad-aid  land  grants  are  to  receive  such  constroetion 
as  will  carry  out  intent  of  Congress,  however  dlfflcult  it  might  be  to  give 
fnll  effect  to  the  language  used,  if  the  grants  were  by  instruments  of  private 
conveyance;  condltlto  of  country  at  time,  as  weU  as  purpose  declared  on 
their  face,  will  be  considered,  and  all  parts  will  be  read  together. 

Approved  in  Russell  v.  Sebastian,  233  U.  S.  205,  Ann.  Cas.  19140, 1282, 
58  L.  Ed.  922,  34  Sup.  Ct.  517,  refusing  to  subject  gas  company  to  fran- 
chise fee  for  right  to  construct  mains  in  unoccupied  street;  United 
States  V.  St.  Anthony  R.  R.  Co.,  192  U.  S.  531,  48  L.  Ed.  551,  24  Sup. 
Ct.  335,  holding  lands  twenty  miles  distant  from  railroad  are  not  "adja- 
cent," act  March  3,  1875,  permitting  taking  of  materials  for  construc- 
tion from  public  lands  adjacent  (reversing  114  Fed.  724,  52  C.  C.  A. 
354) ;  Johanson  v.  Washington,  190  U.  S.  184,  27  L.  Ed.  1011,  23  Sup. 
Ct.  826,  holding  act  February  26,  1859,  permitting  selection  of  public 
lands  in  lieu  of  school  sections,  as  applicable  to  territory  of  Washing- 
ton as  to  any  other;  United  States  v.  Michigan,  190  U.  S.  396,  47  L.  Ed. 
1109,  23  Sup.  Ct.  747,  holding  act  of  Congress  1852  makes  Michigan  trus- 
tee of  St.  Mary's  canal  tolls  to  be  collected  only  to  extent  of  State  ex- 
penditures in  repayment  for  all  damages;  United  States  v.  Van  Horn, 
197  Fed.  616,  upholding  right  of  United  States  to  reserve  right  of  way 
over  public  lands  for  construction  of  ditches  and  canals;  United  States 
V.  Minidoka  &  S.  W.  R.  Co.,  190  Fed.  494,  111  C.  C.  A.  323,  holding  lands 
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entered  upon  but  whioh  have  not  yet  become  subject  to  patent  are  still 
public  lands,  open  to  railroad  right  of  way;  United  States  v.  Oregon 
&  C.  R.  Co.,  186  Fed.  891,  holding  right  of  Oregon  Central  Railway  to 
lands  was  forfeited  by  sale  at  greater  price  than  prescribed  by  Congress ; 
Union  Pac.  Ry.  Co.  v.  Eargcs,  169  Fed.  462,  holding  right  of  way  granted 
to  Union  Pacific  Railroad  extended  over  school  lands  in  Nebraska;  Man- 
ley  V.  Tow,  110  Fed.  247,  holding  though  findings  of  facts  by  Land  De- 
partment are  conclusive,  equity  will  grant  appropriate  relief  to  one  de- 
prived of  land  because  of  erroneous  construction  of  law;  Minidoka  etc. 
R.  Co.  V.  Wejrmouth,  19  Idaho,  245,  113  Pac.  458,  holding  reservation 
in  favor  of  United  States  for  purposes  of  canals  and  ditches,  docs  not 
extend  over  railroad  right  of  way;  Altschul  v.  Clark,  39  Or.  324,  65  Pac. 
994,  holding  until  approved  by  Secretary  of  Interior,  selection,  filing  of 
selection,  and  tendering  usual  fees,  right  granted  by  State,  did  not  pass 
title  from  government;  Imperial  Irr.  Co.  v.  Jayne,  104  Tex.  407,  AniL 
Cas.  1914B,  822,  138  S.  W.  581,  holding  irrigation  project  had  ri^ht  to 
use  of  school  lands ;  Moon  v.  Salt  Lake  Co.,  27  Utah,  444,  76  Pac.  225, 
construing  congressional  act  of  1870,  granting  right  of  way  through 
public  lands  to  Utah  Central  Railroad;  Herriman  Irr.  Co.  v.  Keel,  25 
Utah,  100,  69  Pac.  721,  holding  case  reversed  for  insufficient  evidence 
supporting  material  findings,  material  evidence  produced  second  trial 
not  offered  first,  first  decision  not  conclusive  on  second ;  State  v.  Johan- 
son,  26  Wash.  675,  67  Pac.  403,  holding  lands  selected  under  act  March 
2,  1853,  §  20,  lieu  of  sections  16  and  36,  passed  to  State  by  act  February 
22,  1889,  §  10,  though  lands  not  specifically  described ;  United  States  v. 
Denver  etc.  Ry.  Co.,  150  U.  S.  14,  37  L.  Ed.  979,  14  Sup.  Ct.  15,  follow- 
ing rule;  Mobile  etc.  R.  R.  Co.  v.  Tennessee,  153  U.  S.  502,  88  L.  Ed. 
799,  14  Sup.  Ct.  974,  Wisconsin  etc.  R.  R.  Co.  v.  Forsythe,  159  U.  S.  55, 
40  L.  Ed.  74, 15  Sup.  Ct.  1023,  Sioux  City  etc.  R.  R.  Co.  v.  United  States, 
359  U.  S.  360,  40  L.  Ed.  181, 16  Sup.  Ct.  21,  United  States  v.  Oregon  etc. 
R.  R.  Co.,  164  U.  S.  539,  41  L.  Ed.  545,  17  Sup.  Ct.  169,  Belcy  v.  Naph- 
taly,  169  U.  S.  361,  42  L.  Ed.  778,  18  Sup.  Ct.  357,  and  United  States  v. 
Choctaw  etc.  R.  R.  Co.,  3  Okl.  479,  41  Pac.  754,  all  construing  various 
statutes;  Harden  v.  Northern  etc.  R.  R.  Co.,  154  U.  S.  326,  88  L.  Ed. 
1001,  14  Sup.  Ct.  1038,  holding  all  mineral  lands,  other  than  coal  and 
iron,  were  excluded  from  the  grant ;  Shaw  v.  Kellogg,  170  U.  S.  331,  42 
L.  Ed.  1057,  18  Sup.  Ct.  640,  holding  that  action  taken  by  Land  Depart- 
ment was  a  finality ;  United  States  v.  Sioux  City  etc.  R.  Co.,  43  Fed.  619, 
allowing  such  part  of  grant  as  was  proportioned  to  part  of  road  built; 
United  States  Trust  Co.  v.  Atlantic  etc.  R.  Co.,  8  N.  M.  690,  47  Pac.  729, 
holding  exemption  from  taxation  extended  to  superstructures  on  right 
of  way ;  dissenting  opinion  in  United  States  v.  Bacheldor,  9  N.  M.  19,  4B 
Pac.  312,  majority  holding  that  lands  were  not  adjacent  to  the  right  of 
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way;  United  States  v.  Choctaw  etc.  E.  E.  Co.,  3  Okl.  479,  41  Pac.  754, 
arguendo. 

Indemnity  clause  In  act  of  1857,  granting  railroad-aid  lands  to  Minnesota, 
covers  losses  from  the  grant  by  reason  of  sales  and  pre-emption  rights  pre- 
▼ions  to  the  date  of  the  act,  as  well  as  between  that  date  and  final  location 
of  the  road. 

Approved  in  Churchill  v.  Choctaw  Ry.  Co.,  4  Okl.  470,  46  Pac.  506, 
homesteader  subsequent  to  railroad  grant  is  subject  to  riglits  of  railroad 
though  line  not  definitely  located  until  after  entry;  Weeks  v.  Brid'jman, 
41  Minn.  356,  43  N.  W.  82,  holding  subsequent  patent  to  pre-emptioner 
conveyed  title;  Wisconsin  etc.  R.  Co.  v.  Price  County,  64  Wis.  590,  26 
N.  W.  97,  holding  that,  upon  location  and  completion  of  the  road,  the 
lands  were  taxable;  Wisconsin  etc.  R.  Co.  v.  Wisconsin  etc.  Land  Co.,  71 
Wis.  99,  36  N.  W.  839,  holding,  although  patent  had  not  been  issued, 
ejectment  might  be  maintained;  Wisconsin  Central  R.  R.  Co.  v.  Price 
County,  133  U.  S.  508,  88  L.  Ed.  693, 10  Sup.  Ct.  345,  and  United  States 
V.  Missouri  etc.  Ry.  Co.,  37  Fed.  72,  arguendo. 

Bailroad-aid  grant  of  1857,  to  Minnesota^  #aB  one  of  lands  in  place  and 
not  of  quantity;  act  of  1865  did  not  change  its  nature  as  to  six  sections 
originally  granted,  but  the  grant  of  additional  four  sections  was  a  grant 
of  quantity,  and  not  one  of  lands  in  place. 

Approved  in  Barney  v.  Winona  etc.  R.  Co.,  24  Fed.  890,  891,  892,  and 
St.  Paul  etc.  R.  Co.  v.  Greenhalgh,  26  Fed.  565,  both  following  rule. 

Where  grant  in  aid  of  Minnesota  and  Cedar  V.  Bailroad  interfered  with 
subsequent  extension  of  grant  to  Winona  and  8.  P.  Bailroad,  by  act  of  1865, 
the  extension  must  be  abandoned,  as  the  earlier  grant  takes  the  land. 

Approved  in  Barney  v.  Winona  etc.  R.  R.  Co.,  117  U.  S.  230,  29  L.  Ed. 
859,  6  Sup.  Ct.  655,  holding  act  of  1865  applies  to  "granted  lands"  of 
prior  grant  falling  within  six-mile  limit,  and  not  to  indemnity  lands  sub- 
sequently acquired ;  St.  Paul  etc.  R.  R.  X^o.  v.  Greenalgh,  139  U.  S.  21, 
85  L.  Ed.  73, 11  Sup.  Ct.  396,  arguendo. 

Miscellaneous.  Cited  generally  in  Barney  v.  Winona  etc.  R.  R.  Co.,  117 
U.  S.  229,  29  L.  Ed.  859,  6  Sup.  Ct.  655,  United  States  v.  Winona  etc. 
R.  Co.,  67  Fed.  952,  15  C,  C.  A.  96,  and  Sage  v.  Swenson,  64  Minn.  519, 
67  N.  W.  545. 

113  TT.  8.  629-644,  28  Ii.  Ed.  1122,  5  Sup.  Ct  666,  KAJSIBAB  ETC.  S.  CO.  ▼. 
DUNMEYER. 

Act  of  July  3,  1866,  authorizing  Secretary  of  Interior  to  withdraw  cer- 
tain lands  from  sale,  on  flUng  a  map  of  general  route  of  railroad,  did  not 
reserve  sudi  lands  from  entry  under  pre-emption  and  homestead  laws. 
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Approved  in  Southern  Pac.  R.  Co.  v.  Tilley,  14  Sawy.  422,  41  Fed.  730, 
holding  railroad  could  not  select  land,  after  patent  had  issued;  Northern 
Pac.  R.  Co.  V.  St.  Paul  etc.  Ry.  Co.,  26  Fed.  562,  holding  that  withdrawal 
was  valid ;  Northern  Pac.  R.  Co.  v.  Sanders,  47  Fed.  606,  holding  act  did 
not  reserve  sections  from  subsequent  entry  before  filing  of  map  of  defi- 
nite location;  Northern  Pac.  R.  Co.  v.  Hinchman,  53  Fed.  530,  holding 
"sale,  pre-emption  or  entry"  do  not  include  grant  to  aid  railroad; 
Carter  v.  Thompson,  65  Fed.  330,  holding  town-site  patent  cannot  be 
collaterally  attacked. 

Location  of  railroad  la  definitely  fixed,  within  meaning  of  railroad-ald 
land-grant  acta  of  Congress,  by  filing  map  of  its  location  with  commissioner 
of  general  land  ol&ce  at  Washington. 

Approved  in  United  States  v.  Choctaw  etc.  R.  R.  Co.,  3  Okl.  489,  41 
Pac.  757,  following  rule;  Stuart  v.  Union  Pacific  R.  R.  Co.,  227  U.  S.  349, 
57  L.  Ed.  542,  33  Sup.  Ct.  338,  refusing  to  allow  adverse  possession  to 
part  of  railroad  right  of  way ;  Oregon  &  Cal.  R.  R.  v.  United  States,  190 
U.  S.  190,  47  L.  Ed.  1014,  23  Sup.  Ct.  675,  holding  act  of  July  26,  1894, 
did  not  provide  for  perf celling  claims  under  Or.  donation  act  September 
27,  1850,  land  being  abandoned  before  completing  residence  thereon; 
Jamestown  &  Northern  R.  R.  Co.  v.  Jones,  177  U.  S.  132,  44  L.  Ed.  701, 
20  Sup.  Ct.  571,  holding  definite  location  of  right  of  way  of  railroad  is 
made  by  actually  constructing  road,  though  profile  .map  has  not  been 
filed ;  United  States  v.  Oregon  etc.  R.  R.  Co.,  176  U.  S.  42,  44  L.  Ed.  864, 
20  Sup.  Ct.  265,  holding  grant  of  public  lands  to  railroad  act  of  Congress 
July  2,  1864,  nature  of  float,  excluding  all  lands  in  any  wise  appropri- 
ated before  filing  map;  H.  A.  &  L.  D.  Holland  Co.  v.  Northern  Pac.  Ry. 
Co.,  214  Fed.  924,  131  C.  C.  A.  216,  holding  railroad  could  not  divest 
itself  of  its  title  by  construction  of  public  street  along  its  right  of  way ; 
United  States  v.  Grand  Rapids  &  I.  R.  Co.,  165  Fed.  302,  91  C.  C.  A. 
265,  holding  lands  granted  to  railroad  cannot  be  recovered  by  United 
States  under  subsequent  act  reserving  same  pending  decision  of  Indian 
treaty;  United  States  v.  Chicago  M.  &  St.  P.  Ry.  Co.,  160  Fed.  823,  87 
C.  C.  A.  592,  holding  MacGregor  Western  Railroad  Company  might 
obtain  right  of  way  over  swamp-lands  before  title  of  State  of  Iowa  to 
same  had  been  approved ;  Eastern  Or.  Land  Co.  v.  Brosnan,  147  Fed.  812, 
applying  rule  to  grant  to  State  to  aid  construction  of  military  road; 
James  v.  Germania  Iron  Co.,  107  Fed.  603,  46  C.  C.  A.  476,  holding  entry 
of  public  land  segregates  same  from  public  domain,  preventing  subse- 
quent entry  or  acquisition  until  prior  entry  is  officially  canceled;  Wag- 
staff  V.  Collins,  97  Fed.  5,  7,  38  C.  C.  A.  19,  holding  homesteader  on  pub- 
lic lands  acquires  no  vested  rights  therein  against  United  States,  prior 
to  becoming  entitled  to  patent;  Hamilton  v.  Spokane  etc.  R.  R.  Co.,  3 
Idaho,  171,  28  Pac.  410,  holding  pre-exemption  filing  did  not  exempt  land 
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from  grant  of  right  of  way,  as  same  was  relinquished  before  perfecting 
title;  Murray  v.  Polglase,  23  Mont.  419,  420,  59  Pac.  443,  holding  one 
not  filing  adverse  claim  nnder  statute  cannot  intervene  determining 
claims  to  location,  no  matter  what  interest  is  claimed;  Springer  v.  Clo- 
path,  26  Nev.  195,  65  Pac.  806,  holding  mere  occupancy  of  land  at  time 
listed  to  State,  act  Congress  June  16, 1880,  not  an  appropriation  render- 
ing listing  invalid,  preventing  State's  giving  title;  Toltic  Ranch  Co.  v. 
Babcock,  24  Utah,  194,  66  Pac.  879,  holding  open,  notorious,  uninter- 
rupted, and  peaceable  possession  of  land  under  claim  of  right  presumed 
adverse  from  beginning  regarding  holder  of  legal  title;  Walden  v. 
Knevals,  114  U.  S.  375,  29  L.  Ed.  168,  5  Sup.  Ct.  899,  Burr  v.  Greeley, 
52  Fed.  926,  3  C.  C.  A.  357,  Southern  Pac.  R.  Co.  v.  United  States,  69 
Fed.  55,  16  C.  C.  A.  114,  St.  Paul  etc.  Ry.  Co.  v.  Sage,  71  Fed.  46,  50, 
17  C.  C.  A.  558,  and  Weeks  v.  Bridgman,  41  Minn.  366,  43  N.  W.  82,  all 
following  rule ;  Sioux  City  etc.  Co.  v.  Griffey,  143  U.  S.  38,  39,  86  L.  Ed. 
65,  12  Sup.  Ct.  363,  holding  title  did  not  attach  until  filing  of  map  of 
definite  location;  New  Orleans  etc.  Ry.  Co.  v.  Parker,  143  U.  S.  57,  36 
L.  Ed.  70^  12  Sup.  Ct.  369,  holding  grant  by  railroad  conveyed  no  title, 
until  road  was  located;  Missouri  etc.  Ry.  Co.  v.  Cook,  163  U.  S.  496,  41 
L.  Ed.  241,  16  Sup.  Ct.  1095,  holding  that  filing  of  map  secured  the  with- 
drawal of  lands  granted;  Northern  Pac.  Ry.  Co.  v.  De  Lacey,  174  U.  S. 
626,  43  L.  Ed.  1111, 19  Sup.  Ct.  793,  where  there  was  no  claim  at  time  of 
filing  of  map;  United  States  v.  McLaughlin,  24  Fed.  827,  holding  that 
setting  out  of  different  step  in  definitely  fixing  line  in  answer  wad 
proper;  United  States  v.  McLaughlin,  30  Fed.  155,  164,  12  Sawy.  191, 
204,  holding  withdrawal  of  lands  protected  them  from  railroad,  until  the 
filing  of  map  of  definite  location;  Northern  Pac.  R.  Co.  v.  Sanders,  49 
Fed.  134,  holding  persons  could  take  up  mineral  lands  after  filing  of  map, 
and  before  definite  location  of  road ;  Northern  Pac.  R.  Co.  v.  Wright,  51 
Fed.  69,  holding  lands  taxable  as  soon  as  identified  by  location  of  road; 
Smith  V.  Northern  Pac.  R.  Co.,  58  Fed.  515,  516,  7  C.  C.  A.  397,  that  rail- 
roads frequently  deviate  from  definite  location  is  no  ground  for  infer- 
ring that  right  of  way  is  to  follow  constructed  road;  United  States  v. 
Winona  etc.  R.  Co.,  67  Fed.  966,  15  C.  C.  A.  96,  holding  patent  to  land 
without  jurisdiction  of  Land  Department  is  void ;  United  States  v.  Flint 
etc.  Ry.  Co.,  95  Fed.  556,  37  C.  C.  A.  156,  holding  acts  of  1887  and  1896, 
confirmed  in  bona  fide  purchasers  title  to  lands  not  subject  to  grant,  but 
wore  afterward  restored  to  public  domain;  Sioux  City  etc.  Land  Co.  v. 
Griffey,  72  Iowa,  507,  34  N.  W.  306,  holding  railroad  surveying  and  stak- 
irig  out  road,  not  entitled  to  grant;  Bumham  v.  Starkey,  41  Kan.  614, 
21  Pac.  628,  holding  homestead  right,  not  acquired,  where  party  made 
no  entry  before  land  was  withdrawn  from  market ;  Missouri  etc.  Ry.  Co. 
v.  Cook,  47  Kan.  222,  27  Pac.  850,  liolding  company  could  not  afterward 
XII— 61 
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change  its  line;  St.  Paul  etc.  R.  Co.  v.  Ward,  47  Minn.  44,  49  N.  W.  403, 
holding  line  not  located  by  filing  map  with  Secretary  of  Interior;  North- 
em  Pac.  R.  R.  Co.  V.  Barnes,  2  N.  D.  356,  362,  51  N.  W.  399,  402,  con- 
struing a  grant  to  railroad ;  United  States  v.  Choctaw  etc.  R.  R.  Co.,  3 
Okl.  489,  41  Pac.  757,  holding  provision  empowering  railroad  to  locate 
its  line  is  for  the  benefit  of  the  company;  dissenting  opinion  in  Wine- 
man  v.  Gastrell,  53  Fed.  706,  3  C*  C.  A.  621,  majority  holding  State  grant 
of  swamp-lands  was  a  present  grant  of  title. 

Distinguished  in  Western  Land  Co.  v.  Hamblin,  79  Iowa,  545,  44  N.  W. 
809,  where  location  was  unauthorized  by  grant. 

Subsequent  failure  of  claimant  of  homestead  to  comply  with  acts  of  Con- 
gress concerning  residence,  cultivation  and  building  on  the  land,  or  his  actual 
abandonment  of  the  claim,  does  not  cause  it  to  revert  to  railroad  company 
within  whose  grant  it  would  otberwise  lie,  and  become  a  part  of  such  grant. 
The  claim  having  attached  at  time  of  filing  the  definite  line  of  the  road, 
it  did  not  pass  by  the  grant,  but  was,  by  its  express  terms,  excluded,  and 
the  company  had  no  interest,  reversionary  or  otherwise,  in  it. 

Approved  in  J.  W.  Frellsen  &  Co.  v.  Crandell,  217  U.  S.  77,  54  L.  Ed. 
672,  30  Sup.  Ct.  490,  holding  right  to  attack  patent  does  not  exist  in 
favor  of  individual  account  of  illegality  of  scrip  given  in  payment  of 
purchase  price;  Southern  Pac.  R.  R.  Co.  v.  United  States,  200  U.  S.  360, 
60  L.  Ed.  515,  26  Sup.  Ct.  298,  lack  of  final  order  of  confirmation  of 
Mexican  grant  because  of  appeal  from  confirmation  decree  docs  not  de- 
feat contention  that  lands  excluded  from  railroad  grant ;  Tarpey  v.  Mad- 
sen,  178  U.  S.  223,  234,  225,  44  L.  Ed.  1046,  1047,  20  Sup.  Ct.  851,  853, 
holding  one  actually  occupying  public  lands  intending  to  homestead,  lack 
of  place  to  record  intent  will  not  defeat,  if  recorded  first  opportunity; 
United  States  v.  Hanson,  167  Fed.  886,  93  C.  C.  A.  371,  holding  lands  of 
settler  may  be  taken  in  furtherance  of  irrigation  project  under  recla- 
mation act  of  June  17,  1902;  United  States  v.  Oregon  etc.  R.  Co.,  143 
Fed.  770,  75  C.  C.  A.  66,  grant  of  1866,  to  Central  Pacific  did  not  em- 
brace land  subject  to  homestead  entry  though  entry  relinquished  prior 
to  definite  location;  Teller  v.  United  States,  113  Fed.  281,  51  C.  C.  A. 
230,  holding  mining  laws  permitting  occupancy  mineral  claim  does  not 
segregate  same  from  public  domain,  nullifying  Rev.  Stats.,  §  2461,  making 
it  misdemeanor  to  cut  timber  on  public  lands;  Gould  v.  Pollard,  129  La. 
13,  55  South.  693,  holding  refusal  of  homestead  patent  does  not  vest  title 
to  contesting  railroad,  to  whom  settler  had  given  release;  Enid  etc.  Ry. 
Co.  V.  Kephart,  19  Okl.  12,  15,  91  Pac.  1053,  1055,  holding  relinquish-^ 
ment  given  by  one  of  two  contesting  claimants  would  not  vest  title  in 
railroad  seeking  right  of  way;  McMichael  v.  Murphy,  12  Okl.  160,  70 
Pac.  191,  one  settling  on  tract  covered  by  homestead  entry  of  anotlier 
is  trespasser;  Oregon  Short  Line  R.  R.  Co.  v.  Fisher,  26  Utah,  185,  72 
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Pac.  933,  holding  grant  of  lands  to  railroad  by  act  of  Congresd  does  not 
include  lands,  homesteaded  at  time  of  grant  and  uncanceled ;  Bardon  v* 
Northern  Pac.  R.  R.  Co.,  145  U.  S.  544,  86  L.  Ed,  811,  12  Sup.  Ct.  859, 
Amacker  v.  Northern  Pac.  R.  Co.,  58  Fed.  851,  7  C.  C.  A.  518,  Herring- 
ton  V.  Clark,  56  Kan.  649,  44  Pac.  626,  and  Weeks  v.  Bridgman,  46  Minn. 
392,  49  N.  W.  191,  all  following  rule ;  Whitney  v.  Taylor,  45  Fed.  617, 
618,  notwithstanding  subsequent  cancellation,  the  pre-emption  claim  was 
excluded  from  grant;  Northern  Pac.  R.  Co.  v.  Sanders,  46  Fed.  251,  hold- 
ing lands  were  not  withdrawn  from  sale  or  entry,  until  line  of  road  was 
definitely  fixed ;  Southern  PaC.  R.  Co.  v.  Brown,  75  Fed.  90,  21  C,  C.  A. 
236,  land  claimed  under  grant  is  excluded  from  grant  to  railroad,  though 
not  within  such  private  grant;  Hartman  v.  Warren,  76  Fed.  160,  22 
C.  C.  A.  30,  holding  location  by  alleged  beneficiary  segregates  tract  from 
public  domain;  Garrard  v.  Silver  Peak  Mines,  82  Fed.  583,  holding  pat- 
ent issued  for  reserved  lands,  confers  no  title;  United  States  v.  Flint 
etc.  Ry.  Co.,  95  Fed.  555,  37  C.  C.  A.  156,  holding  acts  of  1887  and  1896 
confirmed  in  bona  fide  purchasers  from  railroad,  title  to  lands  not  sub- 
ject to  grant,  but  subsequently  restored  to  public  domain;  Davis  v. 
Magoun,  109  Iowa,  308,  80  N.  W.  429,  holding  party  from  time  of  rein- 
statement of  entry,  became  equitable  owner;  Jamestown  etc.  R.  R.  Co. 
V.  Jones,  7  N.  D.  624,  76  N.  W.  228,  failure  to  file  declaratory  statement 
in  time  did  not  affect  rights  of  pre-emptor;  Tarpey  v.  Madsen,  17  Utah, 
361,  53  Pac.  999,  and  Keane  v.  Brygger,  3  Wash.  343,  28  Pac.  655,  upon 
abandonment,  land  became  a  part  of  public  domain;  Wisconsin  etc. 
R.  Co.  V.  Price  Co.,  64  Wis.  591,  26  N.  W.  98,  upon  location  and  comple- 
tion of  road,  the  lands  were  taxable;  Union  Pac.  Ry.  Co.  v.  Barnes,  64 
Fed.  82,  12  C.  C.  A.  48,  arguendo. 

Distinguished  in  Northern  Pac.  Ry.  Co.  v.  De  Lacey,  174  U.  S.  635, 
48  L.  Ed.  1111,  19  Sup.  Ct.  796,  where  there  was  no  claim,  at  time  of 
filing  of  map. 

Under  land-grant  acts,  in  aid  of  railroad  from  Missouri  Kiver  to  the 
Pacific  Ocean,  homestead  claim  or  pre-emption  entry,  made  at  any  time 
before  filing  map  of  location  in  general  land  office,  had  attached,  within 
the  meaning  of  those  statutes,  so  as  to  be  excluded  from  such  grant. 

Approved  in  Oregon  etc.  R.  Co.  v.  United  States,  148  Fed.  606,  78 
C.  C.  A.  375,  following  rule;  Northern  Lumber  Co.  v.  O'Brien,  204  U.  S. 
197,  51  L.  Ed,  441,  27  Sup.  Ct.  249,  holding  land  found  not  to  be  in- 
cluded in  grant  to  Lake  Superior  and  Mississippi  Railroad,  did  not  pass 
under  subsequent  grant  to  Northern  Pacific  Railroad  but  reverted  to 
United  States  as  public  land;  McMichael  v.  Murphy,  197  U.  S.  311,  49 
L.  Ed.  769,  25  Sup.  Ct.  460,  homestead  entry  valid  on  face,  though  made 
by  one  disqualified  to  make  valid  entry,  prevents  initiation  of  homestead 
rights  by  another  while  entry  remains  uncanceled  or  unrelinquished; 
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United  States  v.  Oregon  etc.  R.  R.  Co.,  176  U.  S.  47,  44  L.  Ed.  S66,  20 
Sup.  Ct.  267,  holding  filing  of  general  railroad  route  did  not  preclude  a 
subsequent  grant  to  another  company  if  prior  to  filing  map  of  definite 
location;  United  States  v.  Krueger,  228  Fed.  100,  upholding  right  of 
United  States  to  cancel  patents  issued  on  false  affidavits;  United  States 
V.  Oregon  &  C.  R.  Co.,  186  Fed.  913,  upholding  forfeiture  of  lands 
granted  to  Oregon  Central  Railroad  on  account,  of  sale  of  same  to  set- 
tlers in  excess  of  price  prescribed  by  Congress ;  Trodick  v.  Northern  Pac. 
Ry.  Co.,  164  Fed.  921,  90  C.  C.  A.  663,  upholding  right  of  prior  settler 
to  lands  within  primary  grant  to  Northern  Pacific  Railroad;  United 
States  V.  Chicago  etc.  Ry.  Co.,  148  Fed.  890,  where,  at  time  of  grant  to 
Iowa  to  aid  railroad  and  at  time  of  definite  location,  lists  of  lands 
selected  as  swamp  were  on  file  with  Interior  Department  but  were  sub- 
sequently disapproved,  alleged  swamp-lands  not  exempt  from  grant; 
Batterton  v.  Douglas  Mining  Co.,  20  Idaho,  766,  38  L.  B.  A.  (N.  S.y  1121, 
120  Pac.  829,  refusing  to  allow  adverse  possession  as  against  mineral 
lands  covered  by  patent;  Janes  v.  Wilkinson,  2  Kan.  App.  366,  42  Pac. 
737,  refusing  patent  to  St.  Joseph  and  Denver  City  Railroad  covering 
lan4  previously  settled  upon ;  Donohue  v.  St.  Paul  etc.  Ry.  Co.,  101  Minn. 
244,  249, 112  N.  W.  4,  6,  417,  holding  completion  of  settlement  by  home- 
steader would  defeat  selection  of  railroad;  City  of  Guthrie  v.  Beamer, 
3  Okl.  666,  41  Pac.  661,  one  claiming  public  lands  as  town-site  settler 
acquires  no  vested  rights  as  against  United  States  until  entry  made  at 
proper  land  office;  dissenting  opinion  in  Meyerhaeuser  v.  Hoyt,  219  U.  S. 
410,  55  L.  Ed.  274,  31  Sup.  Ct.  300,  majority  holding  settlement  could  not 
be  made  on  indemnity  selections  of  Northern  Pacific  Railroad  between 
time  of  their  filing  and  approval  by  secretary ;  United  States  v.  Southern 
Pac.  R.  R.  Co.,  146  U.  S.  604,  86  L.  Ed.  1100,  13  Sup.  Ct.  159,  Whitney 
V.  Taylor,  168  U.  S.  89,  91,  92,  93,  94,  96,  39  L.  Ed;  907,  908.  909, 16  Sup. 
Ct.  798,  799,  800,  Gidden  v.  Union  Pac.  Ry.  Co.,  30  Fed.  661,  Mclntyre 
V.  Roeschlaub,  37  Fed.  667,  Northern  Pac.  R.  Co.  v.  Sanders,  46  Fed. 
248,  and  De  Lacey  v.  Northern  Pac.  R.  Co.,  72  Fed.  732, 19  C.  C.  A.  167, 
all  following  rule ;  Doolan  v.  Carr,  126  U.  S.  626,  31  L.  Ed.  847,  8  Sup. 
Ct.  1231  (see  dissenting  opinion  in  126  U.  S.  636,  81  L.  Ed.  850,  8  Sup. 
Ct.  1237),  holding  land  within  limits  of  Mexican  grant  did  not  pass  as 
** public  land";  Hastings  etc.  R.  R.  Co.  v.  Whitney,  132  U.  S.  361,  364, 
S3  L.  Ed.  365,  366,  10  Sup.  Ct.  114,  116,  a  homestead  entry,  valid  on  its 
face,  is  precluded  from  subsequent  grant;  United  States  v.  Missouri  etc. 
Ry.  Co.,  141  U.  S.  369,  35  L.  Ed.  769,  12  Sup.  Ct.  17,  holding  even- 
numbered  sections  were  reserved  to  United  States,  and  could  not  be 
appropriated  to  supply  deficiencies;  Sioux  City  etc.  Land  Co.  v.  Griffey, 
143  U.  S.  40,  86  L.  Ed.  66,  12  Sup.  Ct.  364,  holding  railroad  could  not 
contest  bona  fides  of  the  pre-emption  settlement;  Monroe  Cattle  Co.  v. 
Becker,  147  U.  S.  57,  37  L.  Ed.  77, 13  Sup.  Ct.  221,  holding  act  of  legis- 
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lature  had  no  effect  on  vested  rightsr  of  plaintiff;  Noble  v.  Union  River 
Logging  R.  R.  Qo.,  147  U.  S.  175,  87  L.  Ed.  127, 13  Sup.  Ct.  274,  decision 
of  Secretary  of  Interior,  that  company  applying  for  grant  is  one  author- 
ized to  receive  it,  is  conclusive  on  the  executive ;  Shiver  v.  United  States, 
159  U.  S.  494,  40  L.  Ed.  232,  16  Sup.  Ct.  55,  holding  land  entered  for 
homestead  continues  td  be  property  of  United  States  until  patent  is 
issued;  Weeks  v.  Bridgman,  159  U.  S.  546,  40  L.  Ed.  254, 16  Sup.  Ct.  74, 
holding  title  of  patentee  prevailed  over  that  of  railroad  to  whom  land 
had  been  granted  by  mistake;  Northern  Pac.  R.  R.  Co.  v.  Colbum,  164 
U.  S.  386,  41  L.  Ed.  480,  17  Sup.  Ct.  99,  holding  no  homestead  claim 
attaches  until  an  entry  in  local  land  office;  Atlantic  etc.  R.  R.  Co.  v. 
Mingus,  165  U.  S.  435,  41  L.  Ed.  779,  17  Sup.  Ct.  354,  holding  lands 
belonging  to  Indians  did  not  pass  to  railroad ;  United  States  v.  Winona 
etc.  R.  R.  Co.,  165  U.  S.  473,  475,  41  L.  Ed.  795, 17  Sup.  Ct.  370,  holding 
act  confirmed  lands  free  from  individual  claims;  Northern  Pac.  R.  R.  Co. 
V.  Sanders,  166  U.  S.  630,  41  L.  Ed.  1148,  17  Sup.  Ct.  674,  holding  lands 
embraced  in  applications  for  mineral  grants  did  not  pass  to  railroad; 
Menotti  V.  Dillon,  167  U.  S.  715,  720,  42  L.  Ed.  337,  389, 17  Sup.  Ct.  949, 
951,  holding  act  of  1862  did  not  grant  to  railroad  any  land  sold,  reserved 
or  disposed  of  by  United  States;  Wisconsin  etc.  R.  Co.  v.  Forsythe,  43 
Fed.  886,  887,  holding  lands  in  indemnity  limits  were  excluded  from 
grant;  Burr  v.  Greeley,  52  Fed.  927,  3  C.  C.  A.  357,  holding  grantee,  re- 
taining possession,  could  not  sue  railroad  for  breach  of  warranty;  Lakin 
V.  Dolly,  53  Fed.  336,  holding  that  United  States  patent  may  be  shown 
to  be  void;  Northern  Pac.  R.  Co.  v.  Hinchman,  53  Fed.  529,  excepting 
reserved  lands  from  grant;  Northern  Pac.  R.  Co.  v.  Cannon,  54  Fed.  258, 
4  C.  C.  A.  303,  upholding  patents  ti  "mineral  lands"  issued  before  defi- 
nite location  of  road ;  United  States  v.  Union  Pac.  Ry.  Co.,  61  Fed.  147, 
148,  mere  filing  of  declaratory  statement  did  not  except  land  from  grant ; 
Northern  Pac.  R.  Co.  v.  De  Lacy,  66  Fed.  451,  filing  of  pre-emption  claim, 
after  date  of  granting  act,  does  not  exempt  such  land ;  United  States  v. 
Winona  etc.  R.  Co.,  67  Fed.  950,  952,  954,  963,  967, 15  C.  C.  A.  96,  hold- 
ing patent  to  land  without  jurisdiction  of  Land  Department  is  void; 
Northern  Pac.  R.  Co.  v.  Musser-Sauntry  Land  etc.  Co.,  68  Fed.  1000,  16 
C.  C.  A.  97,  holding  that  reservation  excepted  lands  from  grant ;  Central 
Pac.  R.  Co.  V.  McCann,  126  Cal.  553,  58  Pac.  1045,  holding  that  pre- 
emption claim  had  not  attached;  Weeks  v.  Bridgman,  41  Minn.  3r^7,  43 
N.  W.  82,  holding  right  of  pre-emption  had  attached  and  land  was 
exempted;  Horsky  v.  Moran,  21  Mont.  354,  53  Pac.  1067,  holding  town- 
site  patent  could  not  be  collaterally  attacked ;  Guthrie  v.  Beamer,  3  Okl. 
665,  41  Pac.  651,  one  claiming  public  land  as  a  homestead  acquires  no 
vested  right,  until  entry ;  Peers  v.  Deluchi,  21  Nev.  171,  26  Pac.  230,  and 
Brown  v.  Corson,  16  Or.  392,  19  Pac.  69,  both  holding  that  pre-empted 
lands  did  not  pass. 


U3 U.S.  645-^8        NOTES  ON  U.  S.  REPORTS.  966 

Distinguished  in  United  States  v.  Oregon  &  C.  R.  Co.,  152  Fed.  474, 
holding  abandonment  of  settlement  made  on  railroad  right  of  way  pend- 
ing secretary's  approval  of  latter,  defeats  all  right  of  settler;  Howell  v. 
Killie,  17  Colo.  90,  91,  93,  28  Pac.  465,  holding  that  decision  by  Land 
Department  might  be  relied  on  to  sustain  patent  from  collateral  attack; 
Hamilton  v.  Spokane  etc.  Ry.,  2  Idaho,  905,  28  Pac.  410,  holding  pre- 
emption not  exempted  from  grant  of  right  of  way;  Young  v.  Goss,  42 
Kan.  506,  22  Pac.  573,  where  homestead  right  had  been  abandoned  nearly 
a  year  before  the  location  of  the  road ;  dissenting  opinion  in  Union  Pac. 
R.  Co.  V.  City  of  Greeley,  189  Fed.  17,  23,  24,  110  C.  C.  A.  671,  majority 
holding  railroad  consenting  to  use  of  right  of  way  for  period  of  forty 
years  will  be  barred  of  its  right. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    Note,  189  Am.  St.  Bep.  158. 

Miscellaneous.  Cited  in  Neff  ▼.  United  States,  165  Fed.  281,  91 
C.  C.  A.  241,  upholding  conviction  for  making  false  affidavit  on  proof  of 
settlement  on  timber  claim ;  McLaughlin  v.  Menotti,  105  Cal.  575,  38  Pac. 
974,  as  to  wording  of  section  4  of  act  of  1864;  Northern  Pac.  R.  Co.  v. 
McCormick,  89  Fed.  663,  and  Hastings  etc.  Ry.  Co.  v.  Whitney,  34  Minn. 
542,  27  N.  W.  71,  as  to  practical  construction  of  law  by  Land  Depart- 
ment; Norfolk  &  W.  R.  R.  Co.  v.  Nunally,  88  Va.  550,  erroneously. 

113  U.  S.  645-648,  28  L.  Ed.  1130,  5  Sup.  Ct.  624,  SCHMIEDER  v.  BABNEY. 

Similarity  referred  to.  in  act  of  1862  in  the  expression  "goods  of  similar 
description,"  is  similarity  In  respect  to  product  or  usesi,  notwithstanding 
their  commercial  classiflcation. 

Approved  in  Wieland  v.  Collector,  104  Fed.  543,  44  C.  C.  A.  23,  hold- 
ing small  fish  packed  in  oil  in  quarter  tins  known  generally  as  "sardine 
in  oil"  and  dutiable  under  par.  208,  Tariff  Act  1894  (28  Stat.  523). 

In  suit  to  recover  duties  paid  under  act  taxing  delaines  and  all  goods 
"of  similar  description,"  a  witness  may  properly  he  asked  whether  "of 
similar  description"  is  a  commercial  term,  and,  if  so,  its  meaning,  hut  not  if. 
goods  in  question  came  within  description. 

'  Approved  in  Wells  v.  Davis,  22  Utah,  328,  62  Pac.  5,  holding  it  is  suffi- 
cient if  locator  of  mining  claim  substantially  complies  with  statutory 
i^equirement  regarding  notice,  location  being  in  good  faith;  White  v. 
Barney,  43  Fed.  476,  following  rule;  American  etc.  Twine  Co.  v,  Worth- 
ihgton,  141  U.  S.  472,  85  L.  Ed.  823,  12  Sup.  Ct.  56,  holding  denomina- 
tion in  market  will  control  classification;  Cadwalader  v.  Zeh,  151  U.  S. 
177,  88  L.  Ed.  118,  14  Sup.  Ct.  290,  a  well-known  commercial  meaning 
roust  prevail;  ''Zante  Currants,"  73  Fed.  !I88,  holding  words  in  tariff  act 
to  be  used  in  their  commercial  sense ;  Patton  v.  United  States,  159  U.  S. 
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606,  40  L,  Ed.  236, 16  Sup.  Ct.  91,  and  Sullivan  v.  Robertson,  37  Fed.  779» 
construing  tariff  acts;  Luckemeyer  v.  Magone,  38  Fed.  34,  arguendo. 

113  U,  a  648-656,  28  L.  Ed.  1081,  5  8np.  Ct.  657,  OAMP  v.  XTNITED  STATES. 

Wliere,  by  treasury  regulations,  only  special  agents  could  bind  United 
States  by  contract  required  to  be  in  writing,  for  compensation  with  parties, 
to  collect  and  deliver  captured  and  abandoned  property,  verbal  arrange- 
ment with  assistant  special  agent  is  not  binding  on  United  States. 

Approved  in  Douglas  County  v.  Keller,  43  Neb.  644,  62  N.  W.  61,  pub- 
lic bodies  acting  under  special  act,  must  comply  strictly  with  prescribed 
conditions;  Bowe  v.  United  States,  42  Fed.  781,  arguendo. 

Payment  by  principal  of  what  he  deems  property  or  services  worth 
as  ratification  of  agent's  unauthorized  contract  therefor.  Note, 
29  L.  B.  A.  (N.  S.)  400. 

118  U.  S.  656-^9,  28  L.  Ed.  1037,  5  Sup.  Ct  671,  MAXWELL  v.  WILKIN- 
SON. 

Memorandum  in  writing  of  a  transaction  twenty  months  before  its  date, 
and  of  which  maker  has  no  recollection,  but  knows  it  took  place  because 
he  had  so  stated  in  the  memorandum,  and  because  bis  habit  was  never  to 
sign  a  statement  unless  it  was  true,  cannot  be  read  in  aid  of  his  testimony. 

Approved  in  Wellman  v.  Jones,  124  Ala.  587,  27  South.  419,  holding 
written  contract  sued  on  being  lost,  court  erred  in  not  construing  its 
terms  from  evidence,  by  instructing  jury  to  determine  same;  Eaton 
Chemical  Co.  v.  Doherty,  31  N.  D.  188,  153  N.  W.  970,  refusing  to  allow 
oral  evidence  as  to  value  of  goods  sold  based  on  entries  made  in  account- 
book  ;  Bates  v.  Preble,  151  U.  S.  156,  38  L.  Ed.  109,  14  Sup.  Ct.  278,  and 
Putnam  v.  United  States,  162  U.  S.  695,  40  L.  Ed.  1121, 16  Sup.  Ct.  926, 
both  rejecting  evidence  of  memorandum  not  contemporaneous  with  the 
transaction;  Flint  v.  Kennedy,  33  Fed.  821,  allowing  witness  to  refer  to 
entries  in  order-book,  although  made  by  Another ;  Stewart  v.  Morris,  88 
Fed.  462,  32  C.  C.  A.  7,  holding,  in  Indiana,  witness  can  use  memorandum 
to  refresh  his  memory,  when  he  has  an  independent  recollection  of  the 
facts;  Sage  v.  State,  127  Ind.  25,  26  N.  E.  671,  allowing  stenographer 
to  read  from  his  report  testimony  of  witness  at  former  trial,  since  died. 

Distinguished  in  Grunberg  v.  United  States,  145  Fed.  96,  76  C.  C.  A. 
51,  permitting  partner  to  refresh  memory  from  ledger  entries  of  sales 
made  at  close  of  calendar  month  in  which  sale  made;  Alabama  etc.  Ry. 
Co.  V.  Coleman,  78  Miss.  186,  28  South.  829,  holding  witness  never  hav- 
ing had  any  personal  knowledge  of  transaction,  he  cannot  testify  from 
memorandum  made  by  another. 

Use  of  memoranda  by  witness  to  refresh  his  memory.  Note,  98  Am. 
Dec.  621. 
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Admissibility  of  memorandum  as  evidence  of  past  recollection  of 
witness.    Note,  8  Ann.  Oaa.  212. 

113  XT.  a  669-679,  28  I..  Ed.  1072,  6  Sop.  Ct  697,  FLAGO  ▼.  WAZJCESA. 

In  nUnols,  conrt  may  under  certain  drcumatances  decree  a  strict  f ore- 
dosnre;  hence,  mortgagor  or  other  creditor  has  not,  therefore,  in  every  case 
the  right  to  insist  that  the  court  shall  order  a  sale. 

Approved  in  Deck  v.  Whitman,  96  Fed.  885,  Federal  courts  should 
adopt  State  remedy  in  enforcing  mortgage;  Priddy  v.  Smith,  106  Ark. 
83,  44  L.  R.  A.  (N.  S.)  285, 152  S.  W.  1029,  refusing  to  allow  foreclosure 
from  sale  to  satisfy  vendor's  lien;  Neikirk  v.  Boulder  Nat.  Bank,  53 
Colo.  354,  127  Pac.  139,  holding  creditor  of  grantor  of  trust  deed  may 
foreclose  same. 

Right  to  strict  foreclosure.    Note,  20  L.  R.  A.  373. 

Where  bill  is  filed  for  the  settlement  of  a  trust,  to  redeem  real  estate 
in  hands  of  trustee  from  liens  alleged  to  be  in  the  nature  of  a  mortgage  for 
money  advanced  for  purposes  of  the  trust,  plaintiffs  are  not  entitled,  as  a 
matter  of  equity  and  rigbt,  to  have  a  sale  of  the  premises. 

Approved  in  Ladd  v.  Johnson,  32  Or.  202,  49  Pac.  758,  holding  that 
declaration  of  trust  and  absolute  deed  do  not  together  constitute  a 
mortgage.  ■ 

113  U.  S.  679-683,  28  L.  Ed.  1070,  5  Sup.  Ot.  692,  BLAKE  ▼.  SAN  FRAN- 
CISCO. 

Patent  is  not  infringed  by  a  device  in  which  one  of  elements  of  com- 
bination is  wanting. 

Approved  in  Travers  v.  Palmer,  23  Fed.  512,  holding  patent  for  ham- 
mocks not  infringed. 

Application  of  old  process,  or  machine,  to  similar  or  analogous  subject, 
with  no  change  in  manner  of  nvplication,  and  no  result  substantially  dis- 
tinct, will  not  snstain  a  patent,  even  if  the  new  form  of  result  has  not  before 
been  contemplated. 

Approved  in  Weir  Frog  Co.  v.  Porter,  206  Fed.  674, 124  C.  C.  A.  470, 
refusing  to  uphold  Porter  patent  No.  556,317  for  derailing  switch ;  Inter- 
nationid  Mausoleum  Co.  v.  Sievert,  197  Fed.  938,  refusing  patent  for 
Hood  burial  cr3rpt;  F.  E.  Myers  &  Bro.  v.  Fairbanks,  Morse  &  Co.,  194 
Fed.  973, 114  C.  C.  A.  546,  refusing  to  uphold  Myers  patent  No.  670,902 
for  a  power  force  pump;  National  Regulator  Co.  v.  Powers  Regulator 
Co.,  160  Fed.  463,  87  C.  C.  A.  444,  refusing  to  uphold  Powers  patent  No. 
558,610  for  heating  apparatus ;  O  'Rourke  Eng.  etc.  Co.  v.  McMullen,  150 
Fed.  352,  holding  void  Moran  patent  No.  500,149,  claim  3,  for  air-lock 
for  caissons;  Daylight  Glass  Mfg.  Co.  v.  American  Pns.  Light  Co.^  142 
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Fed.  461,  73  C.  C.  A.  570,  holding  void  Cummings  patent  No.  695,282, 
for  machine  for  making  prismatic  glass;  Neptune  Meter  Co.  v.  National 
Meter  Co.,  127  Fed.  567,  62  C.  C.  A.  345,  holding  Nash  patent  for  water- 
meter  in  view  of  prior  patents  is  not  patentable,  lacking  novelty  in  prin- 
ciple and  result ;  Wisconsin  Compressed  Air  House  Peaning  Co.  v.  Amer- 
ican etc.  Cleaning  Co.,  125  Fed.  769,  60  C.  C.  A.  529,  holding  Nation 
carpet-cleaning  machine  not  being  for  invention  of  piimary  character, 
was  not  infringed  by  the  Thurman  machine;  National  Meter  Co.  v. 
Thomson  Meter  Co.,  106  Fed.  540,  holding  Nash  patent  for  disk  water- 
meter  broadly  construed,  was  anticipated,  and,  if  narrowly  construed,  is 
void  for  lack  of  invention;  In  re  Briggs,  9  App.  D.  C.  481,  refusing  pat- 
ent for  ice-planing  machine  account  of  lack  of  novelty;  In  re  Faure's 
Appeal,  8  Mackey  (D.  C),  268,  refusing  patent  for  device  for  propelling 
machine  by  means  of  electric  storage  battery;  Stephenson  v.  Brooklyn 
Cross-Town  R.  R.  Co.,  114  U.  S.  154,  29  L-  Ed.  60,  5  Sup.  Ct.  779,  patent 
for  insulating  telegraph  wires;  Consolidated  Roller  Mill  Co.  v.  Walker, 
138  U.  S.  132,  34  L.  Ed.  923,  11  Sup.  Ct.  295  (aflarming  43  Fed.  578), 
claim  of  patent  for  roller-grinding  mills ;  Ansonia  Brass  etc.  Co.  v.  Elec- 
trical Supply  Co.,  144  U.  S.  18,  86  L.  Ed.  329, 12  Sup.  Ct.  604,  patent  for 
insulated  electric  conductor;  Lovell  Mfg.  Co.  v.  Cary,  147  U.  S.  636,  87 
L.  Ed.  812, 13  Sup.  Ct.  477,  patent  for  ten-penny  springs;  Hoe  v.  Kahler, 
23  Blatchf.  362,  25  Fed.  277,  upholding  Hoe  improvement  in  printing 
press;  Scheidler  v.  Tustin,  23  Fed.  890,  patent  for  combined  bed-plate 
and  heater  for  portable  steam-engine;  Leonard  v.  Lovell,  29  Fed.  314, 
patent  for  ice-box  partition;  Dederick  v.  Gardner,  50  Fed.  100,  limiting 
invention  to  the  specific  device;  Siemens  v.  Chambers  etc.  Glass  Co.,  51 
Fed.  908,  holding  burden  was  on  plaintLS  to  show  that  defendant's  fur- 
naces perform  the  functions  covered  by  patent;  Steiner  Fire  etc.  Co.  v. 
Adrian,  59  Fed.  136,  8  C.  C.  A.  44  (affirming  52  Fed.  736),  patent  for 
chemical  fire  extinguisher;  Briggs  v.  Central  Ice  Co.,  60  Fed.  90,  8 
C.  C.  A.  480,  patent  for  apparatus  for  planing  cakes  of  ice;  Briggs  v. 
Duell,  87  Fed.  480,  patent  for  ice  planer,  consisting  of  row  of  points,  cut- 
ting grooves;  Newark  Watch  etc.  Co.  v.  Wilmot  etc.  Mfg.  Co.,  60  Fed. 
617,  patent  for  cover  for  protecting  watch  against  magnetism;  Union 
Gas  etc.  Cb.  v.  Doak,  88  Fed.  90,  patent  of  wiping  process,  igniting  with 
electric  spark  explosion  chambers  of  gas-engine. 

Right  to  patent  for  application  of  old  mechanical  process  or  contri- 
vance to  analogous  purpose.    Note,  20  E.  R.  0.  122. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  Bi.0.  159. 

Application  of  a  valve,  which  bad  been  used  on  steamsblps,  to  a  steam 
flie-engine  on  land,  was  not  an  invention. 
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Approved  in  Plumb  v.  New  York  etc.  R.  R.  Co.,  97  Fed.  648,  holding 
McKenna  patent  for  air-brake  attachment,  in  view  of  prior  art,  is  void 
for  lack  of  patentable  novelty ;  National  Register  Reg.  Co.  v.  Boston  Cash 
Register  Co.,  156  U.  S.  516,  S9  L.  Ed.  516,  15  Sup.  Ct.  439,  upholding 
letters  patent,  issued  to  Ritty  and  Birch,  for  a  cash  register  and  indi- 
cator; McCormick  Harvester  Mach.  Co.  v.  Aultman  Co.,  58  Fed.  777,  sub- 
sequent application  for  similar  device  is  not  invention. 

lis  U.  8.  684-687,  28  L.  Ed.  1152,  6  Sup.  Ct.  695,  FOXTBTH  NAT.  BANK  v. 
STOUT. 

On  appeal  from  decree  In  favor  of  various  creditors,  Joining  In  equity 
to  reach  a  common  debtor's  property,  In  third  persons'  hands,  jurisdictional 
amount  is  determined  by  the  separate  decree  in  favor  ot  each  creditor. 

Approved  in  Singer  v.  Singer,  122  Tenn.  684,  126  S.  W.  1089,  holding 
attorneys  suing  for  separate  fees  could  not  join  in  appeal  to  give  juris- 
dictional amount;  Feely  v.  Bryan,  55  W.  Va.  591,  47  S.  E.  309,  where 
several  creditors  with  separate  demands  attack  mortgage  as  preference, 
and  decree  adjudges  property  for  benefit  of  all  insolvent's  creditors, 
and  decrees  particular  sums  to  several  creditors,  sums  cannot  be  added  to 
give  appellate  jurisdiction;  Stewart  v.  Dunham,  115  U.  S.  65,  29  L.  Ed. 
881,  5  Sup.  Ct.  1164,  following  rule;  Henderson  v.  Wadsworth,  115  U.  S. 
276,  29  L.  Ed.  879,  6  Sup.  Ct.  43,  holding  separate  judgments  against 
heirs  could  not  be  joined  to  give  jurisdictiqp ;  Ex  parte  Phoenix  Ins.  Co., 
117  U.  S.  369,  29  L,  Ed.  924,  6  Sup.  Ct.  772,  distinct  decrees  against  dis- 
tinct parties  cannot  be  joined  to  g^ve  jurisdiction  on  appeal;  Gibson  v. 
Shufeldt,  122  U.  S.  37,  80  L.  Ed.  1087,  7  Sup.  Ct.  1071,  dismissing  appeal 
as  to  defendant's  recovering  less  than  five  thousand  dollars;  Spangler 
V.  Green,  21  Colo.  508,  52  Am.  St.  Rep.  261,  42  Pac.  675,  dismissing  suit, 
where  neither  of  several  judgments  amounted  to  jurisdictional  amount; 
Fleshman  's  Admr.  v.  Fleshman,  34  W.  Va.  351,  12  S.  E.  716,  dismissing 
appeal,  because  interests  of  appellants  in  dispute  were  less  than  one  hun- 
dred dollars. 

113  U.  8.  687-689,  28  L.  Ed.  1149,  5  Sap.  Ot.  696,  DAVIES  v.  0OB8IN. 

Where  there  is  not  sui&cient  color  of  right  to  dismissal,  Supreme  Oourt 
will  not  entertain  motion  to  ai&rm. 

Approved  in  The  Alaska,  130  U.  S.  208,  82  L.  Ed.  925,  9  Sup.  Ct.  463, 
affirming  decree ;  Chanute  v.  Trader,  132  U.  S.  213,  88  L.  Ed.  846, 10  Sup. 
Ct.  68,  refusing  to  affirm  judgment. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  858. 
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1,13  TT.  8.  689-703^  28  L.  Ed.  1089,  5  Sup.  Ot.  706,  BOYEB  r.  BOYEB. 

SuprMoa  Ooort  decisions  do  not  sustain  proposition  that  national  bank 
sliares  may  be  subjected,  nnder  aatbority  of  State,  to  local  taxation,  where 
a  very  mateilal  part,  relatively,  of  other  moneyed  capital  in  individaal 
hands  within  same  taxing  district  is  exempted  from  such  taxation. 

Approved  in  Mercantile  Nat.  Bank  v.  New  York,  28  Fed.  783,  holding 
that  there  was  no  discrimination. 

While  exact  equality  of  taxation  cannot  be  expected  under  any  system, 
capital  Invested  in  national  bank  shares  was  intended  by  Congress  to.  be 
placed  upon  substantial  equality,  in  respect  of  taxation  by  State  authority, 
as  the  State  establishes  for  other  moneyed  capital  in  individual  hands, 
whether  Invested  in  State  bank  shares  or  otherwise. 

Approved  in  People's  Nat.  Bank  v.  Marye,  107  Fed.  580,  holding  share- 
holders themselves  unable  to  maintain  suit,  national  bank  cannot  main- 
tain suit  on  their  behalf  to  enjoin  collection  of  tax  on  their  shares,  in 
absence  special  circumstances;  Cleveland  Trust  Co.  v.  Lander,  62  Ohio 
St.  271,  56  N.  E.  1038,  holding  State  cannot  discriminate  in  the  taxation 
of  moneyed  capital  in  hands  of  individuals  and  that  represented  by 
national  bank  shares ;  Ankeny  v.  Blakley,  44  Or.  86,  74  Pac.  488,  holding 
assessment  on  national  bank  stock  not  discriminatory  as  compared  with 
that  assessed  on  other  moneyed  capital;  Mercantile  Nat.  Bank  v.  New 
York,  28  Fed.  778,  holding  that  there  was  no  discrimination ;  Richards 
V.  Incorporated  Town,  31  Fed.  508,  it  is  insufficient  to  show  that  State 
laws  provided  a  different  mode  for  taxing  moneyed  corporations;  Whit- 
ney Nat.  Bank  v.  Parker,  41  Fed.  409,  holding  invalid,  State  act  making 
no  deduction  for  part  of  national  bank's  property,  consisting  of  non- 
taxable securities;  First  Nat.  Bank  v.  Hunngate,  62  Fed.  549,  failure 
to  exhaust  remedies  given  in  State,  does  not  preclude  national  bank  from 
seeking  relief  in  Federal  courts;  .Wasson  v.  First  Nat.  Bank,  107  Ind. 
215,  216,  8  N.  £.  101,  holding  debts  may  be  deducted  from  assessed  value 
of  national  bank  stock ;  Bank  of  Albia  v.  City  Council  of  Albia,  86  Iowa, 
38,  39,  52  N.  W.  337,  holding  shares  of  national  bank  are  "credits." 

Pennsylvania  laws,  removing  from  a  large  body  of  specified  moneyed 
capital,  burden  of  county  taxation,  while  stock  of  national  banks  was  sub- 
ject to  same,  create  a  discrimination  inconsistent  with  section  5219,  Bevised 
Statutes. 

Approved  in  West  Virginia  Nat.  Bank  v.  Dunkle,  65  W.  Va.  211,  64 
S.  E.  531,  holding  before  bank  can  complain  of  discrimination  in  tax- 
ing stock,  it  must  show  othef  moneyed  capital  exists;  Mercantile  Bank 
V.  New  York,  121  U.  S.  147,  80  L.  Ed.  898,  7  Sup;  Ct.  830,  upholding 
jnode  of  taxation  in  New  York,  although  excluding  trust  companies  and 
savings  bank ;  Aberdeen  Bank  v.  Chehalis  County,  166  U.  S.  452,  455,  41 
L.  EA  1075,  17  Sup.  Ct.  634,  holding  State  of  Washington  did  not  place 
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on  national  banks  a  forbidden  tax;  First  Nat.  Bank  v.  Treasnrcr,  25  Fed. 
753,  restraining  State  board  from  assessing  national  bank  shares  higher 
than  other  moneyed  capital;  Mercantile  Nat.  Bank  v.  New  York,  28  Fed. 
788,  holding  that  there  was  no  discrimination;  Richards  v.  Incorporated 
Town  of  Rock  Rapids,  31  Fed.  512,  it  is  insufficient  to  show  that  State 
laws  provide  a  different  mode  of  taxing  moneyed  corporations ;  Whitney 
Nat.  Bank  v.  Parker,  41  Fed.  405,  holding  invalid,  State  act  making  no 
deduction  for  part  of  national  bank  property,  invested  in  nontaxable 
securities ;  Puget  Sound  Nat.  Bank  v.  King  County,  57  Fed.  433,  holding 
adverse  discrimination  by  local  government  in  valuation  of  national  bank 
stock,  is  prohibited;  McHenry  v.  Downer,  116  Cal.  30,  45  L.  R.  A.  745, 
47  Pac.  782,  holding  national  bank  shares  not  taxable,  under  the  statute, 
as  personal  property;  First  Nat.  Bank  v.  Chapman,. 9  Ohio  C.  C.  83,  hold- 
ing State  cannot  tax  national  bank  stock  in  a  mode  prohibited  by  Rev. 
Stats.,  section  5219;  Dutton  v.  First  Nat.  Bank,  53  Kan.  458,  36  Pac. 
722,  holding  ''credit"  did  not  include  shares  in  national  bank. 

Distinguished  in  Rosenberg  v.  Weeks,  67  Tex.  585,  4  S.  W.  901,  up- 
holding State  taxation  of  United  States  bonds ;  Conmiercial  Nat.  Bank  v. 
King  County,  9  Wash.  609,  610,  38  Pac.  220,  holding  complaint  did  not 
state  a  cause  of  action. 

State  taxes  on  shares,  capital  stock,  real  estate  and  other  property 
of  national  banks.    Note,  96  Am.  Dec.  292,  294,  295. 

State  taxation  of  national  banks.    Notes^  69  Ain.  St.  Rep.  48;  45 
L.  R.  A.  747. 

118  V.  a  703-711,  28  L.  Ed.  1145.  5  Sup.  Ct.  730,  SOON  HIKa  v.  CBOWI.EY. 

Begulatlon  proliiblting  laundry  business  within  certain  hours,  is  not 
Invalid  because  persons  in  other  ktods  of  business  are  not  likewise  restricted. 
Approved  m  New  York  v.  Van  De  Carr,  199  U.  S.  563,  50  L.  Ed.  311, 
26  Sup.  Ct.  144,  upholding  New  York  ordinance  giving  board  of  health 
discretion  to  grant  or  withhold  permits  to  sell  milk  in  city ;  State  v.  Gar- 
broski,  111  Iowa,  502,  82  N.  W.  961,  holding  Code,  §  1347  (la.),  requiring 
license  of  peddlers  other  than  those  who  served  in  Union  army  or  navy, 
being  unreasonable  classification,  is  unconstitutional ;  Johnson  v.  Spartan 
MiUs,  68  S.  C.  356,  47  S.  E.  702,  upholding  Code  1902,  §§2712,  2720, 
making  it  unlawful  to  pay  wages  in  evidences  of  indebtedness  redeem- 
able in  other  than  lawful  money  and  exempting  agricultural  contracts; 
Cowart  V.  City  Council  of  Greenville,  67  S.  C.  44,  45  S.  E.  125,  upholding 
ordinance  providing  that  lenders,  except  banks,  loaning  money  on  per- 
sonalty should  pay  licenses  according  to  schedule  of  gross  business ;  Sim- 
mons V.  Western  Union  Tel.  Co.,  63  S.  C.  430,  41  S.  E.  522,  holding  act 
February  20,  1901  (S.  C),  authorizing  action  against  telegraph  com- 
panies negligently  causing  mental  anguish,  not  class  legislation;  Ex  parte 
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Vance,  42  Tex.  Cr.  625,  62  S.  W.  571,  holding  city  ordinance  establish- 
ing hack-stands  at  greater  distance  from  depot  than  those  of  street-cars, 
is  not  a  discrimination;  Jnlien  v.  Model  Bldg.  etc.  Assn.,  116  Wis.  85, 
92  N.  W.  563,  holding  Rev.  Stats.  1898,  §§  2014,  2015,  giving  mortgages 
of  mutual  loan  associations  priority  over  other  liens  on  mortgaged  prem- 
ises filed  subsequently,  not  repugnant  to  Fourteenth  Amendment;  dis- 
senting opinion  in  Wright  v.  Hart,  182  N.  Y.  358,  2  L.  R.  A.  (N.  S.)  338, 
75  N.  E.  414,  majority  holding  void  act  of  1902,  regulating  sales  of  stocks 
of  merchandise  in  bulk. 

'  Ordinance  of  San  Francisco,  prohibiting  washing  and  ironing  of  clothes 
in  public  laundries,  within  c^aln  prescribed  limits,  from  10  at  night  until 
6  in  the  morning,  or  upon  any  portion  of  Sunday,  is  valid  police  regulation. 
Approved  in  Reinman  v.  City  of  little  Rock,  237  U.  S.  177,  59  L.  Ed. 
904,  35  Sup.  Ct.  511,  upholding  ordinance  prohibiting  conducting  of 
livery-stable  within  prescribed  area ;  Booth  v.  Indiana,  237  U.  S.  395,  59 
L.  Ed.  1016,  35  Sup.  Ct.  617,  upholding  law  requiring  owners  of  mines  to 
furnish  washrooms  for  employees;  German  Alliance  Insurance  Co.  v. 
Hale,  219  U.  S.  319,  55  L.  Ed.  236,  31  Sup.  Ct.  246,  upholding  law  pro- 
viding for  twenty-five  per  cent  additional  recovery  in  suit  against  policy 
issued  by  company  belonging  to  tariff  association;  McLean  v.  Arkansas, 
211  U.  S.  546,  53  L.  Ed.  819,  29  Sup.  Ct.  206,  upholding  statute  prohibit- 
ing miners  from  contracting  for  wage  on  amount  of  coal  screened; 
Florida  C.  &  P.  R.  Co.  v.  Reynolds,^  183  U.  S.  478,  46  L.  Ed.  286,  22  Sup. 
Ct.  179,  holding  general  legislation  providing  assessment  railroad  prop- 
erty by  controller  and  realty  by  treasurer,  not  unconstitutional,  control- 
ler assessing  for  omitted  tax  years  1879-1881 ;  Austin  v.  Tennessee,  179 
U.  S.  349,  46  L.  Ed.  229,  21  Sup.  Ct.  134,  holding  tobacco,  though  legiti- 
mate article  of  commerce,  may,  to  certain  extent,  be  within  police  power 
of  the  States;  Brunswick-Balk-CoUander  Co.  v.  Evans,  228  Fed.  998, 
upholding*  Sunday  closing  law  of  State  of  Oregon;  Nolen  v.  Riechman, 
225  Fed.  819,  upholding  bond  required  of  jitney  bus  drivers;  Grainger 
v.  Douglas  Park  Jockey  Club,  148  Fed.  .521,  522,  52G,  8  Ann.  Obs.  997, 
78  C.  C.  A.  199,  upholding  Kentucky  act  of  1906,  regulating  racing  of 
running  horses ;  Glucose  Refining  Co.  v.  City  of  Chicago,  138  Fed.  216, 
upholding  Chicago  smoke  ordinance;  Levi  v.  City  of  Anniston,  155  Ala. 
152,  46  South.  238,  upholding  ordinance  requiring  license  to  carry  on 
Junk  business;  In  re  Wong  Wing,  167  Cal.  Ill,  51  L.  *R.  A.  (N.  S.)  361, 
138  Pac.  695,  upholding  ordinance  limiting  hours  of  labor  in  laundry  to 
eleven  hours;  De  Merritt  v.  Weldon,  154  Cal.  551,  16  Ann.  Gas.  955,  98 
Pac.  539,  upholding  ordinance  allowing  salary  of  ten  dollars  per  month 
to  city  marshal;  In  re  San  Chung,  11  Cal.  App.  519,  105  Pac.  612,  up- 
holding ordinance  prohibiting  conducting  of  laundry  in  store,  saloon, 
lodging-house^  etc.;  United  States  v.  Richards,  35  App.  D.  C.  545,  547^ 
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upholding  law  proTiding  for  consent  of  property  owners  as  Condition 
precedent  to  constraction  of  garage ;  District  of  Colnmbia  v.  Lee,  35  App. 
D.  C.  344,  upholding  ordinance  requiring  lanndry  keeper  to  furnish 
health  inspector  with  names  of  families  they  serve;  Campbell  v.  City  of 
Thomasville,  6  Ga.  App.  231,  64  S.  E.  824,  upholding  ordinance  prohibit- 
ing sale  of  near  beer;  Booth  v.  State,  179  Ind.  411,  412,  Ann.  Gaa.  1915D, 
987,  L.  R,  A.  1915B,  420,  100  N.  E.  666,  upholding  law  requiring  owners 
of  mines  to  furnish  washrooms  for  employees;  Hyman  v.  Boldriek,  153 
Ky.  80,  44  L.  R.  A.  (N.  S.)  1039,  154  S.  W.  370,  upholding  ordinance 
prescribing  hours  of  business  of  pawn-shops;  State  v.  Loden,  117  Md. 
379,  Ann.  Ca«.  1918E,  1800,  40  L.  R.  A.  (N.  S.)  198,  83  Atl.  566,  uphold- 
ing power  of  board  to  examine  and  issue  licenses  to  moving-picture  oper- 
ators; Higgins  V.  Lacroix,  119  Minn.  148,  41  L.  R.  A.  (N.  S.)  737,  137 
N.  W.  418,  upholding  license  tax  imposed  on  moving-picture  theaters; 
State  V.  Edwards,  40  Mont.  306,  20  Ann.  Oas.  239,  106  Pac.  700,  uphold- 
ing right  of  city  to  reduce  number  of  policemen;  City  of  Butte  v.  Paltro- 
vich,  30  Mont.  23, 104  Am.  St.  Rep.  698,  75  Pac.  522,  upholding  ordinance 
regulating  hours  of  operating  pawn  shops,  loan  offices,  and  second-hand 
stores;  Freadrich  v.  State,  89  Neb.  355,  34  L.  R.  A.  (N.  S.)  650,  131 
N.  W.  622,  upholding  law  requiring  package  goods  to  be  properly 
branded;  Wenham  v.  State,  65  Neb.  406,  58  L.  R.  A.  825,  91  N.  W.  425, 
upholding  act  of  1899,  regulating  hours  of  labor  of  females  in  factories, 
stores,  hotels,  and  restaurants:  Ex  parte  Boyce,  27  Neb.  337,  65  L.  R.  A. 
47,  75  Pac.  5,  upholding  act  of  1903,  regulating  hours  of  labor  in  mines 
and  smelters;  Meehan  v.  Board  of  Excise  Commrs.,  73  N.  J.  L.  388,  64 
Atl.  691,  upholding  resolution  requiring  screens  for  places  selling  intoxi- 
cating liquors;  People  v.  Klinck  Packing  Co.,  214  N.  Y.  132,  Ann.  Oas. 
1916D,  1051,  108  N.  E.  281,  upholding  statute  requiring  one  day  of  rest 
in  seven ;  State  v.  Davis,  157  N.  C.  651,  73  S.  E.  132,  upholding  statute 
providing  for  interest  to  be  charged  for  loans  on  household  furniture; 
Douglas  V.  City  Council  of  Greenville,  92  S.  C.  380,  49  L.  R.  A.  (N.  S.) 
958,  75  S.  E.  689,  upholding  ordinance  restricting  conducting  of  livery- 
stables  to  certain  districts;  State  v.  MuUins,  87  S.  C.  512,  70  S.  E.  10, 
refusing  to  allow  weight  of  bagging  and  ties  to  be  deducted  from  price 
of  cotton;  Ex  parte  Glass,  49  Tex.  Cr.  89,  90  S.  W.  1109,  upholding 
ordinance  prohibiting  keeping  of  hogs  within  one  mile  of  courthouse; 
Ex  parte  Kennedy,  42  Tex.  Cr.  149,  58  S.  W.  130,  holding  Pen.  Code, 
art.  196  (Tex.),  prohibiting  Sunday  labor,  is  within  the  police  power 
of  the  State  and  constitutional;  State  v.  Sopher,  25  Utah,  327,  95  Am. 
St.  Rop.  845,  71  Pac.  484,  holding  Rev.  Stats.,  §  4234,  prohibiting  gen- 
erally Sunday  business,  is  not,  as  applied  to  barber-shop,  unconstitu- 
tional, as  being  undue  restraint  of  personal  liberty;  Shenandoah  Lime 
Co.  V.  Mann,  115  Va.  870,  Ann.  Caa.  19150,  973,  80  S.  E.  754,  upholding 
iict  providing  for  employment  of  convicts;  Ex  parte  Donnellan,  49  Wash. 
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463,  95  Pac.  1086,  upholding  convietion  for  operating  moving-picture 
show  on  Sunday;  Ex  parte  White,  67  Cal.  103,  7  Pac.  186,  In  re  Tick 
Wo,  6S  Cal.  306,  58  Am.  Eop.  16»  9  Pac.  146,  and  In  re  Hang  Kie,  69 
Cal.  162, 10  Pac.  328,  all  following  rule ;  Missouri  etc.  Ry.  Co.  v.  Humes, 
115  U.  S.  523,  29  L.  Ed.  467,  6  Sup.  Ct.  114,  upholding  statute  that  if 
railroad  does  not  maintain  cattle-guards,  it  be  held  for  double  damages ; 
Tick  Wo  V.  Hopkins,  118  U.  S.  367,  30  L.  Ed.  225,  6  Sup.  Ct.  1069,  hold- 
ing invalid,  ordinance  giving  authorities  arbitrary  power  to  give  or  with- 
hold consent  to  carry  on  public  laundries;  Pembina  Min.  Co.  v.  Pennsyl- 
vania, 126  U.  S.  190,  81  L.  Ed.  654,  8  Sup.  Ct.  741,  upholding  conditions 
imposed  on  right  of  foreign  corporation  to  do  business;  Missouri  Pac. 
Ry.  Co.  V.  Mackey,  127  U.  S.  210,  32  L.  Ed.  109,  8  Sup.  Ct.  1164,  uphold- 
ing statute  making  railroad  responsible  for  damages  to  employee,  due 
to  negligence  of  its  agents  or  employees;  Powell  v.  Pennsylvania,  127 
U.  S.  687,  32  L.  Ed.  257,  8  Sup.  Ct.  997,  upholding  prohibition  of  manu- 
facture of  imitation  butter;  Minneapolis  etc.  Ry.  Co.  v.  Beckwith,  129 
U.  S.  30,  82  L.  Ed.  586,  9  Sup.  Ct.  208,  upholding  statute  giving  double 
value  of  stock  killed,  where  corporation  failed  to  fence  road ;  Home  Ins. 
Co.  v.  New  York,  134  U.  S.  607,  88  L.  Ed.  1082, 10  Sup.  Ct.  697,.  uphold- 
ing tax  upon  right  of  foreign  corporation  to  do  business;  Pacific  Exp. 
Co.  V.  Seibert,  142  U.  S.  364,  85  L.  Ed.  1040,  12  Sup.  Ct.  254,  upholding 
tax  on  business  of  express  company,  done  within  State;  Charlotte  etc. 
Ry.  Go.  V.  Gibbers,  142  U.  S.  394,  85  L.  Ed.  1055,  12  Sup.  Ct.  267,  up- 
holding statute  requiring  salaries  and  expenses  of  railway  commission 
to  be  borne  by  railroad ;  Pacific  Exp.  Co.  v.  Seibert,  44  Fed.  317,  uphold- 
ing tax  on  receipts  of  express  companies  for  business  done  in  the  State ; 
Electric  Imp.  Co.  v.  San  Francisco,  46  Fed.  696,  18  L.  R.  A.  184,  uphold- 
ing ordinance  prohibiting  stretching  of  electric  wires  upon  roofs  of 
buildings ;  McKean  v.  Archer,  62  Fed.  796,  upholding  law  providing  one 
period  of  limitation  for  past  contracts,  and  another  for  future;  Mc- 
Donald V.  State,  81  Ala.  284,  60  Am.  Rep.  161,  2  South.  832,  upholding 
statute  requiring  railroad  engineers  to  be  licensed;  Youngblood  v.  Bir- 
mingham Trust  etc.  Co.,  96  Ala.  626,  86  Am.  St.  Rep.  249,  20  L.  R.  A. 
61, 12  South.  681,  upholding  statute  making  it  a  misdemeanor  for  **any 
banker"  to  discount  at  more  than  legal  interest;  Ex  parte  Fiske,  72  Cal. 
128,  13  Pac.  311,  upholding  ordinance  for  control  of  buildings  within 
fire  limits;  Ex  parte  Sing  Lee,  96  Cal.  367,  81  Aixl  St.  Rep.  220,  24 
L.  R.  A.  196,  31  Pac.  246,  holding  invalid,  Chico  ordinance  regulating 
laundry  business;  Eastman  v.  State,  109  Ind.  279,  58  Am.  Rep.  401,  10 
N.  E.  97,  upholding  act  regulating  practice  of  medicine;  Board  of 
Commrs.  of  Jay  County  v.  Taylor,  123  Ind.  162,  7  L.  R.  A.  161,  23  N.  E. 
753,  holding  board  could  not  employ  an  attorney  for  a  period  beyond 
its  existence;  Taggart  v.  Claypool,  145  Ind.  697,  82  L.  R.  A.  588,  44  N.  E. 
20,  upholding  act  giving  right  of  appeal  from  annexation  of  territory 
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to  resident  freeholders  only;  dissenting  opinion  in  Eidge  v.  City  of 
Bessemer,  164  Ala.  621,  26  L,  R.  A.  (N.  S.)  894,  61  South.  253,  majority 
refusing  to  uphold  ordinance  prohibiting  sale  of  alcoholic  liquors;  dis- 
senting opinion  in  Kirk  v.  Wyman,  83  S.  C.  387,  23  L,  R.  A.  (N.  S.)  1188, 
65  S.  E.  392,  majority  allowing  injunction  restraining  municipal  board 
of  health,  from  isolating  afflicted  person ;  Missouri  Pao.  Ry.  Co.  v.  Mer- 
rill, 40  Kan.  409,  19  Pac.  795,  upholding  statute  that  occurrence  of  fire 
by  operation  of  railroad,  is  prima  facie  evidence  of  negligence;  School- 
craft V.  Louisville  etc.  R.  R.  Co.,  92  Ky.  241,  14  L.  R.  A.  587,  17  S.  W. 
569,  upholding  statute  giving  action  for  loss  of  life,  due  to  negligence  of 
railroad;  State  v.  Schlemmer,  42  La.  Ann.  1170,  10  L.  R.  A.  137,  8  South. 
308,  upholding  act  requiring  filling  up  of  wells  on  premises  where  bread 
is  made  for  public  sale;  State  v.  Hinman,  65  N.  H.  105,  23  Am.  St.  Rep. 
125,  18  Atl.  196,  statute  requiring  certain  person  to  procure  a  license  to 
practice  dentistry,  and  exempting  others,  is  invalid ;  State  v.  Pennoyer,  65 
N.  H.  116,  5  L.  R.'A.  711,  18  Atl.  880,  one  of  two  classes  of  citizens, 
differing  only  in  respect  to  residency,  cannot  be  subjected  to  a  license; 
Sturtevant  v.  Armsby  Co.,  66  N.  H.  559,  49  Am.  St  Rep.  629,  23  Atl. 
369,  holding  assignment  under  insolvency  law  of  another  State  will  not 
prevail  against  a  subsequent  attachment  of  property  found  here,  though 
obtained  by  nonresidents ;  State  v.  Moore,  104  N.  C.  719, 17  Am.  St.  Rep. 
700,  10  S.  E.  145,  upholding  act  requiring  certain  formalities  as  neces- 
sary to  validity  of  contract  for  sale  of  cotton  of  a  less  amount  than  a 
bale ;  Singer  v.  State,  72  Md.  465,  8  L.  R.  A.  651, 19  Atl.  1045,  and  State 
V.  Gardner,  58  Ohio  St.  609,  65  Am.  St.  Rep.  790,  41  L.  R.  A.  691,  51 
N.  E.  138,  both  upholding  act  licensing  plumbers;  State  v.  Wagener,  77 
Minn.  483,  80  N.  W.  637,  upholding  act  licensing  commission  merchants; 
New  York  etc.  Ins.  Co.  v.  Bloch,  12  Ohio  C.  C.  234,  laws  founded  for 
protection  of  all  citizens,  cannot  be  evaded  by  contract  with  nonresident, 
permitted  to  do  business;  In  re  Oberg,  21  Or.  411,  14  L.  R.  A.  579,  28 
Pac.  131,  upholding  statute  that  no  seaman  shall  be  arrested  for  debt; 
Phoenix  Ins.  Co.  v.  Levy,  12  Tex.  Civ.  App.  48,  33  S.  W.  993,  upholding 
statute  that  policy,  in  case  of  total  loss,  shall  be  a  liquidated  claim; 
Waters-Pierce  Oil  Co.  v.  Texas,  19  Tex.  Civ.  App.  12,  14,  44  S.  W.  941, 
942,  upholding  law  prohibiting  combinations  in  restraint  of  trade; 
Holden  v.  Hardy,  169  U.  S.  383,  398,  42  L.  Ed.  788,  793,  18  Sup.  Ct.  385, 
390  (affirming  14  Utah,  89,  37  L.  R.  A.  106,  46  Pac.  760),  upholding  eight- 
hour  law;  State  v.  Hoyt,  71  Vt.  64,  42  Atl.  975,  holding  invalid,  act  im- 
posing license  on  peddling  of  home  goods;  Norfolk  etc.  R.  Co.  v.  Com- 
monwealth, 93  Va.  762,  57  Am.  St.  Rep.  836,  34  L.  R.  A.  109,  24  S.  E. 
841,  upholding  statute  prohibiting  the  running  of  cars  on  Sunday;  dis- 
senting opinion  in  State  v.  Haworth,  122  Ind.  506,  7  L.  R.  A.  254,  23 
N.  E.  961,  majority  upholding  contracts  for  supplying  school  books ;  New 
York  Life  Ins.  Co.  v.  Smith  (Tex.  Civ.  App.),  41  S.  W.  689,  arguendo. 
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Distinguished  in  Commonwealth  v.  Maletsky,  203  Mass.  245,  248,  24 
L.  B.  A.  (N.  S.)  1168,  89  N.  E.  246,  248,  refusing  to  uphold  ordinance 
prescribing:  penalty  for  conducting  junk-shop  without  license ;  Beaumont 
Traction  Co.  v.  State,  57  Tex.  Civ.  608,  122  S.  W.  617,  refusing  to  up- 
hold ordinance  requiring  screens  for  motormen  account  of  uncertainty; 
State  V.  Clement  Nat.  Bank,  84  Vt.  188,  Ann.  Oas.  1912D,  22,  78  Atl.  952, 
holding  statute  taxing  deposits  in  bank  will  be  deemed  to  refer  to  de- 
posits of  residents ;  In  re  Wo  Lee,  11  Sawy.  435,  26  Fed.  475,  476,  holding 
Circuit  Court  should  refer  State  decision  on  validity  of  ordinance,  to 
Supreme  Court;  dissenting  opinion  in  Ex  partie  Hollman,  79  S.  C.  41, 
14  Ann.  Caa.  1105,  21  L.  R.  A.  (N.  S.)  242,  60  S.  E.  31,  majority  holding 
statute  providing  for  arrest  of  laborer  failing  to  perform  work  paid  for 
in  advance,  was  void. 

Power  of  State  to  regulate  or  prohibit  sale  or  manufacture  of  arti- 
cles.   Note,  1  AiXL  St.  Bop.  644. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.  Note,  25  Am.  St.  Eep.  873,  879, 
884. 

Acts  which  the  legislature  may  and  may  not  declare  criminal.  Note, 
78  Am.  St.  Bep.  272. 

Constitutionality  of  statutes  limiting  length  of  day's  labor.  Note, 
Ann.  Oas.  1914D,  1265. 

Validity  of  statute  or  ordinance  requiring  place  of  business  (other 
than  liquor  saloon)  to  close  at  certain  hour.  Note,  Ann.  OaB. 
1915A,  1098. 

Sunday  laws  as  directed  against  particular  occupations.  Note,  1 
Ann.  Oas.  93. 

Constitutional  equality  of  privilegeSi  immnnities  and  protection. 
Note,  14  L.  B.  A.  583,  584. 

Municipal  power  over  nuisances  relating  to  trade  or  business.    Note, 

38  L.  B.  A.  652. 
Legislative  limitation  of  hours  of  labor.    Note,  65  L.  B.  A.  41,  42. 

Statute  or  ordinance  requiring  commercial  or  mercantile  establish- 
ments to  close  at  certain  hours.    Note,  L.  B.  A.  1916A,  655. 

Ordinance  prohibiting  laundry  business  within  certain  hours,  is  not 
invalid  because  depriving  one  of  right  to  work  at  any  and  all  times. 

Approved  in  Fischer  v.  St.  Louis,  194  U.  S.  371,  48  L.  Ed.  1024,  24 
Sup.  Ct.  673,  upholding  city  ordinance  prohibiting  maintenance  of  dairies 
or  cow-stables  in  city  limits  without  permission  of  municipal  assembly; 
Odd  Fellows'  Cemetery  Assn.  v.  San  Francisco,  140  Cal.  236,  73  Pac. 
990,  holding  unless  court  sees  that  police  regulation  has  no  just  relation 
Xli— 62 
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to  object  in  question,  decision  of  legislature  regarding  necessity  or  rear 
sonableness  is  conclusive. 

Courts  cannot  Inquire  Into  the  motlTes  of  legislators  in  passing  IawB» 
except  as  may  be  disclosed  on  face  of  acts,  or  inferable  ftom  their  opera- 
tion, considered  with  reference  to  condition  of  country,  and  existing  legisla- 
tion.  The  motive  of  legislators  is  presumed  to  be  to  accojmpUsh  that  which 
follows  as  the  natural  effect  of  their  enactment. 

Approved  in  Whitfield  v.  Hanges,  222  Fed.  751, 138  C.  C.  A.  199,  hold- 
ing immigration  inspector  cannot  conduct  hearing  in  secret;  Larabee  v. 
Dolley,  176  Fed.  399,  refusing  to  uphold  statute  r^uiring  banks  to  con- 
tribute to  depositing  fund  for  benefit  of  depositors  of  insolvent  banks; 
Kansas  Natural  Gas  Co.  v.  Haskell,  172  Fed.  558,  refusing  to  uphold 
Oklahoma  statute  prohibiting  exportation  of  natural  gas;  Grainger  v. 
Douglas  Park  Jockey  Club,  148  Fed.  535,  8  Ann.  Ca«.  997,  78  C.  C.  A. 
199,  upholding  Kentucky  act  of  1906,  regulating  racing  of  running 
horses;  Glucose  Refining  Co.  v.  City  of  Chicago,  138  Fed.  217,  upholding 
Chicago  smoke  ordinance;  Hawkins  v.  Roberts,  122  Ala.  142,  27  South. 
330,  holding  legislative  abolishment  of  office  created  by  it  not  takihg 
property  without  due  process  though  incumbent  could  not  be  removed 
without  trial ;  Dobbins  v.  City  of  Los  Angeles,  139  Cal.  184,  72  Pac.  971, 
holding  the  motives  which  induce  legislature  to  make  a  law  cannot  be 
considered  in  judicial  proceeding  involving  validity  of  the  law;  In  re 
Cook,  13  Cal.  App.  401,  110  Pac.  353,  upholding  law  making  it  a  felony 
to  attempt  to  escape  from  prison;  McNamara  v.  Washington  Terminal 
Co.,  35  App.  D.  C.  239,  upholding  Federal  Liability  Act ;  Vandalia  R.  Co. 
v.  Stilwell,  181  Ind.  279,  Ann.  Cas.  1916D,  258, 104  N.  E.  293, 5  N.  C.  C.  A. 
492,  upholding  Employers '  Liability  Act  of  Indiana ;  Pittsburgh  etc.  Ry. 
Co.  V.  State,  180  Ind.  253,  L.  R.  A.  1915D,  458,  102  N.  E.  28,  upholding 
law  providing  for  length  of  caboose  and  wheels  on  trucks  of  same; 
Knight  &  Jillson  Co.  v.  Miller,  172  Ind.  43,  18  Ann.  Oaa.  1146,  87  N.  E. 
830,  upholding  statute  condemning  unlawful  combinations;  Swan  v.  City 
of  Indianola,  142  Iowa,  739,  121  N.  W.  551,  holding  motives  of  super- 
visors in  awarding  paving  contract  will  not  be  inquired  into;  Dirkin  v. 
Great  Northern  Paper  Co.,  110  Me.  386,  Ann.  Oas.  1914D,  896,  86  Atl. 
326,  upholding  Employers'  Liability  Act  of  Maine;  City  of  Boston  v. 
Talbot,  206  Mass.  91,  91  N.  E.  1016,  holding  property  not  absolutely 
necessary  for  public  improvement  may  be  condemned  to  avoid  probable 
damages;  People  v.  Gardner,  143  Mich.  107,  106  N.  W.  542,  in  prosecu- 
tion for  violating  garbage  ordinance,  evidence  showing  purpose  of  coun- 
cil in  passing  ordinance  was  fraudulent  and  to  create  monopoly  of  gar- 
bage business  was  inadmissible ;  E.  R.  Darlington  Lumber  Co.  v.  Missouri 
Pac.  Ry.  Co.,  216  Mo.  677,  116  S.  W.  536,  construing  right  of  railroad 
to  chai;ge  demurrage ;  Knapp,  Stout  &  Co.  v.  St.  Louis,  156  Mo.  356,  56 
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South.  1105,  holding  courts  will  not  reriew  action  of  municipality  in 
vacating  portion  of  street  by  ordinance,  in  absence  of  allegation  of 
fraud;  Cunningham  v.  Northwestern  Improvement  Co.,  44  Mont.  212, 
119  Pac.  662,  1  N.  C.  C.  A.  737,  upholding  Miners'  Compensation  Act 
(Laws  1909,  c.  67) ;  Ives  v.  South  Buffalo  Ry.  Co.,  201  N.  Y.  291,  Ann. 
Gas.  1912B,  166,  S4  L.  B.  A.  (N.  S.)  162,  94  N.  E.  438, 1  N.  C.  C.  A.  632, 
refusing  to  uphold  Employers'  Liability  Act;  State  v.  Felton,  77  Ohio 
St.  574,  12  Ann.  Gas.  65,  84  N.  E.  88,  upholding  statute  providing  for 
primary  elections  for  political  party  casting  ten  per  cent  of  vote 
at  last  general  election;  Atwater  v.  Hassett,  27  Okl.  321,  111  Pac. 
814,  upholding  act  providing  for  submission  of  measures  to  people  by 
means  of  referendum;  State  v.  MuUer,  48  Or. '258,  85  Pac.  867,  uphold- 
ing law  prescribing  ten-hour  work  day  for  females;  Fleming  v.  City  of 
Memphis,  126  Tenn.  337,  Ann.  Oas.  1913D,  1306,  42  L.  B.  A.  (N.  S.)  493, 
148  S.  W.  1058,  upholding  right  of  individual  to  sue  city  for  injuries; 
State  V.  Nashville  etc.  Ry.  Co.,  124  Tenn.  11,  Ann.  Oaa.  1912D,  805,  135 
S.  W.  776,  holding  statute  prohibiting  corporations  from  discharging 
employee  for  failure  to  vote  for  certain  candidate,  discriminated  against 
corporations  and  was  void;  Tilly  v.  Mitchell,  121  Wis.  11,  105  Am.  St. 
Rep.  1007,  98  N.  W.  973,  under  Laws  1891,  p.  199,  §  54,  giving  council 
power  to  vacate  streets,  courts  cannot  inquire  into  motives  of  council- 
men  in  vacating  part  of  street  for  private  use  where  action  is  not  fraud- 
ulent; Minnesota  v.  Barber,  136  U.  S.  320,  34  L.  Ed.  458, 10  Sup.  Ct.  864, 
and  New  Orleans  v.  Warner,  175  U.  S.  146,  44  L.  Ed.  108,  20  Sup.  Ct. 
44,  both  following  rule;  Farmers'  etc.  Trust  Co.  v.  Chicago  etc.  Ry.  Co.,  39 
Fed.  155  (overruled,  see  Angle  v.  Chicago  etc.  Ry.  Co.,  151  U.  S.  27,  45, 
88  L.  Ed.  55,  14  Sup.  Ct.'240),  holding  evidence  as  to  truth  of  repre- 
sentations made  to  legislature,  to  be  immaterial ;  Mills  v.  Green,  67  Fed. 
832,  holding  registration  law  of  South  Carolina,  invalid ;  Donald  v.  Scott, 
74  Fed.  861,  holding  intoxicating  liquor  law  is  void  as  to  liquors  imported 
from  other  States;  Liggett  v.  Kiowa  County,  6  Colo.  App.  274,  40  Pac. 
477,  upholding  contract  of  officers  of  a  quasi-corporation,  though  part 
cannot  be  performed  until  after  the  expiration  of  their  term;  State  v. 
Blake,  69  Conn.  75,  36  Atl.  1022,  rejecting  evidence  to  show  private  rea- 
sons for  influencing  legislators;  State  v.  Brown  etc.  Mfg.  Co.,  18  R.  I. 
35,  25  Atl.  253,  upholding  the  statute;  Isaacs  v.  Richmond,  90  Va.  32, 
act  impairing  the  Constitution  is  void,  no  matter  what  might  have  been 
the  motive  of  the  legislature  in  enacting  it;  State  v.  Cunningham,  81 
Wis.  509,  15  L.  R.  A.  576,  51  N.  W.  738,  in  determining  validity  of  an 
act,  courts  can  only  consider  matters  of  which  they  take  judicial  notice; 
dissenting  opinion  in  Morse  v.  Wcstport,  136  Mo.  292,  37  S.  W.  936, 
majority  holding  ordinance  for  street  improvement  unreasonable ;  People 
V.  Arensberg,  103  N.  Y.  401,  8  N.  E.  743,  construing  oleomargarine  laws; 
Hutton  V.  Webb,  124  N.  C.  758,  33  S.  E.  171,  majority  holding  invalid, 
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tax  on  logs  floating  down  streamB ;  dissenting  opinion  in  Coppage  v.  State 
of  Kansas,  236  U.  S.  34,  L.  R.  A.  19150,  960,  59  L.  Ed.  454,  35  Sap.  Ct. 
240,  majority  refusing  to  sustain  law  prohibiting  employers  exacting 
promises  from  employees  not  to  join  labor  unions;  dissenting  opinion  in 
Corrigan  v.  Kansas  City,  211  Mo.  660,  111  S.  W.  129,  majority  uphold- 
ing assessment  levied  for  park  purposes;  dissenting  opinion  in  Ex  parte 
Martinez,  66  Tex.  Cr.  114,  115,  145  S.  W.  1019,  majority  holding  citizen 
of  Mexico  accused  of  murder  in  Arizona  had  had  fair  and  impartial 
trial. 

Distinguished  in  State  v.  Doran,  28  S.  D.  496,  134  N.  W.  57,  refusing 
to  uphold  statute  requiring  tax  from  itinerant  venders. 

Judicial  inquiry  into  motives  prompting  enactment  of  legislative 
ordinance.    Note,  Ann.  Csa.  1912A,  716,  717,  718. 

Opinions  or  motives  of  l^slators  or  draftsman  of  bill  as  aid  to 
construction  of  statute.    Note,  19  Ann*  Oas.  1031. 

A  legitimate  police  regulation,  enforced  so  as  to  operate  only  against 
one  class,  is  unconstitutional. 

Approved  in  Tick  Wo  v.  Hopkins,  118  U.  S.  374,  80  L.  Ed.  228,  6 
Sup.  Ct.  1073,  following  rule;  Williams  v.  Mississippi,  170  U.  S.  225, 
42  L.  Ed.  1016,  18  Sup.  Ct.  588,  holding  it  was  not  shown  that  actual 
administration  of  the  law  was  evil;  Jew  Ho  v.  Williamson,  103  Fed. 
24,  holding  quarantine  regulations  preventing  the  entering  of  district, 
but  permitting  free  intercourse  therein,  only  nine  persons  afflicted,  not 
reasonable  regulation;  State  v.  Montgomery,  94  Me.  205,  47  Atl.  168, 
holding  law  discriminating  between  alien  and  citizen  peddlers  r^ard- 
ing  license  imposed  is  obnoxious  to  Fourteenth,  Amendment;  Ballard 
V.  Mississippi  Cotton  Oil  Co.,  81  Miss.  560,  95  Am.  St.  Rep.  481,  34 
South.  550,  holding  act  imposing  restrictions  on  all  corporations  with- 
out reference  to  any  differences  arising  out  of  the  nature  of  their  busi- 
ness, not  imposed  on  natural  persons,  unconstitutional;  State  v.  Ray, 
131  N.  C.  822,  825,  92  Am.  St.  Rep.  799,  42  S.  E.  963,  holding  incorpo- 
rated town  absence  of  other  authority  than  Code,  §  3799  (N.^C),  may 
not  pass  ordinance  requiring  grocery  stores  to  close  at  7:30  P.  M., 
except  Saturdays;  dissenting  opinion  in  Taylor  &  Marshall  v.  Beckham 
(No.  1),  178  U.  S.  600,  44  L.  Ed.  1209,  20  Sup.  Ct.  890,  1015,  majority 
holding  adverse  decision  of  State  tribunal  against  claimant  for  Gov- 
ernor, not  a  depriving  of  property  giving  Supreme  Court  jurisdiction 
on  writ  of  error. 

State  or  municipal  regulation  of  laundries.    Note,  21  Ann.  Oas. 
975,  977,  978,  980. 

Adulteration  statute  making  certain  facts  prima  facie  evidence. 

Note,  51  Am.  Rep.  353. 
Oleomargarine  laws.    Note,  57  Am.  Rep.  745. 
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113  n.  8.  711-718,  28  I..  Ed.  1140,  5  Sup.  Ot.  716,  T7NITED  STATES  ▼. 
INDIANAPOLIS  ETC.  B.  B.  CO. 

Act  of  July  14,  1870,  aathorizlng  tax  for  1871,  did  not  impose  tax  on 
Interest  coupons  of  bonds  of  railroad,  payable  and  paid  on  January  1,  1872, 
out  of  earnings  made  in  1871. 

Approved  in  Mutual  Benefit  Life  Ins.  Co.  v.  Herold,  198  Fed.  215, 
holding  expense  of  renewal  of  furniture  was  depreciation  which  might 
be  deducted  from  taxable  amount;  United  States  v.  Louisville  etc.  R. 
Co.,  33  Fed.  832,  holding  act  of  1870  applies  only  to  interest  actually 
paid. 

lis  n.  S.  718-727,  28  !•.  Ed.  1117,  6  Sup.  CTt.  724,  EX  PABTE  FISS. 

Bule  that,  in  actions  at  law  in  Federal  courts,  the  practice  tfhall  con- 
form as  nearly  as  may  be  to  State  practice,  is  applicable  only  where  there 
is  no  contrary  Federal  rule  on  same  subject  prescribed  by  act  of  Congress. 

Approved  in  Nashua  Sav.  Hank  v.  Anglo-American  Co.,  189  U.  S. 
228,  47  L.  Ed.  785,  23  Sup.  Ct.  618,  holding  subscriber  to  stock  in  for- 
eign corporation,  subjects  himself  to  laws  of  foreign  country  respecting 
powers  and  obligations  of  such  corporation;  Camden  &  Suburban  Ry. 
Co.  V.  Stetson,  177  U,  S.  175,  44  L.  Ed.  722,  20  Sup.  Ct.  619,  holding 
Federal  court  in  State  may  subject  plaintiff  to  surgical  examination, 
the  laws  of  said  State  being  rules  of  decision  for  Federal  courts 
therein;  General  Film  Co.  v.  Sampliner,  232  Fed.  97,  refusing  to  allow 
discovery  in  form  of  "fishing  bill";  American  Agricultural  Chemical 
Co.  y.  Hogan,  213  Fed.  420,  130  C.  C.  A.  52,  holding  evidence  given  at 
former  trial  may  be  used  to  contradict  witness;  Keene  v.  Aetna  Life 
Ins.  Co.,  213  Fed.  895,  allowing  oral  evidence  to  explain  consideration 
of  payment  in  written  instrument;  Cheatham  Electric  Switching  Device 
V.  American  Automatic  Switch  Co.,  198  Fed.  497,  and  Schatz  v.  Winton 
Motor  Carriage  Co,  197  Fed.  777,  both  refusing  to  allow  inspection 
of  documents  before  trial;  Wilson  v.  New  England  Nav.  Co.,  197  Fed. 
90,  91,  92,  93,  holding  Federal  court  in  New  York  may  under  sec.  803, 
N.  T.  Code  Civ.  Proc,  compel  defendant  to  produce  defective  appliance 
alleged  to  have  caused  injury;  Barnes  v.  Trees,  194  Fed.  231,  upholding 
right  of  plaintiff  in  Federal  court  to  propound  questions  on  examination 
de  bene  esse;  Kaiser  v.  Chicago,  St.  P.  M.  &  O.  Ry.  Co.,  192  Fed.  1014, 
holding  Federal  court  sitting  in  Minnesota  could  not  compel  produc-t 
tion  of  books  before  trial;  Cheatham  Electric  Switching  Device  Co.  v. 
Transit  Development  Co.,  190  Fed.  203,  holding  N.  Y.  Code  Civ.  Proc, 
§  803,  does  not  give  party  in  Federal  court  right  to  inspect  prop- 
erty in  hands  of  adversary;  United  States  v.  Luria,  184  Fed.  647,  up- 
holding prest^mption  that  naturalized  citizen  taking  up  new  residence 
within  five  years  was  guilty  of  fraud;  Standard  Marine  Ins.  Co.  v. 
Nome  Beach  Lighterage  Transp.  Co.,  167  Fed.  120,  92  C.  C.  A.  671, 


113  U.  S.  713-727        NOTES  ON  U.  S.  REPORTS.  982 

and  Nome  Beach  etc.  Transp.  Co.  v.  Standard  etc.  Ins.  Co.,  156  Fed. 
486,  both  holding  Federal  court-  in  second  trial  may  prove  testimony 
given  by  witness  at  former  trial  and  now  deceased;  Chicago  &  N.  W. 
Ry.  Co.  V.  Kendall,  167  Fed.  66,  72,  73,  16  Ann.  Oaa.  560,  93  C.  C.  A. 
422,  holding  Federal  court  cannot  compel  plaintiff  to  submit  to  surgical 
examination;  Morris  v.  United  States,  161  Fed.  676,  88  C.  C.  A.  532, 
holding  juror  cannot  be  excused  account  of  similar  service  within  the 
year  unless  it  was  in  same  court;  Swift  &  Co.  v.  Jones,  145  Fed.  492, 
76  C.  C.  A.  253,  circuit  judge  cannot  in  law  action,  order  trial  before 
special  master  authorized  to  hear  and  pass  on  issues  of  fact  and  report 
findings  to  court;  Friedly  v.  Giddings,  119  Fed.  ^41,  holding  laws  of 
Vermont  make  main  belt  of  steam  marble  mill  connecting  drive-wheel 
with  main  shaft,  part  of  realty;  International  Tooth  Crown  Co.  v. 
Hanks'  Dental  Assn.,  101  Fed.  307,  holding  act  March  9,  1892,  author- 
izes Federal  courts  to  avail  of  all  modes  of  taking  testimony  prescribed 
by  laws  of  State  wherein  they  sit;  Horton  v.  Seaboard  etc.  Ry.  Co., 
169  N.  C.  117,  85  S.  E.  220,  holding  motion  for  nonsuit  must  be  governed 
by  rules  of  practice  of  State  court;  Paine  v.  Warren,  33  Fed.  358, 
Sulzer  V.  Watson,  39  Fed.  415,  and  AUnut  v.  Lancaster,  76  Fed.  134, 
all  following  rule ;  Coffey  v.  United  States,  117  U.  S.  235,  29  L.  Ed.  891, 
6  Sup.  Ct.  718,  holding  pleadings  in  suit  in  rem  in  Circuit  Court,  not 
u:overned  by  State  statute;  Whilford  v.  Clark  County,  119  U.  S.  525, 
30  L.  Ed.  501,  7  Sup.  Ct.  308,  following  special  provisions  of  Federal 
statutes  as  to  competency  of  witnesses;  Bucher  v.  Cheshire  R.  R.  Co., 
•125  U.  S.  583,  31  L.  Ed.  798,  8  Sup.  Ct.  978,  Hinds  v.  Keith,  57  Fed.  13, 
6  C.  0,  A.  231,  Stewart  v.  Morris,  88  Fed.  462,  32  C.  C.  A.  7,  and  Stew- 
art V.  Morris,  89  Fed.  291,  32  C.  C.  A.  203,  all  following  State  rules 
of  evidence ;  Southern  Pac.  Co.  v.  Denton,  146  U.  S.  209,  36  L.  Ed.  945, 
13  Sup.  Ct.  47,  and  Mexican  etc.  Ry.  Co.  v.  Pinkney,  149  U.  S.  206,  37 
L.  Ed.  704,  13  Sup.  Ct.  864,  both  holding  provision  of  State  statute, 
giving  to  a  special  appearance  the  effect  of  a  general  appearance,  is 
not  binding  on  Federal  courts;  Fong  Yue  Ting  v.  United  States,  149 
U.  S.  729,  87  L.  Ed.  919,  13  Sup.  Ct.  1028,  upholding  act  requiring 
Chinese  laborers  to  get  a  certificate  of  residence;  Laeroiz  v.  Lyons,  27 
Fed.  405,  holding  Federal  courts  do  not  lose  jurisdiction  because  part 
of  the  case  must  be  tried  on  equity  side ;  Cuthbert  v.  Oalioway,  35  Fed^ 
469,  holding  defendant,  by  pleading,  waived  objection  to  jurisdiction, 
notwithstanding  State  practice;  Johnson  Steel  Street  Rail  Co.  v.  North 
Branch  Steel  Co.,  48  Fed.  192,  issuing  subpoena  duces  teeom  wii;hout 
order  of  court;  Walker  v.  Collins,  50  Fed.  739,  1  C.  C.  A.  642,  refusing 
to  follow  State  rule,  as  to  challenging  of  juror;  Kirkpatrick  v*  Pope 
Mfg.  Co.,  61  Fed.  49,  compelling  the  production  of  books  in  action  at 
law;  Carlisle  v.  Cooper,  64  Fed.  474,  12  C.  C.  A.  235,  in  absence  of 
legislation  by  Congress,  costs  cannot  be  imposed  against  United  States  $ 
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Booth  V.  Denike,  65  Fed.  47,  allowing  amendment  of  aflBdavit  of  gar- 
nishment, notwithstanding  State  statute;  United  States  v.  Arnold,  69 
Fed.  992,  16  C.  C.  A.  575,  holding  State  statute  did  not  prevent  trial 
of  case  by  Federal  court,  without  a  jury;  Sheeley  v.  Kansas  Star  Co., 
71  Fed.  555,  rejecting  depositions  taken  to  be  used  in  State  court; 
Morris  v.  Norton,  75  Fed.  922,  21  C.  C.  A.  653,  holding  that  Revised 
Statutes,  as  to  competency  of  witness,  prevailed  over  State  statute; 
United  States  v.  Indian  Grave  Drainage  Co.,  85  Fed.  930,  29  C.  C.  A. 
578,  refusing  to  follow  Illinois  statute,  that  in  trials  at  law  without 
jury,  propositions  of  law  may  be  submitted  to  court,  and  ruling  re- 
quired, to  lay  foundation  for  writ  of  error;  Low  Foon  Yin  v.  United 
States  Im.  Commr.,  145  Fed.  796,  76  C.  C.  A.  355,  arguendo. 

Distinguished  in  Camden  &  Suburban  Ry.  Co.  v.  Stetson,  177  U.  S. 
176,  44  L.  Ed.  722,  20  Sup.  Ct.  619,. holding  Federal  court  in  State  may 
subject  plaintiflE  to  surgic&l  examination,  the  laws  of  said  State  being 
rules  of  decision  for  Federal  courts  therein;  Anderson  v.  Mackay,  46 
Fed.  105,  where  no  different  mode  ha^been  specially  provided  by  Re- 
vised Statutes. 

State  decisions  on  evidence  as  binding  on  Federal  courts.    Note, 
16  Ann.  Oas.  568. 

Questions  of  State  Jaw  as  to  which  State  court  decisions  must  be 

followed  in  actions  originating  in,  or  removed  to  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  450,  452. 

Kew  York  law  permitting  examination  of  party  to  suit  as  a  wltneB8» 
previous  to  trial,  in  an  action  at  law,  is  in  conflict  with  section  861,  Revised 
Statutes,  providing  that  "the  mode  of  proof  in  the  trial  of  actions  at  com- 
mon law,  shall  be  by  oral  testimony,  and  examination  of  witnesses  in  open 
court,  except  as  hereinafter  provided.''  ^ 

Approved  in  Hanks  Dental  Assn.  v.  International  Tooth  Crown  Co., 
194  U.  S.  305,  307,  310,  48  L.  Ed.  989,  991,  992,  24  Sup.  Ct.  700,  follow- 
ing rule ;  Li  Sing  v.  United  States,  180  U.  S.  493,  45  L.  Ed.  637,  21  Sup. 
Ct.  452,  holding  exclusion  of  Chinese  witnesses  under  act  Congress  Nov.  3, 
1893,  section  2,  regarding  another  Chinaman's  right  to  re-enter  United 
States  is  not  unconstitutional;  Chicago,  M.  &  ^t.  P.  Co.  v.  Newsome, 
174  Fed.  395,  98  C.  C.  A.  1,  holding  where  witness  fails  to  appear  at 
second  trial,  evidence  given  at  former  trial  cannot  be  admitted;  Smith 
V.  International  Mercantile  Co.,  154  Fed.  787,  holding  interrogatories 
propounded  to  witness  before  trial  might  be  stricken  out  on  motion; 
Diamond  Coal  &  Coke  Co.  v.  Allen,  137  Fed.  706,  71  C.  C.  A.  107, 
testimony  of  absent  witness  on  former  trial  of  same  case  cannot  be  read 
in  evidence ;  L.  Bucki  &  Son  Lumber  Co.  v.  Atlantic  Lumber  Co.,  121  Fed. 
249,  57  C.  C.  A.  469,  holding  action  for  maliciously  suing  out  attachment, 
testimony  of  defendants  not  actuated  by  malice  properly  admitted  under 
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Florida  rule,  statate  authorizing  same;  Smith  v.  Northern  Pac.  R.  Co., 
110  Fed.  341,  holding  under  act  of  March  9,  1892  (N.  D.),  providing  in- 
terrogatories in  addition  to  depositions  made  prescribed  by  law,  ar^ 
proper,  and  should  not  be  stricken  from  the  files;  Salt  Lake  City  v. 
Smith,  104  Fed.  469,  43  C.  C.  A.  637,  holding  testimony  given  at  former 
trial  by  a  witness  who  was  presumptively  within  jurisdiction  of  court 
is  hearsay  and  inadmissible  under  section  861,  Rev.  Stats.;  Meikle  v. 
Hobson,  167  Iowa,  672,  149  N.  W.  867,  holding  husband  and  wife  suing 
separately  for  assault  made  on  wife  could  not  be  compelled  to  submit 
to  deposition  by  defendant;  Pierce  v.  Union  Pac.  Ry.  Co.,  47  Fed.  710, 
Tabor  v.  Indianapolis  Journal  Newspaper  Co.,  66  Fed.  424,  and  Des- 
peaux  V.  Pennsylvania  R.  Co.,  81  Fed.  898,  all  following  rule;  Union 
Pac.  Ry.  Co.  v.  Botsford,  141  U.  S.  267,  35  L.  Ed.  739, 11  Sup.  Ct.  1003, 
holding  Federal  court  cannot  compel  plaintiff,  in  action  for  personal 
injury,  to  submit  to  surgical  examination,  before  trial ;  Turner  v.  Shack- 
man,  27  Fed.  184,  refusing  dedimus  potestatem  to  take  deposition  of 
defendant ;  Shellabarger  v.  OliVter,  64  Fed.  307,  308,  holding  that  depo- 
sition cannot  be  taken  before  trial;  Ex  parte  Irvine,  74  Fed.  959,  on 
habeas  corpus  to  release  witness  committed  for  contempt,  the  testimony 
may  be  examined;  United  States  v.  Fifty  Boxes,  92  Fed.  603,  refusing 
to  conform  to  State  manner  of  executing  commissions  to  take  testi- 
mony; National  Cash  Register  Co.  v.  Leland,  94  Fed.  503,  504,  37 
C.  C.  A.  372  (affirming  77  Fed.  242),  holding  inadmissible,  interroga- 
tories addressed  under  Massachusetts  statute. 

Distinguished  in  Toledo  Traction  Co.  v.  Cameron,  137  Fed.  59,  69 
C.  C.  A.  28,  admitting  testimony  of  absent  witness  given  on  former 
trial  of  same  case  as  authorized  by  Ohio  statute;  Victor  G.  Bloede  Co. 
V.  Joseph  Bancroft  &  Sons'  Co.,  98  Fed.  186,  holding  discovery  by  pro- 
duction of  documents  will  be  awarded  in  aid  of  legal  action,  unless  same 
could  not  avail  case  of  party  applying;  Lowrey  v.  Kuswom,  66  Fed. 
540,  holding  in  action  on  promissory  notes,  defendant  may  examine 
plaintiff,  de  bene  esse. 

Law  covering  admissibility  of  evidence.    Note,  Aim.  Gas.  1915B, 
847. 

Courts  of  United  States,  sitting  in  New  York,  liave  no  power  to  compel 
a  party  to  submit  to  an  examination  by  his  adversary,  prevlons  to  trial,  and 
no  power  to  punish  him  for  a  refusal  to  do  so. 

Approved  in  Crosby  v.  Lehigh  Valley  R.  Co.,  128  Fed.  195,  holding 
statute  requiring  notice  of  time,  place,  and  cause  of  injury  to  be  given 
within  one  hundred  and  twenty  days.  State's  construction  thereof  bind- 
ing on  Federal  court  in  State. 

Circuit  Court  cannot  enforce  an  order  to  permit  a  party  to  submit  to 
an  examination  by  his  adversary  previous  to  trial,  made  by  court  of  New 


986  ,  EX  PARTE  FISK.  113  U.  S.  713-727 

York  l>6f ore  removal  of  case  into  Clrcnlt  Court,  sncli  ezaikilnatlQn  being 
contrary  to  Federal  practice. 

Approved  in  Bnxton  v.  Pennsylvania  Lumber  Co.,  221  Fed.  723,  hold- 
ing Federal  court,  after  removal,  may  determine  sufficiency  of  service 
of  process;  Bryant  Bros.  Co.  v.  Robinson,  149  Fed.  328,  79  C.  C.  A.  259, 
demurrer  to  bill  not  accompanied  by  certificate  of  counsel  that  it  is 
well  founded  nor  supported  by  defendant's  affidavit  that  it  was  not 
interposed  for  delay  is  defective;  Importers'  etc.  Bank  v.  Lyons,  134 
Fed.  511,  depositions  may  be  taken  to  be  used  on  hearing  of  rule  to 
show  cause;  Zych  v.  American  Car  etc.  Co.,  127  Fed.  726,  727,  holding 
it  is  not  according  to  ''common  usage"  to  call  iiarty  in  advance  of 
trial  at  law,  and  subject  him  to  examination  suiting  opposite  party's 
interest ;  Kirk  v.  Milwaukee  etc.  Mfg.  Co.,  26  Fed.  507,  holding  Federal 
court  could  not  inquire  into  an  alleged  contempt,  before  removal;  Hale 
V.  Wharton,  73  Fed.  748,  setting  aside  service,  though  similar  service 
had  been  held  good  in  State  courts;  Texas  etc.  Ry.  v.  Wilder,  92  Fed. 
957,  35  C.  C.  A.  105,  holding  deposition  taken*  in  State  court,  cannot 
be  used  after  removal;  Tolleson  v.  Greene,  83  Ga.  502,  10  S.  E.  120, 
aiguendo. 

Distinguished  in  Blood  v.  Morrin,  140  Fed.  919,  920,  plaintiff  in  Fed- 
eral court  who  is  citizen  of  another  State  and  resides  more  than  one 
hundred  miles  from  place  of  trial  may  be  compelled  to  give  deposition 
de  bene  esse  prior  to  trial. 

A  person  in  custody,  under  order  of  Circuit  Court,  for  contempt,  in 
refusing  to  answer,  under  an  order  to  compel  him  to  submit  to  an  examina- 
tion previous  to  trial,  will  be  released  by  Supreme  Court  on  habeas  corpus, 
on  ground  that  order  of  imprisonment  was  without  Jurisdiction  of  that 
court. 

Approved  in  Schwartz  v.  United  States,  217  Fed.  869,  133  C.  C.  A. 
576,  holding  where  defendant  has  agreed  to  obey  injunction,  in  subse- 
quent contempt  proceedings  for  its  violation  he  cannot  urge  its  in- 
validity; United  States  v.  Atchison  etc.  Ry.  Co.,  142  Fed.  182,  deny- 
ing jurisdiction  to  enjoin  railroad  from  granting  rebates;  American 
Lighting  Co.  v.  Public  Service  Corp.,  134  Fed.  131,  denying  right  to 
punish  for  coiitempt  in  disregarding  restraining  order  in  case  for  which 
there  is  adequate  remedy  at  law;  Cuyler  v.  Atlantic  etc.  R.  Co.,  131 
Fed.  99,  releasing  on  habeas  corpus  newspaper  publisher  imprisoned 
for  contempt  consisting  of  editorial  criticising  official  conduct  of  court; 
In  re  Nevitt,  117  Fed.  449,  54  C.  C.  A.  622,  holding  writ  of  habeas 
corpus  challenges^  only  jurisdiction  of  court  to  commit  prisoner,  can- 
not be  invoked  to  review  or  avoid  erroneous  rulings,  court  competent 
jurisdiction;  Deming  v.  McClaughry,  113  Fed.  649,  51  C.  C.  A.  349, 
holding  writ  of  habeas  corpus  is  not  available  to  review  an  erroneous 
judgment  of  court  having  jurisdiction;  Foot  v.  Buchanan,  113  Fed.  158, 
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liolding  witness  committed  for  contempt  refusing  to  answer  because  of 
incrimination,  entitled  to  habeas  corpus  though  some  answers  would 
not  criminate;  In  re  Reese,  107  Fed.  948,  47  C.  C.  A.  87,  holding  in- 
competent for  court  in  habeas  corpus  proceedings  to  review  facts  on 
which  commitment  was  ordered,  or  regularity  merely  of  proceedings; 
United  States  v.  Pratt,  3  Alaska,  407,,  holding  attorney  counseling  client 
to  ignore  process  is  guilty  of  contempt;  Lamon  v.  McKee,  7  Mackey 
(D.  C),  465,  refusing  to  allow  writ  of  error  from  order  attaching  per- 
son for  contempt  of  court;  Re  Gompers,  40  App.  D.  C.  327,  holding 
criminal  contempt  is  not  such  crime  as  will  require  indictment ;  Drew  ^ 
V.  Hogan,  26  App.  D.  C.  61,  holding  where  no  undertaking  had  been 
filed  to  support  injunction,  contempt  for  violation  for  same  was  with- 
out jurisdiction;  Elliott  v.  United  States,  23  App.  D.  C.  466,  holding 
attorney  cannot  be  punished  for  contempt  for  refusal  to  testify  as  to 
confidential  communications;  Ex  parte  Creasy,  243  Mo.  691,  694,  695, 
41  L.  R.  A.  (N.  S.)  478,  148  S.  W.  917,  918,  919,  holding  judgment  of 
contempt  prescribing  imprisonment  longer  than  statutory  time  is  void; 
McHeniy  v.  State,  91  Miss.  578,  16  L.  R.  A.  (N.  S.)  1062,  44  South.  834, 
holding  election  commission  unable  to  comply  with  court  order  requir- 
ing production  of  ballot  boxes  cannot  be  punished  for  contempt;  Ex 
parte  Fullen,  17  N.  M.  403,  128  Pac.  66,  holding  failure  of  affidavit  tO 
show  facts  constituting  contempt  gives  court  no  jurisdiction;  State  v. 
McGahey,  12  N.  D.  547,  97  N.  W.  869,  affidavit  on  information  and 
belief  and  not  otherwise  corroborated  confers  no  jurisdiction  to  issue 
search-warrant  under  Codes  1899,  §  7605 ;  Ex  parte  Deickman,  33  Okl. 
751,  127  Pac.  1078,  holding  District  Court  could  not  compel  defendant 
to  obtain  conveyance  of  property  from  nonresident  and  order  of  con- 
tempt based  on  such  was  nullity;  Ex  parte  Harris,  8  Okl.  Cr.  402,  128 
Pac.  158,  holding  one  charged  with  larceny  and  convicted  of  receiving 
stolen  property  cannot  be  sentenced  to  prison  on  chaige  of  larceny; 
Ex  parte  Gudenoge,  2  Okl.  Cr.  119,  100  Pac.  43,  allowing  habeas  corpus 
where  commitment  for  contempt  exceeded  statutory  period;  Ex  parte 
Duncan,  42  Tex.  Cr.  672,  62  S.  W.  761,  holding  habeas  corpus  lies  where 
court  had  not  jurisdiction  to  render  particular  judgment,  though  it  had 
of  subject  matter  and  person  accused;  In  re  Ayers,  123  U.  S.  485,  31 
L.  Ed,  223,  8  Sup.  Ct.  172,  In  re  Sawyer,  124  U.  S.  222,  81  L.  Ed.  409, 
8  Sup.  Ct.  494,  Ex  parte  Perkins,  29  Fed.  908,  Dodd  v.  Una,  40  N.  J. 
Eq.  706,  715,  5  Atl.  160,  166,  Miskimins  v.  Shaver,  8  Wyo.  411,  58  Pac. 
417,  and  Ex  parte  Buskirk,  72  Fed.  22,  18  C.  C.  A.  410,  all  following 
rule;  In  re  Terry,  128  U.  S.  305,  32  L.  Ed,  409,  9  Sup.  Ct.  79,  13  Sawy. 
464,  refusing  to  remit  order  of  imprisonment  for  contempt;  In  re  Coy, 
31  Fed*  795  (reprinted  in  127  U.  S.  733,  note),  holding  person  was, 
under  State  law,  amenable  to  Federal  courts;  United  States  v.  Debs, 
64  Fed.  739,  no  irregularity  in  proceeding  for  injunction  can  justify 
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disobedience  of  writ;  Ex  parte  Irvine,  74  Fed.  960,  on  habeas  corpus, 
to  release  witness  committed  for  contempt,  the  testimony  may  be  ex- 
amined; Ex  parte  Brandon,  49  Ark.  144,  4  S.  W.  452,  errors  at  trial 
cannot  be  corrected  by  habeas  corpus;  Smith  v.  People,  2  Colo.  App. 
108,  29  Pac.  927,  State  v.  Davis,  2  N.  D.  472,  51  N.  W.  946,  State  v. 
Milligan,  3  Wash.  152,  28  Pac.  370,  and  Savage  v.  Sternberg,  19  Wash. 
683,  67  Am.  St.  Eep.  754,  54  Pac.  612,  it  is  not  contempt  to  disobey 
void  writ;  Hovey  v.  Elliott,  145  N.  Y.  143,  39  L.  R.  A.  463,  39  N.  E.  845, 
holding  that  court  had  no  jurisdiction  to  strike  out  the  answer,  and 
that  judgment  was  void;  dissenting  opinion  in  Ex  parte  Beville,  58 
Fla.  185,  186,  19. Ann.  Oas.  48,  27  L.  R.  A.  (N.  S.)  273,  50  South.  690, 
majority  upholding  judgment  for  contempt  for  refusal  of  wife  to  tes- 
tify against  husband  in  murder  case. 

Distinguished  in  Ex  parte  Young,  209  U.  S.  143,  14  Aim.  Oaa.  764,  13 
L.  R.  A.  (N.  S.)  982,  52  L.  Ed.  722,  28  Sup.  Ct.  441,  holding  Circuit 
Court  had  jurisdiction  to  determine  whether  established  railroad  rates 
were  confiscatory;  United  States  v.  Shipp,  203  U.  S.  573,  8  Ann.  Oas. 
265,  51  L.  Ed.  323,  27  Sup.  Ct.  165,  holding  execution  of  person  con- 
victed of  murder,  pending  appeal  to  Supreme  Court,  was  in  contempt 
of  court;  Brougham  v.  Oceanic  Steam  Nav.  Co.,  205  Fed.  860,  126 
C.  C.  A.  321,  holding  Supreme  Court  has  jurisdiction  to  restrain  insti- 
tution of  actions  against  one  claiming  limitation  of  liability;  Mer- 
chants' Stock  etc.  Co.  V.  Board  of  Trade,  201  Fed.  25,  120  C.  C.  A.  582, 
holding  defendant  in  criminal  contempt  proceedings  is  not  entitled  to 
be  confronted  by  witnesses;  dissenting  opinion  in  Qompers  v.  Buck's 
Stove  etc.  Co.,  33  App.  D.  C.  585,  and  dissenting  opinion  in  Re  Gom- 
pers,  40  App.  D.  C.  340,  majority  holding  criminal  contempt  is  not 
crime  as  will  require  indictment. 

Conclusiveness  of  judgment.    Note,  23  Am.  St.  Rep.  110. 

When  a  prisoner  may  be  released  on  habeas  corpus  after  judgment 
and  sentence.    Ndte,  87  Am.  St.  Rep.  180,  182,  183. 

Contempt  procedure   in  Federal   court.    Note,  Aim.   Oas.   1915D, 
1058,  1060. 

Disobedience  of  void  order  as  contempt.    Note,  16  L.  R.  A.  (N.  S.) 
1067. 

Miscellaneous.  Cited  in  Bessette  v.  W.  B.  Conkey  Co.,  194  U.  S.  333, 
48  L.  Ed.  1004,  24  Sup.  Ct.  665,  judgment  of  Circuit  Court  finding  one 
hot  party  to  suit  guilty  of  contempt  for  violation  of  restraining  order, 
and  imposing  fine  therefor,  is  reviewable  on  error  by  Circuit  Court  of 
Appeals;  United  States  v.  Chin  Sing  Quong,  224  Fed.  759,  holding 
Chinese  resisting  deportation  on  account  of  being  Chinese  "merchant** 
may  prove  same  by  testimony  of  Chinese  witnesses. 
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113  n.  8.  727-737,  28  L.  Ed.  1137,  5  Sup.  Ot.  739,  COOFEB  MFO.  OO.  ▼• 
FEBGUSON. 

A  fitate  can  prescribe,  generally,  the  terms  upon  wMcli  »  foreign  cor- 
poration Bliall  be  allowed  to  carry  on  bnsineas  there. 

Approved  in  Anglo-American  Provision  Co.  v.  Davis  Provision  Co. 
No.  1,  191  U.  S.  376,  48  L.  Ed.  227,  24  Sup.  Ct.  92,  holding  State  may 
constitutionally  deny  jurisdiction  to  courts  of  the  State  over  suits  by 
corporation,  another  State  against  corporation,  another  State  on  for- 
eign judgment;  Laurentide  Co.  v.  Durey,  231  Fed.  230,  holding  Canadian 
paper  company  seeking  business  in  United  States  was  engaged  in  busi- 
ness so  as  to  be  liable  for  tax;  Bankers'  Surety  Co.  v.  Town,  of  Holly, 
219  Fed.  102,  134  C.  C.  A.  536,  holding  service  on  deputy  commissioner 
instead  of  commissioner  was  sufficient  to  bind  foreign  insurance  com- 
pany; Loomis  V.  People's  Const.  Co.,  211  Fed.  456,  457,  128  C.  C,  A. 
125,  holding  foreign  corporation  furnishing  pipe  for  construction  of 
sewer,  was  not  engaged  in  interstate  commerce;  Buffalo  Refrigerating 
Mach.  Co.  V.  Penn  Heat  etc.  Co.,  178  Fed.  700,  102  C.  C.  A.  196,  hold- 
ing foreign  corporation  assembling  parts  and  erecting  plant  in  Penn- 
sylvania was  engaged  in  business;  Cyclone  Mining  Co.  v.  Baker  Light 
etc.  Co.,  165  Fed.  998,  holding  foreign  corporation  operaimg  mine  in 
Oregon  is  doing  business  under  statute  requiring  filing  of  certificate; 
Logan  &  Brydn  v.  Postal  Telegraph  &  Cable  Co.,  157  Fed.  586,  uphold- 
ing statute  of  State  prohibiting  dealings  on  margins;  Dunlop  v.  Mercer, 
0.56  Fed.  554,  86  C.  C.  A.  435,  holding  contract  made  by  foreign  corpo- 
ration not  qualified  to  do  business  was  not  absolutely  void;  Oakland 
Sugar  Mill  Co.  v.  Fred  W.  Wolf  Co.,  118  Fed.  244,  245,  55  C.  C.  A.  93, 
holding  it  is  entirely  competent  for  a  State  to  prescribe  the  terms  upon 
which  a  foreign  corporation  may  enter  and  transact  business  in  State; 
Diamond  Glue  Co.  v.  United  States  Glue  Co.,  103  Fed.  839,  holding  con- 
tract to  operate  factory  and  market  product  on  joint  account  not  inter- 
state commerce  exempting  operations  State  law  regarding  foreign  cor- 
poration filing  articles;  Empire  Milling  etc.  Co.  v.  Tombstone  Mill  etc. 
Co.,  100  Fed.  912,  holding  foreign  corporation  making  single  mining 
contract  is  not  carrying  on  business  requiring  filing  of  airticles  of  in- 
corporation; Black  V.  Vermont  Marble  Co.,  1  Cal.  App.  719,  82  Pac. 
1061,  under  Stats.  1899,  p.  Ill,  relating  to  designation  by  foreign  cor- 
porations of  agents  for  service  of  process,  does  not  permit  foreign  cor- 
poration not  filing  designation  till  after  suit  to  plead  limitations  as 
defense;  Wendell  v.  Holland  America  Line,  40  App.  D.  C.  8,  holding 
New  York  corporation  soliciting  business  in  District  of  Columbia  by 
means  of  agent  is  "doing  business";  State  v.  Western  Union  Tel.  Co., 
75  Kan.  637,  90  Pac.  310,  holding  Western  Union  Tel^raph  Company 
came  within  provisions  of  Bush  Act  of  Kansas  (Laws  1898,  p.  27,  c.  10) ; 
Commonwealth  v.  Read  Phosphate  Co.,  113  Ky.  38,  67  S.  W.  46,  up- 
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holding  Ky.  Stats.,  §  571,  requiring  corporations  except  foreign  insur- 
ance companies  to  file  statement  with  Secretary  of  State  giving  location 
of  office  and  name  of  agent  on  whom  process  can  be  served;  Thomas 
Cusack  Co.  V.  Ford,  138  La.  1098,  71  South.  197,  holding  contracts  made 
by  unqualified  corporation  were  not  unenforceable ;  Metropolitan  life  Ins. 
Co.  V.  Board  of  Assessors,  115  La.  706,  116  Am.  St.  Bep.  179,  9  L.  B.  A. 
(N.  S.)  1240,  39  South.  849,  holding  notes  held  by  Louisiana  corporation 
were  taxable;  S.  S.  White  Dental  Mfg.  Co.  v.  Commonwealth,  212  Mass. 
43,  Ann.  Gas.  1913G,  805,  98  N.  E.  1060,  upholding  excise  tax  on  intrastate 
business  of  foreign  corporation;  Meyens  v.  Worthington,  150  Mich.  587, 
18  L.  R.  A,  (N.  S.)  142,  114  N.  W.  407,  holding  appointment  of  State 
agent  to  solicit  contracts  was  doing  business;  National  etc.  Bldg.  Assn. 
v.  Braham,  80  Miss.  418,  31  South.  841,  holding  special  agents  of  for- 
eign corporation,  doing  business  in  Mississippi  towns,  contracts  made 
by  them,  notwithstanding  reciting  payments  elsewhere,  are  governed  by 
Mississippi  law;  State  v.  Vandiver,  222  Mo.  228,  121  S.  W.  50,  uphold- 
ing act  prohibiting  license  to  insurance  company  paying  more  than  fifty 
thousand  dollars,  annual  salary  to  one  person;  Hogan  v.  St.  Louis,  176 
Mo.  157,  75  S.  W.  606,  holding  mere  entering  into  contract  with  city  for 
street  lighting  by  foreign  corporation,  before  complying  with  statutory 
requirements,  did  not  render  contract  invalid ;  First  Nat.  Bank  v.  Leeper, 
121  Mo.  App.  692,  97  S.  W.  637,  holding  contract  made  by  unqualified 
foreign  corporation  was  void;  Missouri  etc.  Ry.  Co.  v.  State,  29  Okl. 
646,  119  Pac.  119,  upholding  right  of  public  service  commission  to  com- 
pel railroad  to  make  switching  connections;  Washington  Investment 
Assn.  V.  Stanley,  38  Or.  341,  84  Am.  St.  Rep.  807,  63  Pac.  495,  holding 
contract  made  in  Oregon,  foreign  corporation  authorized  to  do  business 
therein,  same  is  construed  by  laws  of  Oregon  regardless  of  stipulations 
to  contrary;  Sioux  Remedy  Co.  v.  Cope,  28  S.  D.  406,  407,  410,  133 
N.  W.  686,  687,  688,  upholding  statute  refusing  unqualified  corpora- 
tions right  to  sue  in  State  courts ;  S.  R.  Smythe  Co.  v.  Ft.  Worth  Glass 
etc.  Co.,  105  Tex.  16,  142  S.  W.  1160,  holding  furnishing  of  gas  pro- 
ducers for  glass  factory  was  doing  business;  Keene  Five  Cent  Sav. 
Bank  v.  Lawrence,  32  Wash.  578,  73  Pac.  682,  holding  only  business 
transacted  in  State  by  foreign  corporation  being  purchase  of  mortgage, 
not  subject  to  license  for  transacting  business  within  State;  Fritts  v. 
Palmer,  132  U.  S.  288,  33  L.  Ed.  319,  10  Sup.  Ct.  94,  and  Philadelphia 
Fire  Assn.  v.  New  York,  119  U.  S.  118,  30  L.  Ed.  346,  7  Sup.  Ct.  112, 
both  following  rule ;  Osborne  v.  State,  33  Fla.  179,  39  Am.  St.  Rep.  110, 
25  L.  R.  A.  126,  14  South.  593,  upholding  tax  on  local  express  business; 
Insurance  Co.  of  North  America  v.  Brim,  111  Ind.  288,  12  N.  E.  318, 
holding  void,  condition  in  policy  that  suit  must  be  brought  within  a 
year;  dissenting  opinion  in  Blake  v.  McClung,  172  U.  S.  264,  267,  43 
L.  Ed.  432,  19  Sup.  Ct.  175,  176,  majority  holding  that  creditors,  non- 


113  U.  S.  727-737        NOTES  ON  U.  S.  REPORTS.  990 

residents,  cannot  be  denied  equality  of  right;  dissenting  opinion  in 
Gunn  V.  White  Sewing  Mach.  Co.,  67  Ark.  47,  18  L.  R.  A.  211,  20  S.  W. 
596,  majority  holding  bond  given  to  foreign  corporation  cannot  be 
affected  by  State  statute. 

Distinguished  in  Buck  Stove  etc.  Co.  v.  Vickers,  226  U.  S.  215,  57 
L.  Ed.  192,  33  Sup.  Ct.  41,  refusing  to  uphold  statute  of  Kansas  pro- 
hibiting suit  by  foreign  corporation  failing  to  file  certificate  with  Secre- 
tary of  State;  Vitagraph  Co.  v.  Twentieth  Century  Optiscope  Co.,  157 
Fed.  699,  holding  failure  of  foreign  corporation  to  comply  with  State 
laws  does  not  bar  its  right  to  sue  in  Federal  court;  Abbeville  Electric 
Light  etc.  Co.  v.  Western  Electrical  Supply  Co.,  61  S.  C.  376,  39  S.  E. 
564,  holding  salesman  visiting  State  in  relation  to  transaction  out  of 
which  suit  arose,  service  on  him  is  service  on  foreign  corporation; 
Crutcher  v.  Kentucky,  141  U.  S.  59,  35  L.  Ed.  663,  11  Sup.  Ct.  854, 
holding  invalid,  regulations  of  Kentucky  as  to  foreign  express  com- 
panies. 

Recognition  or  exclusion  of  foreign  corporations.    Note,  24  L.  R.  A. 
295. 

Constitution  and  stattte  relating  to  same  subject  are  to  be  constmed 
together.  A  statute  passed  by  first  legislature,  after  adoption  of  Oonstito- 
tion,  is  a  contemporary  interpretation,  entitled  to  great  weight. 

Approved  in  Fairbanks  v.  United  States,  181  U.  S.  308,  45  L.  Ed,  873, 
21  Sup.  Ct.  658,  holding  stamp  tax  imposed  on  foreign  bills  of  lading, 
act  Congress,  June  13,  1898,  equivalent  tax  on  articles,  prohibited  U.  S. 
Const.,  art.  I,  §  9 ;  Union  Pac.  R.  Co.  v.  Belek,  211  Fed.  701,  holding 
police  officers  were  not  entitled  to  reward  offered  for  interception  of 
train  robbers;  McPhee  &  McGinnity  Co.  v.  Union  Pac.  R.  Co.,  158  Fed. 
12,  87  C.  C.  A.  619,  upholding  right  of  city  of  Denver  to  grant  railroad 
license  to  use  street;  McFadden  v.  Mountain  View  Min.  etc.  Co.,  97 
Fed.  677,  38  C.  C.  A.  354,  holding  construction  by  Land  Department 
placed  upon  act  of  Congress,  relating  to  public  lands,  should  not  be 
overthrown  except  for  cogent  reasons;  Laird  v.  Sims,  16  Ariz.  528, 
L.  R.  A,  1915F,  619,  147  Pac.  741,  holding  Governor  has  no  right  to 
pardon  unless  same  has  been  approved  by  board  of  pardons;  Railroad 
Commrs.  v.  Market  St.  Ry.  Co.,  132  Cal.  681,  64  Pac.  1067,  holding  legis- 
lative interpretation  of  constitutional  provision  contemporaneous  with 
its  adoption  may  be  considered  by  courts  in  interpretation  of  doubtful 
provision  thereof;  State  v.  New  Orleans  Ry.  &  Light  Co.,  llfi  La.  148, 
40  South.  598,  electric  light  company  is  not  "manufacturer"  within 
exemption  clause  of  Const.  1898,  art.  229,  authorizing  legislature  to  im- 
pose license  taxes;  Henry  v.  State,  87  Miss.  57,  59,  39  South.  871,  872, 
upholding  Rev.  Code,  1892,  §  3201,  providing  for  working  convicts  on 
farm  leased  for  that  purpose;  Higgins  v.  Tax  Assessors  of  Pawtucket, 
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27  R.  I.  409,  63  Atl.  37,  upholding  Practice  Act  1905,  p.  4,  §  12,  giving 
Superior  Courts  jurisdiction  of  certain  extraordinary  writs;  iVrrior  v. 
New  England  Mortgage  Co.,  88  Ala.  279,  7  South.  201,  and  Frost  v. 
Pfeiffer,  26  Colo.  350,  58  Pac.  151,  both  following  rule;  McSorley  v. 
Hill,  2  Wash.  651,  27  Pac.  556,  refusing  to  disturb  rights  acquired 
under  construction  of  executive  department;  Metropolitan  Life  Ins.  Co. 
V.  Board  of  Assessors,  115  La.  706,  39  South.  849,  arguendo. 

bonstltutlon  and  laws  of  Colorado  forbid,  not  the  doing  of  a  single  act 
of  business  In  the  State,  e.  g.,  a  single  contract  to  sell  machinery  manur 
factored  elsewhere,  but  the  carrying  on  of  business  by  a  foreign  corporis 
tlon,  without  the  required  lUing  of  certificate  and  appointment  ol  an  agent. 
Approved  in  Anderson  v.  Morris  etc.  R.  Co.,  216  Fed.  87, 132  C.  C.  A. 
327,  holding  railroad  company  having  leased  all  its  property,  was  not 
engaged  in  business;  Toledo  Traction  Light  etc.  Co.  v.  Smith,  205  Fed, 
655,  holding  acting  as  stockholder  in  giving  assent  to  changes  in  charter 
does  not  constitute  doing  business;  Vulcan  Steam  Shovel  Co.  v.  Flan- 
ders, 205  Fed.  105,  holding  sale  of  single  steam  shovel  did  not  consti- 
tute doing  business;  Natural  Carbon  Paint  Co.  v.  Fred  Bredcl  Co.,  193 
Fed.  899,  114  C.  C.  A.  Ill,  holding  erection  of  one  plant  by  foreign  cor- 
poration did  not  constitute  doing  business;  Ladd-Metals  Co.  v.  Ameri- 
can Min.  Co.,  152  Fed.  1010,  refusing  to  uphold  service  made  on  foreign 
corporation  not  doing  business  in  State;  Kirven  v.  Virginia  etc.  Chemi- 
cal Co.,  145  Fed.  293,  294,  7  Ann.  Oaa.  219,  76  C.  C.  A.  172,  where  for- 
eign corporation  which  sold  and  shipped  goods  to  resident  of  South 
Carolina  on  local  agent's  order  taken  subject  to  its  approval  had  not 
complied  with  State  statute  authorizing  it  to  do  business  in  State,  but 
did  so  before  suit  it  may  recover  price;  Ammons  v.  Brunswick  etc.  Co., 
141  Fed.  575,  576,  578,  72  C.  C.  A.  614,  under  act  of  1901,  regulating 
business  of  foreign  corporations  in  Indian  Territory,  foreign  corpora- 
tion which  in  single  instance  completed  executory  sale  by  delivery  of 
property  and  took  mortgage  for  price  through  agent  is  not  ''doing  busi- 
ness''; Central  Grain  &  S.  Exchange  v.  Board  of  Trade,  125  Fed.  466, 
60  C.  C.  A.  299,  holding  service  upon  agent  of  foreign  corporation  not 
proper  service  unless  it  be  engaged  in  business  in  State  where  agent  is 
served;  Frawley  v.  Pennsylvania  Casualty  Co.,  124  Fed.  264,  holding 
service  on  agent  to  bind  foreign  corporation,  business  in  State  must  be 
actually  and  substantially  engaged  therein ;  Doe  v.  Springfield  Boiler  & 
Mfg.  Co.,  104  Fed.  688,  44  C.  C.  A.  128,  holding  San  Francisco  broker 
occasionally  selling  machinery  for  Illinois  corporation  did  not  constitute 
doing  business  by  corporation  in  California,  nor  broker  its  agent ;  Babbitt 
V.  Field,  6  Ariz.  12,  52  Pac.  776,  applying  rule  under  Rev.  Stnts.,  tit.  12, 
c.  7;  Simmons-Burks  Clothing  Co.  v.  Linton,  90  Ark.  77,  117  S.  W.  777, 
holding  taking  note  and  deed  of  trust  for  goods  sold  does  not  constitute 
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doing  business;  J^maeson  v.  Simmonds  Saw  Co.,  2  Cal.  App.  585,  84 
Pac.  290,  firm  which  purchases  goods  of  foreign  corporation  on  mail 
orders  and  which  resells  goods  is  not  agent  of  corporation  within  Code 
Civ.  Proc,  §  411,  authorizing  service  on  agent,  though  firm  designated 
itself  as  agent  on  letter-heads;  Cockbum  v.  Kinsley,  25  Colo.  App.  101, 
102,  105,  135  Pac.  1116,  1117,  holding  foreign  corporation  negotiating 
loan  was  not  doing  business;  International  Trust  Co.  v.  A.  Leschen  ft 
Sons  Rope  Co.,  41  Colo.  306,  14  Ann.  Oas.  861,  92  Pac.  729,  holding  for- 
eign corporation  selling  Colorado  company  goods  f.  o.  b.  at  factory  was 
not  doing  business  in  Colorado;  Bruner  v.  Kansas  Moline  Plow  Co., 
7  Ind.  Ter.  514,  104  S.  W.  819,  holding  soliciting  of  contract  through 
agent  did  not  constitute  doing  business;  Ammons  v.  Brunswick-Balke- 
CoUender  Co.,  5  Ind.  Ter.  644,  82  S.  W.  940,  refusing  to  hold  corpora- 
tion for  statutory  penalty  where  it  transacted  but  one  item  of  business ; 
Deere  Plow  Co.  v.  Wyland,  69  Kan.  258,  76  Pac.  864,  determining: 
whether  single  transaction  by  foreign  corporation  was  doing  business 
in  State  within  Gren.  Stats.  1901,  §  1283,  relating  to  foreign  corpora- 
tions; Gemundt  v.  Shipley,  98  Md.  662,  57  Atl.  13,  where  nonresident 
of  county  owned  property  which  he  managed  and  also  collected  rents 
on  property  owned  as  cotenant,  for  which  he  received  commission  and 
had  house  in  county  in  which  he  formerly  lived  and  used  it  as  office 
when  in  county,  he  was  not  engaged  in  regular  business  within  Code, 
§  132,  authorizing  suit  in  county  where  business  carried  on;  Keffler  v. 
Wilds,  50  Mont.  385,  146  Pac.  1105,  holding  use  of  fictitious  name  "K. 
Bros."  did  not  preclude  suit  where  same  was  used  through  error;  W.  H. 
Lutes  Co.  V.  Wysong,  100  Minn.  113,  110  N.  W.  368,  holding  sale  of  one 
machine  did  not  constitute  doing  business;  Traphagen  v.  Lindsay,  95 
Neb.  831,  146  N.  W.  1029,  holding  right  to  bid  on  State  printing  exists 
in  favor  of  foreign  corporation  soliciting  business  in  State  through 
agent;  Doctor  v.  Desmond,  80  N.  J.  Eq.  79,  82  Atl.  523,  refusing  to 
uphold  service  made  on  director  of  foreign  corporation  while  he  was 
attending  meeting  in  State ;  Goode  v.  Colorado  Inv.  Loan  Co.,  16  N.  M. 
465,  117  Pac.  857,  holding  making  loan  and  taking  mortgage  was  not 
doing  business ;  State  v.  Robb-Lawrence  Co.,  15  N.  D.  60,  106  N.  W.  408, 
applying  principle  in  suit  on  warehouseman's  bond;  Harrell  v.  Peters 
Cartridge  Co.,  36  Okl.  695,  44  L.  R.  A.  (N.  S.)  1094,  129  Pac.  876,  hold- 
ing where  domestic  corporation  purchased  goods  from  foreign  corpora- 
tion, latter  was  not  doing  business  in  State;  Booth  v.  Weigand,  28 
Utah,  387,  389,  79  Pac.  573,  under  Rev.  Stats.  1898,  §  351,  contracts  of 
foreign  corporation  made  while  doing  business  in  State  without  com- 
plying with  such  statute  are  invalid  and  unenforceable  by  corporation; 
Keene  Guaranty  Sav.  Bank  v.  Lawrence,  32  Wash.  578,  73  Pac.  682, 
where  only  business  of  foreign  corporation  in  State  was  purchase  of 
mortgage,  which  was  sent  to  its  banker  in  State  of  its  residence,  it  is 
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not  subject  to  laws  prohibiting  foreign  corporations  from  doing  busi« 
ness  withoat  license;  Catlin  &  Powell  v.  Schuppert,  130  Wis.  649,  110 
N.  W.  820,  holding  New  York  corporation  purchasing  stock  for  resi- 
dent of  Wisconsin  was  not  doing  business  in  latter  State;  Gates  Iron 
Works  V.  Cohen,  7  Colo.  App.  350,  43  Pac.  670,  and  Rockford  Insur- 
ance Co.  V.  Rogers,  9  Colo.  App.  125,  47  Pac.  849,  both  following  rule; 
Dixon  V.  Order  of  Ry.  Conductors,  49  Ped.  912,  holding  that  secretary 
was  an  agent  of  the  company;  Hazeltine  v.  Missouri  etc.  Ins.  Co.,  55 
Fed.  749,  effecting  insurance,  through  correspondence,  is  not  a  doing  of 
business;  Gilchrist  v.  Helena  etc.  R.  Co.,  47  Fed.  595,  and  Caesar  v. 
Capell,  83  Fed.  409,  415,  holding  loanitig  of  money  on  mortgage  is  not 
''doing  of  business";  Farrior  v.  New  England  Mortgage  Co.,  88  Ala. 
278,  7  South.  200,  holding  that  the  making  of  a  single  contract  was  for- 
bidden; Electric  Lighting  Co.  v.  Rust,  117  Ala.  690,  23  South.  753,  hold- 
ing mortgage  taken  by  foreign  corporation  was  not  void;  Florsheim  Bros. 
Dry  Goods  Co.  v.  Lester,  60  Ark.  123,  124,  46  Am.  St.  Bep.  168,  164, 
27  L.  R.  A.  506,  29  S.  W.  35,  upholding  the  taking  of  a  single  mort- 
gage; Chase's  Patent  Elevator  Co.  v.  Boston  Tow  Boat  Co.,  152  Mass. 
432,  9  L.  R.  A.  841,  28  N.  E.  302,  holding  contract  made  before  ming 
of  certificate  was  not  void;  Eandel  v.  Beck  &  Pauli  Lithographing  Co., 
19  Colo.  314,  24  L.  R.  A.  815,  35  Pac.  539,  Fuller  etc.  Mfg.  Co.  v.  Fos- 
ter, 4  Dak.  335,  30  N.  W.  169,  Ware  Cattle  Co.  v.  Anderson  Co.,  107 
Iowa,  233,  77  N.  W.  1027,  and  Powder  River  Cattle  Co.  v.  Commis- 
sioners of  Custer  County,  9  Mont.  150,  22  Pac.  385,  holding  failure  to 
file  certificate  did  not  take  away  right  to  sue;  Toledo  Commercial  Co. 
V.  Glen  Mfg.  Co.,  11  Ohio  C.  C.  162,  holding  State  could  not  prohibit 
foreign  corporation  from  selling  its  products ;  Commercial  Bank  v.  Sher- 
man, 28  Or.  577,  52  Am.  St  Rep.  812,  43  Pac.  659,  holding  purchasing 
a  note  is  not  transacting  business;  Mearshon  v.  Pottsville  Lumber  Co., 
187  Pa.  St.  16,  67  Am.  St.  Rep.  561,  562,  40  Atl.  1020,  execution  of 
orders  for  delivery  of  goods  given  to  salesmen  is  not  a  doing  of  busi- 
ness; Barse  Live  Stock  Co.  v.  Range  Valley  Cattle  Co.,  16  Utah,  65,  66, 
50  Pac.  632,  holding  bringing  of  suit  not  doing  business;  State  v.  Brad- 
ford etc.  Trust  Co.,  71  Vt.  239,  44  Atl.  351,  holding  ''doing  business" 
did  not  apply  to  an  insolvent  savings  bank;  dissenting  opinion  in 
Hooper  v.  California,  155  U.  S.  661,  89  L.  Ed.  i02,  15  Sup.  Ct.  212, 
majority  upholding  penal  statute  of  California,  forbidding  foreign  in- 
surance company,  not  having  filed  bond,  to  do  business ;  dissenting  opin- 
ion in  Gunn  v.  White  Sewing  Mach.  Co.,  57  Ark.  43,  18  L.  R.  A.  210,  20 
S.  W.  594,  majority  holding  bond  given  by  foreign  corporation  cannot 
be  affected  by  State  statute. 

Distinguished  in  Steers  v.  United  States,  192  Fed.  5,  112  C.  C.  A.  423, 
holding  single  shipment  of  tobacco  constituted  "trade"  in  violation  of 
XII— 63  N 
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anti-trust  law;  Bank  of  British  North  America  y.  Barling,  44  Fed.  641, 
holding  foreign  banking  association  could  sue  in  Circuit  Court. 

What  constitutes  doing  business  in  State  by  foreign  corporation. 
Note,  2  Ann.  OH.  307. 

Meaning  of  term   ''canying  on   business '^   as  used   in   statutes. 
Note,  18  Ann.  Oas.  82. 

What   constitutes   "dealing"  or  ''carrying  on  business."    Note, 
14  L.  B.  A.  682. 

State  cannot  Impose  limitations  upon  right  of  foreign  corporations  to 
make  contracts  there  for  carrying  on  commerce  between  the  States. 

Approved  in  Belle  City  Mfg.  Co.  v.  Frizzell,  11  Idaho,  8,  81  Pac.  59, 
following  rule;  International  Text-Book  Co.  v.  Pigg,  217  U.  S.  105,  18 
Ann.  Gas.  1108,  27  L.  B.  A.  (N.  S.)  498,  5i^  L.  Ed.  685,  30  Sup.  Ct.  481, 
upholding  right  of  correspondence  school  to  solicit  students  in  Kansas; 
Haskell  v.  Cowham,  187  Fed.  409,  109  C.  C.  A.  235,  holding  chapter  67, 
Laws  of  Oklahoma,  1907,  prohibiting  exportation  of  natural  gas  were 
void;  Shepard  v.  Northern  Pac.  Ry.  Co.,  184  Fed.  795,  holding  railroad 
rates  established  by  State  of  Minnesota  were  confiscatory  and  void; 
Parsons-Willis  Lumber  Co.  v.  Stuart,  182  Fed.  782, 105  C.  C.  A.  211,  hold- 
ing Kentucky  corporation  contracting  for  lumber  to  be  delivered  in  Ala- 
bama was  engaged  in  interstate  commerce;  Bruner  v.  Kansas  Moline 
Plow  Co.,  168  Fed.  220,  93  C.  C.  A.  504,  holding  sale  and  delivery  of  goods 
by  solicitor  does  not  constitute  doing  business ;  Coweta  Fertilizer  Co.  v. 
Brown,  163  Fed.  168,  89  C.  C.  A.  612,  holding  foreign  corporation  making 
sale  of  fertilizer  in  Tennessee  did  not  come  within  statute ;  United  States 
v.  Colorado  etc.  R.  Co.,  157  Fed.  331,  18  Ann.  Oas.  893,  15  L.  B.  A. 
(N.  S.)  167,  85  C.  C.  A.  27,  holding  Safety  Appliance  Act  applied  to 
railroad  operating  wholly  within  one  State;  Butler  Bros.  Shoe  Co.  v. 
United  States  Rubber  Co.,  156  Fed.  8,  15,  84  C.  C.  A.  167,  holding  State 
of  Colorado  could  not  prohibit  New  Jersey  manufacturing  company 
from  dealing  with  agent  in  Colorado;  Louden  Mach.  Co.  v.  American 
etc.  Iron  Co.,  127  Fed.  1009,  holding  foreign  corporation  never  having 
done  business  in  Iowa,  its  president  while  traveling  through  State  can- 
not be  served  with  effective  notice,  giving  jurisdiction  to  Iowa  courts; 
Denson  v.  Chattanooga  Nat.  Bldg.  etc.  Assn.,  107  Fed.  781,  46  C.  C.  A, 
634,  holding  loan  by  Tennessee  association  through  traveling  agent, 
violates  Const.  Ala.,  art.  XTV,  §  4,  prohibiting  "any  business"  therein 
without  permanently  fixing  one  place  of  business  in  State;  A.  Booth  & 
Co.  V.  Weigand,  30  Utah,  140,  142,  10  L.  E.  A.  (N.  S.)  693,  83  Pac.  736, 
737,  and  Craig  v.  A.  Leschen  &  Sons  Rope  Co.,  38  Colo.  117,  118,  87 
Pac.  1144,  both  holding  foreign  corporation  might  sue  to  protect  its 
property  without  paying  statutory  fees ;  Miller  v.  Williams,  27  Colo.  38, 
59  Pac.  741,  holding  foreign  corporation's  purchase  of  negotiable  securi- 
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ties  outside  State,  not  doing  business  therein,  requiring  corporation  to 
file  articles;  Lehigh  Portland  Cement  Co.  v.  McLean,  245  111.  330,  137 
Am.  St.  B^.  322,  92  N.  E.  249,  holding  cement  corporation  selling 
product  in  this  State  through  agents  was  engaged  in  interstate  com- 
merce; Alpena  Portland  Cement  Co.  v.  Jenkins  etc.  Co.,  244  111.  359, 
91  N.  E.  481,  upholding  right  of  foreign  cement  corporation  to  sue; 
Ryman  Steamboat  Line  Co.  v.  Commonwealth,  125  Ky.  260,  261,  10 
L.  R.  A,  (N.  S.)  1187,  101  S.  W.  404,  holding  statute  requiring  foreign 
corporations  to  file  articles  does  not  apply  to  steamship  company  en- 
gaged in  interstate  commerce;  Attorney  General  v.  Electric  etc.  Bat- 
'tery  Co.,  188  Mass.  240,  74  N.  E.  467,  upholding  Stats.  1903,  requiring 
foreign  corporations  to  file  certain  certificate  and  to  pay  excise  tax  on 
capital  stock,  is  valid  as  to  corporation  engaged  in  interstate  commerce ; 
J.  R.  Watkins  Medical  Co.  v.  Holloway,  182  Mo.  App.  148,  168  S.  W. 
292,  holding  Minnesota  corporation  shipping  goods  into  Missouri  was 
engaged  in  interstate  commerce;  Mergenthaler  Linotjrpe  Co.  v.  Hays, 
182  Mo.  App.  128,  168  S.  W.  243,  holding  foreign  corporation  leasing 
linotype  machine  was  engaged  in  interstate  conuuerce;  Sucker  State 
Drill  Co.  V.  Wirtz  Bros.,  17  N.  D.  317, 18  L.  R,  A.  (N.  S.)  134, 115  N.  W. 
845,  holding  foreign  coiporation  shipping  goods  into  State  was  engaged 
in  interstate  commerce;  Fruit  Dispatch  Co.  v.  Wood,  42  Okl.  82,  140 
Pac.  1140,  and  Freeman-Sipes  Co.  v.  Corticelli  Silk  Co.,  34  Okl.  231,  124 
Pac.  973,  bot;h  upholding  right  of  foreign  corporation  to  ship  goods 
within  State  without  coming  within  statute;  Chicago  Crayon  Co.  v. 
Rogers,  30  Okl.  311,  312,  119  Pac.  635,  636,  holding  foreign  corpora- 
tion taking  orders  throi^h  agents  for  enlarging  of  pictures  was  engaged 
in  interstate  commerce;  Sioux  Remedy  Co.  v.  Lindgren,  27  S.  D.  129, 
130  N.  W.  52,  upholding  right  of  foreign  corporation  to  sue;  Flint  & 
Walling  Mfg.  Co.  v.  McDonald,  21  S.  D.  528,  130  Am.  St.  Rop.  735,  14 
L.  R.  A.  (N.  S.)  673,  114  N.  W.  685,  holding  foreign  corporation  selling 
water  tank  and  tower  to  resident  erecting  waterworks  was  engaged  in 
interstate  commerce;  Albertype  Co.  v.  Gust  Feist  Co.,  102  Tex.  222,  114 
S.  W.  792,  holding  New  York  company  shipping  souvenir  albums  into 
Texas  was  engaged  in  interstate  commerce;  Goldberry  v.  Carter,  100 
Va.  441,  41  S.  E.  859,  holding  Code,  §§  1104,  1105  (Va.),  does  not  apply 
to  corporations  doing  business  in  State,  contract  being  made  out  of 
State,  giving  title  to  land  therein;  Louverin  &  Browne  Co.  v.  Travis, 
135  Wis.  331,  115  N.  W.  832,  holding  foreign  corporation  shipping  goods 
in  bulk  to  be  delivered  in  small  quantities  by  agent,  was  engaged*  in 
interstate  commerce;  Greek- American  Sponge  Co.  v.  Richardson  Drug 
Co.,  124  Wis.  476,  102  N.  W.  891,  sale  by  foreign  corporation  of  goods 
sent  to  local  agent  for  delivery  to  and  inspection  by  purchaser  is  en- 
forceable by  corporation  though  it  has  not  filed  articles  as  required  by 
law;  Williams  v.  Hintermeister,  26  Fed.  890,  Milan  Milling  etc.  Co.  v. 
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Gorten,  93  Tenn.  594,  26  L.  E.  A.  187,  27  S.  W.  972,  and  Keating  etc. 
Mach.  Co.  V.  Favorite  Carriage  Co.,  12  Tex.  Civ.  App.  668,  35  S.  W.  418, 
all  following  rale;  Chattanooga  et<S.  R.  Co.  v.  Evans,  66  Fed.  814,  14 
C.  C.  A.  116,  holding  railroad  could  acquire  right  of  way,  and  construct 
its  road ;  Ware  v.*  Hamilton  etc.  Shoe  Co.,  92  Ala.  149,  9  South.  137, 
and  Culberson  v.  American  Trust  etc.  Co.,  107  Ala.  464,  19  South.  35, 
holding  sale  of  goods  in  one  State,  followed  by  delivery  in  another,  was 
interstate  commerce;  Gunn  v.  White  Sewing  Mach.  Co.,  57  Ark.  34,  88 
Am.  St.  Rep.  226, 18  L.  E.  A.  207,  20  S.  W.  592,  holding  bond  given  by 
foreign  corporation  cannot  be  affected  by  State  statute;  Stanley  v. 
Wabash  etc.  Ry,  Co.,  100  Mo.  439,  8  L.  R.  A.  550,  13  S.  W.  710,  holding 
invalid,  statute  requiring  railroad  to  furnish  double-decked  cars ;  Wright 
V.  Lee,  2  S.  D.  612,  613,  51  N.  W.  711,  holding  that  acts  of  unlicensed 
foreign  corporation  were  not  void;  Miller  v,  Goodman,  91  Tex.  44,  40 
S.  W.  719,  holding  corporation  did  not  require  license,  since  business 
was  interstate  commerce;  Coit  &  Co.  v.  Sutton,  102  Mich.  327,  25 
L.  R.  A.  820,  60  N.  W.  690,  McNaughton  v.  McGiel,  20  Mont.  135,  63 
Am.  St.  Rep.  618,  38  L.  R.  A.  371,  49  Pac.  655,  Toledo  Commercial  Co. 
V.  Glen  Mfg!  Co.,  55  Ohio  St.  221,  45  N.  E.  198,  and  Bateman  v.  Western 
etc.  Milling  Co.,  1  Tex.  Civ.  App.  92,  20  S.  W.  932,  selling  of  goods  in 
one  State  by  corporation  of  another,  through  drummers,  constitutes 
interstate  commerce. 

Distinguished  in  United  States  Rubber  Co.  v.  Butler  Bros.  Shoe  Co., 
132  Fed.  399,  foreign  corporation  which  has  established  place  of  busi- 
ness in  Colorado,  where  goods  are  sold  by  factor,  is  doing  business  in 
State  within  Colo.  Act  1901,  §  10,  though  goods  bought  from  other 
State;  Denson  v.  Chattanooga  Nat.  Bldg.  etc.  Assn.,  107  Fed.  780,  46 
C.  C.  A.  634,  holding  loan  by  Tennessee  association  through  traveling 
agent,  violates  Const.  Ala.,  art.  XIV,  §4,  prohibiting  ''any  business" 
therein  without  permanently  fixing  one  place  of  business  in  State ;  State 
V.  United  States  Mutual  Accident  Assn.,  67  Wis.  630,  31  N.  W.  231, 
holding  unlicensed  foreign  corporation  doing  business,  .may  be  served 
by  leaving  a  copy  with  resident  agent. 

Constitutionality    of    State    regulations    of    interstate    commerce. 
Note,  27  Am.  St.  Rep.  564. 

Exclusion  of  foreign  corporations  as  interference  with  interstate 
commerce.    Note,  24  L.  R.  A.  818. 

•  Contract  made  by  Ohio  corporation.  In  Colorado,  to  manufacture  certain 
madilnery  In  Ohio,  to  be  there  delivered  for  transportation  to  purchasers  in 
Colorado,  is  not  invalid,  under  statute  forbidding  business  by  foreign  cor- 
porations without  filing  of  certificate. 

Approved  in  Delaware  etc.  Canal  Co.  v.  Mahlenbrock,  63  N.  J.  L.  286, 
45  Ik  R.  A.  540,  43  Atl.  980,  following  rule;  Iowa  etc.  Min.  Co.  v.  United 
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States  etc.  Guaranty  Co.,  146  Fed.  439,  contract  by  foreign  corporation 
which  has  not  complied  with  Iowa  Code  1897,  §  1637,  is  not  void. 

Distinguished  in  Tredway  v.  Riley,  32  Neb.  506,  29  Am.  St.  Bep.  455, 
49  N.  W.  271,  holding  void,  sale  in  violation  of  liqnor  law. 

Effect  upon  contracts  of  foreign  corporation  of  its  noncompliance 
with  domestic  statutes.    Note,  2  Ami.  Oas.  68. 

Taxation  of  corporate  franchises.    Noie,  67  L.  B.  i^.  92* 

Miscellaneous.  Cited  in  dissenting  opinion  in  Diederich  v.  W.  Schneider 
Wholesale  Wine  etc.  Co.,  195  Fed.  39,  115  C.  C.  A.  37,  majority  holding 
trademark  consists  in  label  and  not  sign  on  shop. 

113  V.  8.  737-742,  28  L.  Ed.  1147,  5  Sup.  Ot.  713,  OAETES  ▼.  BX7BB. 

Where  maker  of  note  took  it  up,  hut  did  not  pay  same  in  full,  and  re- 
ceived the  note,  indorsed  In  blank,  without  canceUatlon,  there  was  no  pay- 
ment of  the  note,  and  lien  pertaining  to  same  was  not  released  or  postponed. 
Approved  in  McDaniel  v.  Stroud,  106  Fed.  490,  45  C.  C.  A.  446,  hold- 
ing partner  substituting  his  own  note  for  firm's,  secured  by  mortgage  of 
film's  realty,  payee  assigning  him  firm's  note,  mortgage  still  a  lien; 
Cussen  v.  Brandt,  97  Va.  8,  32  S.  E.  793,  holding  party  purchased  note 
and  did  not  pay  it;  dissenting  opinion  in  Peake  v.  New  Orleans,  139 
U.  S.  375,  35  L.  Ed,  143,  11  Sup.  Ct.  553,  majority  holding  contractor 
must  look  to  special  assessments  by  city. 

113  tr.  a  742-746^  28  L.  Ed.  1150,  6  Sop.  Ct.  748,  aREOOBT  T.  HABTLET. 

State  court  is  not  bound  to  surrender  Its  Jurisdiction  until  a  case  was 
made  which,  on  the  face  of  the  record,  8ho:wed  that  petitioners  were  en- 
titled to  a  removal;  mere  filing  of  petition  is  not  removal. 

Approved  in  Bacon  v,  Iowa  Cent.  Ry.  Co.,  157  Iowa,  500,  137  N.  W. 
]  014,  holding  where  record  showed  amount  in  controversy  to  be  under  two 
thousand  dollars  Federal  court  had  no  jurisdiction;  E^nott  v.  McGilvray, 
124  Cal.  131,  56  Pac.  790,  following  rule;  Southern  Ry.  Co.  v.  Hudgins, 
107  Ga.  334,  3o  S,  E.  443,  holding  notice  to  opposite  party  is  not  a  con- 
dition precedent  to  removal  of  cause ;  Harrold  v.  Arrington,  64  Tex.  237, 
holding  petition  not  offering  security,  insufi&cient ;  Lake  Street  etc.  R.  Co. 
V.  Farmers  etc.  Trust  Co.,  77  Fed.  773,  23  C.  C.  A.  448,  arguendo. 

Under  removal  act  of  1876,  the  term  at  which  cause  is  triable,  means 
tann  in  which,  according  to  roles  of  procedure  of  court,  the  cause  would 
stand  for  txlal,  U  parties  had  taken  the  usual  steps  as  to  pleadings  and  other 
preparations. 

Approved  in  Theurkauf  v.  Ireland,  11  Sawy.  513,  and  Keeney  v.  Rob- 
erts, 12  Sawy.  39,  40,  39  Fed.  629,  630,  both  following  rule;  Phoenix 
Ins.  Co.  V.  Walrath,  117  U.  S.  367,  29  L.  Ed.  924,  6  Sup.  Ct.  768,  right  to 
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remove  is  not  revived  by  subsequent  amendment  of  pleadings ;  Manning 
V.  Amy,  140  U.  S.  142,  35  L.  Ed,  888,  11  Sup.  Ct.  709,  application  inade 
at  trial  term  was  too  late ;  Delbanco  v.  Singletary,  14  Sawy.  125,  40  Fed. 
178,  time  given  to  amend  pleading^  does  not  extend  time  for  removal; 
Field  v.  Williams,  24  Fed.  515,  removing  cause  after  a  ruling  on  de- 
murrer; Brigham  v.  C.  C.  Thompson  Lumber  Co.,  55  Fed.  883,  holding 
that  amended  petition  did  not  relate  back  to  original  filing;  Dixon  v. 
Western  Union  Tel.  Co.,  14  Sawy.  18,  38  Fed.  377,  Austin  v.  Gagan,  14 
Sawy.  153,  5  L.  R.  A,  477,  39  Fed.  627,  Spangler  v.  Atchison  etc.  R.  Co., 
42  Fed.  306,  and  Howard  v.  Southern  Ry.,  122  N.  C.  948,  29  S.  E.  779, 
time  for  removal  cannot  be  extended  by  stipulation  of  parties;  Kennedy 
V.  Ehlen,  31  W.  Va.  566,  8  S.  E.  407,  holding  petition  should  have  been 
filed  at  special  term. 

There  cannot  be  a  removal  after  hearing  on  demurrer  to  complaint* 
alleging  failure  to  state  a  cause  of  action. 

Approved  in  Winkler  v.  Chicago  etc.  R.  R.  Co.,  108  Fed.  307,  holding 
under  removal  provisions  Judiciary  Act  of  1887-88,  defendant  cannot  re- 
move after  trial  in  State  court  of  issue  of  law;  State  v.  American  Surety 
Co.,  26  Idaho,  667,  Ann.  Gaa.  1916E,  209,  145  Pac.  1101,  holding  filing 
of  petition  for  removal  is  not  appearance  in  State  court,  and  default 
may  be  entered  pending  determination  of  removal;  Wilson  v.  Big  Joe 
Block  Coal  Co.,  135  Iowa,  535,  14  Ann.  Gas.  266,  113  N.  W.  350,  petition 
for  removal  filed  after  time  for  pleading  had  elapsed  was  filed  too  late ; 
Golden  v.  Northern  Pac.  Ry.  Co.,  39  Mont.  446,  18  Ann.  Gas.  886,  34 
L.  B.  A.  (N.  S.)  1154,  104  Pac.  553,  holding  petijbion  filed  on  second  day 
of. trial  was  filed  too  late;  Fisk  v.  Henarie,  142  U.  S.  467,  35  L.  Ed.  1083, 
12  Sup.  Ct.  209,  Lookout  Mountain  v.  Houston,  32  Fed.  711,  and  St.  Louis 
etc.  Ry.  Co.  v.  Weaver,  35  Kan.  422,  11  Pac.  413,  all  following  rule; 
Chicago  etc.  R.  Co.  v.  Minnesota  etc.  R.  Co.,  29  Fed.  339,  appeal  from 
order  allowing  temporary  injunction,  bars  right  of  removal;  Beyer  v. 
Soper  Lumber  Co.,  76  Wis.  151,  44  N.  W.  752,  application  for  removal 
must  be  made  before  defendant  is  required  to  answer;  Davis  v.  Chicago 
etc.  Ry.  Co.,  46  Fed.  308,  holding  application  made  after  trial  on  merits 
came  too  late. 

Distinguished  in  Hone  v.  Dillon,  29  Fed.  468,  where  rules  provided  that 
demurrers  should  be  disposed  of  at  first  term^  and  that  second  term 
should  be  trial  term. 

113  V,  S.  747-756,  28  L.  Ed.  1133,  5  Sup.  Ct  766,  TJKITED  STATES  V. 
STEEVEB. 

Prize  money  is  to  be  distributed  "according  to  rates  of  pay  in  tlie  ler- 
Yice,"  at  time  of  capture. 
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Approved  in  The  Manila  Prize  Cases,  188  U.  S.  266,  47  L.  Ed.  470, 
23  Sup.  Ct.  420,  holding  vessels  as  colliers,  manned  principally  by  en- 
listed men  armed  for  defense,  not  entitled  to  participate  in  prize  money 
under  U.  S.Rev.  Stats.,  §  4632. 

118  V.  S.  756*768,  28  L.  Ed.  1141,  B  Snp.  Ct  771,  HABBIN  T.  BOTD. 

Amendments  of  equity  pleadings  depend  upon  tbe  special  circumstances 
of  each  case,  and  in  passing  upon  applications,  the  ends  of  Justice  must  not 
be  sacrificed  to  mere  form,  or  by  too  rigid  an  adherence  to  technical  rules. 

Approved  in  Rio  Grande  Dam  etc.  Co.  v.  United  States,  215  U.  S.  276, 
64  L.  Ed.  194,  30  Sup.  Ct.  97,  holding  supplemental  bill  might  be  filed 
after  appellate  court  had  remanded  cause  for  further  proceedings; 
Toledo  Metal  Wheel  Co.  v.  Foyer  Bros.  &  Co.,  223  Fed.  356, 138  C.  C.  A. 
612,  holding  where  supplemental  bill  is  filed  in  infringement  suit,  it  will 
be  deemed  to  allege  continuation  of  infringement ;  Central  Improvement 
Co.  V.  Cambria  Steel  Co.,  210  Fed.  700, 127  C.  C.  A.  184,  holding  appel- 
late court  may  review  decree  in  equity  even  though  no  exception  taken 
to  erroneous  decree  of  master;  Central  Improvement  Co.  v.  Cambria 
Steel  Co.,  210  Fed.  722,  127  C.  C.  A.  184,  upholding  right  of  appellate 
court  to  remand  cause  for  further  amendment  of  pleadings;  Greenhall 
V.  Carnegie  Trust  Co.,  180  Fed.  821,  allowing  amendment  designating 
plaintiff  as  partial  instead  of  absolute  owner  of  property;  Dittgen  v. 
Racine  Paper  Goods  Co.,  164  Fed.  90,  allowing  amendment  so  as  to  in- 
clude partnership  as  one  of  defendants;  Warren  Featherbone  Co.  v. 
De  Camp,  154  Fed.  200,  holding  plea  of  res  adjudicata  may  be  made  by 
amended  answer;  In  re  Glass,  119  Fed.  611,  holding  specifications  oppos- 
ing a  bankrupt's  discharge,  though  entirely  defective,  may  be  amended  at 
discretion  of  the  court;  Virginia-Carolina  Chemical  Co.  v.  Home  Ins.  Co., 
113  Fed.  6,  51  C.  C.  A.  21,  holding  equity  has  jurisdiction  on  ground  of 
inadequacy  of  legal  remedy,  to  enjoin  separate  actions  by  insured  against 
several  insurers,  their  defenses  being  same;  McDonald  v.  Nebraska,  101 
Fed.  177,  41  C.  C,  A.  278,  holding  petition  overruled,  plaintiff  lacking 
capacity,  same  is  amendable  under  Rev.  Stats.,  §  954,  and  Code  Civ.  Proc. 
Neb.,  §§  144,  145;  German  Evangelical  Soc.  v.  Prospect  Hill  Cemetery, 
2  App.  D.  C.  315,  holding  question  of  amendment  is  discretionary  with 
trial  court  and  will  not  be  reviewed;  Macomber  v.  Wolford,  162  Mich. 
720,  128  N.  W.  797,  reversing  decree  which  sustained  demurrer  without 
leave  to  amend ;  Kirby  v.  Muench,  12  S.  D.  617,  82  N.  W.  94,  holding  it 
is  not  error  to  allow  plaintiff  to  file  supplemental  complaint  setting  up 
additional  judgments  obtained  subsequent  to  filing  original  complaint; 
Glenn  v.  Brown,  99  Va.  328,  38  S.  E.  191,  holding  owners  of  land  sold 
for  taxes  may  be  allowed  to  file  supplemental  bill  on  after-discovered 
ovidencOi  same  not  repugnant  to  original  bill;  Batliff  v.  Sommers,  55 
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W.  Va.  37,  46  S.  E.  715,  applying  rule  in  suit  for  specific  performance 
of  parol  contract  to  purchase  land;  Jones  v.  Van  Doren,  130  U.  S.  691, 
S2  L.  Ed.  1079,  9  Sup.  Ct.  687,  permitting  bill  to  be  amended,  by  alleging 
that  conveyance  was  induced  by  fraud;  In  re  Sanford  Fork  &  Tool  Co., 
160  U.  S.  259,  40  L,  Ed.  417,  16  Sup.  Ct.  294,  holding  plaintiff  could  be 
allowed  to  amend  his  bill;  Jones  v.  Meehan,  175  U.  S.  28,  44  L.  Ed.  49, 
20  Sup.  Ct.  1,  whether  a  supplemental  answer  should  be  allowed^  was 
within  the  discretion  of  the  court;  United  States  v.  American  Bell  Tel. 
Co.,  39  Fed.  717,  permitting  defendant  to  withdraw  answer  and  file 
same  plea  as  codefendant;  Drake  v.  Found  etc.  Min.  Co.,  53  Fed.  476, 
permitting  amendments  which  change  the  date,  amount,  or  time  of  pay- 
ment; Bowden  v.  Burnham,  59  Fed.  755,  8  C.  C.  A.  248,  holding  amend- 
ment may  be  made  after  submission;  Insurance  Co.  of  North  America 
V.  Svendsen,  74  Fed.  347,  where  there  has  been  no  general  appearance 
or  pleading,  complainant  has  an  undoubted  right  to  amend;  Gubbins  v. 
Laughtenschlager,  75  Fed.  619,  620,  after  replication,  amendments  can 
only  be  made  by  leave  of  court;  Wolverton  v.  Taylor,  157  111.  495,  42 
N.  E.  52,  refusing,  after  final  hearing,  to  permit  an  amendment  of  bill 
making  real  party  in  interest  complainant;  Berry  v.  Hull,  6  N.  M.  654, 
30  Pac.  938,  permitting  amendment  to  bill,  naming  other  persons  who 
cast  illegal  votes;  Norton  v.  Parsons,  67  Vt.  531,  32  Atl.  483,  refusing 
an  amendment  upon  final  hearing,  which  changes  substance  of  bill. 

Distinguished  in  Newton  v.  Kemper,  66  W.  Va.  135,  66  S.  E.  104,  re- 
fusing to  allow  amendment  which  substituted  new  cause  of  action 
entirely.  ' 

General  rules  as  to  amendment  of  equity  pleadii^.    Note,  1  Amu 
Gas.  976,  977. 

• 

Amendment  to  prayer  of  bill  by  heirs  of  vendor  of  land  by  title  bond, 
80  as  to  ask  in  the  alternative  for  a  decree  for  the  balance  of  purchaae 
money,  and  a  lien  on  the  land,  where  original  prayer  was  that  bond  be 
canceled,  for  an  accounting,  etc.,  did  not  make  a  new  case,  but  only  enabled 
the  court  to  adapt  its  relief  to  that  made  by  the  bill  and  sustained  by  the 
proof,  and  was  proper. 

Approved  in  Indiana  Mfg.  Co.  v.  J.  I.  Case  etc  Mach.  Co.,  154  Fed. 
366,  83  C.  C.  A.  343,  upholding  jurisdiction  of  equity  over  suit  to  enjoin 
infringement  of  patented  article;  Jones  v.  Missouri  etc.  Elec.  Co.,  144 
Fed.  779,  75  C.  C.  A.  631,  minority  stockholder  may  in  one  suit  recover 
value  of  stock  and  repudiate  contract  of  consolidation  of  corporation; 
Fourth  Nat.  Bank  v.  Camden  Lumber  Co.,  142  Fed.  260,  omission  of  seal 
from  mortgage  made  by  business  corporation  is  not  fatal  to  its  validity 
under  Arkansas  law;  Savage  v.  Worsham,  104  Fed.  19,  holding  where 
second  pleading  states  different  cause  of  action  and  depends  upon  differ- 
ent and  inconsistent  facts,  same  cannot  be  regarded  as  amendment; 
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Stewart  y.  Van  Home,  91  Mo.  App.  657,  holding  the  amendment  merely 
making  same  matter  larger  in  scope  to  meet  the  testimony  is  not  a 
change  of  cause  of  action;  Richmond  v.  Irons,  121  U.  S.  47,  80  L.  Ed. 
870,  7  Sup.  Ct.  796,  Wiggins  Ferry  Co.  v.  Ohio  etc.  Ry.  Co.,  142  U.  S. 
414,  85  L.  Ed.  1062,  12  Sup.  Ct.  194,  De  Forest  v.  Thompson,  40  Fed. 
381,  and  Wakeman  v.  Thompson,  32  W.  Va.  9  (Appx.),  all  following 
rule  J  Smith  v.  Woolfolk,  115  U.  S.  148,  150,  29  L.  Ed.  859,  360,  5  Sup. 
Ct.  1179, 1180,  after  final  decree,  one  of  the  parties  cannot  institute  fur- 
ther proceedings  on  new  issues;  Graffam  v.  Burgess,  117  U.  S.  195,  29 
L.  Ed.  844,  6  Sup.  Ct.  694,  permitting  amendment  so  as  to  put  in  issue 
mattery  in  dispute  and  in  proof;  Reay  y.  Berlin  etc.  Envelope  Co.,  24 
Blatchf .  279,  30  Fed.  449,  amending  bill  to  cover  reissue  of  patent ;  Gest 
V.  Packwood,  14  Sawy.  147,  39  Fed.  537,  in  suit  to  enforce  prior  lien  in 
national  court,  validity  of  mortgage  may  be  inquired  into;  Maynard  v. 
Tilden,  28  Fed.  703,  allowing  amendment  to  bill  in  view  of  the  peculiar 
features  of  the  case;  Maynard  v.  Green,  30  Fed.. 644,  refusing  to  allow 
a  supplemental  bill,  making  out  a  case  antagonistic  to  original ;  Allis  v. 
Jones,  45  Fed.  150,  omission  to  attach  corporate  seal  will  not  invalidate 
mortgage;  Hubbard  v.  Urton,  67  Fed.  425,  McGraw  v.  Woods,  96  Fed. 
58,  both  upholding  bill  with  alternative  prayer;  Lyons  v.  McCurdy,  90 
Ala.  501,  8  South.  53,  upholding  prayer  for  alternative  relief;  Trimble 
V.  Bank,  71  Mo.  App.  487,  permitting  cro^s-bill  to  be  amended  so  as  to 
call  for  relief  indicated;  Tennant  v.  Dunlop,  97  Va.  239,  33  S.  E.  621, 
upholding  amendment  changing  prayer  of  bill  so  as  to  call  for  a  rescis- 
sion of  sale. 

Distinguished  in  Cella  v.  Brown,  144  Fed.  754,  75  C.  C.  A.  608,  where 
bill  discloses  fact  that  complainant  seeks  relief  based  on  recognition  of 
validity  of  transaction,  which  he  seeks  to  specifically  enforce,  he  cannot 
pray  for  amendment  of  transaction  as  fraudulent. 

Although  debt  for  unpaid  purchase  money  was  barred  by  limitation, 
under  the  local  law,  the  lien  therefor  on  the  land  was  not  barred;  for  there 
was  no  such  open  adverse  possession,  for  the  period  within  which  actions 
for  the  recovery  of  real  estate  must  be  brought,  as  would  cut  off  the  right 
to  enforce  the  equitable  lien  for  purchase  money. 

Approved  in  Ferguson  v.  Blood,  152  Fed.  103,  82  C.  C.  A.  482,  uphold- 
ing right  of  vendor  of  interest  in  mine  to  foreclose  on  lien;  Conway  v. 
Caswell,  121  Ga.  257,  48  S.  E.  958,  where  insurance  policy  transferred 
as  security  for  debt,  fact  that  remedy  on  latter  barred  does  not  prevent 
holder  of  collateral  from  enforcing  rights  thereunder;  People  v.  Michigan 
Cent.  R.  Co.,  145  Mich.  148,  108  N.  W.  775,  holding  lien  for  taxes  im- 
posed on  corporation  resembled  mortgage  lien;  Menzel  v.  Hinton,  132 
N.  C.  666,  95  Am.  St  Rep.  647,  44  S.  E.  387,  holding  mortgagee  may  en- 
force mortgage  containing  power  of  sale  by  sale  under  power,  though 
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right  to  sne  on  the  debt  is  barred  by  limitations;  Hnlbert  ▼.  Clark,  128 
N.  Y.  301, 14  L.  R.  A.  61,  28  N.  E.  639,  following  role;  Wheeling  Bridge 
etc.  Ry.  Co.  v.  Heymann  Brewing  Co.,  90  Fed.  195,  32  C.  C.  A.  571,  fol- 
lowing State  decisions  as  to  laches ;  dissenting  opinion  in  Plet  v.  Willson, 
134  N.  Y.  142,  31  N.  E.  337,  majority  holding  action  to  foreclose  barred 
in  six  years. 

Effect  of  the  bar  of  the  statute  of  limitations.    Note,  95  Am.  8L 
Rep.  668. 

Effect  of  barring  of  action  for  purchase  money  npon  right  to  enforce 
vendor's  lien.    Note,  89  L.  R.  A.  (N.  S.)  1174. 

Miscellaneous.  Cited  in  Cutler  v.  Meeker,  71  Neb.  737,  8  Ann.  Gas. 
951,  99  N.  W.  516,  holding  equitable  interest  in  real  estate  is  alienable, 
same  as  legal  title;  North  v.  Knickerbocker  Trust  Co.,  152  N.  C.  244,  67 
8.  E.  592,  refusing  to  sustain  demurrer  to  misjoinder  of  parties. 
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114  T7.  8.  1-14,  29  li.  Ed.  76,  6  Sup.  Ct.  1042,  THOUdPSON  ▼.  B0I8SEUEB. 

It  is  not  enongh  that  a  tUng  be  new  In  shape  or  f oxm,  hnt  it  must 
amount  to  an  invention  or  discovery. 

Approved  in  Portland  Gold  Min.  Co.  v.  Hermann,  160  Fed.  92,  87 
C.  C.  A.  247,  following  rule;  Excelsior  Drum  Works  v.  Bortel,  190  Fed. 
19,  horn  for  phonograph  held  not  to  show  invention;  Crier  v.  Innes,  160 
Fed.  106,  patent  for  design  for  sarcophagus  monument  held  void  for 
want  of  invention;  Voightmann  v.  Weis  &  Ridge  Cornice  Co.,  133  Fed. 
303,  Voightmann  patent  No.  600,186  for  improvement  in  fireproof  win- 
dow)}, is  void  for  lack  of  invention  and  also  for  being  mere  abrogations; 
Farmers'  Mfg.  Qo.  v.  Spruks  Mfg.  Co.,  119  Fed.  696,  holding  East  pat- 
ent for  ventilating  barrel  is  void  for  lack  of  patentable  novelty  in  view 
of  prior  art ;  Arlington  Mfg.  Co.  v.  Celluloid  Co.,  97  Fed.  92,  38  C.  C.  A. 
60,  holding  Stevens  &  Harrison  patent  for  method  of  producing  pyroxy- 
line  compound  imitating  onyx  lacks  invention,  being  anticipated  by 
French  method;  In  re  Musgrave,  10  App.  D.  C.  174,  smokeless  fuel  pro- 
cess held  not  patentable;  Durham  v.  Seymour,  6  App.  D.  C.  103,  drain- 
age apparatus  for  buildings  held  to  lack  invention ;  Gardner  v.  Herz,  118 
U.  S.  191,  80  L.  Ed.  163,  6  Sup,  Ct.  1033,  and  Vulcanized  Fiber  Co.  v. 
Taylor,  49  Fed.  745,  both  holding  improved  chair  seats  not  patentable; 
Pomace-Holder  Co.  v.  Ferguson,  119  U.  S.  338,  80  L.  Ed.  408,  7  Sup.  Ct. 
384,  patent  for  improvement  in  cheese  formers  for  cider  presses,  held 
void;  Thatcher  Heating  Co.  v.  Burtis,  121  U.  S.  295,  30  L.  Ed.  946,  7 
Sup.  Ct.  1039,  patent  of  fireplace  heater  void  for  want  of  novelty;  Hendy 
V.  Miners'  Iron  Works,  127  U.  S.  375,  82  L.  Ed.  209,  8  Sup.  Ct.  1278, 
holding  mere  putting  of  rollers  under  article,  to  make  it  movable,  not 
patentable;  Watson  v.  Cincinnati  etc.  Ry.  Co.,  132  U.  S.  167,  88  L.  Ed. 
298,  10  Sup.  Ct.  47,  holding  new  combination  of  rigid  and  flexible  grain 
doors,  did  not  involve  invention;  Hill  v.  Wooster,  132  U.  S.  701,  88 
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holding  territorial  statute  valid,  disfranchising  bigamists  and  x>olygi^ 
mists;  United  States  v.  Simpson,  4  Utah,  229,  7  Pac.  258,  holding  mar^ 
riage  established  without  proof  of  cohabitation;  Wenner  v.  Smith,  4 
Utah  243,  9  Pac.  297,  holding  defendant  a  polygamist  and  not  entitled 
to  hold  office ;  dissenting  opinions  in  United  States  v.  Langf  ord,  2  Idaho, 
526,  21  Pac.  411,  majority  rejecting  evidence  of  general  repute  of  biga- 
mous relations;  United  States  v.  Musser,  4  Utah,  175,  7  Pac.  404,  indict- 
ment for  unlawful  cohabitationl 

Act  excluding  bigamists  from  voting  in  Utah  is  not  ex  post  facto,  be- 
cause not  seeking  by  disf rancliisement  to  punish  for  crime,  and  not  retro- 
spective; nor  does  it  amount  to  an  unlawful  mode  of  prosecution  for  crime. 

Approved  in  Boyd  v.  Great  Western  Coal  etc.  Co.,  189  Fed.  119,  hold- 
ing private  corporation  organized  in  Indian  Territory  under  Arkansas 
laws  made  applicable  to  territory,  was  not  Federal  corporation  entitled 
to  removal  of  suit  against  it  to  Federal  court  after  territory  became 
State ;  Dukes  v.  McKenna,  4  Ind.  Ter.  163,  69  S.  W.  835,  upholding  stat- 
ute making  Arkansas  statutes  relating  to  toll  bridge  licenses  applicable 
to  Indian  Territory;  Carter  v.  United  States,  1  Ind.  Ter.  347,  37  S.  W. 
205,  members  by  blood  of  civilized  tribes  are  competent,  under  Mans- 
field's Digest,  as  grand  jurors  in  Federal  courts  of  Indian  Territory; 
State  V.  Farmers'  etc.  Sav.  Bank,  114  Minn.  108,  130  N.  W.  448,  bonds 
of  municipalities  of  territories  are  not  exempt  from  taxation  in  hands 
of  savings  banks;  Territory  v.  Armijo,  14  N.  M.  224,  89  Pac.  274,  Gov- 
ernor has  no  power  to  remove  ofBcer  elected  under  statutes  of  territory ; 
Higgins  V.  Brown,  20  Okl.  399, 1  Okl.  Cr.  75,  94  Pac.  720,  indictment  for 
murder  pending  in  District  Court  of  territory  on  admission  of  State  is 
cognizable  in  State  court;  Garrett  v.  Weinberg,  54  S.  C.  144,  31  S.  E. 
345,  holding  act  disqualifying  as  juror  one  previously  convicted  of  crime, 
not  ex  post  facto. 

Ex  post  facto  laws.    Note,  37  Am.  St.  Bep.  590. 

People  of  United  States  have  sovereign  power  over  territories,  and  Con- 
gress may  take  ftom  their  inhabitants  any  right  of  suffrage  previously  con- 
ferred, or  at  any  time  modify  or  abridge  it. 

Approved  in  United  States  v.  Winans,  198  U.  S.  383,  49  L.  Ed.  1093, 
25  Sup.  Ct.  662,  fishing  rights  in  Columbia  River  secured  to  Yakima 
Indians  by  treaty  of  1859  are  not  subordinate  to  powers  acquired  by 
State  of  Washington  over  shore  lands,  on  its  admission  into  the  Union ; 
Kepner  v.  United  States,  195  U.  S.  125,  49  L.  Ed.  122,  24  Sup.  Ct.  797, 
right  of  government  to  appeal  from  judgment  of  acquittal  under  mili> 
tary  order  No.  58  as  amended  by  Act  of  Philippine  Commission  August, 
1901,  was  taken  away  by  section  5,  Act  of  Congress  July  1, 1902 ;  Downes 
V.  Bidwell,  182  U.  S.  269,  290,  45  L.  Ed.  1099, 1108,  21  Sup.  Ct.  780,  788, 
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holding  Porto  Rico  by  treaty  became  territory  appurtenant  to  United 
States,  but  not  a  part  within  revenue  clauses  of  Const.,  art.  I,  §  8;  Shep- 
herd v.  Grimmett,  3  Idaho,  410,  31  Pac.  795,  holding  elector's  oath,  en- 
acted at  first  session  of  legislature  of  State  of  Idaho  clearly  within  the 
constitutional  power  of  legislature ;  Torrey  v.  County  Commrs.  of  Socorro 
County,  10  N.  M.  689,  65  Pac.  182,  holding  courts  of  New  Mexico  have 
power  to  pass  upon  the  constitutionality  of  an  act  of  the  territorial 
legislature ;  Allen  v.  Reed,  10  Okl.  Ill,  60  Pac.  784,  chapter  23  of  Stat- 
utes of  1893,  relating  to  changing  of  county  seats  is  inconsistent  with 
sections  10  and  14  of  Act  of  Congress  March  3, 1893,  providing  for  open- 
ing of  Cherokee  Outlet  to  settlement;  Goodson  v.  United  States,  7  Okl. 
137,  54  Pac.  429,  District  Courts  of  Oklahoma,  when  exercising  jurisdic- 
tion of  United  States  court,  ^ave  exclusive  jurisdiction  of  all  crimes 
punishable  by  law  of  United  States  when  committed  by  persons  other 
than  Indians,  or  when  committed  by  Indians  on  reservations,  except  cer- 
tain excepted  crimes;  Kneeland  v.  Korter,  40  Wash.  363,  1  L.  B.  A. 
(N.  S.)  745,  82  Pac.  609,  prior  to  admission  of  State  into  Union,  Congress 
has  power  to  grant  tide-lands  lying  between  high  and  low  water  mark 
within  its  boundaries ;  United  States  v.  Kagama,  118  U.  S.  380,  80  L.  Ed. 
2S0,  6  Sup.  Ct.  1112,  holding  act  of  Congress  valid,  giving  territorial 
courts  jurisdiction  of  crimes  committed  by  Indians ;  Late  Corporation  of 
the  Church  etc.  Latter-Day  Saints  v.  United  States,  136  U.  S.  43,  34 
L.  Ed.  491,  10  Sup.  Ct.  803,  holding  Congress  had  power  to  repeal  char- 
ter of  Mormon  Church  of  territory  of  Utah ;  Boyd  v.  Thayer,  143  U.  S. 
169,  36  L.  Ed  112, 12  Sup.  Ct.  385,  construing  naturalization  laws  of  Con- 
jp-ess  for  territory  of  Nebraska;  Shively  v.  Bc^vlby,  152  U.  S.  48,  38 
L.  Ed.  849,  14  Sup.  Ct.  566,  holding  Congress  has  power  to  grant  lands 
below  high-water  mark  of  navigable  river  in  territory;  Thompson  v. 
Utah,  170  U.  S.  348,  42  L.  Ed.  1066, 18  Sup.  Ct.  622,  provisions  of  Fed- 
eral Constitution,  relating  to  criminal  prosecutions,  apply  to  territories; 
Endleman  v.  United  States,  86  Fed.  459,  30  C.  C.  A.  186,  holding  Con- 
gress could  regulate  sale  of  liquors  in  Alaska;  Innis  v.  Bolton,  2  Idaho, 
416,  17  Pac.  268,  holding  territorial  legislature,  under  authority  of  Con- 
gress, could  disfranchise  voters  of  certain  class;  Shepherd  v.  Grimmett, 
2  Idaho,  1129,  31  Pac.  795,  holding  territorial  law  prescribing  ''test 
oath ' '  for  voters,  valid ;  dissenting  opinion  in  Morris  v.  Powell,  125  Ind. 
299,  9  L.  R.  A.  384,  25  N.  E.  229,  majority  holding  act  invalid  requiring 
additional  qualifications  of  voter  absenting  himself  from  State  for  cer- 
tain period;  Ferguson  v.  Allen,  7  Utah,  275,  26  Pac.  574,  and  dissent- 
ing opinion  in  Mackey  v.  Enzensperger,  11  Utah,  170,  39  Pac.  546, 
arguendo. 

Distinguished  in  Downes  v.  Bidwell,  182  U.  S.  364,  365,  45  L.  Ei 
1136,  21  Sup.  Ct.  817,  holding  Porto  Rico  by  treaty  became  territory 
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appurtenant  to  United  States,  bat  not  a  part  within  revenue  clauses  of 
Const.,  art.  I,  §  §. 

Power  of  Congress  over  voters  in  territories.    Note,  97  Am.  Bee 
267. 

Federal  control  of  elections.    Note,  53  L.  R.  A.  666. 

Bigamy  act  of  1882  Is  intended  to  make  territories  lit  for  statehood  hy 
estahlishing  them  on  basis  of  idea  of  family  as  arising  from  union  of  one 
man  with  one  woman. 

Approved  in  United  States  v.  Bitty,  208  U.  S.  401,  52  L.  Ed.  546,  28 
Sup.  Ct.  396,  holding  "other  immoral  purpose"  as  used  in  act  prohibit- 
ing immigration  of  prostitutes  included  concubinage  with  person  bring- 
ing in  foreign  woman.  • 

Plaintiff  seeking  damages  for  denial  of  right  to  register  must  allege 
all  facts  necessary  to  show  he  was  gualifled  voter,  negativing  disqualifica- 
tions fixed  by  law. 

Approved  in  McGowan  v.  Gardner,  186  Mo.  App.  489,  172  S.  W.  409, 
arguendo. 

Civil  liability  for  preventing  exercise  of  right  to  vote.    Note,  20 
Ann.  Gas.  1014. 

Personal  liability  of  election  oflScer  for  rejecting  ballots.    Note, 
11  L.  R.  A.  (N.  8.)  501. 

Right   to   damages   for  being  prevented  from  voting.    Note,   31 
L.  R.  A.  (N.  S.)  1107. 

How  far  right  to  v5te  is  absolute.    Note,  26  L.  R.  A.  483. 

Right  of  action  arising  from  every  injury.    Note,  1  E.  R.  0.  5S1, 
532. 

114  TJ.  S.  47-61,  29  L.  Ed.  61,  5  Sup.  Ct.  782,  BOHAU.  y.  DILLA. 

California  code  permits  an  eaultable  defense  hy  way  of  cross-eomplalnty 
in  answer  to  an  action  for  possession  of  lands. 

Approved  in  South  End  Min.  Co.  v.  Tinney,  22  Nev.  27,  35  Pac.  90, 
answer  setting  up  fraud  in  securing  patent,  allowed  in  an  action  of 
ejectment. 

To  charge  patentee  as  trustee,  claimant  must  show  himself  entitled  to 
the  patent  and  that  it  was  erroneously  refused  him  hy  Land  Department.  It 
is  not  sufficient  to  show  possihle  error  in  adjudging  title  to  patentee. 

Approved  in  Paine  v.  Foster,  9  Okl.  232,  262,  53  Pac.  115,  60  Pac.  25, 
reaffirming  rule;  Johnson  v.  Riddle,  240  U.  S.  481,  60  L.  Ed.  759,  36 
Sup.  Ct.  398,  holding  title  to  Choctaw  town-site  lots  is  not  impressed 
with  trust  in  favor  of  lessor  because  right  of  purchaser^  under  Atoka 
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agreement,  to  improvements  was  derived  from  lessee's  transferee^  who 
deprived  lessor  of  opportunity  to  make  improvements,  both  lessor  and 
lessee  being  trespassers;  Sawyer  v.  Gray,  205  Fed.  162,  upholding  bill 
to  have  patents  declared  held  in  trust;  Jameson  v.  James,  155  Cal.  279, 
100  Pac.  702,  complaint  to  have  title  under  patent  declared  held  in 
trust  held  insufficient;  Smith  v.  Love,  49  Fla.  241,  38  South.  380,  facts 
alleged  in  plea  are  held  sufficient  if  maintained  by  proofs  to  constitute 
plaintiff  trustee  of  legal  title  for  defendant;  Morrow  v.  Warner  Valley 
Stock  Co.,  56  Or.  347,  lOl  Pac.  184,  and  Pierson  v.  Loveland,  16  Idaho, 
637,  102  Pac.  343,  344,  both  holding  evidence  insufficient  to  show  title 
under  patent  impressed  with  trust;  Johnson  v.  Fleutsch,  176  Mo.  463, 
75  S.  W.  1008,  holding  assignee  of  land  warrant  having  performed 
legally,  delivering  warrant  to  register  of  land  office  not  responsible  for 
latter 's  negligence  reporting  location  to  general  land  office;  Gebo  v. 
Clarke  Fork  etc.  Min.  Co.,  30  Mont.  91,  75  Pac.  860,  complaint  to  hold 
patentee  of  public  land  a  trustee  thereof  does  not  state  a  cause  of 
action  when  it  does  not  appear  that  plaintiff  did  not  make  a  voluntary 
relinquishment;  Small  v.  Rakestraw,  28  Mont.  419,  420,  72  Pac.  747, 
748,  holding  holder  of  legal  title  under  patent,  because  of  Land  Depart- 
ment 's  error,  is  trustee,  plaintiff  showing  his  own  right  and  defendant 's 
lack  of  title;  Tonopah  etc.  R.  Co.  v.  Fellanbaum,  32  Nev.  295,  107  Pac. 
887,  plaintiff  suing  to  recover  land  alleged  to  belong  to  it  under  patent 
has  burden  of  proving  ownership;  Cagle  v.  Dunham,  14  Okl.  615,  78 
Pac.  562,  decision  rendered  by  Land  Department  after  due  notice  and 
hearing  will  not  be  set  aside  by  court  of  equity  upon  allegations  that 
perjury  was  committed  before  Land  Department;  Baldwin  v.  K^ith,  13 
Okl.  630,  75  Pac.  1126,  it  is  within  discretion  of  Secretary  of  Interior 
to  deny  application  to  make  homestead  entiy  made  by  person  who  has 
no  equities  in  land  when  land  is  covered  by  Indian  allotment  and  injus- 
tice would  be  done  by  canceling  allotment;  Parker  v.  Lynch,  7  Okl.  660, 
56  Pac.  1091,  offering  to  file  contest  against  homestead  entry  gives  party 
no  interest  in  land,  and  after  contest  rejected  he  cannot  maintain  action 
against  entryman  to  have  latter  declared  trustee  for  his  benefit ;  Thornton 
V.  Peery,  7  Okl.  448,  54  Pac.  651,  allegation  in  petition  that  prevailing 
party  in  land  office  introduced  perjured  testimony  will  not  authorize  court 
to  set  aside  the  findings  unless  there  are  allegations  that  no  other  testi- 
mony was  introduced ;  Loney  v.  Scott,  57  Or.  386,  32  L.  B.  A.  (N.  S.)  466, 
112  Pac.  175,  holding  patent  to  mineral  lands  issued  to  railroad  was  held 
in  trust  for  owners  of  prior  placer  locations;  Temple  v.  Osbiirn,  55  Or. 
509, 106  Pac.  17,  in  action  to  set  aside  judgment  against  plaintiff's  gran- 
tor plaintiff  not  being  party,  fraud  by  grantor  in  procuring  patent  is  no 
defense ;  Sparks  v.  Pierce,  115  U.  S.  413,  29  L.  Ed.  430,  6  Sup.  Ct.  105, 
holding  mere  occupant  of  public  lands  without  title  not  entitled  to  com- 
XII— 64 
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pensation  for  improvements;  Lee  v.  Johnson,  116  U.  S.  50,  29  L.  Ed. 
571,  6  Snp.  Ct.  249,  holding  alleged  fraud  in  secnring  piCtent  could  not 
avail  claimant;  American  Mtg.  Co.  v.  Hopper,  64  Fed.  557,  12  G.  C.  A. 
293,  and  California  Redwood  Co.  v.  Litle,  79  Fed.  856,  both  holding 
burden  upon  plaintiff  to  show  that  he  was  entitled  to  patent  before 
patentee;  Carter  v.  Thompson,  65  Fed.  331,  holding  town-site  patent 
could  be  set  aside  only  by  direct  proceeding  by  government;  Savage  v. 
Worsham,  66  Fed.  853,  protecting  patentee  against  alleged  homestead 
entry;  Savage  v.  Worsham,  72  Fed.  602,  protecting  patentee  from 
claimed  preference  right  of  entiy ;  Driver  v.  Evans,  47  Ark.  300, 1  S. AV. 
519,  holding  plaintiff  bound  to  prove  title  derived  from  State;  De  Toro 
V.  Robinson,  91  Cal.  377,  27  Pac^  673,  alleged  fraudulent  extension  of 
patent;  Janes  v.  Wilkinson,  2  Kan.  App.  369,  42  Pac.  738,  holding  mere 
naked  possessor  could  not  attack  voidable  patent;  Bangs  v.  Stephenson, 
63  Mich.  669,  30  N.  W.  320,  where  bill  failed  to  aver  good  faith  and 
compliance  with  statute;  Horsky  v.  Moran,  21  Mont.  348,  53  Pac.  1065, 
holding  town-site  patentee  entitled  over  locator  of  placer  claim;  South 
End  Min.  Co.  v.  Tinney,  22  Nev.  33,  35  Pac.  93  (see  dissenting  opinion 
in  2&  Nev.  57,  35  Pac.  102),  majority  holding  plaintiff  failed  to  show 
location  superior  to  that  of  defendant;  Parker  v.  Lynch,  7  Okl.  660,  56 
Pac.  1091,  holdmg  one  merely  offering  to  contest  homestead  entiy  can* 
not  maintain  action  against  patentee;  South  &  North  Ala.  R.  R.  Co.  v. 
Gilliam,  85  Ala.  175,  4  South.  695,  and  Sanford  v.  Sanford,  19  Or.  5, 
13  Pac.  603,  where  evidence  established  fraud  in  patentee  and  title  in 
plaintiff;  American  Mtge.  Co.  v.  Hopper,  56  Fed.  72,  and  Chism  v.  Price, 
54  Ark.  258,  15  S.  W.  885,  and  Monroe  Cattle  Co.  v.  Becker,  147  U.  S. 
57,  37  L.  Ed.  77,  13  Sup.  Ct.  221,  both  arguendo. 

Modified  in  Duluth  etc.  R.  R.  Co.  v.  Roy,  173  U.  S.  590,  48  L.  Ed,  820, 
19  Sup.  Ct.  550,  holding  one  entitled  to  complete  his  claim  against  an- 
other holding  patent  obtained  by  mistake. 

To  obtain  patent  as  pre-amptioner,  it  is  necessary  to  prove  continuouB 
and  personal  residence  after  filing  of  declaratory  statement. 

Approved  in  Small  v.  Rakestraw,  196  U.  S.  406,  49  L.  Ed.  629,  25 
Sup.  Ct.  285,  finding  by  Secretary  of  Interior  that  residence  of  home- 
stead  entryman  for  voting  purposes  was  in  another  precinct  from  that 
where  land  lies  is  not  erroneous  where  entryman,  after  entry,  voted  in 
another  county  and  secretary  may  have  had  other  testimony;  Moss  v. 
Dowman,  176  U.  S.  418,  44  L.  Ed.  528,  20  Sup.  Ct.  431,  holding  rights 
of  settler  in  good  faith  taking  possession  of  homestead  entry  of  an- 
other, same  recorded,  but  no  settlement,  attach  instantly,  first  being  out 
of  possession;  United  States  v.  Mills,  190  Fed.  520,  111  C.  C.  A.  345, 
homestead  patent  canceled  on  ground  that  residence  insufi&cient;  O'Con- 
nor V.  Ger^ens,  85  Minn.  490,  89  N.  W.  869,  holding  Secretary  of  In- 
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tenor  possesses  full  power  to  withdraw  public  lands  from  settlement 
and  market  at  will;  Kirby  t.  Lewis,  39  Fed.  72,  holding  actual  occu* 
pancy  barred  settlement  by  another;  Northern  Pac.  R.  Co.  v.  Amacker, 
53  Fed.  53,  holding  land  abandoned  by  pre-emption  claimant;  Duncan 
V.  Newcomer,  9  S.  D.  379,  69  N.  W.  582,  holding  land  not  taxable  until 
settler  had  a  perfect  equity. 

Necessity  of  both  residence  and  cultivation  as  condition  of  patent 
under  homestead  entry.    Note,  42  L.  B.  A.  (N.  S.)  752. 

Pre-emption  settler  may  be  excused  for  temporary  absences  caused  by 
well-f onnded  apprehensions  of  ylolence,  sickness,  epidemic,  etc 

Approved  in  Bertwell  v.  Haines,  10  Okl.  475,  63  Pac.  704,  where  one 
claiming  right  to  tract  of  government  land  settled  thereon  and  improved 
it,  short  absence  for  purpose  of  bringing  his  faniily  was  not  an  aban- 
donment. 

Public  lands — ^Right  of  entryman  to  notice  and  hearing  before  can- 
cellation of  entry.    Note,  76  Am.  St.  Rep.  882. 

114  n.  S.  52^7,  29  L.  Ed.  63,  5  Sup.  Cft.  735,  LOinSYTLLE  ETC.  R.  R.  CO. 
Y.  IDE. 

Suit  against  all  defendants  Jointly,  iwon  alleged  Joint  contracts  for 
transportation,  is  not  removable  by  one  defendant,  who  makes  separate 
defense,  since  it  does  not  introduce  separate  controversy. 

Approved  in  Hough  v.  Societe  Electrique  Westinghouse  De  Russie, 
232  Fed.  636,  remanding  to  State  court  complaint  as  to  one  defendant 
on  ground  that  obligation  was  reversal,  and  dismissing  as  to  another; 
German-American  Merc.  Bank  v.  Gas  Service  Corp.,  228  Fed.  828,  suit 
against  corporation  on  its  note,  and  surety  for  payment  of  same  does 
not  involve  separable  controversy;  Wright  v.  Ankeny,  217  Fed.  987, 
defendant  in  stockholder's  suit  may  remove  cause,  as  to  his  separate 
liability,  to  Federal  court;  Wright  v.  Ankeny,  217  Fed.  990,  acquiring 
jurisdiction  over  one  defendant  in  suit  by  receiver  against  several  de- 
fendants to  enforce  stockholder's  liability,  gives  no  jurisdiction  over 
another;  Northern  Pac.  Ry.  Ca.  v.  Mentzer,  214  Fed.  16,  130  C.  C.  A. 
404,  where  action  is  for  joint  tort  one  defendant  cannot  insist  it  is 
several;  Moloney  v.  Cressler,  210  Fed.  113,  126  C.  C.  A.  618, , bill  con- 
sidered and  held  to  be  for  specific  performance  of  contract  and  not  to 
present  separable  controversy  as  to  defendants  not  citizens  of  State; 
Regis  V.  United  Drug  Co.,  180  Fed.  207,  bill  to  restrain  infringement  of 
trademark  against  foreign  corporation  and  resident  officer  held  not  to 
show  separable  controversy  as  to  officer;  Lomax  v.  Foster  Lumber  Co., 
174  Fed.  966,  99  C.  C.  A.  463,  trespass  to  try  title  under  Texas  statutes 
against  several  defendants  held  not  to  involve  separable  controversy  as 
to  nonresident  defendants;  Manufacturers'  Commercial  Co.  v.  Brown 
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Alaska  Co.,  148  Fed.  310,  contracts  of  maker  and  several  indorsers  on 
promissory  note  are  separate  from  the  others,  and  may  be  removed  by 
any  defendant  who  would  have  the  right  if  sued  alone;  Iowa  etc.  Min, 
Co.  V.  Bliss,  144  Fed.  452,  where  plaintiff,  an  alien,  sued  defendant 
guaranty  company,  a  nonresident,  on  fidelity  bond,  in  which  only  obli- 
gation of  principal  was  to  hold  guaranty  company  harmless,  and  in 
same  action  plaintiff  sought  to  hold  principal  liable  for  embezzlement, 
controversy  between  plaintiff  and  guaranty  company  was  separable  from 
that  between  it  and  principal  on  bond;  Lucas  v.  Milliken,  139  Fed.  825, 
bill  for  specific  performance  of  contract  for  sale  of  stock  of  corpora- 
tion and  to  recover  damages  which  does  not  allege  insolvency  of  other 
party  to  contract  does  not  state  cause  of  action  against  corporation 
which  is  not  necessary  party,  and  its  joinder  will  not  defeat  right  of 
real  defendant  to  removal;  Cella  v.  Brown,  136  Fed.  443,  in  action  for 
specific  performance  to  compel  defendant  to  convey  certain  securities, 
where  it  was  alleged  that  bank  made  payments  for  complainant  and 
claimed  stock  pledged,  and  complainant  was  willing  to  reimburse  bank, 
the  bank  was  not  necessary  party;  Boatmen's  Bank  v.  Fritzlen,  135 
Fed.  661,  662,  68  C.  C.  A.  288,  holder  of  prior  mortgage  or  lien  is  not 
necessary  party  to  foreclosure  of  junior  mortgapre ;  Lathrop-Shea  &  Hen- 
wood  Co.  V.  Pittsburg  etc.  R.  Co.,  135  Fed.  620,  where,  in  complaint 
against  railroad  and  construction  company  for  services  between  plain- 
tiff and  latter,  citizenship  of  construction  was  diverse,  and  plaintiff 
alleged  in  single  cause  of  action  that  he  performed  services  for  railroad 
company,  and  construction  company  was  agent,  complaint  did  not  show 
separate  cause  of  action;  Miller  v.  Clifford,  133  Fed.  884,  5  L.  B.  A. 
(N.  S.)  49,  67  C.  C.  A.  52,  in  suit  in  equity  brought  in  State  court  on 
behalf  of  all  creditors  of  insolvent  bank  against  member  of  stockholders 
to  enforce  their  liability,  there  is  no  separate  controversy;  Vulcan 
Detinning  Co.  v.  American  Can  Co.,  130  Fed.  637,  bill  seeking  to  enjoin 
principal  defendants  from  practicing  secret  process  alleged  to  be  owned 
by  complainant,  and  to  restrain  another  defendant  from  assisting  them, 
does  not  present  separate  controversy  which  gives  latter  defendant  right 
of  removal;  Weldon  v.  Fritzlen,  128  Fed.  613,  holding  mortgagee  suing 
mortgagors  and  their  creditor  claiming  lien  to  obtain  decree  foreclos- 
ing mortgage,  adjusting  liens  and  priority  presents  single  controversy; 
Ward  V.  Franklin,  110  Fed.  796,  holding  action  against  number  of  de- 
fendants for  imprisonment,  complaint  charging  certain  defendants  in- 
stigated by  another,  not  removable  by  latter  as  involving  separable 
controversy;  Smedley  v.  Smedley,  110  Fed.  258,  holding  cause  of  action 
is  subject  matter  of  controversy  for  all  purposes  of  suit,  and  plaintiff's 
declarations  in  pleadings  determine  its  nature;  Colbum  v.  Hill,  101  Fed. 
505,  41  C.  C.  A.  467,  holding  consolidation  of  suit  after  its  removal 
with  another  suit  subsequently  commenced   in  Federal  court,  cannot 
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affect  jurisdiction  of  court  over  cause  removed;  Putnam  v.  Ingraham, 
114  U.  S.  69,  29  L.  Ed.  66,  6  Sup.  Ct.  747,  and  Brooks  v.  Clark,  119 
U.  S.  611,  30  L.  Ed.  485,  7  Sup,  Ct.  303,  botli  holding  partners  jointly 
sued  could  not  remove  suit;  St.  Louis  etc.  Ry.  Co.  v.  Wilson,  114  U.  S. 
62,  29  L.  Ed.  67,  6  Sup.  Ct.  739,  and  Weller  v.  J.  B.  Pace  Tobacco  Co., 
32  Fed.  862,  where  actions  to  compel  transfer  of  stock  were  held  in- 
separable and  not  removable;  Pirie  v.  Toedt,  116  U.  S.  42,  29  L.  Ed. 
332,  6  Sup.  Ct.  1035,  joint  actions  for  malicious  prosecution  held  in- 
separable. The  following  also  hold  controversy  not  removable:  Crump 
V.  Thurber,  115  U.  S.  61,  29  L.  Ed.  329,  6  Sup.  Ct.  1156,  and  Rogers  v. 
Van  Nortwick,  46  Fed.  514,  both  suits  to  recover  shares  of  stock; 
Starin  v.  New  York,  116  U.  S.  259,  29  L.  Ed.  391,  6  Sup.  Ct.  32,  suit 
to  restrain  use  of  landing  places  by  different  companies;  Sloane  v.  An- 
derson, 117  U.  S.  278,  29  L,  Ed.  900,  6  Sup.  Ct.  732,  action  for  wrong- 
ful seizure  of  property;  Fidelity  Ins.  Co.  v.  Huntington,  117  U.  S.  281, 

29  If.  Ed.  899,  6  Sup.  Ct.  734,  creditor's  bill  to  subject  encumbered 
property  to  payment  of  judgment;  Little  v.  Giles,  118  U.  S.  601,  602, 

30  L.  Ed.  271,  7  Sup.  Ct.  35,  36,  and  Rumsey  v.  Call,  28  Fed.  771,  bills 
to  quiet  title,  alleging  conspiracy;  Graves  v.  Corbin,  132  U.  S.  588,  33 
L.  Ed.  468,  10  Sup.  Ct.  202,  bill  to  reach  partnership  property;  Tor- 
rence  v.  Shedd,  144  U.  S.  631,  36  L.  Ed.  531,  12  Sup.  Ct.  727,  suit  for 
partition;  Merchants'  Cotton-Press  Co.  v.  North  American  Ins.  Co.,  151 
U.  S.  384,  38  L.  Ed.  204,  14  Sup.  Ct.  372,  action  by  insurance  companies 
against  railroad,  in  nature  of  creditor's  bill;  Winnemans  v.  Edgington, 
27  Fed.  326,  and  Sexton  v.  Seelye,  39  Fed.  705,  both  actions  to  recover 
personal  property ;  Thompson  v.  Dixon,  28  Fed.  6,  and  Thurber  v.  Miller, 
67  Fed.  373,  14  C.  C.  A.  432,  both  suits  to  foreclose  mortgage;  Hax  v. 
Caspar,  31  Fed.  500,  bill  to  set  aside  decree;  Western  Union  Tel.  Co. 
V.  Brown,  32  Fed.  338,  action  on  bond  remanded  under  act  of  March, 
1887;  Anderson  v.  Appleton,  32  Fed.  859,  action  to  establish  will;  Wood- 
rum  V.  Clay,  33  Fed.  899,  and  Wells  &  Co.  v.  Chicago  etc.  Ry.  Co.,  85 
Fed.  881,  actions  for  damages;  Patchin  v.  Hunter,  38  Fed.  52,  suit  on 
note  against  partners;  Kaitel  v.  Wylie,  38  Fed.  866,  trespass  on  the 
case;  Bissell  v.  Canada  etc.  Ry.,  39  Fed.  226,  and  Ames  v.  Chicago 
etc.  Ry.  Co.,  39  Fed.  883,  both  actions  to  enforce  lien  and  obtain  pri- 
ority; State  v.  Columbus  etc.  R.  Co.,  48  Fed.  628,  mandamus  against 
railroads  to  compel  them  to  lower  grade;  Fox  v.  Mackey,  60  Fed.  6, 
action  in  tort  against  directors,  etc.;  Barth  v.  Coler,  60  Fed.  468,  9 
C.  C.  A.  91,  to  set  aside  deeds ;  In  re  The  Jamecke  Ditch,  69  Fed.  170, 
petition  to  establish  drain;  Moore  v.  Los  Angeles  Iron  etc.  Co.,  89  Fed. 
78,  suit  for  damages  against  corporation  and  stockholders;  National 
Docks  etc.  Ry,  Co.  v.  Pennsylvania  R.  R.  Co.,  52  N.  J.  Eq.  63,  28  Atl. 
74,  joint  action  against  lessor  and  owner  to  establish  right  of  way; 
McNeal  Pipe  ft  Foundry  Co.  v.  Howland,  99  N.  C.  206,  6  Am.  St  Bep. 
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517,  5  S.  E.  747,  action  npon  contract;  Donglas  v.  Richmond  etc.  R.  R. 
Co.,  106  N.  C.  80,  10  S.  E.  1052,  suit  by  stockholder  in  resident  corpo- 
ration, against  it  and  a  nonresident  corporation  for  relief;  Blacklock  v. 
Small,  127  U.  S.  105,  82  L..  Ed.  78,  8  Sup.  Ct.  1099,  holding  suit  sub- 
stantially between  two  defendants,  residents  of  same  State,  not  within 
Federal  jurisdiction;  Evans  v.  Durango  Land  etc.  Co.,  80  Fed.  437,  25 
C.  C.  A.  631,  holding  claim  for  continuing  trespass  stated  but  one  cause 
of  action;  Hicklin  v.  Marco,  56  Fed.  556,  6  C.  C.  A.  10,  dissenting 
opinion,  majority  holding  party  to  foreclosure  not  indispensable,  and 
jurisdiction,  therefore,  not  defeated. 

Distinguished  in  Chicago  etc.  Ry.  Co.  v.  New  York  etc.  R.  Co.,  24 
Fed.  517,  holding  plaintiff  could  not  convert  a  several  liability  into 
joint,  and  defeat  removal  of  cause;  Beuttel  v.  Chicago  etc.  Ry.,  26  Fed. 
51,  holding  action  against  railroad  and  engineer  for  personal  injuries 
separable,  and  one  defendant  entitled  to  removal;  Stanbrough  v.  Cook, 
38  Fed.  373,  3  L.  B.  A.  402,  holding  action  to  recover  realty,  etc.,  sep- 
arable as  to  defendant  owners  and  tenants;  Bacon  v.  Felt,  38  Fed.  871, 
denying  motion  to  remand  in  suit  to  quiet  title;  Arrowsmith  v.  Nash- 
ville etc.  R.  Co.,  57  Fed.  169,  holding  plaintiff  could  not  join  defendant 
for  sole  purpose  of  defeating  Federal  jurisdiction;  Fergason  v.  Chicago 
etc.  Ry.  Co.,  63  Fed.  178,  action  against  railroad  and  plaintiff's  coser- 
vants  held  separable;  Garner  v.  Second  Nat.  Bank,  66  Fed.  371,  where 
all  defendants  were  nonresidents,  case  held  removable;  Rich  v.  Gross, 
'29  Neb.  340,  45  N.  W.  468,  removing  distinct  and  separate  cause  of 
action,  set  up  in  answer  of  one  defendant. 

Removal    of    cause   because    of   separable    controversy.     Note,   6 
L.  B.  A.  (N.  S.)  65,  66,  91. 

Defendant  has  no  rlfl[ht  to  say  that  an  action  shall  he  several  which 
plaintiff  electa  to  make  Joint,  although  his  separate  defense  may  defeat 
joint  recovery. 

.  Approved  in  Chicago  etc.  Ry.  Co.  v.  Willard,  220  U.  S.  425,  426,  55 
L.  Ed.  526,  31  Sup.  Ct.  460,  following  rule;  Alabama  etc.  Ry.  Co.  v. 
Thompson,  200  U.  S.  216,  50  L.  Ed.  446,  447,  26  Sup.  Ct.  161,  where 
plaintiff  has  elected  to  sue  jointly  in  tort  foreign  corporatioii  and  its 
servants,  who  caused  the  injury,  separable  controversy  arises;  City  of 
Cleveland  v.  Cleveland  etc.  Ry.  Co.,  147  Fed.  176,  77  C.  C.  A.  467,  plain- 
tiff had  right  to  join  lessee  in  possession  with  lessor,  and  conclude  both 
in  one  suit;  Thomas  v.  Great  Northern  Ry.  Co.,  147  Fed.  85,  77  C.  C.  A. 
255,  under  Washington  statute  servant  may  be  joined  with  master  in  an 
action  by  another  servant  for  personal  injuries  alleged  to  have  resulted 
from  their  negligence;  Iowa  etc.  Min.  Co.  v.  Bliss,  144  Fed.  454,  bond 
signed  by  employee  and  bonding  company  is  not  joint  obligation;  Bryee 
V.  Southern  R.  Co.,  122  Fed.  711,  holding  snit  against  several  defend- 
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ants,  complaint  alone  determines  removability  except  where  petition 
proves  erroneous  joining  of  defenda^nts;  Bates  v.  Carpentier,  98  Fed. 
4549)  holding  snit  qniet  title  State  court  against  number  defendants  is 
several,  and  defendant  citizen  of  different  State  from  complainant  may 
remove  cause,  jurisdictional  amount  existing;  Dowell  v.  Chicago  etc. 
Ry.  Co.,  83  Kan.  567,  112  Pac.  138,  one  injured  by  negligent  operation 
of  engine  has  right  to  join  railway  company  and  engineer  as  defend- 
ants in  suit  for  damages ;  Hough  v.  Southern  Ry.  Co.f  144  N.  C.  696, 
697,  702,  57  S.  E.  471,  473,  Southern  Ry.  Co.  v.  Miller,  1  Ga.  App.  620, 
57  S.  E.  1092,  and  Vanzant  v.  Southern  Ry.  Co.,  135  Ga.  449,  69  S.  E. 
724,  all  holding  action  against  nonresident  railroad  company  and  resi- 
dent servant  alleging  joint  tort  is  not  separable;  Pirie  v.  Tvedt,  115 
U.  S.  42,  29  L.  Ed.  832,  5  Sup.  Ct.  1035,  holding  defendants  could  not 
object  to  joint  action  for  malicious  prosecution;  Torrence  v.  Shedd,  144 
U.  S.  531,  36  L.  Ed.  531,  12  Sup.  Ct.  727,  biU  for  partition  of  tract  of 
land;  Council  v.  Smiley,  156  U.  S.  340,  39  L.  Ed.  446,  15  Sup.  Ct.  354, 
where  petition  for  removal  was  held  sufficient,  plaintiff  seeking  relief 
agninst  one  party  alone;  Texas  v.  Day  Land  etc.  Co.,  49  Fed.  597,  hold- 
ing plaintiff  could  rely  upon  two  counts  and  proceed  in  its  own  way ; 
Brown  v.  Coxe,  75  Fed.  689,  joint  action  against  tort-feasors. 

Distinguished  in  Lane  Bros.  Co.  v.  Rickard,  135  Ga.  652,  Ann.  Oas. 
1912A,  234,  70  S.  E.  565,  State  court  cannot  try  issue  of  citizenship  of* 
defendant  on  ^petition  for  removaL 

114  n.  8.  57-eo,  29  L.  Ed.  66,  6  Snp.  Ot.  746,  FUTNAM  y.  IKOKAHAM. 

On  suit  against  several  defendants  on  an  alleged  joint  liability,  answer 
by  one,  a  nonresident,  denying  sndi  joint  or  any  liability,  does  not  tntrodnce 
a  separable  controversy. 

Approved  in  German-American  Merc.  Bk.  v.  Gas  Service  Corp.,  228 
Fed.  828,  suit  against  corporation  on  note  and  against  surety  company 
guaranteeing  judgment  of  same  does  not  involve  separable  controversy; 
Regis  V.  United  Drug  Co.,  180  Fed.  207,  suit  against  foreign  corpora- 
tion and  resident  officer  to  restrain  infringement  held  not  to  involve 
separable  controversy;  Vulcan  Detinning  Co.  v.  American  Can  Co.,  130 
Fed.  637,  bill  which  seeks  to  enjoin  principal  defendants  from  prac- 
ticing secret  process  owned  by  complainant,  learned  through  employee 
of  complainant,  does  not  present  a  separate  controversy;  Hough  v. 
Southern  Ry.  Co.,  144  N.  C.  698,  57  S.  E.  471,  suit  against  nonresident 
railroad  company  and  resident  servant  for  joint  negligence  does  not  in- 
volve separable  controversy. 

Approved  in  following,  holding  controversies  not  separable  or  remov- 
able: Crump  V.  Thurber,  115  U.  S.  61,  29  L.  Ed.  329,  6  Sup.  Ct.  1167, 
Starin  v.  New  York,  115  U.  S.  259,  29  L.  Ed.  391,  6  Sup.  Ct.  32,  Sloane 
V.  Anderson,  117  U.  S.  278,  29  L.  Ed.  900,  6  Sup.  Ct.  732,  Fidelity  Ins. 
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etc.  Co.  V.  Huntington,  117  U.  S.  281,  29  L.  Ed.  899,  6  Sup.  Ct.  734, 
Brooks  V.  Clark,  119  U.  S.  509,  511,  30  L.  Ed.  484,  485,  7  Sup.  Ct.  302, 
303,  Graves  v.  Corbin,  132  U.  S.  588,  33  L.  Ed.  468,  10  Sup.  Ct.  202, 
Thompson  v.  Dixon,  28  Fed.  6,  Hax  v.  Caspar,  31  Fed.  500,  Western 
Union  Tel.  Co.  v.  Brown,  32  Fed.  338,  Patchin  v.  Hunter,  38  Fed.  52, 
Ames  V.  Chicago  etc.  Ry.  Co.,  39  Fed.  883,  884,  In  re  The  Jarnecke 
Ditch,  69  Fed.  169,  and  McNeal  Pipe  &  Foundry  Co.  v.  Howland,  99 
N.  C.  206,  6  Ant  St.  Rep.  517,  5  S.  E.  747. 

Removal   of   cause   because   of   separable    controversy.     Note,   5 
L.  R.  A.  (N.  S.)  66,  68,  91,  98. 

Fact  that  one  of  several  parties  Jointly  sued,  defaults,  places  the  parties 
in  no  different  position  with  reference  to  removaL 

Approved  in  Lederer  v.  Sire,  105  Fed.  530,  holding  one  of  two  defend- 
ants in  State  court  as  necessary  party,  citizen  with  plaintiff  and  suffer- 
ing default,  codefendant  cannot  remove  on  diversity  of  citizenship; 
Wilson  V.  Oswego  Tp.,  151  U.  S.  66,  38  L.  Ed.  75,  14  Sup.  Ct.  263,  deny- 
ing removal,  notwithstanding  default  of  one  defendant;  Sinclair •v. 
Pierce,  50  Fed.  852,  and  Tate  v.  Douglas,  113  N.  C.  196,  18  S.  E.  203, 
both  holding  default  of  codefendants  did  not  alter  situation  as  to 
removal. 

114  TJ.  S.  ^0-62,  29  L.  Ed.  66,  5  Sup.  Ot.  738,  ST.  LOUIS  ETC.  BY.  00.  T. 
WILSON. 

Action  by  citizen  of  one  State  against  domestic  corporation  and  non- 
residents, to  compel  company  to  transfer  stock  standing  in  name  of  latter, 
is  on  a  single  cause  of  action,  and  not  removable. 

Approved  in  Moloney  v.  Cressler,  210  Fed.  109,  112,  126  C.  C.  A.  618, 
complaint  considered  and  held  to  be  for  specific  x)erformance  of  con- 
tract and  not  to  present  separable  controversy;  R^s  v.  United  Drug 
Co.,  180  Fed.  208,  suit  against  nonresident  corporation  and  resident 
officer  to  restrain  infringement  does  not  present  separable  controversy; 
Lucas  V.  Milliken,  139  Fed.  823,  bill  for  specific  performance  of  contract 
for  sale  of  stock  of  corporation  which  does  not  allege  insolvency  of 
other  contracting  party  nor  that  he  is  about  to  dispose  of  stock  does 
not  state  a  cause  of  action  against  company;  Talbot  J.  Taylor  &  Co.  v. 
Southern  Pac.  Co.,  122  Fed.  154,  holding  a  stockholder  is  an  indispen- 
sable party  to  suit  to  enjoin  the  voting  of  his  stock  at  meeting  of  share- 
holders for  election  of  directors;  Patterson  v.  Farmington  St.  Ry.  Co., 
Ill  Fed.  263,  holding  suit  for  specific  performance  in  requiring  transfer 
on  corporation  books,  corporation  necessary  p^arty,  but  of  complainant's 
State,  cause  not  removable  by  principal  defendant. 

Approved  in  following,  denying  removal :  Crump  v.  Thurber,  115  U.  S. 
61,  29  L.  Ed.  329,  5  Sup.  Ct.  1156,  and  Weller  v.  J.  B.  Pace  Tobacco  Co.« 
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32  Fed.  862,  both  actions  to  compel  transfer  of  stock  by  nonresidents; 
Brooks  v.  Clark,  119  U.  S.  511,  30  L.  Ed.  485,  7  Sup.  Ct.  303,  holding 
joint  action  against  partners  not  separable,  and,  therefore,  not  remov- 
able; Swan  Land  etc.  Co.  v.  Frank,  148  U.  S.  611,  37  L.  Ed.  580,  13  Sup. 
Ct.  694,  where  joining  of  indispensable  parties  defeated  Federal  juris- 
diction ;  Wilson  v.  Oswego  Tp.,  151  U.  S.  67,  38  L.  Ed.  75,  14  Sup.  Ct. 
264,  suit  seeking  cancellation  of  bonds;  Merchants'  Cotton-Press  Co.  v. 
North  America  Ins.  Co.,  151  U.  S.  381,  38  L.  Ed  203,  14  Sup.  Ct.  371 
(affirming  91  Tenn.  541,  19  S.  W.  756),  action  by  insurance  companies 
against  railroad  and  other  insurance  companies,  to  recover  on  account 
of  loss  by  fire;  Perrin  v.  Lepper,  26  Fed.  548,  where  controversy  was 
between  resident  administrator  and  nonresident  heirs  and  resident  lega- 
tee; Thompson  v.  Dixon,  28  Fed.  6,  8,  suit  to  foreclose  mortgage,  mort- 
gagors and  mortgagees  being  residents  of  same  State;  Anderson  v. 
Appleton,  32  Fed.  859,  action  to  establish  will;  Bronson  v.  St.  Croix 
Lumber  Co.,  35  Fed.  635,  replevin  between  citizens  of  same  State; 
Tearian  v.  Horner,  36  Fed.  131,  holding  suit  to  compel  partnership 
accounting  involved  single  controversy;  Patchin  v.  Hunter,  38  Fed.  52, 
action  on  note  against  partners;  State  v,  Cplumbus  etc.  R.  Co.,  48  Fed, 
628,  mandamus  against  railroads  to  compel  lowering  of  grades ;  Missouri 
V.  New  Madrid  County,  73  Fed.  307,  holding  county  necessary  party  in 
suit  to  set  aside  disposition  of  swamp-lands,  thus  defeating  Federal 
jurisdiction ;  Scoutt  v.  Keck,  73  Fed.  904|  20  C.  C.  A.  103,  bill  for  specific 
performance  of  contract  for  sale  of  land,  where  agent  was  held  a  neces- 
sary party;  McNeal  Pipe  &  Foundry  Co.  v.  Howland,  99  N.  C.  206,  6 
Am.  St.  Eep.  517,  5  S.  E.  747,  action  on  contract;  Douglas  v.  Richmond 
etc.  R.  R.  Co.,  106  N.  C.  80, 10  S.  E.  1052,  action  by  stockholder  against 
resident  corporation  and  nonresident  corporation,  holding  majority  of  its 
stock,  to  enjoin  issuance  of  mortgage  bonds ;  dissenting  opinion  in  Will- 
iamson v.  Krohn,  66  Fed.  663,  13  C.  C.  A.  668,  majority  holding  bridge 
company  not  necessary  party  in  suit  to  compel  assignment  of  its  stock. 
Distinguished  in  Gamer  v.  Second  Nat.  Bank,  66  Fed.  371,  where 
single  controversy  was  between  citizens  of  different  States. 

Removal  of  cause  because  of  separable  controversy.    Note,  5  L.  B.  A« 
(N.  S.)  53,  60,  66,  85. 

corporation  is  necessary  party  to  action  to  compel  transfer  of  its  stock. 
Approved  in  United  States  v.  Lake  Shore  &  M.  S.  Ry.  Co.,  203  Fed. 
318,  holding  in  prosecution  under  Sherman  Act  trustees  of  stock  of  de- 
fendant should  be  made  parties ;  Baltimore,  C.  &  A.  Ry.  Co.  v.  Godeffroy, 
182  Fed.  535, 105  C.  C.  A.  63,  common  stockholders  and  corporation  are 
necessary  parties  to  suit  by  holders  of  preferred  stock  to  fix  lien  on 
franchises. 
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Disting^iished  in  Hamilton  v.  Savannah  etc.  Ry.  Co.,  49  Fed.  420,  hold- 
ing contractors  for  construction  of  railroad,  not  necessary  parties  to 
action  to  avoid  conveyance  and  establish  trust. 

114  n.  S.  63-86,  29  L.  Ed.  67,  5  Sap.  Cft.  1021,  SABOElTr  Y.  HALL  SAFE 
ETC.  00. 

Sargent  patent,  for  Improvement  In  time-locks,  constmed,  and  held  not 
infringed  hy  structure  tn  which  combination  has  not  a  revolving  bolt. 

Approved  in  Universal  Brush  Co.  v.  Sonn,  146  Fed.  531,  Morrison 
patent  No.  717,014,  claim  1,  for  method  of  making  brushes,  infringed 
by  Sonn  patent  No.  791,510;  Westinghouse  Electric  etc.  Co.  v.  Cutter 
Electric  etc.  Co.,  136  Fed.  221,  Wright  and  Aalborg  patent  No.  633,772. 
for  automatic  electric  circuit  breaker  not  infringed;  Rembert  Roller 
Compress  Co.  v.  American  Cotton  Co.,  129  Fed.  369,  64  C.  C.  A.  26,  Rem- 
bert patent  No.  441,022,  for  method  of  baling  cotton,  .not  infringed  by 
Graves  patent  No.  473,144;  Brown  v.  Davis,  116  U.  S.  249,  29  L.  Ed.  663, 
6  Sup.  Ct.  386,  holding  use  of  band,  instead  of  lever  described  in  patent 
for  grain-drill,  not  an  infringement;  Hendy  v.  Miners'  Iron  Works,  127 
U.  S.  376,  82  L.  Ed.  209,  8  Sup.  Ct.  1279,  claim  describing  cylinder  as 
having  chambers,  in  patent  for  ore-stamp  feeder,  is  not  infringed  by  use 
of  smooth  cylinders. 

In  patents  for  combination  of  mechanism,  limitations  and  provisos* 
especially  when  introduced  Into  application  after  It  had  been  persistently 
rejected,  must  be  strictly  construed  in  favor  of  public,  and  regarded  as  dis- 
claimers. 

Approved  in  Hubbell  v.  United  States,  179  U.  S.  82,  45  L.  Ed.  99,  21 
Sup.  Ct.  26,  holding  claim  for  patent  cannot  be  construed  as  to  cover 
either  what  was  rejected  by  the  patent  office  or  disclosed  by  prior  de- 
vices; Thacher  v.  Transit  Const.  Co.,  228  Fed.  907,  patentee  amending 
claims  to  contain  limitation  demanded  by  patent  office,  and  not  appeal- 
ing, is  bound  by  decision,  whether  right  or  wrong ;  Elbs  v.  Rochester  Egg 
Carrier  Co.,  197  Fed.  765,  patent  for  egg-carrier  held  limited  to  narrow 
improvement  on  prior  structures;  St.  Louis  St.  Flushing  Mach.  Co.  v. 
Sanitary  St.  Flushing  Mach.  Co.,  178  Fed.  924,  103  C.  C.  A.  565,  patent 
for  street  washer  covering  combination  of  elements  previously  in  use 
held  limited,  and  not  infringed;  Western  Engineering  Const.  Co.  v. 
Risdon  Iron  &  L.  Works,  174  Fed.  231,  98  C.  C.  A.  132,  patent  for  gold 
dredger  construed  narrowly  and  held  not  infringed;  American  Stove  Co. 
V.  Cleveland  Foundry  Co.,  158  Fed.  983,  86  C.  C.  A.  182,  patent  for  oil 
burner,  construed  in  light  of  modification  of  specifications,  and  held  not 
infringed;  New  York  Asbestos  Mfg.  Co.  v.  Ambler  Asbestos  Air-Ceil  etc. 
Co.,  103  Fed.  320,  321,  322,  holding  definitions  and  admissions  made  by 
applicant  for  patent  in  differentiating  his  invention  from  others,  subse- 
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quently  bind  in  constraction  of  patent;  National  Hollow  Brake  Beam 
Co.  V.  Interchangeable  Brake  Beam  Co.^  99  Fed.  764,  holding  patentee 
limiting  claim  by  amendment  after  rejection  by  patent  office,  has  aban- 
doned to  public  broad  original  claim,  except  as  modified;  Lane  v.  Levi, 
21  App.  D.  C.  176,  where  ingredient  is  described  as  necessary  part  of 
composition  patent  is  not  infringed  by  composition  not  having  such  in- 
gredient, though  ingredient  unnecessary  to  result;  Schillinger  v.  Cran- 
ford,  4  Mackey  (D.  C),  477,  specification  that  particular  part  of  patent 
is  made  of  particular  material  limits  rights  of  patentee;  Shepard  v. 
Carrigan,  116  U.  S.  597,  598,  29  L.  Ed.  724,  6  Sup.  Ct.  495,  holding  pat- 
ent for  skirt  protector  limited  to  plaited  or  fluted  bands;  Crawford  v. 
Heysinger,  123  U.  S.  607,  31  L.  Ed.  274,  8  Sup.  Ct.  408,  patent  for  staple- 
fastener  limited  to  reciprocating  clincher  and  stationary  staple-support- 
ing anvil;  Roemer  v.  Peddie,  132  U.  S.  317,  38  L.  Ed.  383,  10  Sup.  Ct. 
99,  and  holding  patent  dispensing  with  bottom  plate  for  lock-case  not 
infringed  by  one  having  such  plate;  Knapp  v.  Morss,  150  U.  S.  229,  87 
L.  Ed.  1062,  14  Sup.  Ct.  84,  patent  for  dress-form  held  not  infringed 
where  one  of  its  essential  elements  was  left  out;  Otis  Bros.  Mfg.  Co.  v. 
Crane  Bros.  Mfg.  Co.,  27  Fed.  555,  holding  improvement  in  brakes  for 
hoisting  apparatus,  not  infringed;  Falls  Rivet  Co.  v.  Wolfe,  40  Fed. 
470,  improvement  in  friction  clutches  limited  to  device  described ;  Smith 
V.  Pittsburgh  Gas  Co.,  42  Fed.  150,  holding  defendant's  process  for  pro- 
ducing illuminating  gas  from  natural  gas,  not  an  infringement;  Heine 
Safety-Boiler  Co.  v.  Anheuser-Busch  Brewing  Assn.,  43  Fed.  790,  limit- 
ing claim  to  mud-drum  having  but  one  chamber;  Johnson  Co.  v.  Pacific 
Rolling  Mills  Co.,  47  Fed.  589,  restricting  patent  to  form  of  rail  speci- 
fied; Lane  v.  Park,  49  Fed.  458,  holding  restricted  claim  did  not  cover 
mere  flat  metal  blanks  in  rough  state;  J.  L.  Mott  Iron  Works  v.  Stand- 
ard Mfg.  Co.,  53  Fed.  821,  4  C.  C.  A.  28  (affirming  51  Fed.  84),  where 
patent  for  waste  valves,  etc.,  was  strictly  construed,  and  held  not  in- 
fringed ;  Frank  v.  Wm.  P.  Mockridge  Mfg.  Co.,  65  Fed.  524,  holding  cuff- 
fastener  covered  only  specific  form  described;  Walter  A.  Wood  Mowing 
etc.  Co.  V.  William  Deering  &  Co.,  66  Fed.  550,  limiting  patent  to  single- 
jointed  sheaf -carriers ;  Wheaton  v.  Norton,  70  Fed.  842,  17  C.  C.  A.  447, 
and  Norton  v.  Jensen,  90  Fed.  422,  33  C.  C.  A.  141  (affirming  81  Fed. 
497),  both  holding  can-heading  device  not  infringed  by  device  omitting 
an  essential  element ;  Carter  Mach.  Co.  v.  Hanes,  70  Fed.  866,  confining 
patentee  to  machine  described  in  his  patent;  Craig  v.  Michigan  Lubri-i 
rator  Co.,  72  Fed.  176,  sight-feed  lubricator  held  not  infringed;  Engle 
Sanitary  &  Cremation  Co.  v.  Elwood,  73  Fed.  485,  improvement  in  fur- 
nace for  burning  wet  material,  not  infringed  by  different  improvement; 
Muller  V.  Lodge  &  Davis  Mach.  Tool  Co.,  77  Fed.  629,  23  C.  C.  A.  357, 
holding  patent  for  tool-holder  for  lathes,  not  infringed;  Truman  v. 
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Holmes,  87  Fed.  747,  31  C.  C.  A.  215,  limiting  patent  for  Freaking  cart 
to  braces  which  extended  beneath  the  axle;  Griffith  v.  Shaw,  89  Fed.  318, 
restricting  patent  for  cal£-weaners,  and  holding  no  infringement ;  Warren 
V.  Casey,  93  Fed.  966,  36  C.  C.  A.  29,  holding  improvement  for  eyeglass 
case  limited  and  not  infringed;  Rodebangh  v.  Jackson,  37  Fed.  884, 
argaendo. 

Distingaished  in  Wirt  v.  Brown,  32  Fed.  286,  holding  patent  for  foun- 
tain pen  infringed  by  use  of  equivalent  element;  Consolidated  Roller- 
Mill  Co.  V.  Coombs,  39  Fed.  29,  holding  patent  for  roller-grinding  mill 
infringed  by  nse  of  equivalents;  Reece  Button  etc.  Co.  v.  Globe  Button 
etc.  Co.,  61  Fed.  965,  969,  10  C.  C.  A.  194,  holding  button-hole  machine 
infringed  by  use  of  machine  merely  changing  movement  of  parts. 

Miscellaneous.  Cited  in  Simplex  Ry  Appliance  Co.  v.  Wands,  115 
Fed.  521,  53  C.  C.  A.  171,  holding  parol  evidence  is  admissible  in  aiding 
court  in  construing  construction  of  patent  and  proper  limits  which  should 
be  imposed  on  the  claims. 

114  n.  8.  87-103,  29  L.  Ed.  96,  5  Sup.  Cft.  1069,  ELEOTBIC  R.  B.  SIONAIi 
CO.  ▼.  HALL  BY.  SIGNAL  CO. 

To  constitute  Infringement,  result  attained  and  elements  combined  must 
be  the  same,  so  that  each  element  shall  perform  same  function,  provided 
differisnces  alleged  are  not  merely  colorable. 

Approved  in  Union  Paper  Bag  Mach.  Co.  v.  Advance  Bag  Co.,  194 
Fed.  134,  114  C.  C.  A.  204,  patent  for  paper  bag  machine  held  limited 
to  essential  element  described,  and  not  infringed ',  Palmer  v.  Jordan  Mach. 
Co.,  186  Fed.  506,  patent  for  inverting  tubular  fabrics  construed  and 
held  not  infringed;  Herzog  v.  New  York  Telephone  Co.,  172  Fed.  435, 
patent  for  bi-directional  electric  signal  apparatus  for  hotels  held  not 
infringed  by  system  in  use  in  telephone  exchange;  Hall  Sig^ial  Co.  v. 
General  Ry.  Signal  Co.,  168  Fed.  69,  Wilson  patent  for  electric  railway 
signal  apparatus  held  entitled  to  rank  as  pioneer  and  to  broad  construc- 
tion, and  held  infringed;  Imperial  Bottle  Cap  etc.  Co.  v.  Crown  Cork 
etc.  Co.,  139  Fed.  323,  71  C.  C.  A.  442,  Painter  patent  No.  468,258,  for 
bottle-stopper,  not  infringed  by  Abbott  patent  No.  704,167;  Milwaukee 
Carv.  Co.  v.  Brunswick-Balke-Collender  Co.,  126  Fed.  185,  61  C.  C.  A. 
175,  holding  Smith  &  Post  carving  machine,  though  not  of  pioneer  char- 
acter, is  true  combination  and  patentable,  but  not  infringed  by  another 
using  some  of  same  elements ;  Brown  v.  Puget  Sound  Reduction  Co.,  110 
Fed.  389,  holding  Brown  patent  No.  471,264,  for  ore-roasting  furnace, 
is  infringed  by  furnace  constructed  in  accordance  with  theRapp  patent 
No.  532,013 ;  Lane  v.  Levi,  21  App.  D.  C.  176,  compound  is  not  infringed 
by  another  which  omits  an  unnecessary  ingredient,  described  in  pat- 
ent as  essential;  Kinzel  v.  Luttrell  Brick  Co.,  67  Fed.  927,  15  C.  C.  A. 
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82,  holding  patent  for  brick-kiln  not  infringed  by  one  omitting  use  of 
side  walls  made  of  dirt  or  of  plank  covei^ing. 

Pope  railroad-signal  patent  is  not  infringed  by  Hall  and  Snow  patent, 
operated  hj  wlieels  of  passing  train  and  using  different  arrangement  of 
batteries  and  currents. 

Cited  in  Electric  Ry.  Co.  v.  Jamaica  etc.  R.  Co.,  61  Fed.  672,  arguendo. 

114  U.  S.  104-120,  29  !•.  Ed.  106,  6  Sap.  Ot.  788,  THOMSON  ▼.  WOOSTEB. 

Decree  pro  confesso  regards  statement  of  bill  as  confessed  and  proved, 
and  is  conclusive,  unless  sbown  to  be  erroneous  by  other  statements  con- 
tained in  biU  itself. 

Approved  in  Provident  Life  &  Trust  Co.  v.  Camden  &  T.  Ry.  Co.,  177 
Fed.  869,  101  C.  C.  A.  68,  defendant  is  not  entitled  to  notice  of  entry 
of  final  decree  where  entered  pro  confesso;  North  Chicago  St.  R.  Co.  v. 
Chicago  Union  Traction  Co.,  150  Fed.  630,  under  Federal  practice  in 
equity,  after  answering  original  bill,  defendant  is  entitled  to  plead  only 
to  new  matter  introduced  by  amendment;  Third  Nat.  Bank  v.  Atlantic 
City,  130  Fed.  764,  65  C^  C.  A.  177,  where  bill  to  establish  complain- 
ant's right  to  a  fund  set  out  grounds  and  alleged  priority,  decree  ren- 
dered pro  confesso  as  to  certain  defendants  became  conclusive  after  the 
term;  Wong  Him  v.  Callahan,  119  Fed.  383,  holding,  though  defendant 
be  in  default,  complainant  not  entitled  to  decree  pro  confesso  where 
allegations  of  his  complaint  are  insufficient  to  support  decree;  Junge  v. 
MacKnight,  137  N.  C.  287,  49  S.  E.  474,  in  action  under  Laws  1893, 
p.  37,  c.  6,  to  determine  conflicting  claims  to  real  property,  failure  of 
defendant  to  answer  at  return  term  entitled  plaintiff  to  judgment  by 
default  final ;  Armstrong  v.  Painter,  75  W.  Va.  400,  83  S.  E.  1030,  motion 
by  debtor  to  reopen  decree  pro  confesso  to  prove  credit  on  debt  opens 
decree  only  to  let  in  credit;  St.  Lawrence  Boom  etc.  Co.  v.  Holt,  51 
W.  Va.  375,  381,  41  S.  E.  360,  363,  holding  adjudication  that  a  par- 
ticular case  is  of  equitable  jurisdiction  is  not  void,  even  if  erroneous, 
and  cannot  be  disturbed  by  collateral  attack ;  Dobson  v.  Hartford  Carpet 
Co.,  114  U.  S.  446,  29  L.  Ed.  179,  5  Sup.  Ct.  948,  holding  decree  conclusive 
of  validity  of  patent,  in  suit  for  infringement;  Hefner  v.  Northwestern 
Life  Ins.  Co.,  123  U.  S.  756,  31  L.  Ed.  313,  8  Sup.  Ct.  341,  hold- 
ing party  defaulting  concluded  by  decree  of  foreclosure;  Sheffield  Fur- 
nace Co.  V.  Witherow,  149  U.  S.  576,  37  L.  Ed.  865,  13  Sup.  Ct.  937, 
sustaining  decree  pro  confesso  entered  after  filing  of  demurrer,  which 
was  fatally  defective ;  Wooster  v.  Thornton,  26  Fed.  275,  holding  inter- 
locutory decree,  declaring  reissue  valid,  conclusive;  Austin  v.  Riley,  55 
Fed.  836,  837,  denpng  motion  to  set  aside  default  in  foreclosure;  South- 
em  Pac.  R.  Co.  V.  Temple,  59  Fed.  18,  but  holding  defendant,  who  has 
appeared  by  his  solicitor,  entitled  to  notice  of  application  for  decree 
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pro  confesso;  Schofield  v.  Horse  Springs  Cattle  Co.,  65  Fed.  436,  hold- 
ing showing  did  not  warrant  court  in  setting  aside  decree  pro  confesso; 
Sturtevant  v.  National  Foundry  etc.  Works,  88  Fed.  614,  32  C.  C.  A. 
57,  holding,  from  allegations  in  the  bill,  that  decree  pro  confesso,  estab- 
lishing stockholder's  liability,  was  erroneous;  Price  v.  Boden,  39  Fla. 
222,  22  South.  658,  holding  defendants  not  entitled  to  notice  of  proceed- 
ings after  default;  Welsh  v.  Solenberger,  85  Va.  443,  holding,  where 
allegations  of  bill  were  indefinite,  proof  was  required  after  default; 
dissenting  opinion  in  Junge  v.  MacKnight,  135  N.  C.  113,  47  S.  E.  455, 
majority  holding  that  default  final  may  be  rendered  at  return  day  only 
in  cases  provided  for  in  Code  §  385,  and  m  action  to  remove  cloud  on  title, 
rendition  of  it  at  such  4;ime  is  irregular ;  Dent  v.  Pickens,  59  W.  Va.  287, 
53  S.  £.  159,  arguendo. 

Distinguished  in  Harmon  v.  Struthers,  48  Fed.  261,  holding  interlocu- 
tory decree  did  not  preclude  inquiry  into  question  of  validity  of  patent. 

History  of  English  chancery  practice,  as  to  bills  pro  confesso  and  Its 
relation  to  our  practice,  discussed. 

Approved  in  Buck  v.  Felder,  208  Fed.  477,  holding  bill  should  not  be 
dismissed  for  want  of  prosecution  without  rule  to  speed  service;  Beck- 
with  V.  Malleable  Iron  Range  Co.,  207  Fed.  851,  construing  equity  rule 
63;  Webster  v.  Oliver  Ditson  Co.,  171  Fed.  895,  order  that  decree  for 
accounting  be  taken  pro  confesso  is  interlocutory  only;  Kelley  v.  T.  L. 
Smith  Co.,  196  Fed.  470,  116  C.  C.  A.  240,  In  re  Cooper  Bros.,  159  Fed. 
957,  and  In  re  Cole,  163  Fed.  185,  23  L.  R.  A.  (N.  S.)  255,  90  C.  C.  A. 
50,  all  construing  equity  rule  90;  Brown  v.  Fletcher,  140  Fed.  641,  Rev. 
Stats.,  §  955,  providing  for  revival  of  suits  which  have  abated  by  death 
of  party  applies  only  to  actions  at  law;  United  States  v.  Howard,  132 
Fed.  332,  under  Rev.  Stats.,  §  1025,  relating  to  indictments,  crime  of 
Subornation  of  perjury  will  be  sufficiently  pleaded  if  proper  averments 
appear  in  any  form ;  Southern  Bldg.  &  L.  Assn.  v.  Carey,  117  Fed.  331, 
holding  practice,  bringing  into  record,  by  bill  of  exceptions,  pleadings 
or  papers  court  refused  party  leave  to  file,  not  known  to  Federal  courts 
in  equity  cases;  Hale  v.  Coffin,  114  Fed.  576,  holding  proceeding  to  en- 
force statutory  liability  of  stockholder,  whether  at  law  or  in  equity,  is 
based  on  a  common  law,  and  not  an  equitable  right;  In  re  Burka,  107 
Fed.  676,  holding  whether  lunatic  could  be  adjudicated  bankrupt  for  acts 
before  or  after  lunacy  began^  not  determinable  before  appointment  of 
guardian  ad  litem;  Lyle  v.  Winn,  45  Fla.  423,  34  South.  159,  where  bill 
to  foreclose  mortgage  did  not  ask  for  attorneys'  fees,  and  neither  mort- 
gage nor  note  contained  any  stipulation  therefor,  it  was  error  to  insert 
amount  of  fee  in  decree  pro  confesso;  Partee  v.  Thomas,  27  Fed.  430, 
Romaine  v.  Union  Ins.  Co.,  28  Fed.  632,  Richmond  v.  Atwood,  52  Fed. 
25,  17  L.  S.  A.  620,  2  C.  C.  A.  596,  Hazleton  Tripod  etc.  Co.  v.  Citizens 
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etc.  Ry.  Co.,  72  Fed.  328,  Continental  Trust  Co.  v.  Toledo  etc.  R.  Co.,  82 
Fed.  646,  National  Folding-Box  etc.  Co.  v.  Dayton  Paper  etc.  Co.,  91  Fed. 
825,  Deck  v.  Whitman,  96  Fed.  875,  and  Starr  Cash  etc.  Car  Co.  v.  Starr, 
69  Conn.  446,  37  Atl.  1059,  all  holding,  as  in  English  chancery  practice,, 
plaintiff,  after  default,  must  prove  allegations  ex  parte. 

Decree  pro  conf  esse  is  not  a  decree  as  of  course  according  to  prayer  of 
1)111,  nor  such  as  complainant  chooses  to  take  it,  but  is  made  by  court  accord- 
ing to  what  is  proper  to  be  decreed  upon  statement  of  bill,  assumed  to  be 
true. 

Approved  in  Winters  v.  United  States,  207  U.  S.  575,  52  L.  Ed.  346,  28 
Sup.  Ct.  207,  and  Dover  v.  Greenwood,  177  Fed.  953,  both  following 
rule;  United  States  v.  Six  Hundred  &  Fifty  Cases  of  Tomato  Catsup^ 
166  Fed.  775,  appljdng  rule  to  •libels  under  Pure  Food  Act;  Knott  v.  Giles, 
27  App.  D.  C.  593,  applying  rule  in  suit  for  specific  performance  of  con- 
tract to  convey  lands;  Perkins  v.  Tyrer,  24  App.  D.  C.  456,  where  alle- 
gations are  indefinite,  court  must  require  proof  to  afford  certainty; 
Hutchins  v.  Nickerson,  212  Mass.  120,  98  N.  E.  793,  decree  that  bill  be 
taken  as  confessed  is  not  final  decree  from  which  appeal  lies;  Ohio  Cen- 
tral R.  R.  Co.  V.  Central  Trust  Co.,  133  U.  S.  90,  33  L.  Ed.  633,  10  Sup. 
Ct.  237,  holding  deficiency  decree  pro  confesso  improvidently  entered; 
Southern  Pac.  R.  R.  Co.  v.  Temple,  59  Fed.  19,  vacating  decree  where 
defendant,  appearing  by  his  solicitor,  had  no  notice  of  application  for 
decree  pro  confesso;  Price  v.  Boden,  39  Fla.  223,  22  South.  658,  holding 
decree  for  attorney's  fee,  not  prayed  for,  erroneous  in  default  case; 
Dotterer  v.  Freeman,  88  Ga.  498,  14  S.  E.  865,  reversiii^  decree  ordering 
cancellation  of  deed,  where  bill  did  not  state  facts  sufficient  to  give  re- 
lief granted ;  AuU  v.  Day,  133  Mo.  349,  34  S.  W.  581,  holding  court  could 
correct  erroneous  ruling  any  time  before  final  order  of  distribution. 

Court  cannot  say,  as  matter  of  law,  because  r^sne  was  applied  for  and 
granted  fourteen  years  after  date  of  original  patent,  that  delay  was  unrea- 
sonable and  not  susceptible  of  explanation. 

Approved  in  Clark  v.  Wooster,  119  U.  S.  323,  325,  326,  30  L.  Ed.  392, 
393,  7  Sup.  Ct.  217,  218,  sustaining  reissue  involved  in  principal  case, 
where  there  was  no  evidence  of  expanded  claim ;  American  Automotoneer 
Co.  V.  Porter,  232  Fed.  459,  patentee  is  entitled  to  reissue  if  patent  fails 
to  secure  him  monopoly  of  his  actual  invention. 

Distinguished  in  Hubel  v.  Dick,  24  Blatchf.  140,  28  Fed.  657,  holding 
reissue  after  delay  of  five  years,  void  on  ground  that  it  was  for  new 
combination. 

Defendants  cannot  complain  of  being  accountable  for  profits  realized  in 
using  complainant's  machine,  although  it  might  have  been  more  profitable  to 
have  bought  of  others. 
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Approved  in  Columbia  Wire  Co.  v.  Kokomo  Steel  etc.  Co.,  194  Fed. 
109,  114  C.  C.  A.  186,  measure  of  profits  recoverable  from  infringer  is 
advantage  gained  as  compared  with  use  of  machines  open  to  him  at  time 
of  infringement ;  Tilghman  v.  Proctor,  125  U.  S.  147, 148,  149,  81  L.  Ed. 
668,  8  Snp.  Ct.  900,  901,  holding  actual  advantage  to  infringer  measure 
of  profits  to  be  accounted  for;  Webster  Loom  Co.  v.  Higgins,  43  Fed. 
676,  measuring  profits  by  gain  in  economy  of  manufacture  by  infringer; 
Tuttle  V.  Clafiin,  76  Fed.  233,  22  C.  C.  A.  138,  measuring  profits  by  sav- 
ing of  expense  to  infringers,  but  making  allowance  for  improvements 
made  in  machine  by  defendants. 

Bill  of  review  for  newly  discovered  evidence.    Note,  SO  L.  S.  A. 
(N.  S.)  1037. 

Miscellaneous.  Cited  in  Motion  Picture*  Patents  Co.  v.  Centaur  Film 
Co.,  217  Fed.  251,  to  point  that  equity  may  enjoin  use  of  pictures  taken 
with  infringing  device  though  bill  filed  only  two  days  before  expiration 
of  patent;  Acord  v.  Western  Pocahontas  Corp.,  156  Fed.  996,  to  point 
that  rule  that  bill  for  review  for  newly  discovered  evidence  does  not  lie 
for  default  decree,  does  not  apply  in  Federal  court. 

114  U.  8. 120-127,  29  L.  Ed.  81,  5  Sap.  Ct.  785,  HAYES  V.  HOUiY  BPBINOB. 

Mississippi  .act  of  1872,  ratifying  municipal  rallroad-ald  subscrlpttons; 
except  wliere  in  violation  of  Gonstitation,  held  not  to  validi^  BUl)6criptlon 
made  at  unauthorized  special  election. 

Approved  in  Bell  v.  Farmville  etc.  R.  Co.,  91  Va.  108,  20  S.  E.  945, 
holding  yirginia  statute,  February  8,  1888,  ratified  railroad  bonds. 

Distinguished  in  Erskine  v.  Nelson  Co.,  4  N.  D.  70,  27  L.  R.  A.  700, 
58  N.  W.  349  (see  dissenting  opinion  in  4  N.  D.  85,  27  L.  R.  A.  708,  58 
N.  W.  355),  holding  that  act  of  March  13, 1885,  of  State  legislature,  vali- 
dated Nelson  county  warrants. 

Validity  and  effect  of  statute  legalizing  defective  election.    Note, 
Ann.  Gas.  1914B,  463^ 

Statutes  legalizing  invalid  municipal  contracts.    Note,  27  L.  B.  A. 
702. 

Bona  fide  holder  of  municipal  bond  must  show  legislative  authority  in. 
issuing  hody  to  create  the  bond.  Becltals  or  acts  in  pais  may  cure  irregu- 
larities in  execution  of  statutory  power,  but  cannot  create  it. 

Approved  in  Hopper  v.  Covington,  118  U.  S.  151,  30  L.  Ed.  192,  6  Sup. 
Ct.  1026,  holding  complaint  bad  on  demurrer  which  failed  to  show 
authority  of  town  to  issue  bonds;  Merrill  v.  Monticello,  138  U.  S.  682, 
34  L.  Ed.  1073,  11  Sup.  Ct.  444,  holding  town  not  estopped  to  set  up  de- 
fense, want  of  authority  to  issue  bonds;  Brenham  v.  German  American 
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Bank,  144  U.  S.  188,  S6  L.  Ed.  896,  12  Sup.  Ct.  585,  holding  bona  fide 
holder  could  not  recover  on  bonds  issued  under  authority  to  borrow 
money ;  Bamett  v.  Denison,  145  U.  S.  139,  86  L.  Ed.  653, 12  Sup.  Ct.  820, 
holding  city  bonds  in  aid  of  slaughter-houses,  etc.,  invalid,  even  in  hands 
of  innocent  holder;  Moulton  v.  Evansville,  25  Fed.  386,  holding  want  of 
petition  of  freeholders,  etc.,  did  not  render  bonds  invalid  in  hands  of 
innocent  purchaser;  Dartmouth  Sav.  Bank  v.  School  Dist.,  6  Dak.  343, 
43  N.  W.  826,  holding  school  bonds  invalid  for  want  of  petition  by  citi- 
zens, etc.;  Myers  v.  Jeffersonville,  145  Ind.  438,  44  N.  E.  454,  holding 
bonds  issued  to  defray  expense  of  litigation  over  county  seat,  unauthor- 
ized and  void;  Keehn  v.  Wooster,  13  Ohio  C.  C.  274,  refunding  bonds 
have  invalidity  of  originals,  notwithstanding  recitals;  Commissioners  of 
Wilkes  County  v.  Call,  123  N.  C.  326,  44  L.  R.  A.  268,  31  S.  E.  487,  hold- 
ing county  railroad  bonds  invalid;  dissenting  opinion  in  West  Plains 
Tp.  V.  Sage,  69  Fed.  952,  majority  holding  town  estopped  to  deny  valid- 
ity of  bonds  containing  lawful,  but  false,  recitals. 

Distinguished  in  Waite  v.  Santa  Cruz,  89  Fed.  632,  633,  protecting 
innocent  purchaser,  where  bonds  falsely  recited  authorized  purpose. 

Implied  power  of  municipality  to  issue  bonds.    Note,  Ann.  Oas. 
1913E,  37. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1916A,  021,  923. 

114  U.  8.  127-128,  29  K  Ed.  117,  5  Sop.  Ot.  799,  MOWER  ▼.  FI^TOHEE. 

Judgment  1b  final  and  appealable  wbidi  terminates  litigation  between 
parties  on  merits  of  case^  so  tbat,  if  affirmed,  court  below  would  only  have 
to  execute  Its  Judgment  already  rendered. 

Approved  in  Mackall  v.  Willoughby,  6  App.  D.  C.  128,  and  Rio  Grande 
etc.  Ry.  Co.  v.  Stringham,  239  U.  S.  47,  60  L.  Ed.  138,  36  Sup.  Ct.  6, 
both  considering  judgment  and  holding  it  final;  Schlosser  v.  Hemphill, 
198  U.  S.  176,  49  L.  Ed.  1003,  25  Sup.  Ct.  654,  judgment  of  highest  State 
court  reversing  decree  of  trial  court  in  equity  case  is  not  final  and  will 
not  sustain  writ  of  error  from  Supreme  Court  of  United  States ;  Chesa- 
peake &  Potomac  Tel.  Co.  v.  Manning,  186  U.  S.  242,  46  L.  Ed.  1146,  22 
Sup.  Ct.  883,  holding  District  of  Columbia  Court  of  Appeals  reversing 
decree  of  District  Supreme  Court  dissolving  injunction  with  proviso,  is 
final  decree  for  purposes  of  appeal;  Wabash  R.  R.  Co.  v.  Tourville,  179 
U.  S.  326,  46  L.  Ed.  213,  21  Sup.  Ct.  114,  holding  judgment  of  State 
court  is  foreign  to  another  State,  and  therefore  not  subject  to  garnish- 
ment there;  Hapgood  v.  Berry,  157  Fed.  815,  85  C.  C.  A.  171,  decree  in 
suit  for  settlement  between  parties  to  contract  held  final  and  appealable ; 
West  V.  East  Coast  Cedar  Co.,  113  Fed.  743,  51  C.  C.  A.  411,  holding 
decree  dismissing  bill,  injunction  pendente  lite  thereto  against,  condi- 
XII— 65 
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tioned  on  giving  bond  by  complainant,  is  final  and  apx)ealable;  State  v. 
Superior  Court,  71  Wash.  357,  128  Pac.  649,  order  of  Supreme  Court  as 
to  payment  of  money  in  condemnation  suit  held  to  be  final  judgment; 
Moore  v.  Chattanooga  Electric  Ry.  Co.,  119  Tenn.  726, 16  L.  B.  A.  (N.  S.) 
978,  109  S.  W.  502,  judgment  of  United  States  Circuit  Court  of  Appeals 
on  demurrer  on  ground  of  contributory  negligence  supports  plea  of  res 
adjudicata;  Dainese  v.  Kendall,  119  U.  S.  55,  30  L.  Ed.  306,  7  Sup.  Ct. 
66,  holding  amounts  due  on  notes,  rents,  etc.,  not  ascertained,  and  decree 
ratifying  sale  not  appealable ;  Talley  v.  Curtain,  58  Fed.  5,  7  C.  C.  A.  1, 
holding  decree  setting  aside  deed  of  assignment  upon  creditor's  bill,  not 
final ;  Merriman  v.  Chicago  etc.  R.  Co.,  64  Fed.  547, 12  C.  C.  A.  275,  hold- 
ing decree  leaving  amount  of  certain  credits  undetermined,  not  appeal- 
able; Whitaker  v.  Sparkman,  30  Fla.  357, 11  South.  545,  decree  depriving 
administrator  of  lawful  possession,  final  and  appealable;  Young  v. 
Thrasher,  123  Mo.  312,  27  S.  W.  327,  holding  inferior  court  bound  to 
carry  out  judgment  of  appellate  court  as  conclusive;  Tourville  v.  Wabash 
R.  R.  Co.,  148  Mo.  623,  71  Am.  St.  Eep.  654,  50  S.  W.  311,  holding  no 
error  to  issue  execution  on  judgment  of  appellate  court ;  Hall  y.  Swann, 
39  W.  Va.  356,  19  S.  E.  510,  holding  decree  releasing  land  from  for- 
feiture, final ;  Williamson  v.  Jones,  39  W.  Va.  263,  25  L.  E.  A.  235,  19 
S.  E.  444,  arguendo. 

Distinguished  in  Haseltine  v.  Central  Nat.  Bank,  183  U.  S.  131,  46 
L.  Ed.  117,  22  Sup.  Ct.  50,  holding  judgment  reversing  that  of  court 
below,  and  remanding  case  for  further  proceedings,  not  one  to  which 
writ  of  error  will  lie. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  517. 

114  U  8.  128-133,  29  la.  Ed.  119,  5  Sup.  Ct.  796,  BUTTEBWOBTH  ▼.  Hnji. 

Bule  that  suit  in  Federal  court  must  be  in  district  where  defendant 
resides  or  is  found,  applies  to  suit  to  obtain  issue  of  patent. 

Approved  in  Schmertz  Wire  Glass  Co.  v.  Western  Glass  Co.,  178  Fed. 
975,  suit  under  section  4915,  Revised  Statutes,  must  be  brought  in  Dis- 
trict of  Columbia,  unless  commissioner  actually  appears;  Kirk  v.  United 
States,  124  Fed.  335,  holding  proceedings  in  Federal  District  Court  of 
Georgia  on  which  execution  was  founded,  being  void,  Federal  Circuit 
Court  of  New  York  may  restrain  marshal  of  southern  district;  United 
States  V.  American  Bell  Tel.  Co.,  29  Fed.  44,  holding  fact  that  defend- 
ant owned  telephones  in  State  did  not  give  Federal  court  of  that  dis- 
trict jurisdiction ;  Illingworth  v.  Atka,  42  Fed.  145,  holding  New  Jersey 
Federal  court  had  no  jurisdiction  over  commissioner  of  patents;  Union 
Switch  &  Signal  Co.  v.  Hall  Signal  Co.,  65  Fed.  626,  dismissing  suit  for 
infringement  of  patent  against  nonresidents,  and  not  brought  in  their 


1027  DETROIT  CITY  RY.  CO.  v.  GUTHARD.    114  U.  S.  133-137 

district;  Donnelly  v.  United  States  Cordage  Co.,  66  Fed.  615,  holding 
New  Jersey  corporation  could  not  be  sued  in  Massachusetts  for  in- 
fringement; Holmes  Elec.  Protective  Co.  v.  Metropolitan  Burglar  Alarm 
Co.,  31  Fed.  562,  arguendo. 

Criticised  in  Lewis  Blind  Stitch  Co.  v.  Arbetter  Felling  Mach.  Co., 
181  Fed.  977,  980,  and  Thoma  v.  Perri,  205  Fed.  636,  both  holding  equity 
suit  to  obtain  patent  under  section  4915,  Revised  Statutes,  may  be  main- 
tained wherever  valid  service  may  be  had  on  defendant. 

Acceptaince  of  service  of  Bummons  by  indorsement  thereon  by  patent 
commissioner  at  Washington,  did  not  waive  objection  to  Jurisdiction,  and 
amount  to  appearance  in  Vermont  Circuit  Court,  which  was  without  Juris- 
diction to  proceed. 

Approved  in  Howard  v.  Citizens'  Bank  etc.  Co.,  12  App.  D.  C.  235, 
members  of  Congress  in  attendance  on  its  sessions  are  not  privileged 
from  suit  in  District;  Backus  Portable  Steam  Heater  Co.  v.  Simonds, 
2  App.  D.  C.  297,  acquiescence  of  commissioner  cannot  give  jurisdic- 
tion of  suit  to  cancel  assignment  of  patent  without  service  on  assignee; 
Romaine  v.  Union  Ins.  Co.,  28  Fed.  638,  holding  special  appearance 
did  not  waive  objection  to  jurisdiction;  Spencer  v.  Travelers'  Ins.  Co., 
39  Fla.  681,  23  South.  444,  holding  acceptance  of  service  of  copy  of 
directions  to  clerk  as  to  transcript,  did  not  waive  objection  that  no 
entry  of  appeal  was  made. 

114  U.  a  133-137,  29  Ii.  Ed.  118,  6  8up.  Ot.  811,  DETBOIT  CITY  BY.  CO.  ▼. 
OUTBABD. 

Supreme  Court's  Jurisdiction  must  appear  affirmatively  upon  record 
before  it  can  proceed.  It  must  appear  that  requisite  question  was  actually 
raised  and  decided,  or  that  decision  was  necessary  to  Judgment. 

Approved  in  Jacks  v.  Helena,  115  U.  S.  289,  29  L.  Ed.  392,  6  Sup.  Ct. 
39,  where  State  decision  was  put  on  ground  not  involving  consideration 
of  Federal  question;  Simmerman  v.  Nebraska,  116  U.  S.  54,  29  L.  Ed. 
535,  6  Sup.  Ct.  333,  where  no  Federal  question  was  relied  upon ;  Kansas 
Endowment  Assn.  v.  Kansas,  120  U.  S.  105,  30  L.  Ed.  694,  7  Sup.  Ct. 
500,  where  it  did  not  appear  that  question  under  Federal  Constitution 
was  involved;  New  Orleans  Water  Works  Co.  v.  Louisiana  Sugar  Re- 
fining Co.,  125  U.  S.  30,  31  L.  Ed.  612,  8  Sup.  Ct.  747,  where  validity  of 
State  statute  was  not  involved  in  decision;  Kreiger  v.  Shelby  R.  R.  Co., 
125  U.  S.  44,  31  L.  Ed.  678,  8  Sup.  Ct.  755,  where  decision  of  State  court 
was  based  upon  grounds  independent  of  construction  of  State  statutes; 
De  Saussure  v.  Gaillard,  127  U.  S.  234,  32  L.  Ed.  132,  8  Sup.  Ct.  1062, 
decision  based  on  independent  grounds;  Hale  v.  Akers,  132  U.  S.  565, 
83  L.  Ed.  446,  10  Sup.  Ct.  175,  and  Waile^  v.  Smith,  157  U.  S.  276,  39 
L.  Ed.  700,  15  Sup.  Ct.  626,  decisions  not  involving  Federal  questions. 
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Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
42. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  R.  A.  331. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  472,  474. 

Opinion  of  court  below  as  part  of  record.    Note,  15  L.  R.  A.  799. 

114  U.  8.  138-146,  29  K  Ed.  114,  6  Sup.  Ot.  807,  FARMXNGTON  ▼.  PILLS- 
BURY. 

Old  rule  requiring  objection  to  citizenahip,  unless  appearing  on  face 
of  record,  to  be  taken  by  plea  in  abatement,  was  cbanged  by  act  of  1875, 
under  which  Federal  court  can  dismiss  for  want  of  Jurisdictional  dtizensliip 
at  any  time. 

Approved  in  Gilbert  v.  David,  235  U.  S.  567,  59  L.  Ed.  363,  35  Sup. 
Ct.  164,  under  section  37,  Judicial  Code,  method  of  raising  question  of 
jurisdiction  is  within  discretion  of  court;  Steigleder  v.  McQuesten,  198 
U.  S.  142,  49  L.  Ed.  987,  25  Sup.  Ct.  616,  question  of  jurisdiction  of 
Federal  Circuit  Court  on  ground  of  diversity  of  citizenship  may  be 
raised  on  motion  to  dismiss;  South  Dakota  v.  North  Carolina,  192  U.  S. 
311,  24  Sup.  Ct.  273,  holding  original  Federal  jurisdiction  extends  to 
suits  by  South  Dakota  as  donee  of  holders  of  North  Carolina  bonds, 
secured  by  railroad  mortgage  in  latter  State;  Kardo  Co.  v.  Adams,  231 
Fed.  955,  court  having  jurisdiction  of  subject  matter  under  patent  laws 
cannot  sua  sponte  inquire  into  its  jurisdiction;  Pike  County  v.  Spencer, 
192  Fed.  13,  112  C.  C.  A,  433,  appellate  court  will  not  go  behind  aver- 
ment of  citizenship  when  not  put  in  issue  by  appropriate  pleading;  City 
of  Greensboro  v.  Southern  Paving  etc.  Co.,  168  Fed.  885,  94  C.  C.  A. 
292,  plea  that  suit  on  city  paving  contract  is  premature,  because  dif- 
ference not  submitted  to  city  engineer,  is  in  abatement,  and  right  to 
trial  on  such  issue  held  waived  by  failure  to  demand  it;  Hill  v.  Walker, 
167  Fed.  246,  92  C.  C.  A.  633,  act  of  1875  covers  entire  field  of  dismis- 
sals for  defects  of  jurisdiction  arising  on  evidence;  Acord  v.  Western 
Pocahontas  Corp.,  156  Fed.  1001,  objection  to  jurisdiction  on  ground  of 
collusive  transfer  to  give  jurisdiction  cannot  be  taken  in  bill  of  review 
after  final  decree  and  end  of  term;  Briggs  v.  Traders'  Co.,  145  Fed.  257, 
where  suit  is  brought  in  Circuit  Court  to  wind  up  affairs  of  a  corpora- 
tion, and  the  court  has  no  jurisdiction,  the  objection  under  U.  S.  Comp. 
Stats.  1901,  p.  511,  may  be  made  at  any  time  without  any  pleading; 
Pennsylvania  Co.  v.  Bay,  138  Fed.  205,  where  bill  in  Federal  court  to 
enjoin  business  of  buying  and  selling  nontransferable  railroad  tickets 
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alleged  that  value  of  business  sought  to  be  protected  amounted  to  five 
thousand  dollars,  such  amount  is  considered  as  true  for  purpose  of  sus- 
taining jurisdiction;  Adams  v.  Shirk,  117  Fed.  803,  55  C.  C.  A.  25,  hold- 
ing plaintiff's  allegation  of  his  diverse  citizenship  from  that  of  defend- 
ant is  prima  facie  true,  defendant  having  burden  to  prove  otherwise; 
Teny  v.  Davy,  107  Fed.  52,  46  C.  C.  A.  141,  holding  defendant  prop- 
erly raising  jurisdictional  question  on  plea  in  abatement,  relative  to 
same  citizenship  of  both  parties,  separate  issue  for  jury,  irrespective 
of  merits;  Pacific  Mut.  Life  Ins.  Co.  v.  Tompkins,  101  Fed.  542,  41 
C.  C.  A.  488,  holding  allowance  of  amendment  to  declaration,  changing 
allegation  as  to  plaintiff's  citizenship  to  conform  to  writ,  within  court's 
discretion;  Strang  v.  Richmond  etc.  Ry.  Co.,  101  Fed.  515,  41  C.  C.  A. 
474,  holding  defendant  filing  answer  at  same  time  with  general  de- 
murrer to  bill,  answer  denying  all,  allegations  of  fact,  demurrer  is  over- 
ruled by  the  answer;  Board  of  Commrs.  of  Lake  County  v.  Schradsky, 
97  Fed.  2,  38  C.  C.  A.  17,  holding  evidence  showing  that  coupons  of 
municipal  corporation  colorably  transferred  by  citizen  of  same  State  to 
foreigner,  latter  cannot  sue  in  Federal  court;  Hough  v.  Southern  Ry. 
Co.,  144  N.  C.  702,  57  S.  E.  473,  suit  against  nonresident  railroad  and 
resident  servant  for  negligence  does  not  present  separable  controversy 
removable  to  Federal  court;  Graves  v.  Corbin,  132  U.  S.  590,  33  L.  Ed. 
469,  10  Sup.  Ct.  202,  remanding  case  to  State  court,  after  its  success- 
ful prosecution  in  Federal  court;  Nashua  etc.  R.  R.  Corp.  v.  Boston  etc. 
R.  R.  Corp.,  136  U.  S.  374,  34  L.  Ed.  368,  10  Sup.  Ct.  1008,  holding  ob- 
jection  to  jurisdiction  could  be  takeh  in  answer;  Wetmore  v.  Rymer, 
169  U.  S.  119,  42  KEd.  683,  18  Sup.  Ct.  295,  holding  affidavits,  etc., 
failed  to  show  that  property  was  not  of  sufficient  value  to  give  juris- 
diction; Keeney  v.  Roberts,  12  Sawy.  39,  39  Fed.  629,  court  remanding 
case  to  State  court  on  its  own  motion;  Hardin  v.  Cass  Co.,  42  Fed.  656, 
and  Simon  v.  House,  46  Fed.  319,  where  amount  involved  was  under 
jurisdictional  amount,  and  suit  was  dismissed;  Indiana  v.  Lake  Erie 
etc.  Ry»,  85  Fed.  2,  remanding  application  for  mandamus  to  State  court 
upon  plaintiff's  motion;  Alabama  etc.  R.  Co.  v.  Carroll,  84  Fed.  780,  28 
C.  C.  A.  207,  arguendo. 

Distinguished  in  Cuthbert  v.  Galloway,  35  Fed.  469,  holding  objec- 
tion to  jurisdiction  waived  by  plea  in  bar;  Southern  Express  Co.  v. 
Todd,  56  Fed.  105,  5  C.  C.  A.  432,  holding  objection  that  suit  was 
brought  in  wrong  district  came  too  late,  when  made  for  first  time  by 
motion  in  arrest  of  judgment. 

Denied  in  Imperial  Refining  Co.  v.  Wyman,  38  Fed.  576,  578,  3 
L.  R.  A.  505,  506,  holding  special  plea  to  jurisdiction  necessary,  and 
directing  issue  to  be  made  by  pleadings. 
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Act  of  1875,  expressly  prohibits  collusive  transfers  of  negotiable  pi^er 
in  order  to  confer  Jurisdiction  upon  Federal  court,  wbere  assignor  bimself 
could  not  have  brought  action. 

Approved  in  Bickerman  v.  Northern  Trust  Co.,  176  U.  S.  192,  44 
L.  Ed.  430,  20  Sup.  Ct.  315,  holding  trustees  under  mortgage  securing 
bonds  need  not  produce  same  in  evidence  prior  to  foreclosure  decree, 
sufficient  evidence  existing  of  their  validity;  Hartford  Fire  Ins.  Co.  v. 
Erie  R.  Co.,  172  Fed.  902,  assignment  of  claims  by  insurance  companies 
for  losses  paid  against  railroad  causing  loss,  made  without  considera- 
tion, held  collusive  and  not  to  confer  jurisdiction;  Kreider  v.  Cole,  149 
Fed.  654,  79  C.  C.  A.  339,  where  persons  interested  in  Pennsylvania 
corporation  for  purpose  of  bringing  suit  in  Federal  court  therein  for 
receiver  assigned  stock  and  bonds  to  citizen  of  New  Jersey,  such  as- 
signment defeated  jurisdiction;  Kirven  v.  Virginia-Carolina  Chemical 
Co.,  145  Fed.  291,  7  Ann.  Oas.  219,  76  C.  C.  A.  172,  original  beneficial 
owner  may  sue  in  Federal  court  on  note,  although  nominal  payee  by 
reason  of  citizenship  could  not  sue  therein;  Woodside  v.  Vasey,  142 
Fed.  618,  Circuit  Court  is  without  jurisdiction  of  action  against  direc- 
tors of  corporation  to  enforce  payment  of  number  of  claims,  all  but 
one  of  which  was  assigned  to  plaintiff  for  purpose  of  suing  therein; 
Turnbull  v.  Ross,  141  Fed.  652,  72  C.  C.  A.  609,  suit  was  properly  dis- 
missed where  it  appeared  from  the  evidence  that  property  involved  was 
collusively  transferred  to  plaintiif,  who  was  citizen  of  another  State 
for  purpose  of  jurisdiction;  Leahy  v.  Ortiz,  38  Tex.  Civ.  318,  85  S.  W. 
825,  assignment  of  cause  of  action  for  damages,  for  consideration,  with 
guaranty  that  certain  sum  will  be  realized  thereon  does  not  avoid  juris- 
diction of  court  of  county  where  assignor,  joined  as  defendant,  resides; 
Andes  v.  Millard,  70  Fed.  516,  but  holding  objection  that  action  was 
fictitious  could  not  be  taken  after  judgment;  Wonderly  v.  Lafayette 
County,  150  Mo.  648,  649,  45  L.  R.  A.  390,  51  S.  W.  748,  749,  holding 
judgment  fraudulently  obtained  by  alleging  false  ownership;  Farming- 
ton  Vill.  Corp.  V.  Sandy  River  Nat.  Bank,  85  Me.  51,  26  Atl.  966,  as  to 
subject  matter  of  suit. 

The  following  cases  ^pply  rule,  and  dismiss  for  want  of  jurisdiction: 
Little  V.  Giles,  118  U.  S.  601,  603,  30  L.  Ed.  271,  7  Sup.  Ct.  35,  36, 
where  deed  was  made  to  nonresident  for  purposes  of  jurisdiction; 
Morris  v.  Gilmer,  129  U.  S.  326,  32  L.  Ed.  694,  9  Sup.  Ct.  292,  holding 
change  of  domicile  pretended,  and  not  actual;  Lehigh  Min.  etc.  Co.  v. 
Kelly,  160  U.  S.  341,  40  L.  Ed.  449,  16  Sup.  Ct.  313,  where  foreign  cor- 
poration was  created  and  property  transferred  to  it  for  jurisdictional 
purposes;  Lake  Co.  Commrs.  v.  Dudley,  173  U.  S.  253,  43  L.  Ed.  684, 
19  Sup.  Ct.  402,  holding  transfer  of  note  to  nonresident  a  mere  device, 
and  collusive;  Norton  v.  European  etc.  Ry.  Co.,  32  Fed.  875,  suit  on 
railroad  bonds  eolorably  transferred;  Industrial  etc.  Guaranty  Co.  v. 
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Electrical  Supply  Co.,  58  Fed.  743,  7  C.  C.  A.  471,  bill  filed  to  enable 
filing  of  cross-bill  and  litigation  among  codefendants. 

Distinguished  in  Regis  v.  United  Drug  Co.,  180  Fed.  208,  suit  against 
foreign  corx)oration  and  resident  officer  to  restrain  infringement  does 
not  involve  separable  controversy;  Hartog  v.  Memory,  116  U.  S.  590, 
29  L.  Ed.  726,  6  Sup.  Ct.  622  (reversing  23  Fed.  837),  holdiiig  defend- 
ant estopped  by  his  silence  from  den3ring  jurisdiction  on  account  of 
citizenship;  Cross  v.  Allen,  141  U.  S.  533,  35  L.  Ed.  847,  12  Sup.  Ct.  69, 
where  transfer  of  note  and  mortgage  was  made  for  valuable  considera- 
tion; Lawton  v.  Blitch,  30  Fed.  642,  denying  motion  to  remand,  where 
transfer  of  note  was  bona  fide. 

114  U.  8.  147-149,  29  la.  Ed.  134,  5  Sup.  Ot.  823,  EX  PABTE  HUGHES. 

Mandamus  does  not  lie  to  compel  judge  of  inferior  court  to  pay  over 
money  deposited  in  registry  of  court,  wliere  court  lias  expressly  adjudged 
tliat  litigation  was  not  at  an  end,  and  fond  should  remain  there  until  suit  was 
prosecuted  to  final  decree. 

Approved  in  In  re  Haight  &  Freese  Co.,  164  Fed.  690,  90  -C.  C.  A. 
285,  costs  will  not  be  taxed  against  judge  on  issuing  mandamus  against 
him. 

114  U.  8.  149-158,  29  K  Ed.  58,  6  Sup.  Ot.  777,  STEPHENSON  ▼.  BBOOK- 
I.7N  OEOSS-TOWN  B.  R.  OO. 

Oombination  is  patentable  only  when  its  several  elements  produce,  by 
their  joint  action,  a  new  and  useful  result,  or  an  old  result,  cheaper  or  more 
advantageously. 

Approved  in  Gas  Machinery  Co.  v.  United  Gas  Improvement  Co.,  228 
Fed.  690,  mere  measuring  device  for  material  going  into  machinery  held 
not  part  of  operative  elements  of  machine;  Aeolian  Co.  v.  Wanamaker, 
221  Fed.  669,  transfer  of  device  from  one  art  to  analogous  art  to  per- 
form same  function  is  not  patentable  invention;  Hillard  v.  Remington 
Typewriter  Co.,  186  Fed.  338,  108  C.  C.  A.  534,  device  for  releasing  line 
lock  of  typewriter  held  limited,  to  improvements  described ;  Greenwald 
V.  Weiss,  180  Fed.  475,  patent  for  cheese-stirring  apparatus  held  to  dis- 
close improved  method  of  making  cheese;  St.  Louis  St.  Flushing  Mach. 
Co..  V.  Sanitary  St.  Flushing  Mach.  Co.,  178  Fed.  927,  103  C.  C.  A.  565, 
patent  for  street-washer  held  to  cover  combination  of  known  elements, 
and  not  to  be  infringed  by  device  not  performing  same  functions  in  same 
way;  Gaines  .v.  Alabama  Consol.  Coal  etc.  Co.,  173  Fed.  305,  upholding 
patent  for  feeding  metallurgical  furnaces;  Capewell  v.  Goldsmith,  138 
Fed.  685,  Capewell  patent  No.  630,972,  for  stick-pin  retainer,  is  void  for 
lack  of  patentable  invention;  National  Casket  Co.  v.  Stoltz,  127  Fed.  160, 
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holding  Hamilton  patent  face  plate  for  burial  caskets  in  view  of  prior 
art,  did  not  involve  invention. 

Approved  in  following,  holding  combinations  not  patentable:  Beecher 
Mfg.  Co.  V.  Atwater  Mfg.  Co.,  114  U.  S.  524,  29  L.  Ed.  232,  5  Sup.  Ct. 
1008,  use  of  two  pairs  of  dies;  Pomace-Holder  Co.  v.  Ferguson,  119 
U.  S.  338,  30  L.  Ed.  408,  7  Sup.  Ct.  384,  guide-frame  and  pomace-rack 
for  cheese-formers;  Watson  v.  Cincinnati  etc.  Ry.'  Co.,  132  U.  S.  167, 
33  L.  Ed.  298,  10  Sup.  Ct.  47,  use  of  outside  and  inside  rigid  doors  in 
grain-cars;  Hill  v.  Wooster,  132  U.  S.  701,  33  L.  Ed.  506,  10  Sup.  Ct. 
231,  addition  of  lower  compartment  to  box  creamery  on  legs;  Florsheim 
V.  Schilling,  137  U.  S.  77,  34  L.  Ed.  679,  11  Sup.  Ct.  25,  patent  for 
corset;  Fond  du  Lac  Co.  v.  May,  137  U.  S:  406,  407,  34  L.  Ed.  718,  11 
Sup.  Ct.  102,  improvement  in  construction  of  prisons;  Union  Edge  Set- 
ter Co.  V.  Keith,  139  U.  S.  539,  36  L.  Ed.  264,  11  Sup.  Ct.  624,  sole-edge 
burnishing  machine;  Cluett  v.  Claflin,  24  Blatchf.  416,  30  Fed.  924, 
improvement  in  shirt-bosoms;  Leonard  v.  Lovell,  29  Fed.  314,  holding 
improvement  in  ice-chest  of  refrigerator  not  patentable;  Holmes  Elec- 
tric etc.  Co.  V.  Metropolitan  Burglar  Alarm  Co.,  33  Fed.  256,  improve- 
ment in  electric  linings  for  safes;  National  Progress  etc.  Mach.  Co.  v. 
John  R.  Williams  Co.,  44  Fed.  192,  12  L.  R.  A.  109,  improved  cigar- 
bunching  machine ;  Johnson  Co.  v.  Pacific  Rolling-Mills  Co.,  47  Fed.  589 ; 
592,  imp:^ovement  in  street-cax  rails;  Western  Elec.  Co.  v.  Capital  Tel. 
etc.  Co.,  86  Fed.  777,  use  of  multiple  boards  and  ''means'*  to  ascertain 
what  lines  in  telephone  exchange  are  in  use.  The  following  apply  rule, 
and  sustain  patents:  Railway  Register  Mfg.  Co.  v.  North  Hudson  etc. 
R.  Co.,  24  Fed.  795,  26  Fed.  412,  holding  invention  of  fare-register  new 
and  patentable;  Niles  Tool  Works  v.  Betts  Machine  Co.,  27  Fed.  305, 
improvement  in  boring  mills;  Bowers  v.  Von  Schmidt,  63  Fed.  583, 
claims  for  improvements  in  dredging-machines  and  apparatus;  Rubber- 
Tire  Wheel  Co.  v.  Columbia  etc.  Wheel  Co.,  91  Fed.  990,  patent  for  new 
rubber-tired  wheel. 

Distinguished  in  Hoe  v.  Kahler,  23  Blatchf.  362,  25  Fed.  277,  holding* 
certain  adjustment  of  rollers  in  printing-presses  patentable. 

Right  to  patent  for  application  of  old  mechanical  process  or  con- 
trivance to  analogous  purpose.    Note,  20  E.  B.  0.  122. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  B.  G.  167. 

114  U.  8.  168-173,  29  L.  Ed.  83,  5  Sup.  Ot.  799,  CHAPMAN  ▼.  BBEWEB. 

Where  Federal  bankruptcy  proceeding  was  commenced  before  attach- 
ment in  State  court,  the  assignment  in  bankruptcy  though  subsequently 
made  related  back,  vesting  title  in  assignee,  and  attachment  four  monttia 
before  commencement  of  proceeding  was  dissolved  by  tlie  assjgnment. 
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Approved  in  Bear  v.  Chase,  99  Fed.  925,  926,  40  C.  C.  A.  182,  holding 
involuntary  petition  showing  that  debtor  suffered  certain  creditors  to 
obtain  preference  by  levy  of  attachments,  bankruptcy  court  will  enjoin 
sale,  if  not  madef  Sullivan  v.  Rabb,  86  Ala.  441,  5  South.  750,  holding 
bankruptcy  proceedings  dissolved  attachment  levied  less  than  four 
months  before  adjudication. 

Distinguished  in  Witters  v.  Sowles,  33  Fed.  540,  where  first  petition 
in  bankruptcy  was  held  ineffective  becausie  of  control  retained  by  attor- 
neys, and  on  account  of  delay. 

Adjudication  of  baakniptcy  in  District  Court,  correct  in  form,  and 
conrt  having  Jurisdiction  of  subject  matter  and  parties,  is  conclusive,  and 
cannot  be  collaterally  attacked  in  suit  by  assignee  against  person  claiming 
adverse  interest  in  property. 

Approved  in  In  re  McKee,  214  Fed.  888,  voluntary  proceeding  cannot 
be  dismissed  on  bankrupt's  motion  after  adjudication  by  consent  of  all 
parties;  Lazarus  v.  Eagen,  206  Fed.  521,  adjudication  of  bankruptcy  in 
involuntary  proceeding,  where  insolvency  was  issue,  is  conclusive  as  to 
insolvency  against  all  interested  in  estate;  In  re  Casey,  195  Fed.  328, 
general  rules  as  to  conclusiveness  of  judgment  applies  in  bankruptcy; 
In  re  Gutman,  114  Fed.  1011,  holding  Bankruptcy  Act,  §  2,  enables  bank- 
ruptcy court  to  stay  proceedings  in  State  court  if  continuance  of  action 
will  embarrass  administration  of  estate;  Bail  v.  Hartman,  9  Ariz.  326, 
83  Pac.  360,  service  by  subpoena  served  on  one  member  of  firm  gives 
jurisdiction  of  firm  and  its  property ;  Hull  v.  Burr,  64  Fla.  88,  59  South. 
788,  collateral  attack  cannot  be  made  in  suit  in  State  court  on  decrees 
in  bankruptcy;  Silvey  v.  Tift,  123  Ga.  808,  1  L.  B.  A.  (N.  S.)  886,  51 
S.  E.  750,  where  creditors  file  petition  to  have  debtor  adjudged  bank- 
rupt, alleging  preference  to  a  firm,  adjudication  in  bankruptcy  is  con- 
clusive in  action  by  trustee  against  said  firm;  Wilson  v.  Parr,  115  Ga. 
632,  42  S.  E.  6,  holding  whether  Federal  court  has  or  has  not  authority, 
under  bankruptcy  Jaw,  to  adjudge  surviving  partner  of  dissolved  firm, 
a  bankrupt,  not  collaterally  raised  in  State  court;  Curdy  v.  Stafford,  88 
Tex.  125,  30  S.  W.  553,  holding  adjudications  of  Federal  District  Court, 
sitting  in  bankruptcy,  will  be  presumed  correct  on  collateral  attack; 
Evers  v.  Watson,  156  U.  S.  532,  89  L.  Ed.  522,  15  Sup.  Ct.  432,  holding 
evidence  insufficient  to  set  aside  decree  of  Federal  court;  Mount  v. 
Manhattan  Co.,  41  N.  J.  Eq.  214,  3  Atl.  728,  holding  decree  of  bank- 
ruptcy conclusive  in  an  action  brought  by  bankrupt's  administratrix. 

Character  and  kinds  of  judgments  and  orders  not  collaterally  as- 
sailable for  fraud  not  affecting  jurisdiction.  Note,  36  L.  B.  A. 
(N.  S.)  981. 


114  U.  S.  158-173         NOTES  ON  U.  S.  REPORTS.  1034 

Oircnit  Court  of  United  States,  having  otberwiee  Jurisdiction  in  case, 
will,  as  a  general  rule,  administer  same  relief  in  equity  wbich  State  courts 
can  grant. 

Approved  in  North  Carolina  Mining  Co.  v.  Westfddt,  151  Fed.  299, 
and  United  States  v.  Leslie,  167  Fed.  674,  both  holding  remedy  given 
by  State  statutes  to  quiet  title  may  be  enforced  in  Federal  court;  Doug- 
las Part  Jockey  Club  v.  Grainger,  146  Fed.  419,  suit  to  enjoin  officers 
of  State  from  exercising  power  conferred  by  statute  on  ground  that 
their  action  is  unconstitutional,  is  within  Federal  jurisdiction;  Ames 
Realty  Co.  v.  Big  Indian  Min.  Co.,  146  Fed.  175,  Federal  court  having 
jurisdiction  will  enforce  Civ.  Code  Mont.,  §  1891,  providing  that  in 
actions  for  protection  of  water  rights  plaintiff  may  make  parties  all 
who  divert  water  from  stream;  In  re  Mertens,  131  Fed.  515,  under 
Bankruptcy  Act  July  1,  1898,  c.  541,  §  2,  subs.  2,  30  Stat.  545,  as 
amended,  bankruptcy  court  has  jurisdiction  to  try  and  determine  title 
to  property  found  dn  possession  of  bankrupt  purchased  by  him;  Bus- 
sing V.  City  of  Mt.  Vernon,  198  N.  Y.  205,  91  N.  E.  546,  holding  suit 
does  not  lie  to  remove  assessment  as  cloud  on  title,  unless  proceedings 
regular  on  face,  but  invalid  from  latent  defect;  dissenting  opinion  in 
Wahl  V.  Franz,  100  Fed.  701,  40  C.  C.  A.  638,  majority  holding  probate 
of  will  in  Arkansas  court  not  "suit  of  civil  nature  at  law  or  in  equity" 
within  Judiciary  Act  1888,  regarding  removal ;  More  v.  Steinbach,  127 
U.  S.  84,  32  L.  Ed.  56,  S  Sup.  Ct.  1073,  holding  plaintiff  out  of  posses- 
sion, by  virtue  of  California  statute,  could  bring  action  to  determine 
adverse  claim ;  Greeley  v.  Lowe,  155  U.  S.  75,  89  L.  Ed.  76,  15  Sup.  Ct. 
28,  holding,  by  virtue  of  Florida  statute,  court,  in  bill  in  equity,  for 
partition,  could  settle  questions  of  title ;  Wehrman  v.  Conklin,  155  U.  S. 
325,  39  L.  Ed.  173,  15  Sup.  Ct.  133,  bill  in  equity,  to  quiet  title,  brought 
by  persons  in  possession  of  lands  in  Iowa,  sustained;  Roberts  v.  North- 
em  Pac.  R.  R.  Co.,  158  U.  S.  30,  39  L.  Ed.  883,  15  Sup.  Ct.  766,  hold- 
ing actual  possession  of  part,  and  constructive  possession  of  rest  of 
land,  under  Wisconsin  law,  sufficient  to  sustain  bill  to  quiet  title ;  Wells, 
Fargo  &  Co.  v.  Miner,  11  Sawy.  286,  25  Fed.  536,  holding  right  of  in- 
terpleader, conferred  by  California  statute,  could  be  enforced  in  Fed- 
eral court  of  equity;  Land  etc.  Imp.  Co.  v.  Bardon,  45  Fed.  707,  equi- 
table action  to  quiet  title  by  one  in  possession,  brought  under  provision 
of  Wisconsin  statute;  Bigelow  v.  Chatterton,  51  Fed.  616,  2  C.  C.  A. 
402,  treating  action  to  try  title  to  unoccupied  lands  as  an  equity  case; 
Grether  v.  Wright,  75  Fed.  746,  23  C.  C.  A.  498,  entertaining  bill  in 
equity  to  enjoin  taxes  levied  upon  bonds  of  District  of  Columbia  by 
State  of  Ohio ;  Darragh  v.  H.  Wetter  Mfg.  Co.,  78  Fed.  14,  23  C.  C.  A. 
609,  sustaining  bill  by  contract  creditor  against  insolvent  corporation, 
permitted  by  Arkansas  statute ;  California  Oil  etc.  Co.  v.  Miller,  96  Fed. 
20,  arguendo. 
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Distinguished  in  Northern  Pac.  R.  Co.  v.  Cannon,  46  Fed.  232,  dis- 
missing bill  to  quiet  title,  by  one  holding  legal  title,  and  out  of  pos- 
session. 

Adoption  by  Federal  courts  of  remedies  created  by  State  statutes. 
Note,  18  L.  R.  A.  267. 

Circuit  Court  has  general  power  irrespective  of  citisenshlp  to  grant 
equitable  relief  in  suit  in  equity,  by  assignee  in  bankniptcy,  against  ad- 
verse claimants  on  assigned  property,  and  may  enjoin  him  from  throwing 
cloud  on  title  by  levy  of  execution  from  State  court,  after  commencement 
of  bankruptcy  proceeding,  or  from  malring  further  levies. 

Approved  in  Hull  v.  Burr,  234  U.  S.  723,  58  L.  Ed.  1563,  34  Sup.  Ct. 
892,  section  265,  Judicial  Code,  applies  to  suit  by  trustee  in  ejectment 
in  State  court;  Potter  v.  Martin,  122  Mich.  543,  81  N.  W.  424,  holding 
assignee  authorized  to  sell  property  acquired  under  bankruptcy  pro- 
ceedings, his  not  selling  for  six  years  did  not  invalidate  the  convey- 
ance ;  Moran  v.  Sturges,  154  U.  S.  270,  88  L.  Ed.  985,  14  Sup.  Ct.  1022, 
admiralty  proceeding,  restraining  State  court,  where  its  jurisdiction 
had  not  attached;  Louisville  Trust  Co.  v.  Cincinnati,  73  Fed.  734, 
arguendo. 

Distinguished  in  Sargent  v.  Helton,  115  U.  S.  351,  29  L.  Ed.  418,  6 
Sup.  Ct.  80,  holding  Federal  court  could  not  enjoin  proceedings  of  State 
court,  at  instance  of  purchaser  at  bankruptcy  sale;  United  States  v. 
Wilson,  118  U.  S.  89,  30  L.  Ed.  112,  6  Sup.  Cjt.  993,  holding  Federal  court 
could  not  remove  cloud  by  bill  in  equity,  without  requiring  complainant 
to  obtain  prior  possession;  Baird  v.  Warwick  Machine  Co.,  40  Fed.  386, 
holding  purchaser  at  execution  sale  could  not  restrain  foreclosure  of 
mortgage  as  a  fraudulent  conveyance. 

114  U.  S.  174-176,  29  li.  Ed.  136,  6  Sup.  Ot  825,  EX  PABTE  MOBGAN. 

Mandamus  may  be  used  to  require  inferior  court  to  decide  matter 
within  its  Jurisdiction,  and  pending  before  it,  but  not  to  control  decision. 

Approved  in  Kimberlin  v.  Commission  to  Five  Civilized  Tribes,  104 
Fed.  655,  44  C.  C.  A.  109,  holding  officer  may  be  mandamused  to  x>er- 
form  ministerial  act,  but  if  duty  involves  exercise  of  discretion,  he  can- 
not be  thus  compelled;  United  States  v.  Interstate  Commerce  Commis- 
sion, 37  App.  D.  C.  278,  mandamus  lies  to  compel  commerce  commission 
to  act  on  application  to  establish  through  rates  on  connecting  lines; 
Ex  parte  Brown,  116  U.  S.  402,  29  L.  Ed.  677,  6  Sup.  Ct.  387,  denying 
mandamus  to  review  order  dismissing  an  appeal ;  Parker,  Petitioner,  131 
n.  S.  226,  38  L.  Ed.  124,  9  Sup.  Ct.  709,  allowing  mandamus  directing 
Supreme  Court  of  territory  to  reinstate  an  appeal;  In  re  Morrison,  147 
U.  S.  26,  37  L.  Ed.  65,  13  Sup.  Ct.  250,  refusing  mandamus  directing 
lower  court  to  vacate  order  of  dismissal  upon  the  merits ;  In  re  Hawkins, 
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147  U.  S.  490,  37  L,  Ed.  252,  13  Sup.  Ct.  527,  holding  mandamus  did  not 
lie  to  compel  court  to  receive  certain  depositions;  Virginia  v.  Paul,  148 
U.  S.  124,  37  L.  Ed.  392,  13  Sup.  Ct.  542,  holding  question  whether  good 
cause  was  shown  for  granting  writ  of  habeas  corpus,  could  not  be  re- 
viewed by 'habeas  corpus;  American  Const.  Co.  v.  Jacksonville  etc.  Ry. 
Co.,  148  U.  S.  379,  37  L.  Ed.  489,  13  Sup.  Ct.  761,  denying  petitions  for 
mandamus  to  dismiss  certain  appeals;  Hudson  v.  Parker,  156  U.  S.  289, 
39  L.  Ed.  428,  15  Sup.  Ct.  455,  allowing  mandamus  to  District  Court  to 
admit  petiticJner  to  bail  on  giving  proper  bond ;  United  States  v.  Judges, 
85  Fed.  180,  29  C.  C.  A.  78,  refusing  mandamus  to  compel  inferior  court 
to  admit  prisoner  to  bail ;  State  v.  Young,  31  Fla.  601,  34  Am.  St.  Rep. 
44,  19  L.  R.  A.  638,  12  South.  675,  holding  mandamus  proper  to  compel 
judge  to  hear  a  case,  who  refuses  on  ground  of  disqualification ;  State  v. 
King,  32  Fla.  419,  13  South.  892,  denying  mandamus  to  reinstate  an 
appeal ;  State  v.  Philips,  97  Mo.  343,  3  L.  R.  A.  480,  10  S.  W.  859,  allow- 
ing mandamus  to  reinstate  an  appeal,  where  there  was  a  duty  admitting 
of  no  discretion;  State  v.  Eddy,  10  Mont.  324,  25  Pac.  1037,  directing 
justice  of  peace  to  issue  order  commanding  garnishee  to  appear. 

Law  of  mandamus.    Note,  89  Am.  Dec.  739. 

Power  of  higher  court  to  require  justices  to  review  their  discretion- 
ary decisions.    Note,  15  £.  R.  0.  135. 

Judgment  of  lower  court,  on  motion  to  amend  original  Judgment  so 
as  to  conform  to  complaint  and  verdict,  cannot  be  reviewed  by  mandamus. 
Approved  in  State  v.  Philips,  97  Mo.  343,  3  L.  R.  A.  480,  10  S.  W.  859, 
granting  writ  of  mandamus  to  reinstate  an  appeal. 

114  U.  a  176-189,  29  L.  Ed.  121,  5  Sup.  Ct.  813,  CHESAPEAKE  ETC.  BY. 
CO.  V.  MILLER. 

West  Virginia  act  of  1866  was  personal  to  corporation  incorporated 
by  it,  and  clause  exempting  it  from  taxation  did  not  confer  immunity  upon 
company  purchasing  its  property  at  foreclosure  sale,  notwithstanding  gen- 
eral law  of  State,  transferring  rights  to  sucli  purchasers. 

Approved  in  Berryman  v.  Board  of  Trustees  of  Whitman  College,  222 
U.  S.  352,  56  L.  Ed.  231,  32  Sup.  Ct.  147,  applying  rule  to  exemption 
granted  to  educational  institution;  Wright  v.  Georgia  R.  R.  &  Banking 
Co.,  216  U.  S.  436,  54  L.  Ed.  557,  30  Sup.  Ct.  242,  exemption  does  not 
apply  to  franchises  and  property  acquired  from  another  corporation; 
Great  Northern  Ry.  Co.  v.  State  of  Minnesota,  216  U.  S.  222,  233,  54 
L.  Ed.  465,  460,  30  Sup.  Ct.  344,  where  State  becomes  owHer  of  entire 
property  and  franchises  of  corporation,  it  could  only  convey  same  sub- 
ject to  existing  Constitution  which  prohibited  exemption  from  taxation; 
Rochester  Ry.  Co.  v.  City  of  Rochester,  205  U.  S.  250,  51  L.  Ed.  790,  27 
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Sup.  Ct.  469,  applying  rule  to  transfer  of  street  railroad ;  Alaska  North- 
em  Ry.  Co.  V.  Municipality  of  Seward,  229  Fed.  668,  applying  rule  to 

.transfer  of  railway;  Wicomico  Co.  Commrs.  v.  Bancroft,  135  Fed.  981, 
70  C.  C.  A.  287,  under  Code  Md.  1888,  art.  23,  §  §  187,  188,  providing  for 
rights  of  new  corporation  purchasing  railroad  under  foreclosure,  an 
exemption  from  taxation  for  a  term  of  years  enjoyed  by  the  old  com- 
pany passes  to  the  new  one;  Matthews  v.  Board  of  Corp.  Commrs.,  97 
Fed.  403,  "holding  railroad's  special  charter  authorizing  directors  to  fix 
passenger  and  freight  rates,  sale  of  company's  property  on  foreclosure 
did  not  pass  said  immunity ;  Baltimore  etc.  Ry.  Co.  v.  Wicomico  Co.,  103 

'  Md.  280,  63  Atl.  679,  under  Acts  1886,  p.  209,  c.  133,  granting  railroad 
company  exemption  from  taxation,  purchaser  under  foreclosure  sale  was 
not  entitled  to  exemption;  State  v.  Great  Northern  Ry.  Co.,  106  Minn. 
326,  119  N.  W.  206,  and  State  v.  Chicago  etc.  Ry.  Co.,  106  Minn.  302, 
119  N.  W.  213,  both  applying  rule  on  consolidation  of  railroads;  Roch- 
ester V.  Rochester  Ry.  Co.,  182  N.  Y.  118,  70  L.  R.  A.  773,  74  N.  E.  953, 
where  street  railway  company  was  exempt  from  expense  of  repaving 
between  tracks,  the  right  did  not  pass  to  lessee,  it  being  personal  under 
Laws  1869,  p.  54,  c.  34;  Schock  v.  Sweet,  46  Okl.  60,  145  Pac.  391, 
exemption  of  town  lots  in  favor  of  Indian  allottees  does  not  pass  to  pur- 
chasers; Lake  Drummond  Canal  Co.  v.  Commonwealth,  103  Va.  350,  49 
S.  E.  510,  under  Code  1887,  §  1233,  providing  for  sale  of  corporation 
property  under  foreclosure,  such  sale  does  not  confer  upon  purchaser 
immunity  from  taxation  granted  to  original  corporation  and  its  succes- 
sors and  assigns ;  dissenting  opinion  in  Wright  v.  Central  of  Georgia  Ry. 

*Co.,  236  U.  S.  682,  59  L.  Ed.  786,  35  Sup.  Ct.  471,  majority  holding 
Georgia  statutes  made  fee  of  railroads  exempt  from  other  taxation  than 
that  provided  for  in  favor  of  lessee;  Norfolk  etc.  R.  R.  Co.  v.  Pendle- 
ton, 156  U.  S.  673,  39  L.  Ed.  576,  15  Sup.  Ct.  415,  holding  purchaser  of 
railroad  at  foreclosure  sale  subject  to  general  law  of  State,  prescribing 
rates;  Keokuk  etc.  R.  R.  Co.  v.  Missouri,  152  U.  S.  311,  38  L.  Ed.  455, 
14  Sup.  Ct.  596,  holding  legislature  had  no  power  to  grant  exemption  to 
consolidated  corporation,  after  Constitution  of  1868;  Phoenix  Ins.  Co.  v. 
Tennessee,  161  U.  S.  180,  40  L.  Ed.  662,  16  Sup.  Ct.  473,  holding  immu- 
nity from  taxation  did  not  pass  to  legal  successor  of  insurance  company ; 
Covington  etc.  Turnpike  Road  Co.  v.  Sandford,  164  U.  S.  587,  41  L.  Ed. 
563, 17  Sup.  Ct.  202,  holding  turnpike  company  not  entitled  to  immunity 
from  taxation,  granted  to  its  predecessor;  Baltimore  etc.  Ry.  Co.  v. 
Ocean  City,  89  Md.  98,  42  Atl.  923,  holding  purchaser  of  railroad  not  en- 
titled to  prior  exemption  from  taxation;  Adams  v.  Yazoo  etc.  R.  Co.,  77 
Miss.  194,  60  L.  R.  A.  33,  24  South.  210,  holding  exemption  could  not 
pass  into  consolidated  company,  without  express  declaration;  Hoard  v. 
Chesapeake  etc.'  Ry.  Co.,  123  U.  S.  226,  31  L.  Ed.  132,  8  Sup.  Ct.  76,  pur- 
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chasers  at  foreclosure  not  bound  to  specifically  perform  original  rail- 
road's contract;  Frank  v.  New  York  etc.  R.  R.  Co.,  122  N.  Y.  217,  25 
N.  E.  337,  holding  purchasing  company  acquired  only  such  property  as 
was  transferred  under  direction  of  court;  Wilmington  etc.  R.  R.  Co.  v. 
\A.lsbrook,  110  N.  C.  153,  14  S.  E.  655,  holding  charter  did  not  extend 
exemption  to  branch  roads ;  Pennison  v.  Chicago  etc.  R.  Co.,  93  Wis.  347, 
67  N.  W.  702,  holding  a  liability  for  tort  did  not  pass  to  purchaser  of 
offending  railroad;  dissenting  opinion  in  Traverse  Co.  v.  St.  Paul  etc. 
Ry.  Co.,  73  Minn.  433,  76  N.  W.  222,  majority  holding  exemption  appur- 
tenant to  line  of  road,  and  existing  in  favor  of  purchaser;  New  Orleans 
City  etc.  R.  Co.  v.  New  Orleans,  143  tT.  S.  196,  86  L.  Ed.  122,  12  Sup.  Ct. 
407,  and  Board  of  Trustees  of  Whitman  College  v.  Berryman,  156  Fed. 
120,  both  arguendo. 
Distinguished  in  Tennessee  v.  Whitworth,  i;i7  U.  S.  146,  29  L.  Ed.  836, 

6  Sup.  Ct.  651,  holding  consolidated  company  entitled  to  exemption  of 
one  of  the  uniting  companies;  International  etc.  Ry.  Co.  v.  State,  75 
Tex.  378,  12  S.  W.  681,  holding  exemption  adhered  to  property,  and 
passed  to  successors. 

Explained  in  State  Board  v.  Morris  etc.  R.  R.  Co.,  49  N.  J.  L.  203,  204, 

7  Atl.  830,  holding  immunity  from  taxation  passed  to  lessee  by  force  of 
lease,  and  statute  validating  it. 

Franchises  of  railroad  corporation  are  rights  or  privileges  essential  to 
its  operation.  Immunity  from  taxation  is  not  one  of  them,  and  is  incapable 
of  transfer  without  express  statutory  direction. 

Approved  in  Bancroft  v.  Wicomico  County  Commrs.,  121  Fed.  877, 
878,  holding  Md.  Code,  Pub.  Gen.  Laws,  art.  23,  §§  187, 188,  permits  pur- 
chaser of  railroad  under  mortgage  to  enjoy  all  previous  immunities 
including  exemption  from  taxation ;  Winn  v.  Wabash  R.  R.  Co.,  118  Fed. 
58,  holding  the  consolidated  corporation  became  citizen  of  each  State 
in  which  articles  were  filed,  hence  action  arising  in  Missouri  prevented 
claiming  citizenship  elsewhere;  Chicago  Union  Traction  Co.  v.  Chicago, 
199  111.  533,  65  N.  E.  465,  holding  doubt  existing  whether  municipal  char- 
ter gives  municipality  right  to  regulate  charges  of  common  carriers, 
doubt  must  be  resolved  in  favor  of  municipality;  Baltimore  etc.  Ry.  Co. 
V.  Wicomico  Co.,  103  Md.  285,  63  Atl.  681,  where  purchaser  of  railroad 
under  foreclosure  possesses  immunity  from  taxation  enjoyed  by  mort- 
gagor, such  exemption  was  recalled  by  general  assessment  law;  National 
Foundry  &  Pipe  Works  v.  Oconto  City  etc.  Co.,  105  Wis.  58,  81  N.  W. 
129,  holding  mortgage  of  property  and  franchises  of  corporation,  under 
section  1788,  Rev.  Stats.  Wis.,  mortgagee  acquires  all  rights,  privileges, 
and  franchises  of  old  corporation;  St.  Louis  etc.  Ry.  Co.  v.  Gill,  156 
U.  S.  656.  39  L.  Ed.  570,  15  Sup.  Ct.  487,  holding  right,  to  fix  rates  of 
fare  did  not  accompany  transfer  of  railroad  property;  Norfolk  etc.  R.  R. 
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Co.  ▼.  Pendleton,  156  XT.  8.  673,  89  L.  Ed.  576,  15  Sup.  Ct.  415,  holding 
purchaser  of  railroad  at  foreclosure  sale  not  entitled  to  exemption  from 
State  law  regulating  tolls;  Keokuk  etc.  R.  Co.  v.  County  Court,  41  Fed. 
308,  holding  grant  of  franchises  and  privileges  of  another  corporation 
did  not  include  immunity  from  taxation;  Chadwick  v.  Old  Colony  R.  R. 
Co.,  171  Mass.  243,  50  N.  E.  630,  holding  right  to  oi>erate  railroad  and 
take  tolls  passed  by  foreclosure  sale  to  a  natural  person ;  State  Board  v. 
Morris  etc.  R.  R.  Co.,  49  N.  J.  L.  200,  206,  207,  7  Atl.  829,  831,  832,  hold- 
ing immunity  from  taxation  passed  to  lessee  by  force  of  statute,  and 
terms  of  lease;  International  etc.  Ry.  Co.  v.  State,  75  Tex.  373,  12  S.  W. 
686,  holding  immunity  from  taxation  not  a  franchise,  within  meaning 
of  Texas  statute,  respecting  quo  warranto  proceedings;  Commercial  Elec- 
tric-Light etc.  Co.  V.  Judson,  21  Wash.  49,  57  L.  R.  A.  78,  56  Pac.  832, 
relating  to  assessment  and  taxation  of  franchises;  State  v.  Anderson, 
90  Wis.  561,  63  N.  W.  748,  holding  franchises  taxable ;  dissenting  opinion 
in  Denison  etc.  Ry.  Co.  v.  St.  Louis  etc.  Ry.  Co.,  30  Tex.  Civ.  482,  72 
S.  W..  205,  96  Tex.  248,  249,  majority  holding  railroad  obtaining  uncon- 
ditional consent  of  municipality  to  construct  street  railroad,  purchaser 
at  foreclosure  acquired  its  rights  to  use  of  street. 

Corporation  created  hj  West  Virginia  acts  of  1870  and  1871,  with  same 
powers  as  its  predecessor,  created  In  1866^  is  subject  to  provisions  of  act  of 
1869,  reserving  right  to  alter  charter. 

Approved  in  Bibb  v.  Hall,  101  Ala.  99, 14  South.  104,  holding  corpora- 
tions created  under  old  law  not  affected  by  repeal  of  that  law;  Adams 
V.  Tazoo  etc.  R.  Co..  77  Miss.  194,  60  L.  E.  A.  83,  24  South.  211,  holding 
consolidated  corporation  subject  to  constitutional  provision,  adopted 
prior  to  consolidation,  prohibiting  exemptions. 

Liability  of  corporation  purchasing  property  of  another  corporation 
for  torts  of  latter.    Note,  Ann.  Gas.  1915A,  550. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  74,  99, 103. 

Miscellaneous.  Cited  in  Virginia  Coupon  Cases,  114  U.  S.  296,  29 
L.  Ed.  194,  5  Sup.  Ct.  917,  as  to  jurisdiction. 

114  U.  8.  190^195,  29  L.  Ed.  132,  5  Sup.  Ct.  820,  IJTOHFIELD  v.  BALLOU. 

Bill  against  city  for  money  had  and  received  for  Illegal  bonds,  fails  for 
want  of  equitable  Jurisdiction,  there  being  an  appropriate  remedy  at  law. 

Approved  in  Lewis  Pub.  Co.  v.  Wyman,  168  Fed.  761,  Federal  court 
will  not  sustain  bill  to  recover  money  by  way  of  damages  when  it  can 
be  recovered  at  law  in  tort  action ;  Southern  Pac.  R.  Co.  v.  United  States, 
133  Fed.  657,  658,  66  C.  C.  A.  581,  court  of  equity  has  jurisdiction  of 
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suit  by  government  against  railroad  company  to  determine  what  propor- 
tion of  lands  erroneously  patented  to  company  have  been  sold  to  bona 
fide  purchasers  and  for  cancellation  of  patent  to  lands  not  disposed  of; 
General  Elec.  Co.  v.  Westinghouse  Elec.  &  Mfg.  Co.,  144  Fed.  466,  where 
contract  for  manufacture  of  electric  equipment  provided  for  liquidated 
damages  for  violation  thereof,  complainant  was  hot  entitled  to  injunc- 
tion to  restrain  defendant 's  violation ;  Buzard  v.  Houston,  119  U.  S.  352, 
30  L.  Ed.  454,  7  ,Sup.  Ct.  252,  dismissing  bill  where  judgment  for  pecu- 
niary damages  would  adjust  rights  under  contract;  Aetna  Life  Ins.  Co. 
V.  Middleport,  124  U.  S.  547,  31  L.  Ed.  541,  8  Sup.  Ct.  629,  dismissing 
bill  in  equity,  brought  by  holder  of  invalid  city  bonds ;  Zeringue  v.  Texas 
etc.  R.  Co.,  34  Fed.  243,  denying  equitable  relief  in  action  on  contract  to 
enforce  building  of  bridges,  and  for  damages;  Paton  v.  Majors,  46  Fed. 
211,  dismissing  bill  in  equity  to  obtain  decree  for  payment  of  money  re- 
ceived through  fraud  of  agent;  Northern  Pac.  R.  Co.  v.  Cannon,  46  Fed. 
232,  holding  equity  had  no  jurisdiction  of  bill,  brought  by  one  out  of 
possession,  to  quiet  title ;  Walker  v.  Brown,  58  Fed.  27,  bill  for  discovery, 
brought  by  creditor,  against  administrator,  dismissed  for  want  of  equity ; 
Alger  V.  Anderson,  92  Fed.  699,  709,  where  vendee  waived  fraud  of 
vendor,  equity  had  no  jurisdiction. 

Distinguished  in  Southern  Pac.  R.  Co.  v.  United  States,  133  Fed.  655, 
66  C.  C.  A.  581,  where  bill  presents  case  over  which  Court  of  equity  has 
jurisdiction  of  subject  matter,  objection  that  there  is  remedy  at  law 
must  be  taken  at  earliest  opportunity ;  Geer  v.  School  Dist.  No.  11,  111 
Fed.  686,  49  C.  C.  A.  539,  holding  school  district  issuing  bonds,  void  for 
want  of  power  and  levied  tax  some  years  to  pay  interest  thereon,  limi- 
tation runs  only  from  act  repudiating. 

ProhlMtion  in  State  Constitatlon,  limiting  indebtedness  for  any  pur- 
pose, incurralile  by  municipal  corporation,  is  as  effectual  against  an  implied^ 
as  an  express  promise,  and  is  as  "binding  in  equity  as  at  law. 

Approved  in  Southern  Pac.  R.  R.  Co.  v.  United  States,  200  U.  S.  349, 
50  L.  Ed.  510,  26  Sup.  Ct.  296,  where  bill  in  equity  avers  that  certain 
public  lands  were  erroneously  patented  to  railroad  company,  and  prays 
for  discovery  of  any  sales  to  bona  fide  purchasers  and  recovery  of  value 
of  lands  sold,  objection  that  complainant  had  remedy  at  law  comes^  too 
late  when  made  at  hearing;  Eaton  v.  Shiawassee  County,  218  Fed.  590, 
592, 134  C.  C.  A.  316,  county  is  not  liable  for  loan  in  excess  of  its  author- 
ity; Inhabitants  of  Town  of  Harmony  v.  Truman,  212  Fed.  16,  128 
C.  C.  A.  544,  holding  town  not  liable  on  bonds  not  issued  in  conformity 
with  law ;  City  of  Santa  Cruz  v.  Wykes,  202  Fed.  370,  120  C,  C.  A,  485, 
holding  purchaser  of  city  water  bonds  chargeable  with  notice  of  its  want 
of  power  to  make  them  lien  on  its  property;  City  Water  Supply  Co.  v. 
City  of  Ottumwa,  120  Fed.  315,  holding  though  city  has  part  of  money 
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in  treasury  and  may  be  able  to  collect  remainder,  indebtedness  beyond 
constitutional  limitation  is  void;  Brown  v.  Schleier,  112  Fed.  582,  hold- 
ing receiver  of  national  bank  succeeds  to  no  rights  beyond  those  which 
could  have  been  enforced  by  bank,  its  stockholders  or  creditors;  Game- 
well  Fire-Alarm  Tel.  C.  v.  Laporte,  102  Fed.  419,  420,  42  C.  C.  A.  405, 
holding  court  of  equity  cannot  change  contract  into  one  giving  complain- 
ant an  implied  franchise  relative  to  fire-alarm  telegraph  system,  contract 
being  void;  Hagan  v.  Commissioners'  Court^  160  Ala.  563,  37  L.  R.  A. 
(N.  S.)  1027,  49  South.  423,  contract  to  pay  for  courthouse  out  of  taxes 
for  period  of  years  held  void  as  creating  debt  in  excess  of  legal  limit; 
City  of  Globe  v.  Willis,  16  Ariz.  387,  146  Pac.  547,  holding  bond  issue 
for  sewer  district  which  included  whole  of  city  was  not  subject  to  ref- 
erendum as  affecting  city;  McGilvery  v.  City  of  Lewiston,  13  Idaho,  340, 
90  Pac.  349,  upholding  sewer  assessment  by  city;  County  Ada  v.  Bullcn 
Bridge  Co.,  5  Idaho,  92,  47  Pac.  824,  holding  board  of  commissioners 
issuing  warrants  upon  county  treasury  without  legal  authority,  violating 
provision  of  Constitution,  action  to  cancel  such  warrants  will  lie;  Eddy 
Valve  Co.  v.  Town  of  Crown  Point,  166  Ind.  631,  3  L.  R.  A.  (N.  S.)  684, 
76  N.  E.  542,  where  town  purchased  waterworks  subject  to  existing  mort- 
gage such  mortgage  became  part  of  city  debt  for  purpose  of  determining 
debt  limit;  Reynolds  v.  Lyon  County,  121  Iowa,  736,  96  N.  W.  1097, 
holding  void  refunding  bonds  to  pay  outstanding  bonds  where  county 
debt  limit  exc<^eded  thereby;  Windsor  v.  City  of  Des  Moines,  110  Iowa, 
187,  81  N.  W.  480,  holding  constitutional  prohibitions  of  city  not  to 
incur  indebtedness  exceeding  five  per  cent  on  taxable  property  within 
city,  includes  all  taxable  property  whether  for  city's  use  or  not;  Wall  y. 
City  of  Cedar  Rapids,  115  Iowa,  204,  88  N.  W.  450,  holding  where  city 
is  indebted  to  constitutional  limit,  it  may  not  evade  provision  by  ac- 
quiring waterworks  plant  in  consideration  of  hydrant  rentals;  State  v. 
Mayor  etc.  of  City  of  Neosho,  203  Mo.  73,  101  S.  W.  107,  agreement  by 
city  to  pay  in  part  for  waterworks  in  installments,  secured  by  '  *  revenues 
arising  from  water  service  to  private  consumers"  held  void  as  in  excess 
of  debt  limit;  State  v.  City  of  Helena,  24  Mont.  531,  63  Pac.  103,  hold- 
ing city's  power  to  incur  indebtedness  limited,  one  making  contract 
therewith  does  so  at  his  peril  if  limit  has  been  reached ;  Haskins  v.  Okla- 
homa City,  36  Okl.  70,  126  Pac.  209,  contract  for  auditing  city's  books, 
made  in  excess  of  contract  limit  for  year,  held  void;  State  v.  Stanfield, 
34  Okl.  530, 126  Pac.  241,  holding  statute  limiting  expenditures  to  income 
provided  for  year  applied  to  courts  as  well  as  to  county  officers ;  0  'Neil 
Engineering  Co.  v.  Incorporated  Town  of  Ryan,  32  Okl.  743,  750,  124 
Pac.  21,  24,  contract  price  for  plans  for  public  works  in  excess  of  con- 
tract limit  for  year  held  not  recoverable;  North  v.  McMahan,  26  Okl. 
508,  110  Pac.  1117,  holding  county  bonds  were  legally  issued,  and  com- 
XII— 66  ' 
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pelling  execution  by  mandamus;  City  of  Guthrie  v.  New  Vienna  Bank, 
4  Okl.  211,  38  Pac.  10,  c.  14,  St.  Okl.,  imposing  provisional  debts  of 
Guthrie,  East  Guthrie,  Capitol  Hill  and  West  Guthrie  upon  Guthrie,  is 
Yoid  for  conflict  with  statute  fixing  maximum  rate  of  taxation;  Dring 
V.  St.  Lawrence  Tp.,  23  S.  D.  628,  122  N.  W.  666,  township  not  liable 
on  artesian  well,  bonds  issued  in  excess  of  debt  limit ;  State  v.  Candland, 

36  Utah,  425,  140  Am.  St  Sep.  834,  24  L.  R.  A.  (N.  S.)  1260,  104  Pac. 
293,  holding  debt  created  by  authority  of  State  for  State  university  and 
declared  to  be  debt  of  university  was  in  fact  debt  of  State;  Appleton 
Waterworks  Co.  v.  City  of  Appleton,  132  Wis.  570,  113  N.  W.  47,  city 
not  liable  on  implied  contract  made  in  conflict  with  statute  prescribing 
mode  of  contract;  Doon  Tp.  v.  Cummins,  142  U.  S.  374,  35  L.  Ed.  1047, 
12  Sup.  Ct.  222,  holding  township  bonds  void  as  against  constitutional 
prohibition  limiting  indebtedness;  Hedges  v.  Dixon  Co.,  150  U.  S.  191, 

37  L.  Ed.  1048,  14  Sup.  Ct.  74,  and  Anderson  v.  Orient  Fire  Ins.  Co.,  88 
Iowa,  592,  55  N.  W.  352,  both  holding  similarly  as  to  county  bonds; 
Andrews  Bros.  Co.  v.  Youngstown  Coke  Co.,  39  Fed.  354,  refusing  equi- 
table relief  on  contract  not  legally  binding;  Morton  v.  Nevada,  41  Fed. 
586,  action  for  money  had  and  received,  held  ineffectual  to  recover  on 
void  bonds;  Weber  v.  Spokane  Nat.  Bank,  50  Fed.  737,  holding  contract 
creating  debt  in  excess  of  limitation  fixed  by  charter  of  bank,  void; 
Brazoria  Co.  v.  Youngstown  Bridge  Co.,  80  F|5d.  17,  25  C.  C.  A.  306, 
holding  equity  could  not  enforce  void  bridge  contract  with  county;  Gil- 
lette etc.  Mfg.  Co.  V.  Canyon  Co.,  85  Fed.  398,  denying  recovery  on  void 
bridge  contract  with  county;  Gamewell  v.  Laporte  etc.  Tel.  Co.,  96  Fed. 
666  (afi&rming  146  Ind.  469,  58  Am.  St.  Rep.  861,  85  L.  R.  A.  688,  45 
N.  £.  589),  holding  contract  with  city,  for  use  of  fire  alarms,  void  as  in 
excess  of  powers;  People  v.  May,  9  Colo.  99,  10  Pac.  652,  county  war- 
rants held  void;  Prince  v.  Quincy,  128  111.  458,  21  N.  E.  771,  contract 
for  supply  of  water  held  within  constitutional  prohibition;  Lovejoy  v. 
Foxcroft,  91  Me.  383,  40  Atl.  147,  excessive  loans  to  town  for  building 
road;  Ironwood  Water- Works  Co.  v.  Ironwood,  99  Mich.  469,  58  N.  W. 
373,  holding  city  could  not  avoid  restriction  upon  its  indebtedness,  by 
bu3dng  property  subject  to  mortgage;  Mister  v.  Kansas  City,  18  Mo. 
App.  228,  holding  appropriation  by  council  for  retaining  wall,  illegal, 
and  contract  unenforceable;  Raton  Water- Works  Co.  v.  Raton,  9  N.  M. 
87,  49  Pac.  904,  908,  dismissing  bill  seeking  to  recover  more  than  amount 
of  two-mill  levy  provided  by  law;  Engstad  v.  Dinnie,  8  N.  D.  12,  76 
N.  W.  297,  illegal  contract  by  city  to  construct  electric-light  plant; 
McAleer  v.  Angell,  19  R.  I.  694,  36  Atl.  590,  contract  for  stone  held  void, 
where,  town  had  reached  its  debt  limit;  Huron  Water- Works  Co.  v. 
Huron,  7  S.  D.  34,  68  Am.  St.  Rep.  834,  30  L.  R.  A.  859,  62  N.  W.  982, 
holding  sale  of  waterworks  by  city  unauthorized,  and  therefore  city  en- 
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titled  to  possession ;  Davis  v.  County  Court,  38  W.  Va.  108, 18  S.  E.  375, 
holding  county  orders  binding  future  levies,  void;  Earles  v.  Wells,  94 
Wis.  296,  59  Am.  St.  Rep.  889,  68  N.  W.  967,  holding  city  contract  for 
purchase  of  waterworks  void;  Crogster  v.  Bayfield  Co.,  99  Wis.  15,  74 
N.  W.  640,  as  to  executory  contract  to  issue  bonds  in  aid  of  railroad; 
Buck  ▼.  Eureka,  11&  Cal.  45,  50  Pac.  1065,  without  particular  application. 
Distinguished  in  Board  of  Commrs.  of  Kearny  County  v.  Irvine,  126 
Fed.  692,  61  C.  C.  A.  607,  holding  bona  fide  purchasers  in  open  market 
for  full  value,  of  county  warrants  adjudged  void,  are  entitled  to  be 
subrogated  to  equitable  rights  of  original  holders;  Trainor  v.  Lee,  34 
R.  L  357,  Ann.  Qas.  19140, 1213,  83  Atl.  852,  holding  rule  does  not  apply 
in  suit  by  «iiief  of  police  for  fees  as  dog-lister ;  Weber  v.  Spokane  Nat. 
Bank,  64  Fed.  211,  12  C.  C.  A.  93,  holding  indebtedness  incurred  by 
national  bank  in  excess  of  power^,  not  void ;  Aetna  Life  Ins.  Co.  v.  Lyon 
Co.,  82  Fed.  930,  where  excessive  indebtedness  of  county  was  used  to 
discharge  prior  indebtedness;  Thomas  v.  Burlington,  69  Iowa,  143,  28 
N.  W,  482,  allowing  recovery  of  taxes  illegally  exacted,  though  city  was 
indebted  beyond  constitutional  limitation. 

What  is  municipal  indebtedness  within  constitutional  debt  limit. 
Notes,  45  Am.  St.  Bep.  259 ;  44  Am.  St.  Bep.  233. 

Evasion  of  municipal  debt  limit  by  creation  of  holding  corporation 
or  contract  for  future  purchase.    Note,  2  Ann.  Gas.  986. 

What  constitutes  '  *  indebtedness ' '  of  municipality.    Note,  23  L.  E.  A. 
403. 

When  money  receiyed  from  bonds,  void  because  In  excess  of  constltn- 
Honal  limit  of  indebtedness,  was  expended  with  other  funds  In  erecting 
city  waterworks,  it  would  be  equally  within  the  prohibition  to  impose  a 
lien  upon  such  works  in  favor  of  bondholders. 

Approved  in  0  'Brien  v.  Wheelock,  184  U.  S.  496,  46  L.  Ed.  657,  22 
Sup.  Ct.  372,  holding  equitable  relief  withheld  after  an  unreasonable 
lapse  of  time,  not  because  of  mere  lapse,  but  because  of  change  of  situ- 
ation during  neglectful  repose;  Jordan  v.  City  of  Logansport,  178  Ind. 
649,  651,  99  N.  E.  1067,  1068,  holding  one  who  contracted  to  build  sewer 
knowing  city  was  exceeding  debt  limit  in  construction  had  no  equity  in 
sewer ;  Board  of  County  Commrs.  of  D.  County  v.  Gillett,  9  Okl.  598,  60 
Pac.  278,  in  action  upon  warrant  issued  by  county  in  payment  of  salary 
of  county  clerk,  it  is  good  defense  that  at  time  services  were  rendered 
indebtedness  of  county  was  above  maximum  limit  fixed  by  law;  City  of 
Guthrie  v.  New  Vienna  Bank,  4  Okl.  219,  38  Pac.  12,  act  of  Congress 
fixing  standard  of  validity  of  indebtedness  for  city  of  Guthrie,  persons 
dealing  with  that  city  do  so  at  their  peril;  Martin  v.  Territory,  5  Okl. 
194,  48  Pac.  108,  under  §  4,  c.  818,  24  Stat.  171,  providing  for  maximum 
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rate  of  taxation  of  municipalities  in  territories,  legislature  has  no  power 
to  require  city  to  pay  debts  in  excess  thereof;  McGillivray  v.  Joint 
School  Dist.,  112  Wis.  358,  88  Am.  St.  Rep.  971,  88  N.  W.  312,  holding 
contract  by  school  district  increasing  indebtedness  beyond  constitutional 
limits  is  enforceable  when  fully  performed  to  constitutional  amount; 
Randolph  v.  Allen,  73  Fed.  40,  19  C.  C.  A.  353,  holding  no  lien  existed 
upon  stock  purchased  in  part  with  money  fraudulently  obtained,  and  in 
part  with  other  moneys;  O'Brien  v.  Wheelock,  95  Fed.  909,  37  C.  C.  A. 
309,  holding  no  lien  existed  in  favor  of  bondholders,  on  lands  assessed 
to  pay  for  invalid  bonds. 

Holders  of  Illegal  bonds  are  partldpes  crlminls  -wUh  agent  of  city  issn- 
Ing  tbem,  and  equity  will  not  raise  a  resulting  trust  in  favor  of  bondliolders. 

Approved  in  City  of  Laporte  v.  Northern  Trust  Co.,  187  Fed.  32,  33, 
109  C.  C.  A.  74,  bonds  issued  by  city  to  enable  it  to  subscribe  for  stock 
of  water  company,  under  contract  to  furnish  water  for  city  system,  when 
city  had  reached  debt  limit,  held  void  as  issued  in  attempt  to  evade  con- 
stitutional limit  of  debt;  Chelsea  Sav.  Bank  v.  City  of  Ironwood,  130 
Fed.  412,  66  C.  C.  A.  230,  where  city  issued  bonds  which  were  subse- 
quently adjudged  invalid,  and  sold  them,  holder  thereof  could  maintain 
action  against  city  to  recover  the  purchase  price  paid ;  Metropolitan  Nat. 
Bank  v.  Campbell  Com.  Co.,  77  Fed.  708,  709,  holding  creditor  had  no 
preference,  where  misappropriated  trust  funds  could  not  be  clearly  fol- 
lowed ;  0  'Brien  v.  Wheelock,  95  Fed.  909,  37  C.  C.  A.  309,  denying  relief 
to  bondholders  against  land  owners  assessed  to  pay  for  illegal  bonds; 
Anderson  v.  Orient  Fire  Ins.  Co.,  88  Iowa,  592,  65  N.  W.  352,  holding 
bondholders  bound  to  take  notice  of  illegality  of  bonds;  Goose  River 
Bank  v.  Willow  Lake  etc.  Tp.,  1  N.  D.  29,  26  Am.  St  Rep.  607,  44  N.  W. 
1002,  holding  teacher  without  lawful  certificate  could  not  recover  on 
warrant. 

Distinguished  in  Primeau  v.  Granfield,  184  Fed.  483,  beneficiary  of 
trust  has  right  to  follow  his  money,  wrongfully  commingled  by  trustee 
with  his  own,  and  claim  lien  on  property  in  which  invested,  or  enforce 
right  to  proportionate  intent. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  61  Am. 
St.  Rep.  861. 

Liability  of  municipality  or  other  public  corporation  on  implied  con- 
tract.   Note,  27  L.  R.  A.  (N.  S.)  1122. 

If  complainants  seek  money  given  to  city  for  illegal  bonds^  they  must 
clearly  identify  it,  or  fund  or  other  property  whicli  represents  that  money, 
so  that  it  can  be  reclaimed  and  delivered  without  interfering  with  rights  of 
other  persons. 
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Approved  in  New  York  Life  Ins.  Co.  v.  Board  of  Commrs.  of  Cuya- 
hoga County,  99  Fed.  852,  holding  though  statute  was  unconstitutional 
under  which  bonds  were  issued,  it  is  within  Ohio  Const.,  art.  II,  §  28,  to 
legalize  void  municipal  bonds ;  Cotting  v.  Berry,  50  Colo.  228,  32  L.  R.  A. 
(N.  S.)  939, 114  Pac.  644,  where  trustee  converts  trust  funds  into  worth- 
less securities,  substituted  trustee  may  not  waive  lien  thereon  and  assert 
preferential  lien  on  general  assets  of  bankrupt  estate  of  trustee;  Board 
of  Trustees  of  Fordsville  v.  Postel,  121  Ky.  72, 123  Am.  St.  Bep.  184,  88 
S.  W.  1066,  holders  of  void  bonds  issued  to  build  schoolhouse  may  follow 
funds  into  school  furniture. 

Miscellaneous.  Cited  in  In  re  Mulligan,  116  Fed.  717,  holding  where 
bankrupt  deposited  another's  funds  with  his  own  and  checked  same  out 
leaving  less  than  the  other's,  latter  has  no  lien  thereon. 

114  U.  S.  196-218,  29  L.  Ed.  158,  6  Sup.  Ct.  826,  GLOUOESTEB  FEBBY  CO. 
▼.  PENNSYI.VANIA. 

Commerce  among  the  States  conststs  of  intercourse  and  traffic  between 
their  citizens,  and  indudesf  transportation  of  persona  and  property,  and 
navigation  of  public  waters  for  that  purpose,  as  well  as  the  purchase,  sale, 
and  exchange  of  commodities. 

Approved  in  Louisville  etc.  Ferry  Co.  v.  Kentucky,  188  U.  S.  397,  47 
L.  Ed.  518,  23  Sup.  Ct.  467,  holding  Kentucky  corporation  operating 
feny  across  Ohio  River,  deprived  of  property  without  due  process,  home 
State  taxing  Indiana  franchise  to  operate  ferry;  Francis  v.  United 
States,  188  U.  S.  384,  47  L.  Ed.  513,  23  Sup.  Ct.  338,  holding  policy  slips 
written  by  customer  to  indicate  his  choice  of  numbers  forwarded  to  an- 
other State,  not  an  offense  against  United  States  regarding  lottery; 
Hanley  v.  Kansas  City  South.  Ry.  Co.,  187  U.  S.  619,  47  L.  Ed.  336,  23 
Sup.  Ct.  215,  holding  Arkansas  railroad  commission  violates  commerce 
clause  Federal  Constitution  by  fixing  continuous  rates  of  transportation 
to  point  within,  most  of  line  outside  State;  Lindsay  &  Phelps  Co.  v. 
Mullen,  176  U.  S.  147,  44  L.  Ed.  408,  30  Sup.  Ct.  333,  holding  statutory 
lien  on  logs  cut  in  another  State  for  scaling  them  in  log  boom,  not 
burden  on  interstate  commerce,  but  assists  navigation ;  Bennett  v.  United 
States,  194  Fed.  632,  114  C.  C.  A.  402,  transportation  of  persons  is  com- 
merce subject  to  commerce  clause;  United  States  v.  Hoke,  187  Fed.  994, « 
995,  996,  power  to  regulate  commerce  includes  power  to  regulate  trans- 
portation of  persons;  Kansas  Natural  Gas  Co.  v.  Haskell,  172  Fed.  561, 
statute  prohibiting  transpoitation  of  natural  gas  from  State  held  void  as 
in  violation  of  commerce  clause ;  United  States  v.  American  Tobacco  Co., 
164  Fed.  712,  consolidation  of  corporations  engaged  in  different  branches 
of  tobacco  industry  held  to  be  in  restraint  of  interstate  commerce; 
United  States  Tobacco  Co.  v.  American  Tobacco  Co.,  163  Fed.  710,  agree- 
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ment  between  manufacturers  of  licorice  paste  for  tobacco  industry  held 
to  be  in  restraint  of  interstate  commerce;  In  re  Charge  to  Grand  Jury, 
151  Fed.  838,  defining  interstate  commerce  and  stating  essentials  of  con- 
spiracy to  restrain  it;  Snead  v.  Central  of  Qeoi^a  Ky.  Co.,  161  Fed.  613, 
614,  defining  interstate  commerce  in  upholding  complaint  under  Employ- 
ers' Liability  Act;  Howard  v.  Illinois  Central  R.  Co.,  148  Fed.  1000, 
liability  of  common  carrier  to  its  employees  for  personal  injuries  is  not 
commerce,  and  regulation  of  such  liability  is  not  within  power  of  Con- 
gress; Globe  Elevator  Co.  v.  Andrew,  144  Fed.  882,  Laws  Wis.  1905, 
p.  37,  c.  19,  as  amended  by  Laws  Sp.  Sess.  1905,  p.  19,  c.  12,  providing 
for  inspection,  etc.,  of  grain  at  Superior,  as  applied  to  interstate  ship- 
ments, is  unconstitutional;  W.  W.  Montague  &  Co.  v.  Lowry,  115  Fed. 
29,  63  L.  R.  A.  58,  52  C.  C.  A.  621,  holding  Mantel  &  Grate  Association 
of  California  is  combination  in  restraint  of  trade  among  the  States,  in 
refusing  to  sell  to  nonmember;  Belle  City  etc.  Co.  v.  Frizzell,  11  Idaho, 
8,  81  Pac.  59,  foreign  corporation  manufacturing  farm  machinery  in  one 
State  and  selling  same  to  citizens  of  another  State  upon  orders  to  be 
approved  by  it  taken  by  local  agent,  does  not  come  within  provisions  of 
§  2653,  Rev.  Stats.  1887;  State  v.  Illinois  Cent.  R.  Co.,  246  111.  210,  212, 
213,  92  N.  E.  826,  827,  defining  interstate  commerce  and  upholding  tax 
provisions  of  Illinois  Central  Railroad  charter;  Marconi  Wireless  Tele- 
graph Co.  V.  Commonwealth,  218  Mass.  565,  Ann.  Gas.  19160,  214,  106 
N.  E.  313,  foreign  corporation  tax  law  of  1909  does  not  apply  to  those 
engaged  in  foreign  commerce;  Thompson  v.  Wabash  Ry.  Co.,  262  Mo. 
479,  171  S.  W.  367,  fireman  on  engine  drawing  train  of  empties  to  an- 
other State  on  interstate  road  is  engaged  in  interstate  commerce,  within 
meaning  of  Employers'  Liability  Act;  Hickory  Marble  &  Granite  Co.  v. 
Southern  Ry.  Co.,  147  N.  C.  54,  60  S.  E.  719,  holding  State  statute  im- 
posing penalty  for  delay  of  shipment  applied  only  to  intrastate  ship- 
ments; Alexandre  v.  Atlantic  Coast  Line  R.  Co.,  144  N.  C.  96,  56  S.  E. 
698,  defining  transportation  of  goods  as  used  in  statute  imposing  pen- 
alty for  failure  to  transport;  Lehigh  etc.  Coal  Co.  v.  Borough  of  Junc- 
tion, 75  N.  J.  L.  926,  15  L.  R.  A.  (N.  S.)  514,  68  Atl.  808,  transportation 
of  merchandise  by  owner  to  his  own  order  as  consignee  to  another  State 
for  storage  in  mass  and  subsequent  sale  is  not  interstate  commerce  in 
sense  merchandise  is  exempted  from  local  tax;  Flint  &  Walling  Mfg.  Co. 
V.  McDonald,  21  S.  D.  529, 130  Am.  St.  Rep.  735,  14  L.  R.  A.  (N.  S.)  673, 
114  N.  W.  686,  sale  by  foreign  corporation  of  water  tower  to  one  erect- 
ing waterworks  in  State  is  interstate  commerce;  State  v.  Faudre,  54 
W.  Va.  123,  102  Am.  St.  Rep.  927,  63  L.  R.  A.  877,  46  S.  E.  269,  State 
of  Ohio  has  right  to  establish  ferries  on  Ohio  side  of  Ohio  River  and 
to  fix  charges  for  ferriage  from  Ohio  to  West  Virginia;  dissenting  opin- 
ion in  Northern  Securities  Co.  v.  United  States,  193  U.  S.  385,  48  L.  Ed. 
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720,  24  Sup.  Ct.  436,  majority  holding  combination  by  stockholders  in 
two  competing  interstate  railway  companies  to  form  stockholding  cor- 
poration which  should  acquire,  in  exchange  for  its  own  capital  stock, 
controlling  interest  of  such  companies,  violates  anti-trust  act  July  2, 
1890;  Covington  etc.  Bridge  Co.  v.  Kentucky,  154  U.  S.  217,  88  L.  Ed. 
968, 14  Sup.  Ct.  1092,  holding  traffic  across  bridge  connecting  two  States, 
to  be  interstate  commerce ;  Addyston  Pipe  etc.  Co.  v.  United  States,  175 
U.  S.  241,  44  L.  Ed.  148,  20  Sup.  Ct.  107,  holding  combination  for 
monopoly  of  iron  pipe,  etc.,  in  the  several  States,  a  restraint  upon  inter- 
state commerce;  Mobile  etc.  R.  Co.  v.  Sessions,  28  Fed.  593,  holding 
transportation  of  goods  through  several  States  constitutes  interstate 
commerce;  The  Katie,  40  Fed.  492,  7  L.  R.  A.  65,  holding  navigation  of 
Savannah  River  in  Georgia  and  South  Carolina  within  jurisdiction  of 
Congress;  In  re  Grand  Juiy,  62  Fed.  841,  and  United  States  v.  Cassidy, 
67  Fed.  705,  instructions  to  grand  jury  at  time  of  great  railroad  strike; 
Ex  parte  Jervey,  66  Fed.  959,  holding  South  Carolina  law  void,  so  far 
as  it  prohibited  importation  of  liquors  into  State,  without  being  un-  , 
loaded;  United  States  v.  Coal  Dealers'  Assn.,  85  Fed.  265,  holding  con- 
tracts regulating  sale  of  coal  in  California,  brought  from  other  States,  in 
violation  of  act  of  Congress,  July  2,  1890;  McNaughton  v.  McGirl,  20 
Mont.  131,  63  Am.  St.  Bep.  614,  38  L.  R.  A.  370,  49  Pac.  653,  holding 
agent  in  Montana  buying  wool  and  consigning  it  to  foreign  corporation 
engaged  in  interstate  commerce;  Singer  Mfg.  Co.  v.  Hardee,  4  N.  M. 
177,  16  Pac.  607,  selling  of  machines,  by  agent  in  New  Mexico,  shipped 
from  New  Jersey,  constitutes  interstate  commerce ;  Bateman  v.  Western 
Star  Milling  Co.,  1  Tex.  Civ.  App.  92,  20  S.  W.  932,  holding  sale  of  mer- 
chandise in  Texas,  belonging  to  Kansas  corporation,  constituted  inter- 
state commerce ;  dissenting  opinion  in  O  'Neil  v.  Vermont,  144  U.  S.  346, 
36  L.  Ed.  461,  12  Sup.  Ct.  702,  majority  holding  commerce  clause  of 
Constitution  not  in  question ;  dissenting  opinion  in  United  States  v.  E.  C. 
Knight  Co.,  156  U.  S.  22,  39  L.  Ed.  332,  15  Sup.  Ct.  257,  majority  hold- 
ing monopoly  of  refined  sugar  was  not  in  restraint  of  commerce,  con- 
trary to  act  of  July  2, 1890 ;  dissenting  opinion  in  Henderson  Bridge  Co. 
V.  Kentucky,  166  U.  S.  167,  41  L.  Ed.  959,  17  Sup.  Ct.  538,  majority  hold- 
ing bridge  company  taxed  did  not  itself  actually  carry  on  interstate 
commerce;  dissenting  opinion  in  Dueber  Watch-Case  Mfg.  Co.  v.  Howard 
Watch  etc.  Co.,  66  Fed.  650,  14  C.  C.  A.  14,  majority  holding  complaint 
failed  to  show  case  within  act  of  Congress  of  July  2, 1890;  In  re  Greene, 
52  Fed.  113,  La  Moine  Lumber  &  Trading  Co.  v.  Kesterson,  171  Fed.  983, 
and  Washed  Sand  etc.  Co.  v.  Great  Northern  Ry.  Co.,  130  Minn.  276, 
153  N.  W.  611,  all  ai^uendo. 

Distinguished  in  Hopkins  v.  United  States,  171  U.  S.  597,  43  L.  Ed. 
290,  19  Sup.  Ct.  47  (reversing  82  Fed,  538,  540),  holding  Kansas  City 
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Live-Stock  Exchange,  soliciting  consignments  from  other  States,  not  en- 
gaged in  interstate  commerce. 

Power  of  Congress  Includes  power  to  prescribe  roles  by  wbicb  it  is  to 
be  governed,  and  control  instrumentalities  by  which  it  may  be  carried  on. 
Approved  .in  United  States  v.  McCallagh,  221  Fed.  295,  holding  void 
act  of  Congress  of  1913  protecting  migratory  game  birds;  Louisville 
&  N.  R.  Co.  V.  Hughes,  201  Fed.  736,  750,  upholding  State  statute  regu- 
lating locomotive  boilers  used  in  State  in  interstate  commerce;  Peder- 
sen  V.  Delaware  L.  &  W.  R.  R.  Co.,  184.  Fed.  741,  Employers'  Liability 
Act  applies  only  to  injuries  incurred  while  employer  engaged  in  inter- 
state commerce;  Zikos  v.  Oregon  R.  &  Nav.  Co.,  179  Fed.  898,  injury  to 
section-hand  while  repairing  track  wholly  within  State  but  used  in  inter- 
state commerce  is  within  Employers'  Liability  Act;  United  States  v. 
Southern  Ry.  Co.,  164  Fed.  353,  upholding  Safety  Appliance  Act  of 
1893;  Brooks  v.  Southern  Pac.  Co.,  148  Fed.  991,  Act  June  11,  1900, 
c.  3073,  34  Stat.  232,  treating  of  liability  of  interstate  common  carriers 
for  injuries  to  employees  through  negligence  of  its  officers  and  agents 
is  unconstitutional;  Grand  Trunk  etc.  Ry.  Co.  v.  City  of  South  Bend, 
174  Ind.  228,  91  N.  E.  811,  where  ordinance  permitting  laying  of  second 
track  on  street  was  repealed,  question  whether  street  would  be  more 
obstructed  by  laying  such  track  is  legislative;  Ex  parte  Young,  36  Or. 
250,  78  Am.  St.  Rep.  774,  59  Pac.  708,  holding  Hill 's  Anno.  Laws,  §  1952, 
forbidding  any  person  to  persuade  seamen  to  desert  vessel  within 
water's  jurisdiction  of  State,  valid  police  power  under  Federal  Consti- 
tution; Washington  etc.  R.  R.  Co.  v.  Alexandria,  98  Va.  351,  36  S.  E. 
388,  holding  city  may  properly  mandamus  railroad  to  substitute  different 
rails  as  directed  by  ordinance,  the  same  being  reasonable ;  Cuban  Steam- 
ship Co.  v.  Fitzpatrick,  66  Fed.  67,  holding  State  law  prohibiting  sailors 
of  foreign  vessels  from  working  on  wharves,  unconstitutional;  Clyde 
Steamship  Co.  v.  City  Council  of  Charleston,  76  Fed.  48,  holding  State 
could  not  exact  license  tax  from  vessel  leasing  wharf,  and  having  office 
at  one  of  its  ports;  North  Bloomfield  etc.  Min.  Co.  v.  United  States,  88 
Fed.  675,  32  C.  C.  A.  "84,  sustaining  act  of  Congress  regulating  hydraulic 
mining  in  California  in  its  relation  to  navigable  rivers;  Gunn  v.  White 
Sewing  Mach.  Co.,  57  Ark.  34,  38  Am.  St.  Eep.  225,  18  L.  R.  A.  207,  20 
S.  W.  592,  holding  contract  of  agent  selling  for  principal  residing  in 
another  State,  not  affected  by  State  statute  requiring  certificate  to  be 
filed  with  Secretary  of  State,  etc.;  BuUard  v.  Northern  Pac.  R.  R.  Co., 
10  Mont.  180,  25  Pac.  122,  act  of  Congress  of  February  4,  188Y,  prohibit- 
ing unjust  discrimination  by  carriers;  Missouri  etc.  Ry.  Co.  v.  Fookes 
(Tex.  Civ.  App.),  40  S.  W.  859,  holding  State  could  not  compel  railroad 
to  redeem  unused  tickets  in  interstate  transportation ;  Baltimore  v.  Balti- 
more Trust  Co.,  166  U.  S.  684,  41  L.  Ed.  1164,  17  Sup.  Ct.  701,  holding, 
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under  power  to  "regulate,"  city  could  compel  street  railroad  to  use 
but  one  track;  Hershfield  v.  Rocky  Mt.  Bell  Tel.  Co.,  12  Mont.  118,  29 
Pac.  887,  holding  power  of  city  to  license  telephone  company,  carried 
with  it  power  to  grant  privilege  of  using  telephone  poles;  dissenting 
opinion  in  Northern  Securities  Co.  v.  United  States,  193  U.  S.  393,  48 
L.  Ed.  723,  24  Sup.  Ct.  436,  majority  holding  Congress  had  power  under 
Federal  Constitution  to  enact  anti-trust  act  of  July  2,  1890,  declaring 
illegal  every  combination  in  restraint  of  interstate  commerce. 

Distinguished  in  Cauble  v.  Craig,  94  Mo.  App.  680,  69  S.  W.  50,  hold- 
ing ferry  franchise  is  property,  protected  by  injunction,  where  direct 
pecuniary  loss  ensues  to  plaintiff  by  unauthorized  and  continuous  oper- 
ation of  rival  ferry. 

States  may  prescribe  regulations  as  to  subjects  of  commerce,  local  and 
limited  in  their  nature,  until  Congress  intervenes  and  assumes  control. 

Approved  in  Wilmington  Transportation  Co.  v.  Railroad  Commission, 
236  U.  S;  155,  59  L.  Ed,  516,  35  Sup.  Ct.  276,  State  may  prevent  unrea- 
sonable ferry  charge  to  another  State  until  Congress  intervenes;  Port 
Richmond  etc.  Ferry  Co.  v.  Board  of  Chosen  Freeholders,  234  U.  S.  326, 
330,  58  L.  Ed.  1334, 1335,  1336,  34  Sup.  Ct.  821,  State  may  establish  and 
regulate  boundary  ferries,  in  absence  of  Federal  action;  Simpson  v. 
Shepard,  230  U.  S.  400,  416,  Ann.  Gas.  1916A,  18,  48  L.  R.  A.  (N.  S.) 
1151,  57  L.  Ed.  1541,  1548,  33  Sup.  Ct.  729,  upholding  power  of  State 
to  fix  railway  rates  within  State;  Mondou  v.  New  York  etc.  R.  R.  Co., 
223  U.  S.  55,  38  L.  B.  A.  (N.  S.)  44,  56  L.  Ed.  348,  32  Sup.  Ct.  169,  1  N. 
C.  C.  A.  888,  States  had  power  to  determine  liability  of  interstate  car- 
riers for  injuries  to  employees,  until  Congress  acted  on  subject;  Dela- 
ware L.  &  W.  R.  Co.  V.  Troxell,  200  Fed.  46,  118  C.  C.  A.  272,  Rich  v. 
St.  Louis  etc.  R.  Co.,  166  Mo.  App.  389,  148  S.  W.  1014,  and  Missouri 
etc.  Ry.  Co.  v.  Lenahan,  39  Okl.  287,  289,  135  Pac.  385,  386,  all  holding 
Employers^  Liability  Act  of  1906  superseded  State  laws  in  same  field; 
Southern  Ry  Co.  v.  Railroad  Commission,  179  Ind.  31,  32,  100  N.  E.  339, 
340,  holding  in  action  under  State  law  requiring  safety  appliances  on 
cars  court  would  not  take  judicial  notice  that  cars  were  engaged  in 
interstate  commerce;  Pittsburgh  etc.  Ry.  Co.  v.  State,  172  Ind.  162,  87 
N.  E.  1040,  upholding  State  ''full  crew'*  act;  People  v.  Reardon,  184 
N.  Y.  455,  112  Am.  St.  Rep.  644,  77  N.  E.  978,  upholding  Laws  1905, 
pp.  474,  477,  c.  241,  §§  315,  324,  imposing  tax  upon  transfers  of  corpo- 
rate stock ;  State  v.  Caldwell,  127  N.  C.  525,  37  S.  E.  139,  holding  agent 
of  one  State  breaking  bulk  shipped  from  another  State  and  putting 
pictures  and  frames  together  before  delivering,  may  be  taxed  certain 
license ;  People  v.  Knight,  171  N.  Y.  360,  64  N.  E.  154,  holding  railroad 
engaged  in  interstate  commerce,  maintaining  cab  service  at  its  terminus, 
carrying  passengers  within  State  under  separate  contract,  latter  not 
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interstate  commerce,  preventing  taxation;  Nelson  v.  Deming  Inv.  Co., 
21  Okl.  614,  96  Pac.  743,  upholding  statute  providing  for  service  on  des- 
ignated agent  of  foreign  corporation  where  suit  brought  in  county  where 
transaction  sued  on  took  place ;  Southern  Ry.  Co.  v.  Commonwealth,  107 
Va.  776,  17  L.  R.  A.  (N.  S.)  364,  60  S.  E.  71,  rule  of  State  corporation 
commission  requiring  cars  to  be  furnished  on  four  days '  notice  held  void 
as  to  cars  for  interstate  shipments;  The  City  of  Norwalk,  55  Fed.  107, 
holding  State  statute  valid,  conferring  damages  for  death  caused  by 
collision  on  navigable  waters,  within  State ;  Cotting  v.  Kansas  City  Stock 
Yards  Co.,  82  Fed.  844,  holding  State  statute  regulating  Kansas  City 
stockyards,  valid;  dissenting  opinion  in  Potter  v.  Rio  Arriba  Land  etc. 
Co.,  4  N.  M.  333,  17  Pac.  620,  majority  holding  act  prohibiting  acquisi- 
tion of  land  by  aliens,  did  not  apply  to  pre-existing  contracts  of  sale; 
Wabash  etc.  Ry.  Co.  v.  Illinois,  118  U.  S.  564,  80  L.  Ed.  246,  7  Sup.  Ct. 
6,  arguendo. 

When  subjects  are  national  in  tbelr  character,  requiring  nnifonnity, 
power  of  Congress  is  exclusive,  and  its  nonaction  is  a  declaration  that  com- 
merce shall  remain  free. 

Approved  in  City  of  Sault  Ste.  Marie  v  International  Transit  Co.,  234 
U.  S.  340,  341,  62  L.  R.  A.  (N.  S.)  574,  58  L.  Ed.  1340,  1341,  34  Sup.  Ct. 
826,  holding  void  city  ordinance  requiring  license  for  operation  of  inter- 
national ferry  from  city;  New  York  Central  etc.  R.  R.  Co.  v.  Board  of 
Chosen  Freeholders,  227  U.  S.  258,  259,  260,  261,  262,  263,  57  L.  Ed.  503, 
604,  505,  33  Sup.  Ct.  269,  State  has  no  power  to  regulate  fares  of  pas- 
sengers on  interstate  ferry  which  is  part  of  interstate  railroad;  Lottery 
Case,  188  U.  S.  361,  352,  47  L.  Ed.  499,  23  Sup.  Ct.  325,  holding  carriage 
of  lottery  tickets  from  one  State  to  another  by  express  company  engaged 
in  interstate  commerce,  Congress  may  prohibit  as  offense  against  United 
States;  Austin  v.  Tennessee,  179  U.  S.  373,  45  L.  Ed.  238,  21  Sup.  Ct. 
143,  holding  being  within  police  power,  legislature  may  prohibit  sale  of 
cigarettes,  no  discrimination  of  kind  and  not  applying  to  original  pack- 
ages; Reilley  v.  United  States,  106  Fed.  903,  46  C.  C.  A.  25,  holding  act 
March  2,  1895,  represents  constitutional  power  of  Congress  to  regulate 
commerce  among  the  States  relative  to  lottery  tickets;  In  re  Appeal  of 
Union  Tank  Line  Co.,  204  111.  351,  68  N.  E.  505,  holding  cars  of  foreign 
corporation  (not  railroad  corporation),  principal  office  in  another  State, 
being  in  transit  merely  are  instruments,  interstate  commerce  not  tax- 
able in  State;  State  v.  Eckenrode,  148  Iowa,  186,  127  N.  W.  60,  inter- 
state shipment  of  packages  in  box  to  agent  to  be  delivered  to  various 
purchasers  is  not  subject  to  State  pure  food  law;  Chicago  Crayon  Co.  v. 
Rogers,  30  Okl.  312,  119  Pac.  636,  State  cannot  require  foreign  corpo- 
ration to  designate  resident  agent  for  service  of  process  as  condition 
to  doing  interstate  business  hi  State;  State  v.  Peet,  80  Vt.  455,  456,  ISO 
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Am.  St.  Rep.  998, 14  L.  B.  A.  (N.  8.)  677,  68  Atl.  663,  664,  statute  pro- 
hibiting keeping  with  intent  to  ship  from  State  certain  carcasses  of  veal 
held  void  as  not  within  police  power  of  State;  Southern  Express  Co.  v. 
Goldberg,  101  Va.  622,  623,  44  S.  E.  894,  holding  Code  1887,  §  1215, 
undertaking  to  fix  rate  of  charges  of  common  carriers  of  interstate  com- 
merce within  State,  violates  Federal  Const.,  art.  I,  §  8,  cl.  3 ;  Pickard  v. 
Pullman  Southern  Car  Co.,  117  U.  S.  49,  29  L.  Ed.  790,  6  Sup.  Ct.  642, 
holding  sleeping-car  tax  void,  so  far  as  it  affected  interstate  transit; 
Wabash  etc.  Ry.  Co.  v.  Illinois,  118  U.  S.  575,  30  L.  Ed.  250,  7  Sup.  Ct. 
12,  holding  State  statute  prohibiting  discriminations  in  rates,  invalid 
as  to  transportation  beyond  its  limits;  Robbins  v.  Shelby  Taxing  Dist., 
120  U.  S.  492,  30  L.  Ed.  696,  7  Sup.  Ct.  594,  holding  State  tax  on  drun^- 
mers,  void;  Philadelphia  Steamship  Co.  v.  Pennsylvania,  122  U.  S.  344, 
30  L.  Ed.  1204,  7  Sup.  Ct.  1124,  State  tax  on  gross  receipts  of  domestic 
steamship  company  transporting  beyond  the  State,  held  void;  Western 
Union  Tel.  Co.  v.  Pendleton,  122  U.  S.  357,  30  L.  Ed.  1189,  7  Sup.  Ct. 
1128,  holding  Indiana  statute  invalid,  regulating  delivery  of  telegraph 
messages  outside  of  State;  Leloup  v.  Port  of  Mobile,  127  U.  S.  648,  82 
L.  Ed.  314,  8  Sup.  Ct.  1384,  holding  State  license  tax  on  telegraph  com- 
pany, unconstitutional;  Crutcher  v.  Kentucky,  141  U.  S.  58,  85  L.  Ed. 
652,  11  Sup.  Ct.  854,  holding  Kentucky  statute  taxing  agents  of  foreign 
express  companies,  void ;  State  v.  Woodruff  Sleeping  etc.  Coach  Co.,  114 
Ind.  158,  15  N.  E.  815,  holding  tax  on  earnings  of  sleeping-car  company, 
transporting  from  one  State  to  another,  void;  Commonwealth  v.  Smith, 
92  Ky.  46,  86  Am.  St.  Rep.  583,  17  S.  W.  189,  holding  arbitrary  tax  on 
business  of  foreign  express  companies,  void;  State  v.  Stephens,  146  Mo. 
682,  69  Am.  St.  Rep.  637,  48  S.  W.  934,  and  Bain  v.  Richmond  etc.  R.  R. 
Co.,  105  N.  C.  367,  18  Am.  Rep.  916,  8  L.  R.  A.  801,  11  S.  E.  312,  both 
holding  rolling  stock  of  foreign  railroad  company  in  transitu,  not  tax- 
able by  State;  McNaughton  v.  McGirl,  20  Mont.  131,  68  Am.  St.  Rep. 
614,  38  L.  R.  A.  370,  44  Pac.  653,  holding  State  act,  imposing  terms 
upon  foreign  corporations,  void  as  to  transactions  of  agent  buying  wool 
for,  and  consigning  it  to,  such  corporation;  Singer  Mfg.  Co.  v.  Hardee, 
4  N.  M.  178,  16  Pac.  608,  holding  law  requiring  foreign  corporation  to 
file  articles,  etc.,  void  as  to  corporation  selling  machines  by  its  agents; 
People  V.  Hawkins,  157  N.  Y.  16,  68  Am.  St.  Rep.  747,  42  L.  R.  A.  497, 
51  N.  E.  261,  holding  State  act  making  it  penal  to  sell  any  convict-made* 
goods  without  a  label,  void;  Missouri  etc.  Ry.  Co.  v.  Fookes  (Tex.  Civ.* 
App.),  40  S.  W.  859,  holding  State  statute  requiring  railroads  to  redeem 
unused  tickets  invalid,  as  to  interstate  transportation ;  concurring  opin- 
ion in  Bowman  v.  Chicago  etc.  Ry.  Co.,  125  U.  S.  508,  31  L.  Ed.  715,  8 
Sup.  Ct.  1066,  majority  holding  Iowa  statute  requiring  certificate  of  car- 
rier bringing  liquors  into  State,  void;  dissenting  opinion  in  Mugler  v. 
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Kansas,  123  U.  S.  676,  81  L.  Ed.  215,  8  Sup.  Ct.  305,  majority  sustain- 
ing Kansas  "prohibition  law";  dissenting  opinion  in  Adams  Exp.  Co. 
V.  Ohio,  165  U.  S.  234,  41  L.  Ed.  700,  17  Sup.  Ct.  314,  majority  holding 
State  law  valid,  taxing  property  of  express  company  within  State,  in 
proportion  to  whole  capital  employed  in  several  States;  Hooper  v.  Cali- 
fornia, 155  U.  S.  653,  89  L.  Ed.  300,  15  Sup.  Ct.  209,  arguendo. 

Distinguished  in  Western  Union  Tel.  Co.  v.  James,  162  U.  S.  661,  40 
L.  Ed.  1109,  16  Sup.  Ct.  938,  sustaining  Georgia  statute,  imposing  pen- 
alty on  telegraph  company  for  failure  to  deliver  messages  coming  from 
points  outside  of  State;  Rhea  v.  Newport  etc.  R.  Co.,  50  Fed.  22,  holding 
State  had  right  to  authorize  bridge  across  navigable  stream  within  its 
borders,  where  Congress  had  not  intervened ;  Seawell  v.  Kansas  City  etc. 
Ry.  Co.,  119  Mo.  235,  237,  24  S.  W.  1006,  holding  State  could  prohibit 
discriminating  rates  between  different  points  within  the  State,  although 
line  of  transportation  was  partly  without ;  Providence  Coal  Co.  v.  Provi- 
dence etc.  R.  R.  Co.,  15  R.  I.  310,  4  Atl.  397,  holding  State  statute  pro- 
hibiting discriminations  in  transportation  to  points  without  the  State, 
not  a  regulation  of  commerce;  Gulf  etc.  Ry.  Co.  v.  Dwyer,  75  Tex.  579, 
16  Am.  St.  Eep.  928,  7  L.  R.  A.  479,  12  S.  W.  1002,  holding  State  law, 
imposing  penalty  upon  carrier,  for  failure  to  deliver,  not  a  regulation 
of  commerce;  Western  Union  Tel.  Co.  v.  Tyler,  90  Va.  299,  44  Am.  St. 
Rep.  912,  18  S.  E.  281,  holding  State  act  requiring  telegraph  companies 
to  deliver  messages  promptly,  not  a  burden  upon  commerce. 

Constitutionality  of  State  regulations  of  interstate  commerce.    Note, 
27  Am.  8t.  Rep.  550,  555. 

Oorporatlons,  as  well  as  Indivldaals,  are  wltbln  protection  of  com- 
mercial power  of  Oongrese. 

Approved  in  Philadelphia  Steamship  Co.  v.  Pennsylvania,  122  U.  S. 
342,  344,  30  L.  Ed.  1208,  1204,  7  Sup.  Ct.  1123,  1124,  holding  State  tax 
upon  gross  receipts  of  domestic  steamship  company  engaged  in  inter- 
state transportation,  unconstitutional ;  Stockton  v.  Baltimore  etc.  R.  Co., 
32  Fed.  14,  where  Congress  granted  to  New  York  corporation  right  to 
build  bridge  over,  river  from  one  State  to  another;  McNaughton  v.  Mc- 
Girl,  20  Mont.  128,  68  Am.  St.  Rep.  612,  88  L.  R.  A.  869,  49  Pac.  652, 
foreign  corporation  engaged  in  interstate  commerce  in  Montana. 

Power  of  State  to  Interfere  with  landing  and  receiving  of  passengent 
and  freight,  is  confined  to  auch  measures  as  will  prevent  confusion  among 
vessels,  and  collision  between  them,  and  facilitate  discharge  of  passengers 
and  freight,  which  fall  under  head  of  port  regulations. 

Approved  in  Atlantic  &  Pacific  Tel.  Co.  v.  Philadelphia,  190  U.  S.  162, 
163,  47  L.  Ed.  999,  23  Sup.  Ct.  818,  holding  telegraph  company,  though 
engaged  in  interstate  commerce,  municipality  may  demand  reasonable 
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fee  for  local  govemment's  supervision  of  its  polls  and  wires;  Young  v. 
Trustees  of  Fountain  Inn  Graded  School,  64  S.  C.  137,  41  S.  E.  826,  hold- 
ing trustees  graded  school  under  22  Stat,  at  Large,  p.  150  (S.  C),  have 
no  authority  to  charge  the  pupils  incidental  fees;  Madison  v.  Abbott, 
118  Ind.  339,  341,  21  N.  E.  29,  sustaining  State  statute  designating  time 
and  place  of  landing  for  ferry  plying  between  different  States;  Carroll 
V.  Campbell,  108  Mo.  567,  17  S.  W.  888,  holding  city  could  grant  ferry 
privilege  to  boats  on  navigable  rivers  between  two  States;  dissenting 
opinion  in  Norfolk  etc.  R.  R.  Co.  v.  Commonwealth,  88  Va.  Ill,  13 
L.  R.  A.  lis,  13  S.  E.  345,  majority  holding  State  could  not  forbid  inter- 
state trains  to  run  on  Sunday. 

State  taxation  of  ferry  as  regulation  of  interstate  commerce.    Note, 

Ann.  Oas.  1914B,  684,  685. 

« 

Ferry-boat  plying  between  two  States,  can  only  be  taxed  at  its  home 
port. 

Approved  in  Old  Dominion  S.  S.  Co.  v.  Virginia,  198  U.  S.  305,  49 
L.  Ed.  1062,  25  Sup.  Ct.  686,  vessels  which,  though  engaged  in  interstate 
commerce,  are  employed  wholly  within  State,  are  taxable  in  that  State 
though  registered  under  Rev.  Stats.  U.  S.;  Yost  v.  Lake  Erie  Transp. 
Co.,  112  Fed.  748,  749,  50  C.  C.  A.  511,  holding  vessels  engaged  in  inter-' 
state  commerce,  owned  by  State  corporation,  having  painted  name  of 
home  port,  have  situs  for  taxation%)nly  at  home  port ;  Olson  v.  San  Fran- 
cisco, 148  Cal.  83,  82  Pac.  852,  under  §  4141,  Rev.  Stats.  U.  S.,  vessel  is 
taxable  at  San  Francisco,  her  ''home  port,"  although  temporarily  reg- 
istered in  State  of  Washington;  Williams  v.  Fears,  110  Ga.  589,  592,  35 
S.  E.  701,  702,  holding  ''emigrant  agent,"  being  person  employing  labor- 
ers in  State  to  labor  in  another  State,  may  be  taxed  without  violating 
interstate  regulations;  Louisville  etc.  Ferry  Co.  v.  Commonwealth  of 
Kentucky,  108  Ky.  723,  57  S.  W.  625,  626,  holding  Kentucky  ferry  com-, 
pany  engaged  in  interstate  commerce,  may  have  its  franchise  taxed  by 
said  State,  income  fixing  value  of  same;  Harrell  v.  Speed,  113  Tenn. 
228,  106  Am.  St.  Rep.  314,  81  S.  W.  841,  under  Act  Cong.  August  8, 
1890,  c.  728,  26  Stat.  313,  providing  for  taxation,  laws  of  State  shall 
apply  to  liquor  arriving  in  State,  one  running  a  bar  on  vessel  belong- 
ing in  Arkansas  and  plying  between  Arkansas  and  Tennessee,  is  subject 
to  laws  of  Tennessee  while  vessel  is  at  landing  therein;  State  v.  State 
Board  of  Assessment,  3  S.  D.  351,  53  N.  W.  196,  holding  real  and  per- 
sonal property  of  foreign  express  company,  within  the  State,  taxable. 

Where  ships  are  taxable.    Note,  37  L.  R.  A.  518. 

Situs,  for  tax  purposes,  of  tangible  personalty  of  domestic  corpora- 
tions.   Note,  69  L.  R.  A.  447. 
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Tax  by  Pennsylvania^  upon  capital  stock  of  New  Jersey  ferry  company, 
and  upon  transportation  of  passengers  and  frel^^t  from  New  Jersey  to 
Pennsylvania^  is  nnconstitutional  and  void. 

Approved  in  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  21,  22,  23, 
54  L.  Ed.  863,  364,  30  Sup.  Ct.  190,  holding  void  State  statute  imposing 
on  foreign  telegraph  company  license  tax  based  on  whole  capital  stock ; 
International  Transit  Co.  v.  City  of  Sault  Ste.  Marie,  194  Fed.  524,  525, 
527,  city  cannot  impose  license  fee  on  international  ferry  across  bound- 
ary river;  Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  156  Fed. 
10,  84  C.  C.  A.  167,  construing  Colorado  statute  imposing  tax  on  foreign 
corporation  doing  business  in  State;  St.  Clair  County  v.  Interstate 
Transfer  Co.,  192  U.  S.  457,  462,  466,  470,  48  L.  Ed.  520,  522,  523,  524, 
525,  24  Sup.  Ct.  300,  302,  304,  305,  holding  unconstitutional  burden  is 
imposed  on  interstate  commerce  by  111.  Rev.  Laws  1874,  c.  55,  demand- 
ing license  from  ferry  pjying  from  Illinois  to  Missouri  shore;  St.  Clair 
County  V.  Interstate  Car  Transfer  Co.,  109  Fed.  744,  holding  State  can- 
not impose  license  fee  on  interstate  ferry,  only  property  of  company 
within  State  imposing  license  being  landing  place  and  facilities ;  Lehigh^ 
Portland  Cement  Co.  v.  McLean,  245  111.  330,  137  Am.  St.  Rep.  322,  92 
N.  E.  249,  foreign  corporation  making  cement  in  State  of  domicile  and 
selling  in  State  through  agents  is  not  subject  to  State  laws  relating  to 
conditions  for  suing  in  courts  by  foreign  corporations;  Foster-Cherry 
Commission  Co.  v.  Caskey,  66  Kan.  603,  604,  72  Pac.  269,  270,  holding 
capital  stock  of  corporation  is  subject  to  taxation  only  in  State  of  its 
domicile,  though  principal  business  is  conducted  in  such  other  State; 
Commonwealth  v.  Lee  Line  Co.,  159  Ky.  479,  167  S.  W.  410,  foreign 
corporation  engaged  in  interstate  commerce  along  Ohio  River  is  not 
subject  to  State  franchise  tax  on  foreign  corporations;  Helena-Glendale 
Ferry  Co.  v.  State,  101  Miss.  69,  Ann.  Oas.  1914B,  682,  57  South.  363, 
tax  on  privilege  of  operating  interstate  ferry  held  void ;  New  York  Cent, 
etc.  R.  R.  Co.  V.  Board  of  Chosen  Freeholders,  74  N.  J.  L.  371,  66  Atl. 
862,  State  cannot  regulate  interstate  ferry  charges ;  dissenting  opinion  in 
New  York  Cent.  etc.  R.  Co.  v.  Board  of  Chosen  Freeholders,  80  N.  J.  L. 
307,  308,  309,  310,  74  Atl.  962,  963,  majority  holding  State  could  fix 
rates  for  ferriage  to  another  State;  Pickard  v.  Pullman  Southern  Car 
Co.,  117  U.  S.  49,  29  L.  Ed.  790,  6  Sup.  Ct.  642,  holding  State  tax  on 
sleeping-cars,  used  in  interstate  commerce,  void;  Philadelphia  Steam- 
ship Co.  V.  Pennsylvania,  122  U.  S.  344,  80  L.  Ed.  1204,  7  Sup.  Ct.  1124, 
holding  State  tax  on  domestic  company  doing  transportation  business 
in  different  States,  void;  Fargo  v.  Michigan,  121  U.  S.  244,  30  L.  Ed* 
894,  7  Sup.  Ct.  863,  holding  State  tax  upon  gross  receipts  of  foreign 
transportation  company,  void;  Norfolk  etc.  R.  R.  Co.  v.  Penn,  136  U.  S. 
120,  34  L.  Ed.  397,  10  Sup.  Ct.  961,  holding  license  tax  upon  railroad 
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xloing  interstate  business,  and  having  office  in  Pennsylvania,  invalid; 
Central  R.  R.  Co.  v.  State  Board  of  Assessors,  49  N.  J.  L.  23,  7  Atl.  317, 
New  Jersey  act,  taxing  engines,  cars,  etc.,  of  Pennsylvania  corporation, 
according  to  time  used  in  State,  held  unconstitutional ;  People  v.  Wemple, 
138  N.  Y.  14,  15,  19  L.  R.  A.  699,  33  N.  E.  724,  holding  tax  on  business 
of  railroad  exclusively  engaged  in  interstate  commerce,  void ;  dissenting 
opinion  in  Adams  Exp.  Co.  v.  Ohio,  166  U.  S.  232,  233,  234,  41  L.  Ed. 
699,  700,  17  Sup.  Ct.  313,  314,  majority  holding  ''unit  rule"  of  taxa- 
tion upon  property  of  foreign  express  company  within  State,  valid ;  dis- 
senting opinion  in  Henderson  Bridge  Co.  v.  Kentucky,  166  U.  S.  169,  41 
L.  Ed.  960, 17  Sup.  Ct.  539,  majority  holding  tax  on  intangible  property 
of  company  owning  bridge  between  Kentucky  and  Indiana,  valid;  Pull- 
man's Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  23,  36  L.  Ed.  616,  11 
Sup.  Ct.  878,  arguendo. 

Distinguished  in  State  v.  Western  Union  Tel.  Co.,  75  Kan,  629,  90 
Pac.  306,  upholding  State  license  tax  on  foreign  telegraph  corporations 
based  on  whole  capital  stock;  State  v.  United  States  Express  Co.,  114 
Minn.  353,  37  L.  R.  A.  (N.  S.)  1127,  131  N.  W.  492,  gross  earnings  tax 
on  express  companies  is  tax  on  property  within  State;  New  York  Cent, 
etc.  R.  Co.  V.  Board  of  Chosen  Freeholders,  76  N.  J.  L.  674,  675,  676, 
16  Ann.  Oafl.  868,  74  Atl.  958,  holding  State  could  fix  rates  for  ferriage 
to  another  State;  Pullman's  Palace  Car  Co.  v.  Pennsylvania,  141  U.  S. 
24,  25,  36  L.  Ed.  617,  11  Sup.  Ct.  878,  879  (see  dissenting  opinion  in 
141  U.  S.  33,  36,  86  L.  Ed.  620,  621,  11  Sup.  Ct.  881,  883),  holding  State 
tax  on  proportion  of  capital  stock  of  foreign  corporation,  invested  in 
cars  used  within  the  State,  valid;  Carroll  v.  Campbell,  108  Mo.  565,  17 
S.  W.  888,  holding  city  had  right  to  grant  franchise  to  ferry  doing  in- 
terstate business;  People  v.  Wemple,  131  N.  Y.  71,  27  Am.  St.  Rep.  646, 
29  N.  E.  1003,  holding  State  statute  valid,  imposing  tax  upon  foreign 
manufacturing  corporation  for  privilege  of  doing  business;  Tugwell  v. 
Eagle  Pass  Ferry  Co.,  74  Tex.  490,  9  S.  W.  122,  holding  State  could 
grant  exclusive  ferry  privilege  over  river  between  United  States  and 
Mexico. 

Questioned  in  Postal  Telegraph-Cable  Co.  v.  State,  71  Miss.  560,  562, 
42  Am.  St.  Rep.  477,  479,  14  South.  37,  38,  holding  State  privilege  tax 
on  foreign  telegraph  company,  valid. 

Imposition  of  license  tax  or  fee  on  foreign  corporation.    Note,  3 
Ann.  Gas.  633. 

Establishment,   regulation,    and   protection   of   ferries.    Note,    69 
L.  R.  A.  521. 

Freedom  of  commerce  from  imposition  of  State  taxation,  does  not  imnly 
exemption  ttom  cliarges,  as  compensation  for  use  of  property,  for  f acilitlea 
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afforded  for  its  use,  or  ordinary  taxes  iipoii  Talne  of  property  within  Jnrla- 
dictlon  of  State. 

Approved  in  State  ex  rel.  Bump  v.  Omaha  etc.  Bridge  Co.^  113  Iowa, 
36,  84  N.  W.  985,  holding  city  ordinance  permitting  street  railroad  en- 
gaged in  interstate  commerce  to  discriminate  in  rates  between  citizens 
of  two  States  is  unconstitutional;  Attorney  General  v.  Electric  etc. 
Battery  Co.,  188  Mass.  240,  74  N.  E.  467,  Stats.  1903,  pp.  447,  450,  c.  437, 
§§  66,  67,  75,  requiring  foreign  corporations  described  in  section  58  to 
pay  excise  tax  assessed  on  its  capital  stock,  is  constitutional;  State  v. 
Western  Union  Tel.  Co.,  96  Minn.  24,  104  N.  W.  572,  Laws  1891,  p.  70, 
c.  8,  amended  by  c.  180,  p.  251,  Laws  1901,  providing  for  taxation  of 
property  of  telegraph  companies  within  State  as  a  system  is  constitu- 
tional ;  State  v.  Wiggins  Ferry  Co.,  208  Mo.  643,  106  S.  W.  1011,  State 
may  tax  property  of  interstate  ferry  located  within  State;  Ficklen  v. 
Shelby  Co.  Taxing  District,  145  U.  S.  22,  36  L.  Ed,  607,  12  Sup.  Ct. 
812,  holding  tax  on  commission  merchants,  though  buying  and  selling 
goods  outside  of  State,  valid;  Covington  etc.  Bridge  Co.  v.  Kentucky, 
154  U.  S.  222,  38  L.  Ed.  970,  14  Sup.  Ct.  1093,  holding  company  might 
make  reasonable  charges  for  use  of  bridge  connecting  two  States;  Pull- 
man's Palace  Car  Co.  v.  Twombly,  29  Fed.  663,  668,  holding  sleeping- 
cars,  used  continuously  on  a  single  run,  subject  to  State  tax;  Reyer  v. 
Odd  Fellows  Fraternal  Accident  Assn.,  157  Mass.  373,  34  Am.  St.  Bep. 
298,  32  N.  E.  472,  holding  State  may  prescribe  mode  of  service  of 
process  of  its  courts  upon  foreign  corporation  doing  business  there; 
J.  S.  Keator. Lumber  Co.  v.  St.  Croix  Boom  Corp.,  72  Wis.  94,  7  Am. 
St.  Rep.  857,  38  N.  W.  541,  holding  State  could  grant  privilege  of  con- 
structing boom  in  navigable  river  constituting  its  boundary;  dissenting 
opinion  in  Wabash  etc.  Ry.  Co.  v.  Illinois,  118  U.  S.  589,  30  L.  Ed.  255, 
7  Sup.  Ct.  20,  majority  holding  State  law  prohibiting  discriminating 
rates  invalid,  as  to  transportation  from  that  to  other  States;  Bain  v. 
Richmond  etc.  R.  R.  Co.,  105  N.  C.  365,  18  Am.  St.  Bep.  914,  8  L.  B.  A. 
300,  11  S.  E.  312,  Commonwealth  v.  Roswell,  173  Mass.  121,  53  N.  E. 
133,  Jack  V.  Walker,  79  Fed.  141,  all  arguendo. 

Distinguished  in  Tugwell  etc.  v.  Eagle  Pass  Ferry  Co.,  74  Tex.  493, 
494,  13  S.  W.  655,  holding  State  had  power  to  grant  license  to  operate 
ferry  across  stream  constituting  its  boundary. 

Privilege  tax  imposed  for  sale  of  liquor  on  vessel  engaged  in  inter- 
state traffic.    Note,  S  Ann.  Oaa.  263. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  59,  85,  92. 

Oongress  may  regulate  interstate  commerce  in  all  respects,  thona^  regu- 
lations are  in  nature  of  exercise  of  police  power. 

Approved  in  Seven  Cases  v.  United  States,  239  U.  S.  515,  60  L.  Ed. 
415,  36  Sup.  Ct.  192,  power  of  Congress  extends  to  prevent  interstate 
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commeree  in  drugs  misbranded  as  to  cnratiye  pro])ertie8;  Wilson  v. 
United  States,  232  U.  S.  667,  58  L.  Ed.  731,  34  Sup.  Ct.  347,  whit^  slave 
act  has  quality  of  police  regulation,  though  enacted  in  exercise  of  power 
to  regelate  commerce;  United  States  v.  Johnston,  232  Fed.  976,  Act  of 
July  31,  1912,  prohibiting  interstate  commerce  in  pictures  tending  to 
debase  public  is  not  void  because  in  nature  of  police  regulation;  State 
V.  Missouri. Pac.  Ry.  Co.,  96  Kan.  621,  152  Pac.  783,  upholding  Webb- 
Kenyon  act  removing  interstate  character  from  shipments  of  liquors; 
Hoke  V.  United  States,  227  U.  S.  323,  Ann.  Oaa.  1913E,  905,  43  L.  B.  A. 
(N.  8.)  906,  57  L.  Ed.  527,  33  Sup.  Ct.  281,  and  Johnson  v.  United 
States,  215  Fed.  684,  L.  B.  A.  1915A,  862,  131  C.  C.  A.  613,  both  up- 
holding white  slave  act  of  1910. 

Corporate  taxation  and  the  commerce  elause.    Note,  60  L.  K.  A. 
645,  650,  668,  679,  681,  682,  695. 

114  U.  8.  218-223,  29  L.  Ed.  94,  6  Sup.  Ot  867,  IJLliAB  ▼.  MJOOTT. 

Marriage  of  widow  to  second  husband  does  not  necessarily  change  tbe 
domicile  of  Infant  children  by  first  marriage. 

Cited  in  Marks  v.  Marks,  76  Fed.  325,  arguendo. 

Guardian  appointed  in  State  not  the  domicile  of  Us  ward  should  not, 
in  accounting  for  his  investments,  be  held  to  a  narrower  range  of  securitiea 
than  was  allowed  by  law  of  ward's  domicile. 

Cited  in  Liverpool  etc.  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  453, 
32  L.  Ed.  796,  9  Sup.  Ct.  476,  arguendo. 

The  common-law  powers  of  guardians.    Note,  89  Am.  8t.  Bap.  265. 

Right  of  fiduciary  to  invest  funds  in  private  corporated  stock. 
Note,  16  Ann.  Oas.  70. 

Personal  liability  of  trustee  for  losses.    Note,  44  L.  B.  A.  (N.  8.) 
884. 

Infants,  who  after  the  death  of  both  their  parents  remove  to  the 
home  of  their  paternal  grandmother,  and  next  of  kin,  in  another  State,  ac- 
quire her  domicile. 

Approved  in  Landbreth  v.  Henson,  116  "Ark.  366,  173  S.  W.  429, 
courts  of  Missouri  have  jurisdiction  to  appoint  guardian  of  orphan 
removed  from  Arkansas  to  home  of  grandparents  in  Missouri;  Young 
V.  Hiner,  72  Ark.  303,  79  S.  W.  1063,  infant's  domicile  is  that  of  de- 
ceased father,  and  cannot  be  changed  by  infant  during  minority; 
Churchill  v.  Jackson,  132  Ga.  668,  Ann.  Oaa.  1913E,  1208,  49  L.  B.  A. 
(N.  8.)  876,  64  S.  E.  692,  domicile  of  grandfather  to  whom  orphan  was 
awarded  is  domicile  of  orphan;  Hayslip  v.  Gillis,  123  Ga.  266,  51  S.  E. 
326,  where  one  without  authority  took  infant  child  from  county  of 
XII--67 
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domicile  to  another  county,  where  third  person  took  it  into  her  family, 
the  ordinary  of  latter  county,  in  absence  of  any  choice  by  minor,  had 
no  jurisdiction  to  appoint  guardian;  Hering  v.  Mosher,  144  Mich.  155, 
107  N.  W.  918,  where  father  left  minor  son  in  one  county  in  custody 
of  grandfather  and  removed  to  another  county,  where  he  died,  domicile 
of  child  was  county  where  he  resided  and  not  where  father  died;  Smith 
V.  Young,  136  Mo.  App.  74,  76,  77,  117  S.  W.  631,  632,  domicile  of 
grandparents  intrusted  with  child  by  parent  held  to  be  domicile  of 
child,  and  to  change  with  their  removal;  In  re  Benton,  92  Iowa,  205,  54 
Am.  St.  Rep.  548,  60  N.  W.  615,  holding  paternal  grandfather  and  next 
of  kin,  guardian  by  nature;  Woodward  v.  Woodward,  87  Tenn.  657,  11 
S.  W.  896,  holding  adopted  child  acquired  domicile  of  its  adoptive 
parent. 

Domicile  of  infant  after  death  of  father.    Note,  Ann.  Oaa.  191SE, 
1201. 

Domicile  of  infant  after  death  of  both  parents.    Notes,  Ann.  Oas. 
1913E,  1207;  49  L.  R.  A.  (N.  8.)  876. 

Domicile  of  infant.    Note,  49  L.  R.  A.  (N.  8.)  861,  862,  868,  869, 
873. 

Federal  courts  axe  bound  to  take  Judicial  notice  of  the  law  of  any  State, 
whetber  depending  upon  statutes  or  judicial  opinions. 

Approved  in  Vagaszki  v.  Consolidation  Coal  Co.,  225  Fed.  915,  Balti- 
more etc.  R.  Co.  v.  Reed,  223  Fed.  697,  139  C.  C.  A.  192, 10  N.  C.  C.  A. 
117,  Southern  Pac.  Co.  v.  De  Valle  Da  Costa,  190  Fed.  697,  111  C.  C.  A. 
417,  Bond  v.  John  V.  Farwell  Co.,  172  Fed.  65,  96  C.  C.  A.  546,  Boh- 
lander  v.  Heikes,  168  Fed.  889,  94  C.  C.  A.  298,  and  Moore  v.  Pywell, 
29  App.  D.  C.  326,  9  L.  R.  A.  (N.  S.)  1078,  all  following  rule;  Lane  v. 
Sargent,  217  Fed.  239,  133  C.  C.  A.  231,  District  Court  in  New  Hamp- 
shire will  notice  road  law  of  Massachusetts;  Monongahela  River  Consol. 
Coal  etc.  Co.  v.  Schinnerer,  196  Fed.  384,  117  C.  C.  A.  193,  admiralty 
court  will  notice  death  act  of  Tennessee;  Gale  v.  Southern  Bldg.  &  Loan 
Assn.,  117  Fed.  736,  holding  contract  by  Which  stockholder  borrows 
money  of  loan  association  in  Alabama,  is  subject  to  laws  of  that  State, 
association  created  under  ite  laws;  Mills  v.  Green,  159  U.  S.  657,  40 
L.  Ed.  295,  16  Sup.  Ct.  134,  taking  judicial  notice  of  convention  to 
revise  State  Constitution;  Newberry  v.  Robinson,  36  Fed.  843,  as  to 
Constitutiod  and  statutes  of  Ohio;  State  v.  Coosaw  Min.  Co.,  45  Fed. 
808,  taking  notice  of  acts  not  fully  pleaded;  Merchants'  Exch.  Bank  v. 
McGraw,  59  Fed.  977,  8  C.  C.  A.  420,  holding  pleading  of  wrong  statute 
immaterial;  Davidow  v.  Pennsylvania  R.  Co.,  85  Fed.  944,  examining 
laws  of  Pennsylvania,  giving  cause  of  action  for  injury  causing  death. 

Qualified  in  Hanley  v.  Donoghue,  116  U.  S.  6,  29  L.  Ed.  587,  6  Sup. 
Ct.  245,  holding,  on  writ  of  error  from  State  court.  Federal  Supreme 


1059    XENIA  FIRST  NAT.  BANK  v/  STEWART.    U4  U.  S.  224r-233 

Court  will  not  take  judicial  notice  of  law  of  another  State,  unless  made 
part  of  record. 

Distin^ished  in  Liverpool  Steam  etc.  Co.  v.  Phenix  Ins.  Co.,  129 
U.  S.  445,  32  L.  Ed.  793,  9  Sup.  Ct.  473,  holding  law  of  Great  Britain 
must  be  pleaded  and  proved. 

Proof  and  evidence  of  foreign  laws  and  their  effect.    Note,  113 
Am.  St.  Rep.  874. 

How  case  determined  when  proper  foreign  law  not  proved.    Note, 
67  L.  R.  A.  86. 

Presumption  that  parties  to  contract  intended  to  adopt  law  of  place 
where  contract  was  made.    Note,  5  E.  R.  0.  890. 

Miscellaneous.  Cited  in  Holmes  v.  Derrig,  127  Iowa,  629,  103  N.  W. 
975,  where,  on  death  of  widow  mother,  she  committed  care  of  child  to 
her  parents,  court  was  not  justified  in  awarding  custody  to  uncle  b^ 
cause  said  grandparents  were  not  financially  as  able  as  tmcle  to  care 
for  child. 

114  U.  a  224-233,  29  L.  Ed.  101,  6  Sup.  Ot  845,  ZENIA  FIBflT  NAT.  BAMS 
.    ▼.  STEWART. 

Declarations  made  by  officer  or  agent  of  corporation^  In  response  to 
timely  inaulrles,  properly  addressed  to  him,  and  relating  to  matteite  under 
his  charge,  in  respect  to  whidh  he  is  aathorized,  in  usual  course  of  business^ 
to  give  information,  may  be  given  in  evidence  against  corporation. 

Approved  in  Consolidated  Kansas  City  Smelting  etc.  Co.  v.  Gonzales, 
60  Tex.  Civ.  81,  109  S.  W.  948,  statements  by  manager  of  defendant  as 
to  manner  of  disposal  of  ore  made  while  plaintiff  was  seeking  to  locate 
it  are  admissible  in  action  for  value  of  ore  shipped  by  plaintiff;  City 
of  Austin  V.  Nuchols,  42  Tex.  Civ.  11,  12,  94  S.  W.  339,  statements  of 
agent  in  control  of  electric  wires  as  to  condition,  made  shortly  after 
injury  by  such  wires  held  admissible  in  action  for  injury;  Hupfer  v. 
National  DistilUng  Co.,  119  Wis.  425,  96  N.  W.  811,  in  action  for  kill- 
ing plaintiff's  intestate  by  bursting  of  vat,  evidence  that  superintendent 
pointed  out  to  a  photographer  the  hoops  that  surrounded  the  vat  is 
admissible  to  identify  the  hoops;  Richelieu  etc.  Nav.  Co.  v.  Boston 
Marine  Ins.  Co.,  26  Fed.  600,  declaration  of  master  of  vessel  before 
notary,  that  compass  was  ''a  little  out";  St.  Louis  etc.  Ry.  Co.  v. 
Weaver,  36  Kan.  431,  11  Pac.  418,  admitting  conversation  of  civil  en- 
gineer and  roadmaster,  before  the  accident,  respecting  dangerous  place 
on  road. 

Distinguished  in  Gillespie  v.  First  Nat.  Bank,  20  Okl.  776,  95  Pac. 
223,  statements  by  cashier  to  maker  of  note  made  four  years  after 
assignment  to  bank  and  after  suit  thereon  as  to  how  bank  held  note 


114  U.  S.  224-233        NOTES  ON  U.  S.  REPORTS.  1060 

are  not  admissible  as  res  gestae;  Tuthill  Spring  Co.  t.  Shaver  Wagon 
Co.,  35  Fed.  646,  declarations,  as  to  transfer  of  note,  made  by  officer 
of  corporation,  held  not  part  of  res  gestae,  and  inadmissible;  Williams 
V.  Lewis,  115  Ind.  50,^7  Am.  St.  Rep.  407,  17  N.  E.  265,  holding  declara- 
tion of  partner  that  firm  property  belonged  to  one  partner  individuallyi 
not  binding  on  firm. 

Declaration  and  acts  of  agents.    Note,  131  Am.  St,  Rep.  332. 

Statement  hy  cashier  to  person,  "wbo  was  In  treaty  to  purchase,  that 
bank  was  not  owner  of  certain  security  In  manual  possession  of  cashier, 
was  in  line  of  liis  duty,  and  binding  on  bank. 

Approved  in  Pouilin  v.  Canadian  Pac.  Ry.  Co.,  47  Fed.  860,  railroad 
company  held  liable  for  negligence  of  ticket  agent. 

Distingaished  in  Consolidated  Milling  Co.  v.  Fogo,  104  Wis.  98,  80 
N.  W.  105,  holding  declarations  of  officer  of  bank,  made  without  scope 
of  his  authority,  not  binding  on  bank. 

letter  written  by  cashier  of  hank,  admitting  cancellation  of  note,  and 
holding  of  securities,  is  admissihle  against  hank,  as  evidence  of  certain  dis- 
position of  securities. 

Approved  in  Fidelity  &  Deposit  Co.  v.  Courtney,  186  U.  S.  351,  46 
L.  Ed.  1198,  22  Sup.  Ct.  837,  holding  notice  to  surety  company  within 
from  ten  to  seventeen  days  from  discovery  that  bank  official  defaulted, 
as  matter  of  law  is  given  reasonably  soon. 

Distinguished  in  Clark  v.  Ford,  7  Kan.  App.  336,  51  Pac.  939,  letters 
considered  and  held  inadmissible  as  not  shown  to  be  by  party  or  agent; 
Clark  v.  Ford,  7  Kan.  App.  336,  51  Pac.  939,  rejecting  letters,  where 
there  was  no  showing  as  to  how  they  were  exchanged. 

Proof  of  insolvency  of  dehtor  Is  not  competent  evidence  to  diow  non- 
payment of  debts. 

Approved  in  Bryan  v.  United  States,  133  Fed.  501,  66  C.  C.  A.  369, 
in  prosecution  for  uttering  counterfeit  five-cent  pieces,  where  counter- 
feit five-cent  pieces  were  found  in  defendant's  possession,  evidence  that 
molds  for  making  counterfeit  twenty-five  cent  pieces  were  found  in  tool- 
chest  used  by  defendant  and  another  was  admissible;  Cunard  S.  S.  Co. 
V.  Kelley,  126  Fed.  616,  61  C.  C.  A.  532,  holding  it  is  not  permissible 
for  jury  to  base  an  inference  of  fact  upon  another  fact  which  is  only 
established  by  presumption;  East  Tennessee  etc.  R.  R.  Co.  v.  Linda- 
mood,  111  Tenn.  474,  78  S.  W.  103,  jury  could  not  infer  negligence  of 
railroad  company  from  proof  that  where  employee  attempted  to  set 
brake  it  gave  sudden  lurch,  which  loosened  his  hold  so  that  he  fell; 
Bridcrewater  Gas  Co.  v.  Home  Gas  etc.  Co.,  59  Fed.  43,  7  C.  C.  A.  652, 
holdinp:  evidence  of  expense  of  pipe-line,  too  remote  to  prove  good  faith 
in  performing  contract ;  Triplett  v.  Golf,  83  Va.  787,  3  S.  E.  527,  habits 


1061  UNITED  STATES  v.  MINOR.      114  U.  S.  23^-244 

of  defendant  as  to  becomings  surety,  held  inadmissible  in.  action  on 
bond;  Devere  ▼.  State,  6  Ohio  C.  C.  517,  523,  evidence  of  indigence  of 
one  accused  of  forgery,  held  inadmissible. 

Admissibility  of  evidence  of  financial  condition  of  debtor  or  credi- 
tor to  prove  payment.    Note,  8  Ann.  Oas.  780. 

Question  calling  for  information,  and  not  for  knowledge  of  teller  of 
bank,  as  to  certain  payment,  is  incompetent. 

Approved  in  Estate  of  Dolbeer,  149  Oal.  247,  86  Pac.  704,  applying 
rule  to  opinion  of  nonexpert  as  to  security  from  what  witness  had 
learned. 

The  law  requires  an  open  and  visible  connection  between  the  principal 
and  evidentiary  facts  and  the  deductions  from  them,  and  does  not  permit 
a  decision  to  be  made  on  remote  inferences. 

Approved  in  Postal  Telegraph-Cable  Co.  v.  Livermore  &  Knight  Co., 
188  Fed.  699,  complaint  by  telegraph  company  to  restrain  use  by  adver- 
tising company  of  envelopes  similar  to  those  used  by  it  in  delivering 
messages  held  to  rest  on  inference  based  on  inference,  and  not  to  be 
maintainable ;  Quinalty  v.  Temple,  176  Fed.  70,  27  L.  R.  A.  (N.  S.)  1114, 
99  C.  C.  A.  375,  evidence  of  veracity  of  grantor  is  not  admissible  in 
trespass  to  try  title  in  support  of  recitals  in  deed;  Wells  Amusement 
Co.  V.  Means,  2  Ala.  App.  576,  56  South.  594,  testimony  that  witness 
never  knew  party  to  be  drunk  is  not  relevant  to  condition  at  particular 
time. 

Presumption  as  basis  of  presumption.    Note,  10  Ann.  Oas.  1096. 

114  U.  8.  233-244,  29  L.  Ed.  110,  5  Sup.  Ot.  836,  UMITED  8TATB8  ▼. 
MINOR. 

■  a 

United  States,  in  bill  in  equity,  to  set  aside  patent  for  fraud,  is  not 
bound  to  offer  return  of  purchase  money.  It  is  forfeited  under  provisions 
of  section  2262,  Bevised  Statutes. 

Approved  in  Mery  v.  Brodt,  121  Cal.  338,  53  Pac.  820,  holding  owners 
of  mining  claim,  in  action  against  fraudulent  patentee,  not  required  to 
reimburse  him  for  money  forfeited  to  government. 

Distinguished  in  People  v.  Bryan,  73  Cal.  377,  14  Pac.  893,  holding 
State  must  ofTdr  return  of  purchase  money,  in  suit  to  cancel  swamp- 
land patent,  on  account  of  defective  application. 

The  maxim  '^  nullum  tempus  occurrit  r^.''    Note,  101  Am.  St. 
Bep.  170. 

United  States  may  by  bill  in  chancery  vacate  land  patent,  obtained  by 
fraud.  If  there  are  no  Innocent  purchasers  for  value. 

Approved  in  Wright-Blodgett  Co.  v.  United  States,  236  U.  S.  403, 
59  L.  Ed.  640,  35  Sup.  Ct.  339,  canceling  patent  for  fraud  in  obtaining 
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same;  Diamoud  Coal  etc.  Co.  v.  United  States,  233  U.  S.  239,  58  L.  Ed. 
939,  34  Sup.  Ct.  507,  setting  aside  patents  for  mineral  lands  obtained 
by  fraudulently  representing  them  to  be  nonmineral;  Johannessen  y. 
United  States,  225  U.  S.  239,  56  L.  Ed.  1071,  32  Sup.  Ct.  613,  certifi- 
cate of  naturalization  may  be  annulled  for  fraud;  United  States  v. 
Krueger,  228  Fed.  99,  101,  setting  aside  patent  on  ground  of  fraudulent 
entry,  where  defendant's  purchase  was  not  bona  fide;  Board  of  Levee 
.  Commrs.  v.  Tensas  Delta  Land  Co.,  204  Fed.  745,  123  C.  C.  A.  40,  in 
suit  by  levee  commissioners  to  cancel  deeds  for  fraud,  limitations  do 
not  begin  to  run  till  discovery,  though  no  special  effort  made  to  conceal 
it ;  United  States  v.  Mills,  190  Fed.  515,  111  C.  C.  A.  345,  setting  aside 
patent  for  fraud  in  procuring  it ;  United  States  v.  Wesely,  189  Fed.  279, 
laches  does  not  bar  suit  by  United  States  to  cancel  patent  for  fraud; 
Leonard  ▼.  Lennox,  181  Fed.  766,  104  C.  C.  A.  296,  officers  of  Land  De- 
partment cannot  be  expected  to  know  character  of  land  sought  to  be 
patented,  and  may  regulate  form  of  affidavits  required  for  patent  to 
saline  land;  United  States  v.  Hyde,  174  Fed.  180,  United  States  cannot 
cancel  patent  to  lieu  lands  in  exchange  for  land  in  forest  reserve  con- 
veyed to  it  by  patentee,  on  ground  that  title  to  base  land  was  obtained 
by  fraud  from  State  where  patented  land  has  passed  to  innocent  pur- 
chaser; Steams  v.  United  States,  152  Fed.  903,  82  C.  C.  A.  48,  uphold- 
ing conviction  for  conspiracy  to  defraud  United  States  of  public  lands 
by  false  entries;  Overgaard  v.  Westerberg,  3  Alaska,  174,  stating  con- 
ditions under  which  patent  to  placer  claim  may  be  acquired;  Jones  v. 
Meyers,  3  Idaho,  56,  35  Am.  St.  Rep.  262,  26  Pac.  217,  holding  though 
entryman  had  sold  and  conveyed  land  to  innocent  purchaser,  commis- 
sioner has  authority  to  cancel  an  entry  illegally  or  fraudulently  made; 
Pepin  V.  Lautman,  28  Ind.  App.  78,  62  N.  E.  61,  holding  fraud  to  vitiate 
a  judgment  must  be  extrinsic  to  the  matter  tried  in  the  case;  Lynch  v. 
United  States,  13  Okl.  145,  73  Pac.  1096,  where  patent  has  been  issued 
to  homestead  entryman  for  town-site  purposes  and  land  has  been  duly 
platted  into- lots,  etc.,  and  large  number  of  lots  have  been  sold  to  inno- 
cent purchasers,  although  patentee  obtained  title  through  fraud,  patent 
cannot  be  canceled,  and  government  is  without  remedy;  State  v.  War- 
ner Valley  Stock  Co.,  48  Or.  386,  86  Pac.  783,  State  cannot  sue  to  de- 
termine that  claimants  under  timber  or  homestead  laws  are  entitled  to 
land  as  against  claimants  under  swamp-land  selections  unless  it  has  in- 
terest in  lands;  Spokane  etc.  Ry.  Co.  v.  Washington  etc.  Ry.  Co.,  49 
Wash.  285,  95  Pac.  66,  refusing  to  enjoin  interference  with  railway 
right  of  way  through  Indian  reservation  where  road  not  constructed  in 
time  limited;  United  States  v.  San  Jacinto  Tin  Co.,  125  U.  S.  282,  284, 
31  L.  Ed.  750,  751,  8  Sup.  Ct.  855,  856,  holding,  if  government  has  an 
interest,  it  may  file  bill  to  set  aside  patent  for  fraud;  United  States 
V.  American  Bell  Tel.  Co.,  128  U.  S.  366,  32  L.  Ed.  461,  9  Sup.  Ct.  96, 
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sustaining  bill  to  revoke  patent  for  invention,  obtained  by  fraud;  Smith 
V.  Ewing,  11  Sawy.  64,  23  Fed.  747,  where  innocent  purchaser  of  cer- 
tificate of  purchase  took  right  to  patent  purged  of  fraud;  United  States 
V.  Rose,  11  Sawy.  85,  24  Fed.  197,  bill  to  set  aside  patent  for  fraud; 
United  States  v.  Curtner,  11  Sawy.  412,  415,  26  Fed.  297,  299,  sustain- 
ing bill  by  United  States,  to  annul  patents  issued  by  mistake;  United 
States  V.  Williams,  12  Sawy.  149,  30  Fed.  315,  suit  to  cancel  listing  of 
lands  to  State  of  Nevada,  alleging  fraud  or  mistake;  United  States  ▼• 
Hancock,  12  Sawy.  385,  386,  30  Fed.  853,  854,  holding  no  satisfactory 
proof  of  fraud  sufQcient  to  annul  patent;  United  States 'v.  Iron  Silver 
Min.  Co.,  24  Fed.  569,  bill  to  set  aside  patents  for  placer  mines,. dis- 
missed on  the  merits.  The  following  also  hold  bills  to  set  aside  patents 
maintainable  by  the  government;  Brewster  v.  Kansas  City  etc.  Ry.  Co., 
25  Fed.  243,  and  United  States  v.  Maxwell  Ijand-Ghrant  Co.,  26  Fed. 
123,  to  correct  mistake  in  survey;  United  States  v.  Central  Pac.  R.  Co., 
84  Fed.  219,  mistake  as  to  character  of  land;  United  States  v.  San 
Pedro  &  Canon  del  Agna  Co.,  4  N.  M.  290,  17  Pac.  402  (see  concurring 
opinion  in  4  N.  M.  310,  17  Pac.  422),*  wrongful  survey  obtained  by 
fraud;  Steele  v.  Walker,  115  Ala.  490,  67  Am.  St.  Rep.  65,  21  South. 
943,  as  to  right  of  government  to  recover  lands  forfeited  by  State ;  Hil- 
ton V.  Guyot,  159  U.  S.  207,  40  L.  Ed.  123,  16  Sup.  Ct.  160,  holding 
judgment  obtained  in  France  could  be  impeached  for  fraud;  Dunlap 
V.  Steere,  92  Cal.  348,  27  Am.  St.  Rep.  145,  16  L.  R.  A.  363,  28  Pac. 
564,  sustaining  bill  to  set  aside  judgment  obtained  upon  fraudulent 
claim,  and  without  actual  notice  to  defendant;  United  States  v.  Reed, 
12  Sawy.  104,  28  Fed.  485,  Laughton  v.  Nadeau,  75  Fed.  793,  Horsky 
V.  Moran,  21  Mont.  356,  53  Pac.  1068,  United  States  v.  American  Bell 
Tel.  Co.,  167  U.  S.  240,  42  L.  Ed.  154,  17  Sup.  Ct.  810,  Noble  v.  Union 
River  etc.  R.  R.  Co.,  147  U.  S.  176,  S7  L.  Ed,  127,  13  Sup.  Ct.  274,  all 
arguendo. 

Distinguished  in  Burke  v.  Southern  Pacific  R.  R.  Co.,  234  U.  S.  675, 
58  L.  Ed.  1542,  34  Sup.  Ct.  907,  construing 'patents  to  mineral  lands 
where  rights  of  patentee  were  called  in  question  on  claim  initiated 
fourteen  years  after  patent;  United  States  v.  Puget  Sound  Traction, 
Light  &  Power  Co.,  215  Fed.  442,  in  suit  td  annul  patents  under  act 
of  1891  United  States  must  allege  facts  showing  failure  to  discover 
cause  of  action  within  statutory  period  and  show  due  diligence;  Colo- 
rado Coal  etc.  Co.  v.  United  States,  123  U.  S.  313,  31  L.  Ed.  185,  8  Sup. 
Ct.  133,  where  patented  land  had  passed  to  bona  fide  purchasers ;  United 
States  V.  Ball,  12  Sawy.  516,  31  Fed.  668,  holding  certificate  of  pur- 
chase not  subject  to  collateral  attack;  Northern  Pac.  R.  Co.  v.  Cannon, 
46  Fed.  230,  dismissing  bill  in  equity  by  private  parties  having  legal 
title,  to  determine  adverse  title  of  patentee;  Jones  v.  Meyers,  2  Idaho, 
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798,  35  Am.  St  Rep.  262,  26  Pac.  217,  where  commissioner  of  land  offiee 
canceled  final  receipt  and  certificate  before  patent  issued. 

Right  of  United  States  to  maintain  civil  action.    Note,  Ann.  Oaa* 
1912D,  515. 

'         Perjury  as  ground  for  relief  against  judgment.    Note,  10  L.  R.  A. 
(N.  8.)  220. 

Patent  Issned  on  conflxmation  of  grant,  after  proceedings  prescriliedi 
by  act  of  Congress,  judicial  In  cbaracter,  is  an  execution  of  snch  decree  of 
confirmation,  and  condnslTe. 

Approved  in  De  Guyer  v.  Banning,  3  Cal.  Unrep.  325,  327,  25  Pac. 
254,  255,  construing  Meidcan  grant,  as  confirmed  and  patented,  as  to 
boundaries ;  United  Land  Assn.  v.  Knight,  85  Cal.  469,  472,  24  Pac.  827, 
828,  holding  patent  should  conform  to  decree  fixing  boundaiy  of  pueblo 
grant  to  San  Francisco. 

Tbongh  decisions  of  Land  Department,  on  fadts  before  tbem,  axe  con- 
clusive, rule  does  not  apply  to  proceedings  purely  ex  parte. 

Approved  in  Washington  Securities  Co.  v.  United  States,  234  U.  S. 
79,  58  L.  Ed.  1223,  34  Sup.  Ct.  725,  applying  rule  in  suit  to  cancel 
patent;  McCaskill  Co.  v.  United  States,  216  U.  S.  508,  510,  54  L.  Ed. 
594,  30  Sup.  Ct.  386,  setting  aside  patent  for  fraud  in  ex  parte  pro- 
ceedings to  procure  same;  Estes  v.  Timmons,  199  U.  S.  396,  50  L.  Ed. 
244,  26  Sup.  Ct.  85,  perjury  on  hearing  before  Land  Department  of  con- 
test over  entry  under  homestead  law  is  not  ground  for  equitable  relief 
against  decision  of  department;  United  States  v.  Bush,  233  Fed.  810, 
answer  in  trespass  that  defendant  made  valid  homestead  entry,  which 
was  rejected  illegally  on  false  testimony  by  Land  Department  states 
no  defense;  Milner  v.  United  States,  228  Fed.  438,  quieting  title  to 
lands  certified  to  State  on  application  made  by  purchaser  containing 
false  statements ;  Iowa  Land  &  Trust  Co.  v.  United  States,  217  Fed.  15, 
133  C.  C.  A.  121,  ex  parte  finding  that  person  is  entitled  to  enroll- 
ment as  member  of  one  of  civilized  tribes  is  not  conclusive  against 
United  States  in  suit  to  cancel  resulting  patent  for  fraud;  United  States 
V.  Gridley,  186  Fed.  546,*  issuance  of  patent  to  assignee  of  soldier's 
additional  homestead  scrip,  induced  by  fraud,  held  not  conclusive  on 
United  States;  United  States  v.  Smith,  181  Fed.  552,  vacating  timber 
and  stone  patents  for  fraud;  United  States  v.  Aakervik,  180  Fed.  144, 
action  lies  to  vacate  order  admitting  to  citizenship  obtained  by  fraud; 
United  States  v.  Spohrer,  175  Fed.  444,  United  States  may  sue  to  cancel 
naturalization  certificate  for  fraud;  Heath  v.  Wallace,  138  U.  S.  585, 
34  L.  Ed.  1068,  11  Sup.  Ct.  384,  holding  decision  of  Land  Department 
that  lands  were  not  ''swamp-lands/'  conclusive;  Bishop  of  Nesqually 
V.  Gibbon,  158  U.  S.  166,  39  L.  Ed.  9S6,  15  Sup.  Ct.  784,  decision  of 
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Secretary  of  Interior,  as  to  existence  of  missionary  station,  and  amount 
of  land  occupied,  beld  final;  Wisconsin  Gent.  R.  R.  Co.  v.  United  States, 
164  U.  S.  207,  41  L.  Ed.  405,  17  Sup.  Ct.  50,  holding  mistake  of 
postmaster-general  in  making  overpayment,  could  be  rectified  by  his 
successor;  Calhoun  v.  Violet,  173  U.  S.  63,  48  L.  Ed.  614,  19  Sup.  Ct. 
325,  decision  of  Land  Department  that  party  had  made  entry  prior  to 
time  fixed  by  statute,  held  final;  United  States  ▼.  Hancock,  12  Sawy. 
384,  30  Fed.  853,  holding  decree  of  commissioners,  confirming  desig- 
nated tract  of  land,  final;  Northern  Pac.  R.  Co.  v.  Wright,  61  Fed.  72, 
holding,  not  a  function  of  Land  Department  to  determine  whether  land 
was  mineral  or  nonmineral ;  Stimson  Land  Co.  v.  Hollister,  75  Fed.  944, 
cancellation  of  entries  by  Land  Department,  by  proceedings  based  upon 
extortion  and  fraud,  held  not  conclusiye;  Forbes  v.  DriscoU,  4  Dak.  357, 
31  N.  W.  644,  holding  court  of  law  could  not  hear  contestant's  right 
to  pre-emption;  Porter  v.  Bishop,  25  Fla.  760,  6  South.  866,  holding 
decision  of  Secretary  of  Interior,  as  to  settlement  and  improvements, 
final;  Horsky  v.  Moran,  21  Mont.  352,  53  Pac.  1066,  holding  patentee 
presumably  entitled  under  decision  of  land  office;  Caldwell  v.  Bush,  6 
Wyo.  354,  45  Pac.  490,  cancellation  of  entry  by  conmiissioner  held  con- 
clusive, in  absence  of  fraud  or  want  of  notice;  United  States  v.  San 
Pedro  &  Canon  del  Agua  Co.,  4  N.  M.  308,  17  Pac.  420,  majority  hold- 
ing facts  showed  fraud,  and  United  States  entitled  to  have  survey  set 
aside,  etc. 

Distinguished  in  Ross  v.  Stewart,  227  U.  S.  538,  67  L.  Ed«  680,  33 
Sup.  Ct.  345,  refusing  to  reopen  decision  in  land  contest  where  pro- 
ceeding was  adversary. 

Definiteness  of  question  to  be  certified.    Note,  81  L.  R.  A.  895. 

Miscellaneous.  Cited  in  United  States  v.  Hanson,  167  Fed.  889,  93 
C.  C.  A.  371,  to  point  that  Congress  has  power  to  withdraw  lands  ^m 
entry. 

114  U.  8.  244-247,  29  L.  Ed.  148^  6  Sup.  Ot  844»  WEAVES  ▼.  FIEIJ). 
Not  cited. 

114  U^  a  247-252,  29  I^.  Ed.  142,  6  Sop.  Ct  841,  DOB  ▼.  HTDB. 
Not  cited. 

114  U.  a  252-262,  29  L.  Ed.  126,  6  Sop.  Ot  851,  BISSELL  ▼.  FOBS. 

Purchase  of  outstanding  title  or  encumbrance,  by  one  or  more  tenants  In 
common.  Inures  to  benefit  of  aU. 

Approved  in  Muller  v.  Vivian  Oil  Co.,  131  La.  766,  60  South.  237, 
tenant  in  common  who  assumed  debt  on  property  and  permitted  it  to 
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be  sold  for  debt  and  purchased  at  sale  holds  title  for  co-owner;  Eisen- 
bei^  V.  Goldsmith,  42  Mont.  579,  113  Pac.  1131,  purchase  of  mining 
property  by  one  of  two  persons  interested  in  option  held,  under  facts 
of  case,  not  to  pass  title  in  trust;  Arthur  v.  Coyne,  32  Okl.  530,  122 
Pac.  690,  one  of  two  cotenants  entitled  to  purchase  town  lot,  who 
secretly  acquired  title  in  himself,  holds  title  in  trust  for  cotenant; 
Turner  v.  Sawyer,  150  U.  S.  586,  87  L.  Ed.  1191,  14  Sup.  Ct.  195,  fold- 
ing acquisition  of  legal  title  from  land  office,  inured  to  benefit  of  co- 
tenants;  Davis  V.  Chapman,  24  Fed.  678,  holding  tenant  in  common 
bound  to  apply  rents  to  save  running  of  statute  against  cotenant; 
Brandy  v.  Mayfield,  15  Mont.  211,  38  Pac.  1070,  holding  co-owner  en- 
titled to  benefit  of  patent  obtained  upon  payment  of  share  of  expense. 

Redemption  by  cotenant.    Note^  95  Am*  Dec.  767. 
Partners'  rights  inter  se  in  firm  realty.    Note,  28  L.  E.  A.  106. 

Member  of  mining  partnership  may  purchase  interests  la  same  for  UIb 
own  benefit,  without  being  required  to  account  to  partnership  for  property. 

Approved  in  Harris  v.  Lloyd,  11  Mont.  404,  28  Ael  St.  Bap.  484,  28 
Pac.  739,  where  one  mining  partner  received  higher  sum  for  his  interest 
than  did  his  co-owners. 

Distinguished  in  Kimberly  v.  Arms,  129  U.  S.  529,  82  L.  Ed.  770,  9 
Sup.  Ct.  361,  holding  member  of  partnership  for  purchase  and  sale  of 
minerals,  liable  to  account  as  in  ordinary  partnerships. 

Distinction   between   mining   and   ordinary   partnership.    Note,   4 
Ann.  Cafl.  267. 

There  is  no  relation  of  trust  between  mining  partners  violated,  by  sale 
by  one  partner  to  a  stranger,^  or  to  one  oX  the  associates,  of  his  share  In 
property  and  business  of  association. 

Approved  in  Mamet  Oil  &  Gas  Co.  v.  Staley,  218  Fed.  48, 133  C.  C,  A. 
108,  holding  partnership  resulted  where  corporation  acquired  interest 
of  one  partner  and  managing  partner  of  previous  firm  agreed  to  carry 
on  business  and  divide  profits;  McNamee  v.  Williams,  3  Alaska,  472, 
and  Loy  v.  Alston,  172  Fed.  92,  96  C.  C.  A.  578,  both  holding  convey- 
ance by  mining  partner  to  stranger  does  not  dissolve  partnership;  Reed 
v.  Munn,  148  Fed.  759,  80  C.  C.  A.  215,  lessee  has  right  to  purchase 
landlord's  title  at  execution  sale  and  put  an  end  to  relation  o/  land- 
lord and  tenant;  Mills  v.  Hurd,  29  Fed.  411,  holding  "car  trust  asso- 
ciations" similar  to  mining  partnerships;  Thomas  y.  Hurst,  73  Fed. 
374,  statute  of  limitations  does  not  commence  to  run  against  repre- 
sentative of  mining  partner  at  his  death,  for  an  accounting;  Meagher 
V.  Reed,  14  Colo.  354,  9  L.  R.  A.  462,  24  Pac.  687,  mining  partnership 
organized  to  lease  and  operate  mine;  Harris  v.  Lloyd,  11  Mont.  402, 
28  Am*  St.  Rep.  482,  28  Pac.  739,  where  one  mining  partner  sold  his 
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interest  for  more  than  was  paid  to  his  co-owners;  Congdon  v.  Olds,  18 
Mont.  491,  46  Pae.  263,  holding  members  of  mining  partnership  not 
necessarily  liable  on  note  signed  by  one;  Q.  V.  B.  Min.  Co.  v.  First  Nat 
Bank,  95  Fed.  39,  35  C.  C.  A.  510,  arguendo. 

What  is  a  sufficient  cause  for  the  dissolution  of  a  partnership. 
Note,  69  Am.  St.  Rep.  418. 

Cotenants  in  mines.    Note,  91  Am.  St.  Rep.  861,  862. 

lU  U.  a  262-264,  29  I^  Ed.  176,  6  Sup.  €ft  880,  BRADSTBEET  00.  T. 
HIGGINS. 

Where  writ  of  error  was  dismissed  on  motion  of  defendant  in  error,  for 
want  of  jurisdiction.  Supreme  Oourt  has  authority  to  adjudge  costs  of  motion 
to  dismiss,  against  plaintiff  in  error. 

Approved  in  Bice  v.  Boothsville  Telephone  Co.,  62  W.  Va.  523,  126 
Am.  St.  Rep.  986,  IS  Ann.  Oaa.  1046,  59  S.  E.  502,  on  dismissing  appeal 
for  want  of  jurisdiction  court  may  give  costs  on  motion,  but  not  for 
suit;  Miller  v.  Clark,  47  Fed.  851,  Circuit  Conrt  refusing  to  proceed 
until  costs  of  appeal  to  Supreme  Court  were  paid;  Patten  v.  Cilley,  50 
Fed.  337,  1  C.  C.  A.  522,  judgment  for  costs  awarded  to  defendant  in 
error,  on  motion  to  dismiss  in  Circuit  Court  of  Appeals;  Kinnear  y. 
Flanders,  17  Colo.  14,  28  Pac.  328,  taxing  costs  of  intervention  against 
intervener,  upon  judgment  of  dismissal;  Walko  v.  Walko,  64  Conn.  77, 
29  Atl.  244,  awarding  costs  to  party  properly  pleading  to  jurisdiction; 
Kent  V.  Conmirs.  Labette  Co.,  42  Elan.  537,  22  Pac.  611,  costs  given  to 
appellee  upon  dismissal  of  appeal;  Cereghino  v.  Third  Dist.  Court,  8 
Utah,  459,  32  Pac.  699,  taxing  costs  to  appellee  where  appeal  was  dis- 
missed for  want  of  jurisdiction  of  lower  court. 

Distinguished  in  Tug  River  Coal  etc.  Co.  v.  Brigel,  67  Fed.  630,  14 
C.  C.  A.  577,  dividing  costs,  where  jurisdiction  of  lower  court  was  ques- 
tioned for  first  time  on  appeal. 

Power  of  appellate  court  to  award  costs  on  dismissal  of  appeal  for 
want  of  jurisdiction.    Note,  18  Ann.  Oas.  1048. 

114  T7.  8.  265-269,  29  I*.  Ed.  174,  5  Sup.  Ot.  878,  BOATMEN'S  SAVINGa 
BANK  y.  STATE  SAVINGS  ASSN. 

What  adjudications  of  Stute  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  536. 

Setoff  in  bankruptcy.    Note,  55  L.  R.  A.  63,  70. 
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114  U.  S.  269-340,  29  L.  Ed.  185,  VISaiNIA  COX7PON  CAaBS. 

114  TJ.  a  270-306,  29  !«.  Ed.  186,  6  Sup.  Ct.  903,  962,  POIKDEXTBB  T. 
QBEENHOW. 

VUgliila  funding  act  of  1871,  declaring  coupons  of  State  bonds  recetvable 
for  State  taxes,  was  a  contract,  and  acts  of  1882  and  1884,  requiring  taxpayer 
to  pay  taxes  in  money  under  protest,  and  file  coupons  in  suit  against  col- 
lector, impairs  its  obligation,  and  are  void. 

Approved  in  Leet  v.  Armbuster,  143  Cal.  670,  77  Pac.  665,  tender 
of  redempti<$n  money  to  purchaser  at  foreclosure  sale  operates  to  defeat 
estate  of  purchaser  and  leaves  it  in  mortgagor  or  his  successor ;  Eastern 
Kentucky  Coal  Lands  Corp.  v.  Commonwealth,  127  Ky.  706,  106  S.  W. 
272,  referring  to  principal  case  as  construing  same  contract;  United 
States  V.  United  States  FideUty  etc.  Co.,  80  Vt.  95,  66  Atl.  813,  act 
.  amendatory  of  act  of  1894  giving  right  to  laborer  or  materialman  to 
sue  on  bond  of  contractor  with  United  States  held  not  retrospective 
and  not  affecting  obligation  of  contract;  White  v.  Greenhow,  114  U.  S. 
308,  29  L.  Ed.  199,  5  Sup.  Ct.  923,  Chafign  v.  Taylor,  114  U.  S.  310,  29 
L.  Ed.  199,  5  Sup.  Ct.  924,  Allen  v.  Baltimore  etc.  B.  Co.,  114  U.  S.  314, 
29  L.  Ed.  201,  5  Sup.  Ct.  926,  Chaffin  v.  Taylor,  116  U.  S.  570,  571, 
29  L.  Ed.  728,  6  Sup.  Ct.  519,  520,  and  McCuUough  v.  Virginia,  172 
U.  S.  106,  108,  43  L.  Ed.  882,  19  Sup.  Ct.  135,  136,  all  following  rule; 
RoyaU  v.  Virginia,  116  U.  S.  578,  583,  29  L.  Ed.  737.  788,  6  Sup.  Ct.  513, 
515,  holding  coupons  receivable  in  payment  of  license;  United  States 
Exp.  Co.  y.  Allen,  39  Fed.  713,  holding  Tennessee  could  not  require  pay- 
ment of  tax  under  protest  alleged  to  be  unconstitutional ;  Carr  v.  State, 
127  Ind.  207,  22  Am  St.  Bep.  626,  11  L.  B.  A.  871,  26  N.  E.  779,  hold- 
ing State  could  not  repudiate  certificates  issued;  Canal  Co.'8  Case,  83 
Md.  626,  35  Atl.  365,  holding  State  could  not  impair  its  contract  to 
give  bondholders  first  lien  on  tolls  of  canal ;  dissenting  opinion  in  Marye 
V.  Parsons,  114  U.  S.  337,  29  L.  Ed.  209,  5  Sup.  Ct.  966,  arguendo; 
McGahey  v.  Virginia,  135  U.  S.  664,  668,  675,  676,  677,  684,  34  L.  Ed. 
805,  806,  809,  812,  10  Sup.  Ct.  973,  974,  977,  980,  and  First  Nat.  Bank 
V.  Treasurer,  25  Fed.  751,  both  arguendo. 

Distinguished  in  Shelton  v.  Piatt,  139  U.  S.  599,  85  L.  Ed.  277,  11 
Sup.  Ct.  649,  holding  bill  in  equity  did  not  lie  to  restrain  collection  of 
illegal  tax ;  Pearsall  v.  Great  Northern  Ry.  Co.,  161  U.  S.  663,  40  L.  Ed. 
844,  16  Sup.  Ct.  709,  holding  general  power  given  to  railroad  to  con- 
solidate, unexecuted,  may  be  revoked  as  to  parallel  lines. 

Criticised  in  Commonwealth  v.  McCuUough,  90  Va.  598,  611,  19  S.  E. 
114,  118,  holding  coupon  feature  of  act  of  March  30,  1871,  unconstitu- 
tional and  void. 

It  being  legal  duty  of  collector  to  receive  coupons  in  payment  of  taxes, 
on  equal  footing  wltb  gold  or  silver,  lawful  tender  of  payment  is  equivalent 
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to  actnal  paynenty  for  purpose  of  affecting  proceedings  to  enforce  payment 
of  taxes,  making  every  subsequent  step  by  collector  illegal. 

Approved  in  Houston  &  Texas  Cent.  R.  R.  Co.  v.  Texas,  177  U.  S.  87, 
44  L.  Ed.  684,  20  Sup.  Ct.  553,  holding  while  State  warrants  are  not 
bills  of  credit  the  State  may  direct  its  officers  to  receive  same  in  pay- 
ment of  dues  to  State;  Hershey  v.  Reclamation  District,  162  Cal.  403, 
122  Pac.  1076,  mandamus  lies  to  compel  trustees  of  reclamatioit  district 
to  accept  district  warrants  in  payment  of  assessments,  when  made 
medium  for  such  payment;  Bourquin  v.  Bourquin,  120  Ga.  120,  47  S.  E, 
641,  where  pending  action  in  ejectment  property  sued  for  was  sold  for 
taxes  and  purchased  by  defendant,  plaintiff  by  making  tender  under 
Pol.  Code,  §  909,  was  entitled  to  redeem ;  Royall  v.  Virginia,  116  U.  S. 
579,  29  L.  Ed.  786,  6  Sup.  Ct.  513,  tender  of  coupons  to  pay  license  fee; 
Norfolk  Trust  Co.  v.  Marye,  25  Fed.  663,  involving  Virginia  coupons; 
dissenting  opinion  in  Commonwealth  v.  Latham,  85  Va.  637^  8  S.  E. 
490,  majority  denying  jurisdiction  of  suit  to  enjoin  execution  of  judg- 
ment by  State. 

Explained  in  In  re  Ayers,  123  U.  S.  495,  81  L.  Ed.  226,  8  Sup.  Ct  177, 
holding  tender  insufficient  to  extinguish  all  subsequent  claim  of  State 
for  taxes. 

Detinue  lies,  where  tax  collector,  wlthent  authority  of  law,  baa  unlaw- 
fnliy  seized  personal  property  of  natural  private  person. 

Distinguished  in  In  re  Ayers,  123  U.  S.  500,  31  L.  Ed.  228,  8  Sup.  Ct. 
180,  holding  acta  complained  of  to  be  acts  of  State  of  Virginia. 

Oonpona  of  Virginia,  negotiable  by  delivery  merely,  and  receivable  in 
payment  of  taxes,  were  not  "bills  of  credit''  wltbin  prohibition  of  Constitu- 
tion, not  being  issued  as  substitute  for  money. 

Approved  in  Lasseter  v.  State,  67  Fla.  254,  64  South.  852,  making 
coupons  of  city  bonds  acceptable  for  taxes  is  not  authorizing  city  to 
issue  bills  of  credit;  Millhiser  Mfg.  Co.  v.  Gallego  Mills  Co.,  101  Va. 
596,  44  S.  E.  766,  holding  at  common  law,  transfer  of  warehouse  receipt 
as  collateral  security  for  loan,  vests  in  transferee  absolute  property  in 
goods  represented  by  receipt;  Bragg  v.  Tuffts,  49  Ark.  563,  6  S.  W.  162, 
treasuiy  warrants  of  Arkansas  held  void;  Hunt,  Appellant,  141  Mass. 
520,  6  N.  E.  556,  holding  certificates  of  deposit  of  national  banks,  valid. 

Distinguished  in  Wesley  v.  Eells,  90  Fed.  157,  160,  holding  bond  scrip 
of  South  Carolina,  to  be  "bills  of  credit,"  and  void. 

State  and  government  of  State  are  not  identical.    Immunity  from  suit 
^  does  not  exempt  State  from  operation  of  constitutional  provision,  respect- 
ing impairment  of  contracts,  and  collector,  distraining  property  without 
authority  of  law,  cannot  assert  his  official  character  as  defense  to  suit,  by 
party  injured. 
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Approved  in  Atchison  etc.  Ry.  Co.  v.  O'Connor,  223  U.  S.  287,  56 
L.  Ed.  488,  32  Snp.  Ct.  216,  name  of  State  does  not  protect  officer  re- 
ceiving taxes  without  right  and  paid  under  protest;  Hopkins  v.  Clem- 
son  Agricultural  College,  221  U.  S.  643,  644,  86  L.  R.  A.  (N.  S.)  248, 
55  L.  Ed.  894,  895,  31  Sup.  Ct.  654,  agricultural  college  corporation  held 
not  to  be  such  agency  of  State  as  to  be  immune  under  eleventh  amend- 
ment, from  suit  for  damages  to  property  caused  by  overflow  due  to  its 
levees;  General  Oil  Co.  v.  Crain,  209  U.  S.  224,  52  L.  Ed.  763,  28  Sup.  Ct 
475,  suit  against  State  officers  to  enjoin  enforcement  of  State  statute 
which  violates  plaintiff's  constitutional  rights  is  not  suit  against  State; 
Ex  parte  Young,  209  U.  S.  151,  14  Ann.  Cas.  764,  IS  L.  B.  A.  (N.  S.) 
932,  52  L.  Ed.  725,  28  Sup.  Ct.  441,  State  officer  may  be  enjoined  from 
enforcing  unconstitutional  statute;  United  States  v.  Ju  Toy,  198  U.  S. 
263,  49  L.  Ed.  1044,  25  Sup.  Ct.  644,  28  Stat,  at  L.  372,  390,  c.  301,  U.  S. 
Comp.  Stats.  1901,  p.  1303,  §  1,  relating  to  exclusion  of  Chinese,  is  not 
unconstitutional;  South  Dakota  v.  North  Carolina,  192  U.  S.  331,  48 
L.  Ed.  466,  24  Sup.  Ct.  281,  holding  original  Federal  jurisdiction  ex- 
tends to  suit  by  South  Dakota,  as  donee,  of  North  Carolina  railroad 
bonds  secured  by  mortgage  in  that  State;  Louisville  &  N.  R.  Co.  v.  Bos- 
worth,  230  Fed.  206,  ''equal  protection  of  the  laws"  provision  of 
Fourteenth  Amendment  extends  to  all  who  represent  State  as  officers 
or  agents;  Public  Service  Ry.  Co.  v.  Herold,  229  Fed.  910,  suits  to 
recover  taxes  paid  under  corporation  tax  law  held  to  be  against  col- 
lectors officially  to  enforce  statutory  remedy;  Louisville  etc.  R.  Co.  v. 
Bosworth,  209  Fed.  390,  394,  400,  447,  suit  is  maintainable  in  Federal 
court  against  State  board  of  valuation  of  Kentucky  and  auditor  and 
attorney  general  to  enjoin  apportionment  and  collection  on  assessment 
alleged  unconstitutional;  Western  Union  Tel.  Co.  v.  Trapp,  186  Fed. 
119,  108  C.  C.  A.  226,  suit  to  enjoin  collection  of  alleged  illegal  taxes 
brought  by  citizens  of  other  States  held  within  jurisdiction  of  Federal 
court,  though  remedy  at  law  in  State  court  is  alleged  by  defendant; 
Central  of  Georgia  Ry.  Co.  v.  Railroad  Commission,  161  Fed.  959,  960, 
enjoining  enforcement  of  statute  alleged  void  under  due  process  clause; 
St.  Louis  &  S.  F.  R.  Co.  v.  Iladley,  161  Fed.  424,  suit  against  attorney 
general  and  railroad  commissioners  to  enjoin  enforcement  of  alleged 
illegal  rates  is  not  suit  against  State;  Southern  Ry.  Co.  v.  McNeill,  155 
Fed.  771,  suit  lies  against  State  corporation  commission  and  attorney 
general  to  restrain  enforcement  of  alleged  illegal  rates;  Rosenberger 
V.  Harris,  136  Fed.  1003,  under  Rev.  Stats.,  §  3929,  as  amended  by  Act 
Cong.  Sept.  19,  1890,  c.  908,  26  Stat.  466,  authorizing  postmaster  gen- 
eral to  issue  fraud  orders,  he  has  authority  to  pass  on  facts  but  not  on 
questions  of  law;  Coulter  v.  Weir,  127  Fed.  905,  62  C.  C.  A.  429,  hold- 
ing suit  against  official  to  restrain  collection  of  tax  is  not  srdt  against 
State  without  its  consent  under  Const.  U.  S.,  amend.  11;  Starr  v.  Chi- 
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cago  etc.  Ry.  Co.,  110  Fed.  7,  holding  suit  against  officers  of  State, 
enjoining  enforcement  of  unconstitutional  enactment,  is  not  one  against 
State  within  eleventh  constitutional  amendment,  but  is  within  Federal 
jurisdiction;  Reliance  Mfg.  Co.  v.  Board  of  Prison  Commrs.,  161  Ky. 
147,  170  S.  W.  945,  suit  lies  against  board  of  prison  commissioners  to 
compel  renewal  of  contract  for  convict  labor  according  to  terms;  Fay 
V.  Locke,  201  Mass.  390,  181  Ain«  St.  Bep.  402,  87  N.  E.  755,  assertion 
by  defendant  that  he  is  acting  as  United  States  officer  does  not  deprive 
State  court  of  jurisdiction;  People  y.  Santa  Clara  Lumber  Co.,  213 
N.  Y.  65,  106  N.  E.  928,  legislature  cannot  authorize  Forest  fish  and 
game  commissioner  to  violate  provision  of  Constitution  forbidding  leas- 
ing forest  land;  Litchfield  v.  Bond,  186  1{.  Y.  82,  78  N.  E.  725,  State 
officers  are  liable  for  trespass  on  private  lands  while  prosecuting  public 
work;  Carolina  Nat.  Bank  v.  State,  60  S.  C.  474,  38  S.  E.  632,  holding 
superintendent  of  penitentiary,  having  no  authority  to  indorse  notes 
received  for  convict  hire.  State  cannot  be  made  liable  on  implied  con- 
tract; Coal  &  Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  142,  144,  145,  67 
S.  E.  619,  620,  bill  lies  against  State  officers  to  enjoin  enforcement  of 
alleged  illegal  rates ;  Hans  v.  Louisiana,  134  U.  S.  16,  38  L.  £d.  847,  10 
Sup.  Ct.  507,  dismissing  direct  suit  against  State;  Pennoyer  v.  McCon- 
naughy,  140  U.  S.  10,  14,  85  L.  Ed,  865,  866,  11  Sup.  Ct.  701,  703 
(affirming  14  Sawy.  588,  589,  43  Fed.  199,  200),  holding  suit  maintain- 
able against  land  commissioners  to  restrain  certain  illegal  acts;  Reagan 
V.  Farmers'  Loan  etc.  Co.,  154  U.  S.  389,  88  L.  Ed.  1021,  14  Sup.  Ct. 
1051,  and  Chicago  etc.  Ry.  Co.  v.  Dey,  35  Fed.  871,  1  L.  B.  A.  748,  suits 
to  restrain  railroad  commission  from  enforcing  unjust  rates,  sustained; 
Mercantile  Trust  Co.  v.  Texas  etc.  Ry.  Co.,  51  Fed.  542,  holding  simi- 
larly; Scott  V.  Donald,  165  U.  S.  112,  41  L.  Ed.  658,  17  Sup.  Ct.  263, 
equity  will  enjoin  constables  from  seizing  property  under  unconstitu- 
tional statute;  Tindal  v.  Wesley,  167  U.  S.  220,  42  L.  Ed.  142,  17  Sup. 
Ct.  776,  Secretary  of  State  denied  defense  in  suit  to  recover  real  prop>- 
erty;  Head  v.  Porter,  48  Fed.  485,  486,  487,  488,  sustaining  action  for 
infringement  against  officer  of  United  States;  President  etc.  of  Yale 
College  V.  Sanger,  62  Fed.  180,  action  against  State  treasurer  to  enjoin 
diversion  of  funds  under  unconstitutional  act;  Mills  v.  Green,  67  Fed. 
824,  restraining  registration  officer  from  carrying  out  provisions  of  un- 
constitutional registration  laws;  Western  Union  Tel.  Co.  v.  Henderson, 
68  Fed.  594,  holding  suit  to  restrain  auditor  in  certifying  certain  valu- 
ations, not  suit  against  State;  Metropolitan  Life  Ins.  Co.  v.  McNall, 
81  Fed.  893,  action  against  superintendent  of  insurance  held  not  suit 
against  State ;  Taylor  v.  Louisville  etc.  R.  Co.,  88  Fed.  356,  31  C.  C.  A. 
537,  action  against  board  of  equalization,  to  enjoin  them  from  certify- 
ing tax  valuation;  Scottish  Union  etc.  Ins.  Co.  v.  Herriott,  109  Iowa, 
606,  77  Am.  St.  Rep.  548,  80  N.  W.  666,  holding  action  against  State 
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treasurer  to  recover  back  taxes,  not  suit  against  State;  Warren  y. 
Kelley,  80  Me.  632,  15  Atl.  54,  holding  State  oflGLcer  liable  for  taking 
property  by  process  in  rem,  issuing  from  State  court  against  foreign 
vessel;  Columbia  Water-Power  Co.  v.  Columbia  Electric  etc.  Co.,  43 
S.  C.  169,  20  S.  E.  1007,  holding  State  not  indispensable  party  in  action 
between  power  companies  for  damages;  Grunert  v.  Spalding,  104  Wis. 
212,  78  N.  W.  613,  holding  act  of  Governor  as  to  certain  grants  of 
land,  not  act  of  State;  dissenting  opinion  in  In  re  Ayers,  123  U.  S.  510, 
513,  31  L.  Ed.  231,  282,  8  Sup.  Ct.  185,  187,  majority  holding  suit 
virtually  against  State,  and  not  maintainable;  dissenting  opinion  in 
Robertson  v.  State,  109  Ind.  100,  10  N.  E.  592,  majority  holding  court 
had  no  jurisdiction  to  settle  4;itle  to  office  of  lieutenant-governor ;  In  re 
Comingore,  96  Fed.  562,  and  Brown  v.  Epps,  91  Va.  736,  27  L.  E.  A. 
679,  21  S.  E.  122,  both  arguendo. 

Distinguished  in  Hagood  v.  Southern,  117  U.  S.  70,  29  L.  Ed.  811, 
6  Sup.  Ct.  617,  holding  controller-general  could  not  enter  api)earance  of 
State  and  defend  for  it  in  his  name;  In  re  Ayers,  123  U.  S.  501,  31 
L.  Ed.  228,  8  Sup.  Ct.  180,  where  acts  of  auditor,  etc.,  were  held  acts  of 
State  of  Virginia;  Belknap  v.  Schild,  161  U.  S.  19,  20,  21,  40  L.  Ed. 
602,  603,  16  Sup.  Ct.  446,  holding  United  States  necessary  party  to  bill 
to  enjoin  infringement  from  use  of  patent  in  navy  yard;  Fitts  v. 
McGhee,  172  U.  S.  527,  529,  43  L.  Ed.  535,  19  Sup.  a.  273,  274,  dis- 
missing suit  against  Governor  and  attorney  general  to  test  constitu- 
tionality of  law  reducing  tolls;  Manchester  Fire  Ins.  Co.  v.  Herriott, 
91  Fed.  715,  dismissing  bill  by  foreign  corporation,  effect  of  which  was 
to  compel  State  to  allow  it  to  carry  on  business  there;  Ball  y.  Rutland 
R.  Co.,  93  Fed.  518,  dismissing  action  against  State  officers,  to  test 
validity  of  statute  requiring  sale  of  mileage  books  by  railroad;  State  v. 
Auditor,  47  La.  Ann.  1695,  18  South.  752,  holding  auditor  could  not 
question  constitutionality  of  act  in  action  against  him,  to  compel  per- 
formance of  duty;  Lowry  v.  Thompson,  25  S.  C.  421,  1  S.  E.  145,  suit 
against  commissioners  of  sinking  fund,  held  suit  against  State;  dissent- 
ing opinion  in  State  v.  Frear,  148  Wis.  530,  Ann.  Oao.  1913A,  1147, 
L.  R.  A.  1915B,  569,  134  N.  W.  698,  majority  upholding  income  tax 
law  in  suit  against  State  officers  to  enjoin  enforcement;  dissenting 
opinion  in  Pitcock  v.  State,  91  Ark.  543,  548,  134  Am.  St.  Rep.  88,  121 
S.  W.  749,  751,  majority  holding  suit  to  enjoin  penitentiary  board  from 
violating  convict  labor  contract  is  suit  against  State;  Collier  v.  Goes- 
sling,  160  Fed.  610,  87  C.  C.  A.  506,  ai^endo. 

Distinguished  in  dissenting  opinion  in  Ex  parte  Young,  209  U.  S. 
191,  14  Ann.  OaA.  764,  18  L.  R.  A.  (N.  S.)  932,  52  L.  Ed.  742,  28  Sup. 
Ct.  441,  majority  holding  State  officer  may  be  enjoined  from  enforcing 
unconstitutional  statute. 
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When  public  officers  are  subject  to  suit  although  they  assume  to  be 
acting  for  a  State  or  the  United  States.  Note,  108  Am.  St.  Bep. 
882,  888,  840. 

Suit  to  enjoin  enforcement  of  statute  by  State  officer  as  suit 
against  State  within  constitutional  prohibition.  Note,  14  Ann. 
Caa.  791,  792. 

Liability  of  State  for  torts  of  its  officers.  Note,  Ann.  Caa.  1913E, 
1039. 

When  action  against  officers  deemed  against  State.  Note,  44  L.  B.  A. 
(N.  S.)  192, 198,  215. 

liability  of  taxing  officer  to  individual.  Note,  61  L.  B.  A.  (N.  S.) 
150. 

Question  whether  suit  is  against  State,  and  within  probihition  of 
eleyenth  amendment,  is  not  always  determined  by  reference  to  nominal 
parties  on  record,  but  provision  is  to  be  substantially  applied  In  furtherance 
of  its  intention.  * 

Approved  in  Southern  Ry.  Co.  v.  Greensboro  Ice  etc.  Co.,  134  Fed.  93, 
suit  against  State  corporation  commissioner  to  enjoin  enforcement  of 
order  alleged  to  be  void  as  interference  with  interstate  commerce  is  not 
against  State ;  Union  Trust  Co.  v.  Steams,  119  Fed.  793,  holding  suit  to 
enjoin  attorney  general  from  instituting  criminal  prosecutions  in  name 
of  State,  they  charged  with  no  special  duty  thereunder,  is  suit  against 
State;  Arbuckle  v.  Blackburn,  113  Fed.  624,  65  L.  R.  A.  864,  51  C.  C.  A. 
122,  holding  suit  against  State  officer,  enjoining  prosecutions  under  erro- 
neous interpretation  of  valid  statute,  is  suit  against  State,  Federal  court 
being  denied  jurisdiction  under  eleventh  amendment ;  Minneapolis  Brew- 
ing Co.  V.  McQillivray,  104  Fed.  270,  holding  suit  enjoining  State  officers 
from  enforcing  unconstitutional  statute,  subjecting  complainant  to  seiz- 
ure of  property,  not  an  action  against  the  State;  Pitcock  v.  State,  91 
Ark.  535,  184  Am.  St.  Bep.  88,  121  S.  W.  745,  suit  to  restrain  peniten- 
tiaiy  board  from  violating  convict  labor  contract  is  suit  against  State; 
McConnell  v.  Arkansas  Brick  Mfg.  Co.,  70  Ark.  584,  585,  69  S.  W.  564, 
565,  holding  State  not  proper  party  defendant  in  suit  enjoining  peni- 
tentiary commissioners  from  violating  valid  contract  hiring  convict  labor ; 
People  V.  District  Court,  29  Colo.  238,  68  Pac.  265,  holding  petition  for 
writ  of  prohibition  to  District  Court,  ground  that  judge  thereof  failed 
unreasonable  time  to  pass  motion  for  change  of  venue,  not  entertainable; 
State  V.  Southern  Ry.  Co.,  145  N.  C.  526,  18  L.  B.  A.  (N.  S.)  966,  59 
S.  E.  581,  suit  against  corporation  commissioners  and  attorney  general 
to  enjoin  enforcement  of  rates  held  to  be  suit  against  State ;  Salem  Mills 
Co.  V.  Lord,  42  Or.  89,  90,  69  Pac.  1035,  1036,  holding  jurisdiction  of 
court  being  questioned,  that  action  is  really  against  State,  court  will  look 
XII— 68 
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behind  nominal  parties  to  record,  dismissing  or  retaining  accordingly; 
In  re  Ayers,  123  U.  S.  487,  81  L.  Ed.  228,  8  Sup.  Ct.  173,  holding  biU  in 
equity  against  auditor,  and  other  State  officers,  in  reality  suit  against 
State ;  Railroad  Commrs.  v.  Pensacola  etc.  R.  R.  Co.,  24  Fla.  461, 12  Am. 
St.  Rep.  224,  2  L.  R.  A.  606,  5  South.  131,  holding  suit  against  State, 
though  not  named  in  record. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Myatt,  98  Fed.  357,  hold- 
ing Federal  suit  against  telegraph  officials  of  Kansas,  to  enjoin  proceed- 
ings to  enforce  schedule  rates,  not  suit  against  State,  defendants  not 
being  general  State  officers. 

Taxation  laws  of  State  are  often  adjudged  void,  in  particnlar  cases,  as 
regulating  commerce  or  impairing  contracts. 

Approved  in  Wade  v.  Kimberley,  5  Ohio  C.  C.  44,  arguendo. 

Individual  cannot  plead  State  statute,  which  violates  Constitution,  as 
his  authority  for  taking  or  holding  property  to  which  citizen  asserts  title 
or  possession.  "^ 

Cited  in  Wolfe  v.  Pearson,  114  N.  C.  632, 19  S.  E.  266,  arguendo. 

Setoff  may  be  subject  of  contract,,  and  it  is  not  then  dependent  upon 
law  of  lex  fori,  nor  can  it  be  impaired  by  subsequent  legislation. 

Cited  in  McGahey  v.  Virginia,  135  U.  S.  685,  84  L.  Ed.  812, 10  Sup.  Ct. 
980,  arguendo. 

One  part  of  statute  may  be  enforced  as  valid,  and  another  declared  void, 
but  parts  must  be  so  distinctly  separable  that  each  can  stand  alone. 

Approved  in  Butts  v.  Merchants'  etc.  Transportation  Co.,  230  U.  S. 
138,  57  L.  Ed.  1427,  33  Sup.  Ct.  964,  provisions  of  civil  rights  .bUl  held 
not  enforceable  within  States  and  not  separable  so  as  to  be  enforceable 
elsewhere;  International  Text-Book  Co.  v.  Pigg,  217  U.  S.  113,  18  Ann. 
Gas.  1103,  27  L.  E.  A.  (N.  S.)  493,  64  L.  Ed.  688,  30  Sup.  Ct.  481,  Kansas 
statute  requiring  foreign  corporations  to  file  statement  as  condition  to 
sue  held  invalid  in  toto  because  void  as  to  those  eni^ged  in  interstate 
commerce ;  McCabe  v.  Atchison  T.  &  S.  F.  Ry.  Co.,  186  Fed.  987,  C88, 109 
C.  C.  A.  110,  Oklahoma  statute  requiring  separate  coaches  for  nefi:roes 
must  be  construed  to  apply  to  intrastate  traffic  only;  Chicago  M.  &  St. 
P.  Ry.  Co.  V.  Westby,  178  Fed.  630,  47  L.  R.  A.  (N.  S.)  488,  102  C.  C.  A. 
65,  holding  void  Employers'  Liability  Act  of  South  Dakota;  Spain  v. 
St.  Louis  etc.  R.  Co.,  151  Fed.  528,  529,  provisions  of  Federal  Employers* 
Liability  Act  applying  to  interstate  commerce  are  separable  and  valid; 
Brooks  V.  Southern  Pac  Co.,  148  Fed.  996,  Act  June  11, 1906,  c.  3073,  34 
Stat.  232,  relating  to  liability  of  common  carriers  for  negligence  of  its 
agents,  servants,  etc.,  is  unconstitutional  because  it  applies  to  citizens 
of  same  State;  Cella  Commission  Co.  v.  Bohlinger,  147  Fed.  423,  8 
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L.  B.  A.  (N.  S.)  587,  78  C.  C.  A.  467,  Act  of  Ark.  Feb.  26, 1901,  Kirby's 
^^S't  §  ^^f  authorizing  personal  judgment  against  foreign  corporations 
after  service  of  summons  on  auditor  of  State,  is  void ;  Lansburgh  v.  Dis- 
trict of  Columbia,  11  App.  D.  C.  527,  construing  statute  prohibiting  gift 
enterprises  in  District  of  Columbia;  District  of  Columbia  v.  Armes,  8 
App.  D.  C.  416,  invalidity  of  portion  of  act  of  1893  for  extension  of 
streets  in  District  held  not  to  avoid  whole  act;  Ross  v.  United  States, 
8  App.  D.  C.  40,  act  of  August  7,  1894,  relating  to  highways  in  District 
held  separable  and  valid  in  part ;  Chapman  v.  United  States,  5  App.  D.  C. 
131,  upholding  section  102,  Revised  Statutes,  to  enforce  attendance  of 
witnesses  before  congressional  committees;  State  v.  Santer,  111  Iowa,  8, 
82  N.  W.  447,  holding  though  special  exceptions  of  statute  are  uncon- 
stitutional, the  whole  act  is  not  thereby  invalidated,  exceptions  not  being 
necessary  to  completeness ;  Commonwealth  v.  Goldburg,  167  Ky.  103, 180 
S.  W.  71,  statute  relating  to  use  of  misbranded  containers  held  valid  in 
part ;  Underwood  v.  Wilhite,  139  Ky.  123, 129  S.  W.  551,  ordinance  held 
void  in  toto  because  invalid  parts  were  inseparable;  International  Text- 
Book  Co.  V.  Gillespie,  229  Mo.  422,  129  S.  W.  930,  holding  void  statute 
requiring  foreign  corporation,  doing  interstate  business,  to  file  statement 
with  Secretary  of  State  as  condition  to  sue;  State  v.  Cudahy  Packing 
Co.,  33  Mont.  189,  82  Pac.  836,  Pen.  Code,  §  321,  prohibiting  combina- ' 
tioi\s  for  purpose  of  fixing  price  of  any  article,  etc.,  is,  by  reason  of 
§  325,  exempting  persons  engaged  in  horticulture  or  agriculture,  void; 
State  v.  Insurance  Co.  of  North  America,  71  Neb.  344,  102  N.  W.  1023, 
'invalid  portion  of  statute  cannot  repeal  by  implication,  provisions  of 
prior  statute ;  McArdle  v.  Jersey  City,  66  N.  J.  L.  599,  88  Am.  St.  Rep. 
500,  49  Atl.  1016,  holding  resolution  of  city  council  valid  but  for  legis- 
lative act,  court  on  certiorari  may  determine  validity  of  legislative  act; 
Diehl  V.  Totten,  32  N.  D.  139,  155  N.  W.  76,  statute  for  removal  of  offi- 
cers held  valid  as  to  county  judge,  though  void  as  to  congressmen ;  Angell 
V.  Cass  County,  11  N.  D.  272,  91  N.  W.  74,  holding  where  unconstitu- 
tional portions  of  an  enactment  cannot  be  divorced,  no  part  of  law  can 
be  upheld ;  Castle  v.  Mason,  91  Ohio  St.  303,  110  N.  E.  465,  Ohio  inspec- 
tion act  held  void  as  imposing  burden  on  interstate  commerce ;  Ex  parte 
Massey,  49  Tex.  Cr.  71,  122  Am.  St.  Rep.  784,  92  S.  W.  1091,  holding 
void  statute  prohibiting  soliciting  of  orders  for  liquor  in  local  option 
district;  dissenting  opinion  in  Equitable  Guarantee  etc.  Co.  v.  Donahoe, 
3  Penne.  (Del.)  216,  49  Atl.  381,  majority  holding  two  clauses  of  section 
being  separate  and  independent,  the  unconstitutionality  of  one  will  not 
nullify  the  other ;  dissenting  opinion  in  State  v.  Smiley,  65  Kan.  273,.  69 
Pac.  210,  majority  holding  only  those  to  whom  statute  applies  can  raise 
objections  to  its  constitutional  validity ;  Baldwin  v.  Franks,  120  U.  S.  688, 
G89,  80  L.  Ed,  769,  770,  7  Sup.  Ct.  660,  661,  holding  whole  of  §  5519, 
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Revised  Statutes,  invalid,  so  far  as  applicable  to  facts  of  case;  Pollock 
V.  Farmers'  Loan  etc.  Co.,  158  U.  S.  636,  89  L.  Ed.  1125,  15  Sup.  Ct.  920, 
holding  income  tax  invalid  as  a  whole;  Levis  v.  Newton,  75  Fed.  895, 
holding  ordinance  valid,  though  certain  provisions  were  invalid;  In  re 
Wong  Hane,  108  Cal.  683,  49  Am.  St.  Rep.  141,  41  Pac.  694,  holding  penal 
ordinance  could  only  be  considered  as  an  inseparable  whole;  State  v. 
Indiana  etc.  Min.  Co.,  120  Ind.  579,  6  L.  B.  A.  582,  22  N.  E.  779,  holding 
statute  respecting  sinking  of  wells,  and  transportation  of  gas,  indivisible, 
and  wholly  void;  Logan  v.  Stogsdale,  123  Ind.  375,  8  L.  R.  A.  60,  24  N.  E. 
136,  whole  act,  providing  for  establishment  of  highways,  held  void ;  State 
V.  Thomas,  138  Mo.  100,  39  S.  W.  482,  holding  repealing  clause  of  void 
act  fell,  as  part  of  that  act;  State  v.  Stewart,  52  Neb.  250,  71  N.  W.  1001, 
where  two  amendatory  sections  were  held  inseparable  and  void;  John- 
son V.  State,  59  N.  J.  L.  539,  88  L.  R.  A.  375,  37  Atl.  950,  entire  act, 
establishing  new  courts  in  place  of  old,  held  void;  Attorney-General  v. 
Dover,  62  N.  J.  L.  50,  40  Atl.  643,  644,  holding  whole  act  for  govern- 
ment of  towns  and  cities,  fell  with  void  provision;  State  v.  O'Connor,  5 
N.  D.  632,  67  N.  W.  826,  act  in  violation  of  commerce  clause  held  invalid 
also  as  to  residents ;  Robertson  v.  Preston,  97  Va.  301,  33  S.  E.  619,  hold- 
ing act  iavalid,  so  far  as  it  applied  to  persons  without  limits  of  towns; 
dissenting  opinion  in  State  v.  Gerhardt,  145  Ind.  490,  33  L.  R.  A.  330, 
44  N.  E.  485,  majority  holding  section  of  liquor  statute  separable,  and 
one  proviso  valid;  The  Katie,  40  Fed.  482,  7  L.  R.  A.  58,  and  Benedict  v. 
Columbus  Const.  Co.,  49  N.  J.  Eq.  42,  23  Atl.  492,  both  arguendo.      * 

Distinguished  in  dissenting  opinion  in  State  v.  Insurance  Co.  of  North 
America,  71  Neb.  320,  102  N.  W.  1024,  majority  holding  invalid  por- 
tions of  statute  cannot  rex>eal  by  implication  provisions  of  prior  statute. 

'     When  unconstitutionality  of  a  portion  of  a  statute  does  not  invali- 
date the  remainder.    Note,  66  Am.  St.  Rep.  506. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Gas.  1916D,  11, 
88. 

The  maxim  ''nullum  tempus  occurrit  regi."    Note,  101  Am.  St.  Rep. 
162. 

114  U.  S.  307-308,  29  I^  Ed.  198,  5  Sup.  Ct.  923,  962,  WHITE  y.  QBEEN^ 
HOW. 

Circuit  Court  has  jurisdiction  of  case  arising  under  Federal  Constitu- 
tion, regardless  of  citizenship  of  parties,  where  value  in  controversy  exceeds 
five  hundred  dollars. 

Approved  in  Macon  Grocery  Co.  v.  Atlantic  Coast  line  R.  R.  Co.,  215 
U.  S.  506,  54  L.  Ed.  808,  30  Sup.  Ct.  184,  Circuit  Court  in  district  where 
defendant  does  not  reside  has  no  jurisdiction  of  case  arising  under  fed- 
eral laws  though  diverse  citizenship  exists,  and  plaintiff  resides  in  dis- 
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trict;  Patton  v.  Brady,  184  U.  S.  611,  46  L.  Ed.  716,  22  Sup.  Ct.  494, 
holding  plaintiff's  right  depending  upon  unconstitutionality  of  congres- 
sional act,  Federal  Circuit  Court  has  original  jurisdiction  irrespective  of 
diversity  of  citizenship;  Barry  v.  Edmunds,  116  U.  S.  659,  29  L.  Ed.  732, 
6  Sup.  Ct.  506,  involving  validity  of  Virginia  coupons;  Crystal  Springs 
Land  etc.  Co.  v.  Los  Angeles,  76  Fed.  154,  taking  jurisdiction  in  case  of 
property  taken  without  due  process  of  law ;  Cox  v.  Gilmer,  88  Fed.  347, 
where  party  alleged  imprisonment  under  statute,  void  as  depriving  him 
of  liberty  without  due  process  of  law ;  dissenting  opinion  in  Fergus  Falls 
V.  Fergus  Falls  Water  Co.,  72  Fed.  877,  878,  19  C.  C.  A.  212,  majority 
holding  Circuit  Court  had  no  jurisdiction  of  action  on  contract,  obliga- 
tion of  which  was  alleged  to  be  impaired ;  dissenting  opinion  in  Tennessee 
V.  Union  &  Planters'  Bank,  152  U.  S.  472,  38  L.  Ed.  518, 14  Sup.  Ct.  660, 
arguendo. 

Distinguished  in  McGahey  ▼.  Virginia,  135  U.  S.  676,  84  L.  Ed.  309, 
10  Sup.  Ct.  977,  holding  Virginia  coupons  not  receivable  for  special 
school  tax  or  liquor  license. 

When  action  against  officers  deemed  against  State.    Note,  44  L.  R.  A. 
(N.  S.)  215. 

Liability  of  taxing  officer  to  individual.    Note,  51  L.  R.  A.  (N.  S.) 
150. 

Miscellaneous.  Cited  in  Louisville  etc.  R.  Co.  ▼.  Bosworth,  209  Fed. 
389,  394,  to  point  that  suit  lies  against  State  board  of  assessment  and 
law  officers,  to  enjoin  apportionment  and  collection  of  illegal  assessment. 

114  U.  8.  809-310,  29  L.  Ed.  199,  5  Sup.  Ot.  924,  962,  CHAFFIN  v.  TAYLOR. 
Poindexter  ▼.  Greenhow  followed. 

Approved  in  General  Oil  Co.  v.  Crain,  209  U.  S.  224,  52  L.  Ed.  763,  28 
Sup.  Ct.  475,  suit  to  enjoin  State  officers  from  enforcing  statute  violating 
constitutional  rights  is  not  suit  against  State;  Louisville  etc.  R.  Co.  v. 
Bosworth,  209  Fed.  390,  394,  suit  lies  against  State  board  of  assessment 
and  law  officers  to  enjoin  apportionment  and  collection  of  illegal  assess- 
ment ;  O  'Reilly  De  Camara  v.  Brooke,  135  Fed.  388,  military  governor  of 
Cuba  representing  the  United  States  during  temporary  occupancy  of  the 
island  is  not  exen^pt  from  personal  liability  for  tort  committed  in  his 
official  capacity. 

Distinguished  in  McGahey  v.  Virginia,  135  U.  S.  676,  34  L.  Ed.  309, 10 
Sup.  Ct.  977,  where  Virginia  coupons  were  held  not  receivable  in  pay- 
ment of  school  tax  or  liquor  license;  Belknap  v.  Schild,  161  U.  S.  21,  40 
L.  Ed.  603^  16  Sup.  Ct.  446,  holding  government  officer  could  not  be  re- 
strained by  injunction  from  infringing  patent. 
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When  action  against  officers  deemed  against  State.    Note,  44  L.  B.  A. 
(N.  S.)  215. 

Liability  of  taxing  officer  to  individual.    Note,  51  L.  B.  A.  (N.  S.) 
150. 

114  U.  S.  311-517,  29  L.  Ed.  200,  5  Snp.  Ct.  925,  962,  ALLEN  v.  BALTI- 
MORE ETC.  B.  B.  CO. 

Decided  In  accordance  with  Foindezter  ▼.  Greenbow.  ^ 

Approved  in  Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  389,  suit  lies 
against  State  board^of  assessment  and  law  officers  to  enjoin  apportion- 
ment and  collection  of  illegal  assessment;  Southern  Ry.  Co.  v.  McNeill, 
155  Fed.  771,  suit  against  State  officers  to  enjoin  enforcement  of  illegal 
rates  is  not  suit  against  State ;  Coulter  v.  Weir,  127  Fed.  905,  62  C.  C.  A. 
429,  holding  suit  against  officials  to  restrain  collection  of  tax  is  not  suit 
against  State  without  its  consent  under  U.  S.  Const.,  Amend.  U;  Union 
Trust  Co.  V.  Steams,  119  Fed.  793,  holding  suit  against  attorney  general 
to  enjoin  instituting  criminal  prosecutions  name  of  State,  no  special  duty 
charged  under  statute,  is  suit  against  State;  Starr  v.  Chicago  etc.  Ry. 
Co.,  110  Fed.  7,  holding  suit  enjoining  individual  acts  of  State  officers 
from  enforcing  unconstitutional  enactment,  injuring  complainant,  not 
suit  against  State,  but  Federal  court  has  jurisdiction ;  Minneapalis  Brew- 
ing Co.  V.  McQillivray,  104  Fed.  270,  holding  suit  to  enjoin  State  officers 
from  enforcing  unconstitutional  statute  subjecting  complainant  to  seiz- 
ure of  his  property  not  action  against  State ;  Ellingham  v.  Dye,  178  Ind. 
407,  Ann.  Gas.  19150^  200,  99  N.  E.  27,  suit  lies  against  election  commis- 
sioners to  enjqin  enforcement  of  void  statute;  Virginia  Coupon  Cases, 
25  Fed.  660,  following  rule ;  Tindal  v.  Wesley,  167  U.  S.  220,  42  L.  Ed. 
142,  17  Sup.  Ct.  776,  holding  suit  to  which  Secretary  of  State  was  a 
party,  not  suit  against  State;  Metropolitan  Life  Ins.  Co.  v.  McNall,  81 
Fed.  893,  and  Mutual  Life  Ins.  Co.  v.  Boyle,  82  Fed.  710,  where  suits 
against  superintendent  of  insurance  were  held  not  suits  against  State; 
dissenting  opinion  in  Pitcock  v.  State,  91  Ark.  548,  184  Am.  St.  Bep. 
88,  121  S.  W.  751,  majority  holding  suit  to  enjoin  breach  of  convict 
labor  contract  by  penitentiary  board  was  suit  against  State. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Myatt,  98  Fed.  357,  hold- 
ing Federal  suit  against  telegraph  officials  of  Kansas  to  enjoin  proceed- 
ings to  enforce  schedule  rates  not  suit  against  State,  defendants  not 
being  general  State  officers ;  Hagood  v.  Southern,  117  U.  S.  69,  29  L.  Ed. 
811,  6  Sup.  Ct.  616,  holding  controller-general  could  not  defend  in  name 
of  State,  action  for  specific  performance;  McGahey  v.  Virginia,  135 
U.  S.  676,  84  L.  Ed.  809,  10  Sup.  Ct.  977,  holding  coupons  not  receivable 
in  payment  of  certain  school  taxes  and  liquor  licenses ;  Fitts  v.  McGhee, 
172  U.   S.  527,  529,   48  h,   Ed.   535,   19   Sup.   Ct.   273,   274,  holding 
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suit  against  attorney  general  and  solicitor,  to  restrain  reduction  of  tolls, 
a  suit  against  State;  Manchester  Fire  Ins.  Co.  v.  Herriott,  91  Fed.  715, 
dismissing  bill  to  compel  auditor  to  issue  certificates  to  foreign  corpora- 
tion to  do  business  in  State ;  Ball  v.  Rutland  R.  Co.,  93  Fed.  518,  holding 
suit  against  State's  attorney,  to^test  validity  of  statute  requiring  rail- 
road to  sell  mileage  tickets,  a  suit  against  State ;  Lowry  v.  Thompson,  25 
S.  C.  422,  1  S.  E.  145,  holding  suit  against  Governor,  etc.,  for  recovery 
of  title  deed,  action  against  State,  and  not  maintainable ;  dissenting  opin- 
ion in  Ex  parte  Young,  209  U.  S.  191,  14  Ann.  Oas.  764,  IS  L.  R.  A. 
(N.  S.)  982,  52  L.  Ed.  742,  28  Sup.  Ct.  441,  majo^ty  holding  attorney 
general  in  contempt  for  refusal  to  obey  injunction  against  enforcement 
of  illegal  rates. 

When  public  officers  are  subject  to  suit  although  they  assume  to  be 
acting  for  a  State  or  the  United  States.  Note,  108  Am.  St.  Bep. 
888. 

Suit  to  enjoin  enforcement  of  statute  by  State  officer  as  suit  against 
State  within  constitutional  prohibition.    Note,  14  Ann.  Oaa.  792. 

Remedy  against  government  or  its  agents  for  infringement  of  pat- 
ent rights.    Note,  15  Ann.  Oas.  1110. 

When  action  against  officers  deemed  against  State.  Note,  44  L.  B.  A. 
(N.  S.)  215. 

Injunction  to  restrain  collection  of  taxes  hy  distraint  of  rolling  stock 
an4  otber  property  of  railroad,  after  tender  of  payment  in  tax  receivable 
coupons,  is  proper  remedy,  there  being  no  adequate  remedy  at  law. 

Approved  in  Southern  Ry.  Co.  v.  Qreensboro  Ice  etc.  Co.,  134  Fed.  93, 
North  Carolina  corporation  commission  is  agent  of  State  and  may  be 
enjoined  by  Federal  court;  Bennoyer  v.  McConnaughy,  140  U.  S.  10,  14, 
19,  85  L.  Ed.  865,  867,  868, 11  Sup.  Ct.  701,  703,  704  (affirming  14  Sawy. 
588,  591,  43  Fed.  199,  201),  sustaining  suit  in  equity  to  enjoin  land  com- 
missioners from  selling  land;  Reagan  v.  Farmers'  Loan  etc.  Co.,  154 
U.  S.  389,  88  li.  Ed.  1021,  14  Sup.  Ct.  1051,  holding  court  had  jurisdic- 
tion of  suit  to  enjoin  railroad  commission  from  enforcing  unjust  rates ; 
Scott  V.  Donald,  165  U.  S.  112,  41  L.  Ed.  658,  17  Sup.  Ct.  263,  equity 
will  enjoin  constables  from  seizing  property  under  authority  of  uncon- 
stitutional statute;  President  etc.  of  Yale  College  v.  Sanger,  62  Fed.  181, 
sustaining  suit  by  Yale  College,  to  restrain  State  treasurer  from  divert- 
ing certain  funds;  Western  Union  Tel.  Co.  v.  Henderson,  68  Fed.  597, 
holding  »30urt  had  jurisdiction  of  bill  to  restrain  auditor  from  making 
valuations  under  alleged  void  statute;  Southern  Ry.  Co.  v.  Asheville,  69 
Fed.  360,  allowing  railroad  remedy  of  injunction,  where  legality  of  tax 
was  disputed ;  dissenting  opinion  in  In  re  Ayers,  123  U.  S.  510,  514,  81 
L.  Ed.  231,  282,  8  Sup.  Ct.  185,  187,  majority  denying  injunction  to  re- 
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strain  bringing  of  suits  to  enforce  collection  of  taxes;  dissenting  opinion 
in  Tennessee  v.  Union  &  Planters'  Bank,  152  U.  S.  472,  38  L.  Ed.  518, 
14  Sup.  Ct.  660,  and  In  re  Tyler,  149  U.  S.  188,  87  L.  Ed.  697,  13  Sup. 
Ct.  792,  arguendo. 

Distinguished  in  Hagood  v.  Southern,  117  U.  S.  71,  29  L.  Ed.  811,  6 
Sup.  Ct.  617,  action  to  compel  specific  performance  of  contract  by  State; 
In  re  Ayers,  123  U.  S.  500,  81 L.  Ed.  228,  8  Sup.  Ct.  180,  refusing  injunc- 
tion which,  in  effect,  was  intended  to  prevent  State  from  violating  its 
contract ;  Shelton  v.  Piatt,  139  U.  S.  598,  35  L.  Ed.  277,  11  Sup.  Q.  649, 
holding  injunction  did  not  lie  to  restrain  collection  of  illegal  tax;  Belk- 
nap V.  SohUd,  161  U.  S.  18,  21,  40  L.  Ed.  602.  608,  16  Sup.  Ct.  445,  446, 
dismissing  bill  to  enjoin  infringement  from  use  of  patent  by  govern- 
ment officers  in  navy  yard ;  Bates  v.  Taylor,  87  Tenn.  330,  S  L.  E.  A.  819, 
11  S.  W.  268,  holding  court  could  not  coerce  Governor  in  matter  of  issu- 
ing certificates  of  election. 

Power  to  grant  mandatory  injunctions.    Note,  20  L.  E.  A.  167. 
Injunction  against  collection  of  illegal  taxes.    Note,  22  L.  E.  A.  704. 

114  U.  S.  317-S23,  29  I..  Ed.  202,  6  Sup.  Ot.  928,  962,  OABTEB  Y.  OBEEN- 
HOW. 

Sixteenth  clause  of  Bevised  Statutes,  section  629,  giving  Circuit  Court 
Jurisdiction  irrespective  of  amount  or  citisenship,  where  State  law  infringes 
Federal  rights,  does  not  embrace  trespass  against  collector  in  Virginia,  who, 
having  rejected  tender  of  tax  receivable  coupons,  seeks  to  collect  tax  by 
seizure  and  sale  of  personal  property  of  plaintiff. 

Cited  in  McGahey  v.  Virginia,  135  U.  S.  677,  678,  84  L.  Ed.  809,  310, 
10  Sup.  Ct.  977,  978,  and  McCuUough  v.  Virginia,  172  U.  S.  106,  48  L.  Ed. 
882,  19  Sup.  Ct.  135,  historically. 

In  any  Judicial  proceeding  necessary  to  vindicate  rights  under  contract 
with  States,  individual  has  right  to  Judicial  determination  declaring  nullity 
of  legislative  attempt  to  impair  its  obligation,  but  no  direct  action  for 
denial  of  right  secured  by  contract  will  lie. 

Approved  in  Holt  v.  Indiana  Mfg.  Co.,  176  U.  S.  72,  44  L.  Ed.  377,  20 
Sup.  Ct.  273,  holding  suit  enjoining  State  tax  as  illegal  levied  in  effect 
on  patents  or  rights,  not  one  "arising  under  patent  laws"  g^iving  Fed- 
eral court  jurisdiction ;  In  re  Ayers,  123  U.  S.  504,  81  L.  Ed.  229,  8  Sup. 
Ct.  182,  holding  State  could  not  be  sued  through  its  ofificers  on  contract 
to  receive  coupons  for  taxes;  O'Reilly  De  Camara  v.  Brooke,  136  Fed. 
388,  if  of&oer  of  United  States  takes  property  of  private  person  for  pub- 
lic use  without  compensation,  he  is  liable  in  tort,  although  government 
is  also  liable. 
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114  XT.  S.  323-524,  29  L.  Ed.  204,  5  Snp.  Ot.  931,  962,  PLEASANTS  ▼. 
aSEENHOW. 

Decided  in  accordance  with  Carter  ▼.  Oreenbow,  snpra. 
Approved  in  Holt  v.  Indiana  Mfg.  Co.,  176  U.  S.  72,  44  L.  Ed.  377,  20 
Sup.  Ct.  273,  holding  suit  enjoining  State  tax  as  illegal,  levied  in  effect 
on  patents  or  rights,  not  one  "arising  under  patent  laws"  giving  Fed- 
eral court  jurisdiction;  McGahey  v.  Virginia,  135  U.  S.  678,  34  L.  Ed. 
310, 10  Sup.  Ct.  978,  historically. 

114  tr.  S.  326-338,  29  L.  Ed.  205,  5  Sap.  Ot.  932,  962,  MABTE  ▼.  PABSONS. 

Since  there  Is  no.  remedy  by  suit  to  compel  State  to  pay  its  debts,  one 
holding  unpaid  Virginia  coupons  cannot  maintain  action  for  breach  of  same. 

Approved  in  Murray  v.  Wilson  Distilling  Co.,  213  U.  S.  170,  58  L.  Ed. 
751,  29  Sup.  Ct.  458,  bill  to  compel  specific  performance  of  contract 
between  individual  and  State  is  not  maintainable  in  Federal  court; 
Christian  v.  Atlantic  etc.  R.  R.  Co.,  133  U.  S.  243,  33  L.  Ed.  593, 10  Sup. 
Ct.  263,  dismissing  action  on  bonds,  when  State  was  indispensable  party. 

Damages  suffered  by  creditor,  ftom  known  inability  or  nnwHUngness  of 
debtor  to  perform  his  obligations.  Is  damnum  absque  injuria,  and  not  action- 
able; accordingly,  complainant  held  not  entitled  to  relief  as  holder  of  Vir- 
ginia coupons,  where  he  owed  no  taxes  or  other  debts  to  State,  but  was 
simply  prevented  from  selling  same  by  State's  refusal  to  accept. 

Approved  in  McCabe  v.  Atchison  etc.  Ry.  Co.,  235  U.  S.  162,  59  L.  Ed. 
175,  35  Sup.  Ct.  69,  holding  complaint  seeking  to  enjoin  enforcement  of 
Oklahoma  separate  coach  law  insufficient  when  not  showing  complain- 
ants had  personal  need  of  injunction;  Hagood  v.  Southern,  117  U.  S. 
64,  29  L.  Ed.  809,  6  Sup.  Ct.  613,  holding  general  refusal  to  accept  rev- 
enue bond  scrip,  not  actionable;  In  re  Ayers,  123  U.  S.  496,  31  L.  Ed. 
226,  8  Sup.  Ct.  178,  refusing  injunction  in  favor  of  assignor  of  Virginia 
coupons;  Parsons  v.  Slaughter,  63  Fed.  880,  dismissing  Parsons'  bill 
after  he  had  tendered  the  coux)ons  in  payment  of  other  parties'  taxes. 

Distinguished  in  Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  395,  suit 
lies  against  State  board  of  assessment  and  law  officers,  on  behalf  of  tax- 
payer, to  enjoin  apportionment  and  collection  of  illegal  assessment; 
Virginia  Coupon  Cases,  25  Fed.  656,  664,  enjoining  levy  for  taxes  after 
tender  of  Virginia  coupons. 

Power  to  grant  mandatory  injunctions.    Note,  20  L.  R.  A.  167. 

No  court  sits  to  determine  questions  of  law  in  thesi;  there  must  be 
litigation  upon  actual  transactions  between  real  parties,  growing  out  of 
controversy  affecting  legal  or  equitable  rights  as  to  person  or  property. 

Approved  in  Lewis  Pub.  Co.  v.  Wyman,  168  Fed.  758,  refusing  to 
entertain  suit  to  enjoin  postmaster  from  refusing  to  admit  magazine 
to  mails  where  new  i>ermitr  granted  pending  suit. 
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State  cannot  lye  compelled  to  perform  Its  contracts  with  incUvidnals  un- 
less State  consents  to  be  sued. 

Approved  in  South  Dakota  v.  North  Carolina,  192  U.  S.  331,  349,  48 
L.  Ed.  466,  474,  24  Sup.  Ct.  281,  289,  holding  original  Federal  jurisdic- 
tion extends  to  suit  by  South  Dakota,  as  donee  of  North  Carolina  rail- 
road bonds  secured  by  mortgage  in  that  State;  State  v.  Jmnel,  38  La. 
Ann.  340,  refusing  to  compel  auditor  to  assess  tax  to  pay  interest  on 
bonds. 

Citizen  cannot  be  harassed,  injured  or  destroyed  by  onconstitixtiona]; 
laws  without  having  some  legal  means  of  resistance  or  redress;  bnt  this  is 
when  State  is  moving  party;  right  to  these  means  of  redress  Is  very  different 
thing  ftom  right  to  coerce  State  into  fnlflllment  of  Its  contracts. 

Apprpved  in  Western  Union  Tel.  Co.  v.  Henderson,  68  Fed.  695,  en- 
tertaining suit  to  restrain  auditor  from  acting  under  alleged  unconsti- 
tutional statute. 

Distinguished  in  Parsons  v.  Slaughter,  63  Fed.  879,  dismissing  bill 
relating  to  same  coupons. 

Miscellaneous.  Cited  in  Carter  v.  Greenhow,  114  U.  S.  323,  29  L.  Ed. 
204,  Pleasants  v.  Greenhow,  114  U.  S.  324,  29  L.  Ed.  206,  and  McCul- 
lough  V.  Virginia,  172  U.  S.  106,  43  L.  Ed.  382,  19  Sup.  Ct.  136,  his- 
torically; McGahey  v.  Virginia,  136  U.  S.  678,  34  L.  Ed.  310,  10  Sup. 
Ct.  978,  in  statement  of  case  by  court. 

114  U.  8.  338-340,  29  ;..  Ed.  240,  6  Snp.  Ot.  1020,  MOOBE  V.  OBEENHOW. 

Mandamus  to  compel  officers  of  Virginia  to  receive  conpons  in  pay- 
ment of  license  taxes,  refused  becaose,  under  decision  of  Anton!  v.  Green- 
how, 107  TJ.  S.  769,  27  L.  Ed.  468,  2  Snp.  Otb  91,  remedy  by  Virginia  act  of 
January  14,  1882,  is  adequate. 

Approved  in  Virginia  Coupon  Cases,  26  Fed.  662,  holding  coupons  of 
Virginia  must  be  received  for  verification  in  manner  provided  by  act 
of  January  14,  1882;  McCuUough  v.  Virginia,  172  U.  S.  106,  43  L.  Ed. 
382,  19  Sup.  Ct.  136,  historically. 

114  U.  S.  340-365,  29  I^  Ed.  136,  6  Snp.  Ot.  869,  EAST  ALABAMA  BY.  00. 
V.  DOE. 

Grant  of  right  of  way  to  railroad  and  its  "assigns,^'  conveys  mere  ease- 
ment, not  an  estate  capable  of  sale  on  execution,  separate  from  the  franchise 
to  run  the  railroad. 

Approved  in  McPhee  &  McGinnity  Co.  v.  Union  Pac.  R.  Co.,  168 
Fed.  17,  87  C.  C.  A.  619,  grant  of  right  by  city  to  lay  tracks  on  street 
under  section  20  of  Colorado  Constitution  is  license  only;  National 
Foundry  &  Pipe  Works  v.  Oconto  City  Water  Supply  Co.,  113  Fed.  801, 
61  C.  C.  A.  466,  holding  lis  pendens  doctrine  not  applicable  where  mort- 
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gage  on  same  property  antedates  lien  suit  and  is  foreclosed  in  another 
court;  United  States  v.  Certain  Lands,  112  Fed.  626,  holding  though 
erection  and  use  of  Federal  fortification  interferes  with  neighboring 
land  owner's  purpose,  or  even  impairs  value  of  his  land,  not  a  taking 
of  property;  Connor  v.  Tennessee  Cent.  Ry.  Co.,  109  Fed.  940,  941,  54 
L.  B.  A.  687,  48  C.  C.  A.  730,  holding  property  of  public  railroad  corpo- 
ration cannot  be  sold  under  process  separately  from  its  franchise,  same 
being  indissolubly  linked  to  franchise;  City  of  Decatur  v.  Southern  Ry. 
Co.,  183  Ala,  636,  637,  539,  48  L.  R.  A.  (N.  S.)  231.  62  South.  857,  858, 
used  right  of  way  of  railroad  cannot  be  sold  on  assessment  for  improve- 
ment of  street;  Fordyce  v.  Woman's  Christian  Nat.  Library  Assn.,  79 
Ark.  566,  7  L.  R.  A.  (N.  g.)  485,  96  S.  W.  161,  property  of  charitable 
corporation  held  exempt  from  execution;  Dobbins  v.  Colorado  etc.  Ry. 
Co.,  19  Colo.  App.  261,  75  Pac.  157,  i/^here  law  provides  for  assessment 
of  taxes  against  railroads  making  them,  a  lien  on  section  within  the 
county,  the  ordinary. remedy  of  proceeding  in  equity  to  enforce  the  lien 
is  proper;  Louisville  etc.  R.  Co.  v.  Maxey,  139  Ga.  643,  77  S.  E.  801, 
deed  to  railroad  construed  as  easement  for  purpose  of  constructing 
road ;  Oregon  etc.  R.  R.  Co.  v.  Quigley,  10  Idaho,  786,  80  Pac.  406,  Utah 
and  Northern  Railway  Company  having  become  grantee  of  right  of  way 
on  certain  land  under  Act  Cong.  March  3,  1873,  c.  291,  17  Stat.  612, 
settlers  could  not  thereafter  acquire  title  by  adverse  possession  to  part 
of  land  included  in  grant  to  railway  company;  Chicago  etc.  Ry.  Co.  v. 
City  of  Ottumwa,  112  Iowa,  312,  83  N.  W.  1079,  holding  lessee  railroad 
agreeing  to  pay  taxes  and  special  assessments,  personal  judgment 
against  lessee  error,  provision  being  for  lessor's  sole  benefit;  Wall  v. 
Norfolk  etc.  R.  R.  Co.,  62  W.  Va.  488,  94  Am.  St.  Rpp.  951,  44  S.  E,  295, 
holding  when  right  of  defendant  is  subject  to  right  of  garnishee  under 
contract  between  them,  right  of  garnisher  is  likewise  subjected;  Louis- 
ville etc.  Ry.  Co.  v.  Boney,  117  Ind.  607,  3  L.  R.  A.  488,  20  N.  E.  434, 
annulling  order  to  sell  roadbed  to  pay  contractor's  judgment;  Farmers' 
Loan  etc.  Co.  v.  Canada  etc.  Ry.  Co.,  127  Ind.  261,  11  L.  R.  A.  745,  26 
N.  E.  786,  laborer's  lien  must  be  enforced  against  railroad  as  an  en- 
tirety ;  Fort  Worth  etc.  Ry.  Co.  v.  Jennings,  76  Tex.  377,  8  L.  R.  A.  182, 
13  S.  W.  271,  railroad  cannot  convey  part  of  its  right  of  way  to  addi- 
tional road  over  the  same;  Sulphur  Springs  etc.  Ry.  Co.  v.  St.  Louis 
etc.  Ry.  Co.,  2  Tex.  Civ.  App.  666,  22  S.  W.  109,  right  of  way  still 
remains  property  of  grantee,  notwithstanding  forfeiture  of  its  charter; 
Yellow  River  Imp.  Co.  v.  Wood  Co.,  81  Wis.  662,  17  L.  R.  A.  95,  61 
N.  W.  1006,  dams  of  river  improvement  company  not  taxable  as  realty; 
State  .V.  Anderson,  90  Wis.  663,  63  N.  W.  749,  transfer  franchises  and 
necessary  property  of  electric-light  company  to  street  railway  does  not 
release  them  from  taxation;  Eufaula  Water  Co.  v.  Addyston  Pipe  etc. 
Co.,  89  Ala.  560,  8  South.  28,  quaere,  whether  materialman  can  satisfy 
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his  lien  out  of  water  company's  necessary  property;  dissenting  opinion 
in  Tucker  v.  Mobile  Infirmary  Association,  191  Ala.  614,  68  South.  17, 
majority  holding  charitable  hospital,  also  treating  patients  for  hire, 
was  liable  for  injuries  due  to  incompetence  of  nurse ;  dissenting  opinion 
in  Louisville  etc.  R.  Co.  v.  Willbanks,  133  Ga.  19,  17  Ann.  Oa«.  860,  24 
L.  R.  A.  (N.  S.)  374,  65  S.  E.  88,  majority  holding  deed  to  right  of  way 
could  not  be  modified  by  cohtemporaneons  parol  agreement  that  cross- 
ings be  maintained. 

Distinguished  in  City  of  Shreveport  v.  Kansas  City  etc.  Ry.  Co.,  125 
La.  585,  51  South.  651,  city  on  improving  street  may  require  railway 
having  tracks  thereon  to  relay  saine,  and  on  its  default  do  work  itself  and 
collect  cost  from  railroad ;  Northern  Pae.  Ry.  Co.  v.  Townsend,  84  Minn. 
154,  86  N.  W.  1008,  holding  one  under  homestead  laws  may  acquire 
adverse  title  against  railroad  company  under  Gen.  Stats.  1894,  §  5134, 
which  is  a  statute  of  limitations;  Gardner  v.  Mobile  etc.  R.  R.  Co.,  102 
Ala.  647,  48  Am.  St.  Bep.  91, 15  South.  274,  right  of  way  owned  in  fee  by 
abandoned  railroad  is  subject  to -execution;  Purifoy  v.  Lamar,  112  Ala. 
132,  20  South.  977,  permitting  sale  for  taxes  of  railroad  lands  owned  in 
fee. 

Meaning  of  ''assign"  or  ''assignee."    Note,  Ann.  Oaji.  1913B,  740. 

Estate  or  interest  acquired  by  railroad  in  land  purchased  for  right 
of  way.    Note,  6  Ann.  Gas.  242. 

Property  or  franchise  of  quasi-public  corporation  as  subject  to  sale 
under  execution.    Note,  5  Ann.  Oas.  518. 

Judicial  sale  of  corporate  franchise  or  property  necessary  to  its 
enjoyment.    Note,  20  L.  R.  A.  738. 

Validity  of  sale  of  realty  by  railroad.    Note,  25  L.  B.  A.  139. 

Railroad  as  realty  or  personalty.    Note,  66  L.  R.  A.  39. 

Reversion  on  abandonment  of  right  of  way  deeded  to  railroad. 
Note,  1  L.  R.  A.  (N.  S.)  807. 

Federal  courts  possess  an  independent  Jurisdiction  and  exerdse  tbelr 
own  Judgment  on  meaning  of  State  laws,  and  adopt  their  own  Interpreta- 
tion thereof  in  applying  them  to  contracts  and  transactlonB  prior  to  inter- 
pretation by  State  courts. 

Approved  in  Kuhn  v.  Fairmont  Coal  Co.,  215  U.  S.  359,  54  L.  Ed.  234, 
30  Sup.  Ct.  140,  Federal  court  will  exercise  its  own  judgment  in  con- 
struing terms  of  deed  previously  construed  by  State  court;  Kuhn  v. 
Fairmont  Coal  Co.,  66  W.  Va.  718,  179  Fed.  195,  102  C.  C.  A.  457,  Fed- 
eral court  will,  in  exercise  of  independent  judgment,  incline  strongly 
to  adopt  construction  placed  on  deed  by  highest  court  of  State;* Board 
of  Commrs.  of  Onslow  County  v.  Tollman,  145  Fed.  763  76  C.  C.  A. 
317,  under  Const.  N.  C,  art.  II,  §  14,  providing  that  no  county  tax  law 
shall  be  passed  unless  bill  for  that  purpose  shall  be  read  three  tim^ 
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and  vote  entered  on  record,  journal  8ho>¥ing  ''Ayes  94,  nays ,  total 

/'  shows  there  were  no  negative  votes  east;  dissenting  opinion  in 

Lankf ord  v.  Platte  Iron  Wks.  Co.,  235  U.  S.  478,  59  L.  Ed.  322,  35  Sup. 
Ct.  173,  majority  holding  suit  by  depositor  of  bank  in  Oklahoma  against 
State  banking  board  to  compel  distribution  of  depositors'  guaranty 
fund  was  suit  against  State. 

Gain  or  loss  of  title  by  abandonment,  not  including  questions  under 
statutes  of  limitation.    Note,  186  Am.  St.  Bep.  899. 

114  V.  8.  S55-37S,  29  L.  Ed.  152,  6  Sap.  Ot.  860,  THE  BELQENIiAND. 

Any  court  of  admiralty  wliidi  first  oMains  Jurisdiction  can  adjudicate 
salvage  or  coUlskm  case  arising  on  high  seas,  though  both  the  vessels  and 
those  Interested  belong  to  foreign  countries. 

Approved  in  The  Noddlebum,  12  Sawy.  228,  30  Fed.  143,  affirming 
12  Sawy.  133,  28  Fed.  857,  taking  jurisdiction  of  Ubel  for  tort  to  British 
seaman;  Panama  R.  R.  Co.  v.  Napier  Shipping  Co.,  166  U.  S.  285,  41 
L.  Ed.  1006,  17  Sup.  Ct.  574,  domestic  court  will  try  libel  for  tort  in 
foreign  harbor;  The  Lamipgton,  87  Fed.  757,  approving  rule. 

Admiralty  court  will  not  take  Jurisdiction  of  controversies  between 
foreigners  arising  on  high  seas,  where  governed  by  laws  of  country  to  which 
they  belong,  or  parties  have  agreed  to  resort  only  to  domestic  tribunal. 

Approved  in  The  Eagle  Point,  142  Fed.  454,  73  C.  C.  A.  569,  where 
two  British  vessels  are  found  in  fault  for  collision  on  high  seas,  in 
United  St;ates  Court  of  Admiralty,  English  law  as  to  measure  of  dam- 
ages will  be  applied. 

Proof  and  evidence  of  foreign  laws  and  their  effect.    Note,  118 
Am.  St.  Bep.  872. 

Admiralty  courts  will  often  not  take  Jurisdiction  of  suit  for  foreign  sea- 
men's wages  or  ill-treatment,  except  on  consent  of  their  consul;  but  where 
voyage  is  completed  or  seamen  have  been  dismissed  or  treated  with  great 
cruelty.  It  will  entertain  Jurisdiction  sometimes  even  against  consul's  protest. 

Approved  in  In  re  Berthoud,  231  Fed,  534,  right  of  creditors  to  in- 
voke jurisdiction  of  bankruptcy  court  is  not  affected  by  fact  that  as- 
signment for  creditors,  asserted  as  act  of  bankruptcy,  was  made  in  Eng- 
land, where  act  of  bankruptcy  must  have  occurred  within  three  months; 
The  Epsom,  227  Fed.  160,  American  citizen  by  signing  as  seaman  on 
foreign  ship  does  not  forfeit  right  to  invoke  jurisdiction  of  United 
States  courts  to  determine  dispute  arising  under  shipping  articles;  The 
Albergcn,  223  Fed.  445,  under  treaty  with  Holland,  District  Court  has 
no  jurisdiction  over  suit  by  seaman  of  Dutch  ship,  though  he  is  an 
American  citizen,  to  recover  wages;  The  Ucayali,  164  Fed.  899,  900, 
British  seaman  voluntarily  leaving  ship  at  American  x>ort  held^  under 
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shipping  articles,  to  have  no  right  to  recover  wages  in  United  States 
court;  The  Baker,  157  Fed.  487,  treaty  with  Germany  as  to  powers  of 
consuls  held  not  to  exclude  jurisdiction  over  suit  on  claim  by  seaman 
for  tort  against  German  vessel;  The  August  Qplmont,  153  Fed.  640, 
court  has  jurisdiction  of  suit  by  American  citizen,  signing  as  seaman 
on  foreign  vessel  at  American  port,  to  recover  wages ;  The  Bound  Brook, 
146  Fed.  161,  under  article  XIII  of  Treaty,  December  11,  1871,  between 
Germany  and  United  States  giving  consular  officers  exclusive  cogni- 
zance of  difference  between  crew  and  captain  of  vessel.  Court  of  Ad- 
miralty has  no  jurisdiction  of  suit  against  German  vessel  for  wages; 
The  Troop,  128  Fed.  862,  63  C.  C.  A.  584  (affirming  118  Fed.  772),  hold- 
ing American  admiralty  court  may,  in  its  discretion,  entertain  jurisdic- 
tion of  suit  by  alien  seaman  against  foreign  vessel  where  master  failed 
to  render  proper  treatment;  Elder  Dempster  Shipping  Co.  v.  Pouppirt, 
125  Fed.  735,  60  C.  C.  A.  500,  holding  case  governed  by  general  mari- 
time law  as  administered,  and  Federal  admiralty  court  has  jurisdiction, 
American  passenger  sustaining  injuries  on  high  seas  on  foreign  ship; 
The  Kestor,  110  Fed.  449,  upholding  statute  prohibiting  prepayment  of 
seamen's  wages  as  applied  to  British  sailors  shipping  in  American  ports 
on  British  ships;  The  Sirius,  47  Fed.  827,  taking  jurisdiction  of  sea- 
men's libel  for  wages,  British  consul  so  requesting;  The  Walter  D. 
Wallet,  66  Fed.  IjOll,  refusing  jurisdiction  of  seaman's  libel,  in  con- 
formity with  consul's  request;  The  City  of  Carlisle,  39  Fed.  815,  5 
L.  B.  A.  60,  upholding  seamen's  claim  against  British  ship  for  tort; 
Wilson  V.  The  John  Riston,  35  Fed.  664,  upholding  libel  for  foreign 
seaman's  wages;  Camille  v.  Couch,  40  Fed.  176,  refusing  to  take  juris- 
diction of  seaman's  claim  for  tort,  where  settled  by  consul;  The  Noddle- 
bum,  12  Sawy.  229,  30  Fed.  143,  allowing  damages  to  British  seaman 
for  tort  on  British  vessel;  Bolden  v.  Jensen,  70  Fed.  509,  sustaining 
jurisdiction  of  foreign  seaman's  libel  for  cruelty  on  Chilean  ship;  The 
Egyptian  Monarch,  36  Fed.  776,  to  point  that  seamen's  wages  controlled 
by  lex  loci  contractus;  The  Topsy,  44  Fed.  635,  refusing  to  relinquish 
jurisdiction  of  seaman's  libel  at  consul's  request. 

Distinguished  in  Pouppirt  v.  Elder  Dempster  Shipping  Co.,  122  Fed. 
987,  988,  holding  Federal  Court  of  Admiralty  has  jurisdiction  of  action 
in  personam  against  foreign  ship  owner  irrespective  of  ship's  flag, 
where  American  passenger  injured  on  high  seas. 

Admiralty  jurisdiction  in  tort.    Note,  13  Ann.  Gas.  1217. 

Jurisdiction  and  powers  of  consuls.    Note,  45  L.  B.  A.  490,  492. 

Admiralty  court  will  take  Jurisdiction  of  controversies  between 
foreigners  arising  outside  Its  own  territory,  where  governed  by  common  law 
of  nations,  unless  special  reasons  appear  against  it. 
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Approved  in  The  Kaiser  Wilhelm  II,  230  Fed.  721,  refusing  to  take 
jurisdiction  of  suit  between  subjects  of  Germany  and  England  during 
war  between  those  States  to  enforce  claims  which  arise  in  foreign  coun- 
try; Watts,  Watts  &  Co.  v.  Unione  Austriaca  Di  Navigazione,  224  Fed. 
192,  and  Watts,  Watts  &  Co.  v.  Unione  Austriaca  Di  Navigazione,  229 
Fed.  137,  both  refusing  to  take  jurisdiction  during  war  between  Eng- 
land and  Austria  of  libel  in  person  by  English  corporation  against 
Austrian  corporation  for  coal  furnished  on  French  territory;  The  Ester, 
190  Fed.  221,  223,  under  treaty  with'Sweden  court  is  without  jurisdic- 
tion of  libel  by  seaman  on  Swedish  ship  to  recover  wages ;  The  Ejiiser 
Wilhelm  Der  Grosse,  175  Fed.  217,  admiralty  court  has  jurisdiction  of 
suit  against  foreign  vessels,  seized  within  jurisdiction,  for  injury  from 
collision  on  high  seas;  Slocum  v.  Western  Assur.  Co.,  42  Fed.  236,  up- 
holding jurisdiction  on  insurance  policy  executed  in  South  America  on 
cargo  traded  there;  Fairgrieve  v.  Marine  Ins.  Co.,  94  Fed.  687,  37 
C.  C.  A.  190,  upholding  jurisdiction  of  suit  on  insurance  policy  between 
foreigners,  but  issued  in  Chicago. 

Nonresident's  right  to  sue  foreign  corporation.    Note,  70  L.  B.  A. 
638. 

In  controversy  arising  on  high  seas  between  foielgners,  court  will  ad- 
minister general  admiralty  law  as  understood  by  country  in  wtalch  it  sits, 
except  in  so  far  as  the  law  of  both  nations  represented  in  the  controversy 
makes  same  variation  txom  maritime  law  of  forum. 

Approved  in  Old  Dominion  Steamship  Co.  v.  Gilmore,  207  U.  S.  405, 
62  L.  Ed.  270,  28  Sup.  Ct.  133,  Delaware  statute  giving  action  for 
wrongful  death  applies  to  death  of  citizen  of  State  on  high  seas  in 
vessel  owned  by  Delaware  corporation,  due  to  negligence  of  another 
vessel  also  owned  by  Delaware  corporation;  The  Cuzco,  225  Fed.  172, 
173,  stevedore  injured '  on  vessel  in  Canadian  port,  where  no  lien  is 
given  for  injury,  cannot  sue  in  rem  in  admiralty ;  Tang-Tsze  Ins.  Assn. 
V.  Fumess,  Withy  &  Co.,  215  Fed.  866,  132  C.  C.  A.  201,  United  States 
courts  will  not  take  judicial  notice  of  laws  of  foreign  nations  as  to 
losses  when  vessels  collide,  though  they  are  same  for  both  nations; 
The  Titanic,  209  Fed.  505,  506,  508,  British  owner  of  British  vessel 
which  foundered  in  midocean  cannot  maintain  proceeding  for  limita- 
tion of  liability  against  claims  arising  from  loss;  In  re  Clyde  S.  S.  Co., 
134  Fed.  100,  where  statute  of  State  where  both  vessels  to  collision  on 
high  seas  belong  gives  right  of  action  for  wrongful  death,  admiralty 
court  will  apply  such  law;  Rundell  v.  La  Campagnie  Generale  Trans- 
atlantique,  100  Fed.  661,  40  C.  C.  A.  625,  holding  cases  in  tort  upon 
high  seas  Federal  admiralty  court  cannot  enforce  law  of  foreign  nation, 
but  must  apply  general  admiralty  and  maritime  law;  Liverpool  etc. 
Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  444,  32  L.  Ed.  793,  9  Sup.  Ct. 
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473,  American  courts  do  not  recognize  rule  of  maritime  law  sustain- 
ing exemption  from  liability  for  employee's  negligence;  The  John  G. 
Stevens,  170  U.  S.  127,  42  L.  Ed,  975,  18  Sup.  Ct.  550,  administering 
maritime  lien  law  as  understood  in  United  States;  The  Brantford  City, 
29  Fed.  383,  upholding  liability  for  tort,  although  not  allowed  by  British 
law;  The  Lamington,  87  Fed.  754,  holding  British  seaman's  libel  for 
tort  of  British  ship,  governed  by  English  law;  Card  v.  Hine,  39  Fed. 
820,  arguendo. 

Intemational  roles  of  navigation,  as  revised  and  adopted  by  Congress^ 
1886,  are  generally  accepted. 

Approved  in  The  Or^on,  158  U.  S.  201,  39  L.  Ed.  951,  15  Sup.  Ct. 
811,  a  collision  case;  Richelieu  Nav.  Co.  v.  Boston  Ins.  Co.,  136  U.  S. 
422,  84  L.  Ed.  403,  10  Sup.  Ct.  937,  case  of  stranding  of  vessel;  The 
New  York,  175  U.  S.  197,  44  L.  Ed.  131,  20  Sup.  Ct.  71,  collision  case 
between  Canadian  and  United  States  vessel. 

Infringement  of  regulations  to  prevent  collisions  at  sea.    Note,  23 
E.  B.  G.  632. 

Steamer  held  liable  for  nlgbt  collision  with  bark,  for  failure  to  ke4^ 
proper  lookout  and  reduce  speed. 

Approved  in  The  Patria,  92  Fed.  414,  steamer  liable  for  want  of 
proper  lookout. 

Where  facts  as  found  by  lower  court  clearly  indicate  negligence^  lack 
of  express  finding  of  negligence  is  ImmateriaL 

Cited  in  Williams  v.  United  States,  137  U.  S.  136,  34  L.  Ed.  598,  11 
Sup.  Ct.  51,  as  to  whether  certain  finding  was  of  law  or  fact. 

Jurisdiction  of,  and  law  governing,  action  for  death  on  waters. 
Note,  L.  B.  A.  1916A,  1164. 

114  U.  8.  373-376^  29  L.  Ed.  167,  5  Sup.  Ct.  898,  WAIiDEN  ▼.  KNEVALS. 

Ballroad  route  is  "definitely  fixed"  under  land  grant  act,  and  lands 
are  withdrawn  from  entry  when  map  of  route  is  filed  with  and  accepted  by 
Secretary  of  Interior. 

Approved  in  Sioux  City  etc.  Land  Co.  v.  Griffey,  143  U.  S.  38,  36 
L.  Ed.  65,  12  Sup.  Ct.  363,  St.  Paul  etc.  R.  Co.  v.  Ward,  47  Minn.  44, 
49  N.  W.  403,  Missouri  etc.  Ry.  Co.  v.  Cook,  163  U.  S.  497,  41  L.  Ed. 
241,  16  Sup.  Ct.  1095,  and  St.  Paul  etc.  Ry.  Co.  v.  Sage,  71  Fed.  49,  50, 
17  C.  C.  A.  558,  all  following  rule;  Wisconsin  Cent.  R.  Co.  v.  Price  Co., 
64  Wis.  591,  592,  593,  26  N.  W.  98,  where  title  passed  upon  completion 
of  road;  United  States  v.  McLaughlin,  12  Sawy.  191,  30  Fed.  155,  ap- 
plied to  Central  Pacific;  Wineman  v.  Gastrell,  53  Fed.  706,  3  C.  C.  A. 
621,  in  deciding  when  swamp-land  title  passed. 
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Distin^shed  in  Hamblin  v.  Western  Land  Co.,  147  U.  S.  535,  37 
L.  Ed.  271,  13  Sup.  Ct.  355,  where  location  did  not  conform  to  require- 
ments of  act;  Western  Land  Co.  v.  Hamblin,  79  Iowa,  545,  44  N.  W. 
809,  rule  has  no  application  where  location  unauthorized. 

114  V.  S.  376-381,  29  Lb  Ed.  168^  5  Sup.  Ot.  900,  PENN  NAT.  BANK  ▼. 
FXJBNESS.    . 

Not  cited. 

114  17.  S.  381-387,  29  1m.  Ed.  170,  5  Sup.  Ot.  892;  AUBBECOEOHEA  ▼. 
BANGS. 

Lands  embraced  in  Mexican  claim,  although  not  included  in  its  final 
survey,  were  excepted  Arom  confirmation  under  act  of  1866»  confirming  grants 
by  California  under  its  attempted  disposal  of  school  lands  before  govern- 
ment survey. 

Approved  in  United  States  v.  Curtner,  14  Sawy.  548,  38  Fed.  10,  con- 
struing railroad  grant  and  State  selection  of  lieu  lands;  United  States 
V.  Garretson,  42  Fed.  24,  as  distinguishing  between  reserve  lands  and 
those  subject  to  entry;  Lockhart  v.  Wills,  9  N.  M.  344,  54  Pac.  340,- 
arguendo. 

Pre-emptor  making  due  entry  on  land  embraced  in  Mexican  claim,  but 
not  included  within  limits  of  its  final  survey,  has  better  title  than  claim- 
ant who  has  patent  under  invalid  selection  of  said  lands  by  State  of  Cali- 
fornia. 

Approved  in  United  States  v.  Curtner,  14  Sawy.  546,  38  Fed.  9,  to 
point  that  California  could  not  select  lands  before  survey. 

114  17.  8.  387,  29  L.  Ed.  172,  5  Sup.  Ot  895,  AUBBECOECHEA  ▼.  8IN- 
CLAIB. 

Not  cited. 

114  17.  S.  387-394,  29  L.  Ed.  172,  5  Sup.  Ct.  895,  AMY  v.  SHELBY  CO.  TAX- 
ING DIST. 

Tennessee  acts  of  1883,  providing  for  optional  surrender  and  refunding 
of  Memphis  bonds,  and  making  them  receivable  for  back  taxes  at  same 
rate  as  Fllppin  bonds,  did  not  divest  rights  of  holders  of  unpreferred  debts 
of  the  city  to  use  them  as  setoff  for  back  taxes,  nor  impair  their  contract 
obligation. 

Cited  in  Union  Bank  of  Richmond  v.   Commissioners  of  Town  of 
Oxford,  116  N.  C.  362,  21  S.  E.  417,  to  point  that  municipality  may 
compromise  with  its  debtors. 
XII— 69 
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114  XT.  S.  S94-401,  29  I^  Ed.  130,  5  Sup.  Ot.  884,  HUNTLET  r.  HUNTLEY. 

Verbal  a^eement  by  one-third  owner  in  sta^e  company  to  sell  on»- 
slztli  Interest  to  A.,  applying  his  debt  to  A.  in  payment,  thereafter  recognized 
in  an  agreement  of  the  stage  company  reciting  A.  as  <me-sixth  owner,  is  a 
contract  executed,  and  not  within  the  statute. 

Approved  in  Hartman  v.  Butterfield  Lumber  Co.,  199  U.  S.  338,  50 
L.  Ed,  219,  26  Sup.  Ct.  63,  one  claiming  under  deed  of  trust  from  paten- 
tee with  knowledge  of  prior  conveyance  of  timber  and  right  of  way 
cannot  question  validity  of  such  conveyance  because  it  was  made  pur- 
suant to  agreement  prior  to  patent  in  consideration  of  an  advance  of 
money  to  enable  entrymen  to  obtain  patent;  Bibb  v.  Allen,  149  U.  S. 
497,  37  L.  Ed.  826,  13  Sup.  Ct.  955,  upholding  stockholder's  contract  as 
complete;  Jones  v.  Patrick,  140  Fed.  408,  verbal  agreement  between 
complainant  and  defendant  that  they  should  find  purchaser  for  mining 
property  on  which  defendant  held  an  option  and  divide/  profits  is  not 
within  statute  of  frauds  of  Nevada;  Lewis  v.  Allen,  42  Okl.  590,  142 
Pac.  387,  inadequacy  of  consideration  alone  does  not  warrant  setting 
aside  deed  regularly  executed;  Casey  v.  Bingham,  37  Okl.  489,  132  Pac. 
665,  applying  rule  to  executed  contract  of  Indian  to  convey  land. 

Effect  of  sales  of  corporate  stock  of  seventeenth  section  of  statute 
of  frauds  and  equivalent  enactments.    Note,  7  Ann.  Gas.  931. 

114  U.  8.  401-410,  29  It.  Ed.  149,  5  Sup.  Ct  888,  STATE  NAT.  BANK  ▼. 
UNITED  STATES. 

Where  treasury  disbursing  derk  gave  government  moneys  to  brokers 
for  speculation,  and  latter,  by  fraud,  obtained  from  a  bank  sofflcient  to 
cover  defalcations,  paying  it  to  disbursing  clerk,  who  did  not  know  the 
fraud,  government  was  not  liable  to  refund  amount  to  bank. 

Approved  in  Holly  v.  Domestic  etc.  Missionary  Soc.  v.  Protestant 
Episcopal  Church,  180  U.  S.  294,  45  L.  Ed.  635,  21  Sup.  Ct.  398,  holding 
equity  court  will  not  transfer  loss  already  fallen  upon  one  innocent 
party,  to  another  equally  innocent,  where  equities  are  equal;  Haines  v. 
First  Nat.  Bank,  203  Fed.  229,  121  C.  C.  A.  431,  where  corporation  not 
insolvent  when  it  paid  notes  executed  by  president  to  cover  alleged  loss 
by  failure  of  former  corporation,  money  so  paid  was  not  impressed  with 
trust  so  as  to  be  recoverable  for  benefit  of  estate  of  new  corporation  in 
bankruptcy;  Gay  v.  Hudson  River  Electric  Power  Co.,  190  Fed.  808, 
where  judgment  creditor  filed  petition  for  involuntary  bankruptcy  of 
corporation  and  had  receiver  appointed,  and  corporation  paid  fund  into 
court  to  cover  claim,  and  receiver  was  discharged,  and  judgment  against 
it  was  reversed,  such  judgment  creditor  had  no  lien  on  fund  by  virtue  of 
subsequent  judgment  recovered  against  corporation ;  Allen  v.  West  Point 
Mining  etc.  Co.,  132  Ala.  297,  31  South.  463,  holding  where  one  loaned 
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money  in  good  faith  on  note  properly  executed  by  company,  and  not 
party's  fault  it  did  not  receive  same,  company  not  relieved;  Tanner  v. 
Lee,  121  Ga.  526,  49  S.  E.  593,  creditor  who,  without  notice  of  another's 
claim,  receives  money  from  debtor  for  pre-existing  debt  is  not  liable  for 
an  accounting  to  true  owner ;  Holly  v.  Domestic  etc.  Missionary  Soc,  92 
Fed.  748,  34  C.  C.  A.  649,  holding  innocent  holder  of  misappropriated 
trust  funds  could  not  be  compelled  to  pay  them  to  owner;  Atlantic  Mills 
v.  Indian  etc.  Mills,  147  Mass.  275,  9  Am.  St.  Bep.  702,  17  N.  E.  502, 
holding  corporation  could  not  retain  moneys  fraudulently  obtained  by  its 
defaulting  agent. 

Title  of  one  taking  money  from  thief  or  embezzler.    Note,  25 
L.  B.  A.  (N.  S.)  632. 

114  U.  8.  411-417,  29  L.  Ed.  147,  5  Sap.  Ot.  881,  THE  I.AUBA. 

Ck»nstltutional  proyision  investing  President  with,  pardoning  power  does 
not  prohibit  remission  of  penalties  under  Revised  Statutes,  section  5294, 
by  Secretary  of  Treasury. 

Approved  in  United  States  v.  150  7/12  Dozen  Long  Gloves,  168  Fed. 
1012,  applicant  for  remission  of  forfeiture  is  not  barred  by  reason  of 
failure  to  appear  as  claimant  in  proceedings;  Peacock  v.  United  States, 
125  Fed.  588,  60  C.  C.  A.  389,  holding  Secretary  of  Treasury  having 
power  to  remit  penalty  after  as  before  judgment,  does  not  require  court 
to  postpone  trial  regarding  collection  of  taxes;  Brown  v.  Walker,  161 
U.  S.  601,  40  L.  Ed.  822,  16  Sup.  Ct.  648,  upholding  power  of  Congress 
to  grant  immunity  from  penal  proceedings  on  evidence  offered  before 
Interstate  Commerce  Commission. 

Appointment  to  of&ce  as  executive  or  legislative  function.    Note,  18 
Am.  St.  Rep.  148. 

Power  of  executive  to  remit  fines  and  forfeitures.    Note,  17  Ann. 
Oas.  60S. 

Legislative  power  to  grant  pardon  or  amnesty.    Note,  34  L.  R.  A. 
254. 

Contemporaneous  con8tructi,on  and  long  acquiescence  thereunder  are 
of  great  weight;  applied  in  construing  President's  pardoning  power. 

Approved  in  Fairbank  v.  United  States,  181  U.  S.  308,  309,  320,  45 
L.  Ed.  873,  877,  21  Sup.  Ct.  658,  659,  663,  holding  stamp  tax  imposed 
on  foreign  bill  of  lading  by  congressional  act  June  30, 1898,  in  substance 
tax  on  articles  included,  prohibited  U.  S.  Const.,  art.  I,  §  9 ;  Walker  v. 
Globe* Newspaper  Co.,  140  Fed.  309,  5  Ann.  Cas.  274,  2  L.  R.  A.  (N.  S.) 
913,  72  C.  C.  A.  77,  rights  vested  in  author  of  map,  etc.,  under  U.  S. 
Comp.  Stats.  1901,  p.  3406,  are  not  taken  away  by  implication  by  U.  S. 
Comp.  Stats.  1901,  pp.  3414,  3416;  Lochren  v.  United  States,  6  App.  D.  C. 
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510,  appl3ang  rule  in  reconsidering  pension  application  for  error;  State 
V.  Northern  Pac.  Ry.  Co.,  96  Minn,  47,  103  N.  W.  732,  foreign  railway 
company  paying  tax  on  gross  earnings  is  not  taxable  under  section  1530, 
Gen.  Stats.  1894,  but  under  other  sections  of  c.  11 ;  Ex  parte  Anderson,  46 
Tex.  Cr.  399,  81  S.  W.  987,  city  court  has  no  jurisdiction  to  try  accused 
for  violation  of  State  statute  prohibiting  sales  on  Sunday;  Colton  v. 
City  of  Montpclier,  71  Vt.  416,  45  Atl.  1040,  holding  Vt.  Stats.,  §  365, 
authorizing  towns  to  exempt  manufactories,  affirmative  legislation  not 
unconstitutional  in  securing  exemption  by  other  means,  same  being  by 
virtue  of  statute;  Auffmordt  v.  Hedden,  137  U.  S.  329,  34  L.  Ed.  679, 11 
Sup.  Ct.  109,  following  practice  as  to  merchant  appraisers  of  imports; 
Field  V.  .Clark,  143  U.  S.  691,  36  L.  Ed.  309,  12  Sup.  Ct.  504,  upholding 
act  authorizing  President  to  take  certain  imports  from  free  list;  North- 
em  Pac.  R.  Co.  V.  United  States,  36  Fed.  285,  in  construing  railroad  land 
grant;  Rand  v.  United  States,  38  Fed.  667,  determining  fees  of  United 
States  commissioners;  Northern  Pac.  R.  Co.  v.  Barden,  46  Fed.  623,  fol- 
lowing land  office  practice  as  to  mineral  patents;  Hovey  v.  State,  119 
Ind.  409,  21  N.  E.  26,  upholding  legislature's  power  to  appoint  asylum 
trustees ;  France  v.  Connor,  3  Wyo.  463, 27  Pac.  576,  construing  Edmunds- 
Tucker  Act  as  affecting  dower  in  Wyoming;  dissenting  opinion  in  New 
England  Trout  etc.  Club  v.  Mather,  68  Vt.  355,  33  L.  B.  A.  574,  35  Atl. 
329,  arguing  as  to  meaning  of  "boatable  waters." 

Distinguished  in  Hilbiirn  v.  St.  Paul  etc,  Ry.  Co.,  23  Mont.  229,  68 
Pac.  812,  rule  only  applicable  where  vested  rights  have  been  acquired. 

114  17.  8.  417-429,  29  L.  Ed.  89,  5  Sup.  Ot.  935,  EX  PASTE  WILSON. 

Supreme  Court,  having  no  Jurisdiction  of  criminal  cases  by  error  or 
appeal,  cannot  discharge,  on  habeas  corpus,  one  imprisoned  under  sentence 
of  Circuit  or  District  Court,  unless  in  excess  of  its  Jurisdiction,  or  there  is 
Bo  authority  to  hold  him  under  tbe  sentence. 

Approved  in  Keizo  v.  Henry,  211  U.  S.  148,  58  L.  Ed,  126,  29  Sup.  Ct. 
41,  Supreme  Court  of  Hawaii  cannot  release  prisoner  on  habeas  corpus 
to  Circuit  Court  on  ground  that  grand  jurors  returning  indictment  were 
disqualified ;  Kepner  v.  United  States,  195  U.  S.  126,  49  L.  Ed.  123,  24 
Sup.  Ct.  797,  right  of  government  to  appeal  from  judgment  of  acquittal 
in  court  of  first  instance  in  Philippine  Islands  under  act  of  Philippine 
commission,  August  10,  1901,  was  taken  away  by  32  Stat,  at  L.  691, 
c.  1369;  Ex  parte  Jim  Hong,  211  Fed.  76, 127  C.  C.  A.  509,  inquiry  under 
habeas  corpus  ends  when  determined  cohort  has  jurisdiction  of  person  and 
subject  matter  of  offense;  Territory  v.  Blomberg,  2  Ariz.  206,  11  Pac. 
672,  holding  act  of  legislative  assembly  of  Arizona  providing  for  prose- 
cution of  crimes  by  information,  invalid  by  fifth  amendment  requiring 
indictment;  Palmer  v.  CoUaday,  18  App.  D.  C.  430,  reversing  order  dis- 
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charging  prisoner  on  habeas  corpns  on  ground  that  showing  made  war- 
ranted his  being  held;  Eureka  County  Bank  Habeas  Corpus  Cases,  35 
Nev.  147,  148,  126  Pac,  678,  discharging  prisoner  on  habeas  corpus  on 
ground  that  grand  jurors  were  disqualified;  Ex  parte  Justus,  3  Okl.  Cr. 
120,  121,  25  L.  B.  A.  (N.  S.)  483,  104  Pac.  937,  discharging  prisoner  on 
habeas  corpus  where  judgment  rendered  without  jurisdiction;  Ex  parte 
Martinez,  66  Tex.  Cr.  9, 145  S.  W.  963,  denying  release  on  habeas  corpus; 
Ex  parte  Harding,  120  U.  S.  784,  30  L.  Ed.  826,  7  Sup.  Ct.  781,  refusing 
writ,  where  objection  was  to  formation  of  grand  jury  and  refusal  to 
grant  compulsory  process  to  bring  in  witnesses;  Nielsen,  Petitioner,  131 
U.  S.  184,  33  L.  Ed.  120,  9  Sup.  Ct.  675,  discharging  prisoner  where  it 
appeared  that  there  was  double  conviction;  Homer  v.  United  States,  143 
U.  S.  578,  36  L.  Ed.  269,  12  Sup.  Ct.  525,  denying  writ  where  question 
below  was  whether  scheme  constituted  lottery ;  In  re  Schneider,  148  U.  S. 
166,  37  L.  Ed.  408,  13  Sup.  Ct.  572,  denying  petition  for  writs  when 
objections  were  to  selection  of  jury;  In  re  Frederich,  149  U.  S.  75,  37 
L.  Ed.  666,  13  Sup.  Ct.  795,  denying  application  where  writ  of  error 
might  have  been  prosecuted ;  United  States  v.  Doherty,  27  Fed.  733,  dis- 
allowing recovery  of  penalty  for  refusal  to  answer  appraiser's  question 
found  incompetent;  Ex  parte  Farley,  40  Fed.  68,  issuing  writ  where 
grand  jury  was  impaneled  without  authority;  Ex  parte  Ulrich,  43  Fed. 
663,  remanding  prisoner  where  complaint  was  that  jury  was  irregfularly 
discharged;  In  re  King,  51  Fed.  436,  refusing  writ  when  complaint  was 
as  to  misconduct  and  disqualification  of  jurors;  Ex  parte  Buskirk,  72 
Fed.  22, 18  C.  C.  A.  410,  discharging  prisoner  held  for  contempt  of  void 
order  of  court ;  In  re  Rowe,  77  Fed.  166,  23  C.  C.  A.  103,  remanding  pris- 
oner where  there  was  mere  defect  in  indictment;  Ex  parte  Brandon,  49 
Ark.  144,  4  S.  W.  452,  denying  writ  where  prisoner  had  been  denied  trial 
by  jury;  In  re  Thompson,  9  Mont.  389,  23  Pac.  934,  remanding  prisoner 
when  verdict  was  alleged  to  be  contrary  to  evidence;  In  re  McVey,  50 
Neb.  483,  70  N.  W.  52,  discharging  prisoner  sentenced,  though  found  not 
guilty  of  crime  charged;  Ex  parte  Tice,  32  Or.  184,  49  Pac.  1039,  dis- 
charging prisoner  where  jury  was  discharged  without  authority;  Ex 
parte  Crawford,  36  Tex.  Cr.  182,  36  S.  W.  93,  denying  writ  where  sen- 
tences were  cumulative;  Ex  parte  Rollins,  80  Va.  317,  discharging  pris- 
oner held  under  unconstitutional  statute ;  dissenting  opinion  in  Ex  parte 
Wood,  36  -Tex.  Cr.  13,  34  S.  W.  969,  majority  refusing  writ  where  ver- 
dict failed  to  designate  place  of  confinement,  as  required ;  Ward  v.  Sutor, 
70  Tex.  346,  8  Am.  St.  Eep.  607,  8  S.  W.  52,  arguendo. 

When  a  prisoner  may  be  released  on  habeas  corpus  after  judgment 
and  sentence.    Note,  87  Am.  St.  Bep.  184, 186,  190, 193. 

Discharge  on  habeas  corpus  for  designating  wrong  place  of  imprison- 
ment.   Note.  13  L.  B.  A.  (N.  S.)  619. 
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Bevised  Statutes,  section  1022,  authorlzijig  certain  offenses  to  be  prose- 
cuted either  by  indictment  or  information,  does  not  preclnde  prosecution, 
by  information,  of  other  offenses  of  such  grade  as  may  be  so  prosecuted 
consistently  with  Federal  Constitution  and  laws. 

Approved  in  Schick  v.  United  States,  195  U.  S.  69,  49  L.  Ed.  102,  24 
Sup.  Ct.  826,  person  prosecuted  under  24  Stat,  at  L.,  209,  c.  840,  U.  S. 
Comp.  Stats.  1901,  p.  2228,  §  11,  for  receipt  for  sale  of  oleomargarine, 
may  waive  jury  trial;  United  States  v.  John  J.  Scsnon  Co.,  3  Alaska, 
600,  misdemeanors  for  which  no  infamous  punishment  is  provided  may 
be  prosecuted  by  information;  United  States  v.  Powers  &  Robertson,  1 
Alaska,  184,  185,  prosecution  for  sale  of  liquor  outside  of  particular 
building  without  license,  being  a  misdemeanor,  may  be  by  information; 
State  V.  Kyle,  166  Mo.  294,  65  S.  W.  764,  holding  Const.  Amend.,  art.  II, 
§  12,  authorizing  prosecutions  for  felonies  by  information,  same  is  suffi- 
cient even  before  statute  is  enacted  regulating  such  procedure,  if  meet- 
ing common-law  requirements. 

General  Terdlct  and  sentence  on  two  counts,  one  of  whltfh  is  good,  are 
valid. 

Approved  in  In  re  Haynes,  30  Fed.  772,  where  one  of  two  indictments 
was  good,  defendant  was  denied  writ  of  habeas  corpus. 

Misredtal  of  verdlct>  in  statement  of  intermediate  inquiry  whether 
prisoner  had  aught  to  say  why  sentence  should  not  be  pronounced,  is  mere 
irregularity,  not  ground  for  habeas  corpus. 

Approved  in  Stevens  v.  Fuller,  136  U.  S.  478,  34  L.  Ed.  463,  10  Sup. 
Ct.  913,  failure  to  read  examination  of  poor  debtor  to  him,  etc.,  not 
jurisdictional. 

Certified  copy  of  record  of  sentence  to  imprisonment^  if  valid  upon  its 
face,  is  sufficient  to  authorize  keeper  to  hold  prisoner  without  any  warrant 
or  mittimus. 

Approved  in  Ex  parte  Thurston,  233  Fed.  848,  certified  copy  of  order 
of  sentence  and  record  of  conviction  justifies  retention  of  prisoner  though 
no  warrant  or  mittimus  delivered  to  penitentiary;  State  v.  Wolfer,  119 
Minn.  371,  Ann.  Caa.  1914A,  1248,  42  L.  R.  A.  (N.  S.)  978,  138  N.  W. 
317,  and  Ex  parte  Marlow,  76  N.  J.  L.  402,  68  Atl.  172,  both  holding 
where  commitment  to  reformatory  fails  to  show  age  court  will  presume 
on  habeas  corpus,  that  trial  court  found  necessary  facts  to  wiCrrant  com- 
mitment; State  V.  Mahaney,  73  N.  J.  L.  55,  62  Atl.  265,  prisoner  will 
not  be  released  for  errors  in  mittimus  when  court  has  judgment  before  it ; 
Howard  v.  United  States,  75  Fed.  989,  34  L.  R.  A.  513,  21  C.  C.  A.  586, 
refusing  to  release  prisoner  held  under  defective  mittimus ;  In  re  Green- 
wald,  77  Fed.  593,  warden  justified  in  holding  prisoner-  under  judgment 
valid  on  its  face;  Newberry  v.  State,  15  Ohio  C.  C.  218,  court  properly 
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conhnitted  one  under  indictment  for  murder  who  failed  to  object  to  in- 
dictment's sufficiency;  In  re  Thayer,  69  Vt.  316,  37  Atl.  1043,  holding 
certified  copy  of  judgment  and  sentence  sufficient,  though  mittimus 
defective. 

Scope  and  effect  of  many  constitatlonal  proTlsions  Is  best  ascertained 
by  bearing  in  mind  what  law  was  before. 

Approved  in  Kansas  v.  Colorado,  206  U.  S.  95,  51  L.  Ed.  973,  27  Sup. 
Ct.  655,  Constitution  and  laws  relating  to  riparian  rights  must  be  inter- 
preted in  light  of  common  law;  Weeks  v.  United  States,  216  Fed.  295, 
298,  L.  R.  A.  1915B,  651, 132  C.  C.  A.  436,  information  need  not  be  veri- 
fied by  oath  of  prosecuting  attorney,  when  not  required  by  statute ;  Hume 
V.  United  States,  118  Fed.  698,  55  C.  C.  A.  407,  holding  indictment,  under 
Rev.  Stats.  U.  S.,  §  5480,  charging  scheme  to  defraud,  and  mailing  of 
letters  in  furtherance  thereof  is  sufficient,  though  letters  were  not  sent ; 
Andrews  v.  State,  174  Ala.  45,  Ann.  Oas.  1914B,  760,  56  South.  1009, 
provision  of  bill  of  rights  as  to  being  brought  twice  in  jeopardy  must  be 
construed  in  light  of  common  law;  United  States  v.  Sanges,  144  U.  S. 
312,  36  L.  Ed.  446,  12  Sup.  Ct.  609,  construing  26  Stat.  827,  828,  as  to 
apx)eal  and  error,  in  light  of  common  law;  United  States  v.  Wong  Kim 
Ark,  169  U.  S.  654,  42  L.  Ed.  893,  18  Sup.  Ct.  459,  holding  native-bom 
Chinaman  a  citizen,  under  Fourteenth  Amendment  to  Constitution. 

In  England,  informations  by  attorney  general,  without  Intervention  of 
grand  Jury,  were  not  allowed  for  capital  crimes,  nor  for  any  felony. 

Approved  in  Considine  v.  United  States,  112  Fed.  344,  345,  50  C.  C..  A. 
272,  holding  Rev.  Stats.,  §  819,  allowing  ten  peremptory  challenges  in 
felony,  under  Rev,  Stats.,  §  5478,  for  breaking  into  postoffice,  only  three 
challenges  allowed ;  State  v.  Ah  Jim,  9  Mont.  171,  23  Pac.  77,  quashing 
information  for  murder. 

Felony,  at  common  law,  was  any  crime  wbich  occasioned  total  for- 
feiture of  offender's  lands  or  goods. 

Approved  in  United  States  v.  Sims,  161  Fed.  1011,  1012,  1013,  convic- 
tion of  embezzlement  does  not  disqualify  as  witness;  State  v.  Foster, 
187  Mo.  605,  86  S.  W.  249,  offense  of  deterring  witness  from  attending 
trial  and  giving  evidence  under  Rev.  Stats.  1899,  §  2041,  is  a  misde- 
meanor; Bannon  v.  United  States,  156  U.  S.  468,  39  L.  Ed.  496,  15  Sup. 
Ct.  469,  holding  that  infamous  punishment  provided  did  not  make  crime 
a  felony;  Reagan  v.  United  States,  157  U.  S.  303,  89  L.  Ed.  710,  15  Sup. 
Ct.  610,  holding  crime  of  receiving  smuggled  goods  not  a  felony;  Kurtz 
▼.  Moffitt,  115  U.  S.  499,  29  L.  Ed.  460,  6  Sup.  Ct.  152,  arguendo. 

BullngB  of  certain  Circuit  and  District  Courts  as  to  what  constitntea 
infamous  crime,  discussed  and  rejected.  « 
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Approved  in  Andrews  v.  Hovey,  124  U.  S.  717,  31  L.  Ed.  668,  8  Sup. 
Ct.  685,  holding  construction  of  statute,  by  commissioner  of  patents,  not 
conclusive ;  Capital  Traction  Co.  v.  Hof ,  174  U.  S.  41,  43  L.  Ed.  873,  19 
Sup.  Ct.  596,  refusing  to  follow  line  of  decisions  in  courts  of  District  of 
Columbia. 

Test  of  Infamous  crime,  under  fifth  amendment  to  (tanstltatloii.  Is 
whether  statute  authorizes  court  to  award  infamous  punishment;  e.  g.,  im- 
prisonment for  term  of  years  at  hard  labor.  In  such  case,  he  may  not  be  pot 
upon  trial,  except  on  accusation  of  grand  jury.  '• 

Approved  in  Wcems  ie.  United  States,  217  U.  S.  378, 19  Ann.  Oas.  705, 
54  L.  Ed.  803,  30  Sup.  Ct.  544,  in  determining  whether  punishment  is 
cruel  and  unusual  as  fixed  by  Philippine  Commission  court  will  consider 
punishment  for  similar  offenses  in  United  States,  and  holding  punish- 
ment cruel  and  unusual ;  South  Carolina  v.  United  States,  199  U.  S.  450, 
50  L.  Ed.  265,  26  Sup.  Ct.  110,  dispensing  agents  of  a  State  which  has 
taken  charge  of  business  of  selling  intoxicating  liquors  are  within  scope 
of  U.  S.  Rev.  Stats.,  §§  3232,  3234,  3140;  Fitzpatrick  v.  United  States, 
178  U.  S.  307,  44  L.  Ed.  1080,  20  Sup.  Ct.  945,  holding  conviction  for 
murder  punishable  with  death  is  for  capital  crime,  and  qualifying  ver- 
dict ''without  capital  punishment"  imposes  imprisonment  for  life; 
Brown  v.  United  States,  233'  Fed.  358,  conviction  of  infamous  crime  in 
State  court  does  not  render  defendant  incompetent  to  testify  in  Federal 
court ;  Maxey  v.  United  States,  207  Fed.  331,  125  C.  C.  A.  77,  imprison- 
ment in  penitentiary  is  "infamous  punishment,"  disqualifying  witness 
under  common-law  rule;  United  States  v.  Thompson,  202  Fed.  348,  and 
Thompson  v.  United  States,  204  Fed.  975, 123  C.  C.  A.  295,  both  holding 
sentences  on  two  counts  under  white  slave  act  aggregating  eighteen 
months  are  in  effect  single  sentence  and  court  may  require  term  to  be 
served  in  penitentiary;  Keliher  v.  United  States,  193  Fed.  23,  114 
C.  C.  A.  128,  conviction  under  section  5209,  Revised  Statutes,  does  not 
disqualify  person  convicted  to  testify  as  witness;  United  States  v. 
J.  Lindsay  Wells  Co.,  186  Fed.  249,  information  under  Food  and  Drug 
Act  is  not  for  infamous  crime;  Renigar  v.  United  States,  172  Fed.  648, 
19  Ann.  Cas.  1117,  26  L.  B.  A.  (N.  S.)  683,  97  C.  C.  A.  172,  sentence  for 
two  years  in  penitentiary  shows  crime  was  infamous;  Low  v.  United 
States,  169  Fed.  89,  94  C.  C.  A.  1,  indictment  for  unlawfully  rectifying 
spirits  is  not  for  petty  offense,  and  is  triable  by  jury;  United  States  v. 
Wells,  163  Fed.  324,  329,  offenses  under  section  5440,  Revised  Statutes, 
can  only  be  prosecuted  by  indictment;  Morris  v.  United  States,  161  Fed. 
675,  88  C.  C.  A.  532,  offenses  under  oleomargarine  act  are  misdemeanors 
and  various  offenses  having  different  penalties  may  be  joined;  Dickin- 
son V.  United  States,  159  Fed.  805,  86  C.  C.  A.  625,  misappropriation  of 
funds  by  of&cer  of  bank  is  infamous  crime;  United  States  v.  Camden 
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Iron  Works,  150  Fed.  216,  prosecution  by  information  for  receiving  re- 
bate in  violation  of  24  Stat.  379,  c.  104,  U.  S.  Comp.  St.  1901,  p.  3154,  was 
proper;  Jamison  v.  Wimbish,  130  Fed.  354,  order  of  police  magistrate 
directing  person  to  serve  term  in  chain-gang  is  infamous  punishment; 
In  re  Steed,  107  Fed.  685,  holding  probable  cause  existing  for  opposing 
petitioner's  discharge  in  bankruptcy,  ground  petition  lacks  completeness, 
discharge  refused  until  investigation  of  correctness  of  statement;  United 
States  V.  Ames  Mer.  Co.,  2  Alaska,  76,  corporation  may  be  indicted  under 
United  States  statutes  for  carrying  on  business  as  liquor  dealer  without 
paying  license  required  by  §  3244,  Rev.  St^ts.  U.  S.  1878;  People  v.  Mo- 
Nulty,  3  Cal.  Unrep.  452,  28  Pac.  820,  statute  directing  prisoners  to  be 
delivered  to  warden  of  penitentiary  for  execution  instead  of  being  exe- 
cuted by  sheriff  held  to  increase  punishment  and  to  be  ex  post  facto  as 
to  offenses  committed  at  time  of  passage;  Borino  v.  General  Registrars 
of  Voters,  86  Conn.  627,  86  Atl.  598,  holding  punishment  authorized,  not 
punishment  actually  inflicted,  determined  crime  of  obtaining  money  by 
false  pretense  to  be  felony;  United  States  v.  Evans,  28  App.  D.  C.  267, 
robbery  is  infamous  crime  though  punishable  at  discretion  with  jail 
sentence;  Bright  v.  Patton,  5  Mackey  (D.  C),  545,  60  Am.  Bep.  896, 
crimes  against  United  States  are  to  be  classified  as  misdemeanors  or 
felonies  by  Congress;  In  re  McNeil,  68  Kan.  369,  74  Pac.  1111,  defend- 
ant convicted  of  assault  and  battery  under  Qen.  Stats.  1901,  and  sen- 
tenced to  both  fine  and  imprisonment  is  entitled  to  discharge  on  habeas 
corpus ;  Dutton  v.  State,  123  Md.  379,  Ann.  Cas.  19160,  89,  91  Atl.  420, 
assault  with  intent  to  rape  is  misdemeanor,  though  punishable  with  death 
or  imprisonment  for  twenty  years;  Garitee  v.  Bond,  102  Md.  383,  111 
Am.  St»  Rep.  387,  62  Atl.  632,  one  convicted  of  making  overcharge  for 
prosecuting  pension  claim  in  violation  of  Act  Coag.,  June  27, 1890,  c.  034, 
§  4,  26  Stat.  183,  is  not  convicted  of  infamous  crime  within  Code  Pub. 
Gen.  Laws,  art.  93,  §  51;  Tenement  House  Dcpt.  v.  McDcvitt,  215  N.  T. 
168, 109  N.  E.  90,  tenement  house  law  forbidding  use  of  house  for  pros- 
titution should  not  be  tested  by  standards  applicable  to  statutes  govern- 
ing infamous  crimes;  People  v.  Eaminsky,  208  N.  T.  394,  102  N.  E.  516, 
statute  reducing  all  crimes  of  persons  under  sixteen  to  misdemeanors 
does  not  violate  provision  of  Constitution  that  person  may  be  held  for 
infamous  crime  only  on  indictment;  People  v.  Craig,  195  N.  T.  197,  88 
N.  E.  40,  construing  powers  of  city  police  court  to  try  misdemeanor 
chaises;  Territory  v.  Stroud,  6  Okl.  109,  50  Pac.  266,  prosecution  by  in- 
formation for  carrying  on  saloon  business  in  violation  of  §  27,  c.  47,  Stats. 
1893,  was  proper;  Ex  parte  Lacey,  6  OkL  6,  37  Pac  1096,  where  person 
is  arrested  upon  complaint  before  United  States  commissioner  charging 
infamous  crime,  under  §  1044,  Rev.  Stats.  U.  S.,  filing  of  complaint  does 
not  stay  operation  of  statute  of  limitation;  Gamsey  v.  State,  4  OkL  Cr. 
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G64,  560,  88  L.  R.  A.  (N.  8.)  600,  112  Pac.  27,  30,  crime  panishable  by 
iraprisonment  for  years  at  luird  labor  may  be  prosecuted  only  on  indict- 
ment ;  Ex  parte  McNaught,  23  Okl.  294,  1  Okl.  Cr.  268,  100  Pac.  30,  up- 
holding statute  providing  for  prosecution  of  felonies  by  information  filed 
before  examining  magistrate;  State  v.  Nichols,  27  R.  I.  77,  60  Atl.  766, 
under  Acts  1838,  §  12,  c.  6,  p.  979,  offense  of  beating  an  animal  was 
cognizable  by  justice  of  the  peace;  Cabrera  v.  State,  56  Tex.  Cr.  154, 118 
S.  W.  1060,  conviction  of  offense  of  illicit  liquor  dealing,  though  punish- 
able by  penitentiary  term  for  more  than  year  does  not  render  witness 
incompetent ;  United  States  v.  Petit,  114  U.  S.  430,  29  L.  Ed.  94,  5  Sup. 
Ct.  1190,  where  prisoner  was  sentenced  to  five  years'  hard  labor,  for 
counterfeiting;  Mackin  v.  United  States,  117  U.  S.  350,  351,  29  L.  Ed. 
910,  911,  6  Sup.  Ct.  778,  where  prisoner  was  charged  with  fraudulent 
altering  of  poll-book,  etc. ;  Ex  piarte  Bain,  121  U.  S.  13,  SO  L.  Ed.  853, 
7  Sup.  Ct.  787,  conviction  for  making  f abe  report  as  bank  cashier ;  Park- 
inson V.  United  States,  121  U.  S.  282,  30  L.  Ed.  960,  7  Sup.  Ct.  896,  con- 
viction for  fraudulent  voting;  Medley,  Petitioner,  134  U.  S.  169,  33 
L.  Ed.  839, 10  Sup.  Ct.  386,  law  changing  punishment  to  solitary  confine- 
ment, held  ex  post  facto ;  In  re  Mills,  135  U.  S.  267,  34  L.  Ed.  109,  10 
Sup.  Ct.  763,  conviction  for  selling  liquor  to  Indians;  In  re  Claasen,  140 
U.  S.  204,  35  L.  Ed.  411,  11  Sup.  Ct.  737,  conviction  under  Rev.  Stats., 
§  5209 ;  Wong  Wing  v.  United  States,  163  U.  S.  234,  237,  41  L.  Ed.  142, 
143, 16  Sup.  Ct.  979,  981,  holding  imprisonment  of  Chinese  at  hard  labor, 
under  act  of  May  5,  1892,  unlawful ;  United  States  v.  Tod,  25  Fed.  815, 
816,  offenses,  under  §§  4746,  5418,  and  5479,  Rev.  Stats.,  must  be  prose- 
cuted by  indictment;  United  States  v.  Harmon,  34  Fed.  873,  holding  in- 
dictment for  sending  obscene  matter  through  mail  did  not  sufficiently 
specify  same;  United  States  v.  Johannesen,  35  Fed.  413,  informations 
for  violations  of  revenue  laws,  held  demurrable ;  Ex  parte  McClusky,  40 
Fed.  72,  73,  74,  holding  prisoners  could  not  waive  right  to  be  prosecuted 
for  larceny  by  indictment;  Ex  parte  Brown,  40  Fed.  83,  assault  with 
intent  to  kill ;  United  States  v.  Smith,  40  Fed.  757,  758,  759,  760,  refusing 
to  allow  information  to  be  filed  for  intimidating  voters ;  dissenting  opin- 
ion in  Weems  v.  United  States,  217  U.  S.  399, 19  Ann.  Cas.  705,  54  L.  Ed. 
811,  30  Sup.  Ct.  544,  majority  holding  punishment  for  making  false  en- 
tries in  public  records,  prescribed  by  Penal  Code  of  Philippines,  was 
cruel  and  unusual;  United  States  v.  Cobb,  43  Fed.  571,  sustaining  de- 
murrer to  information  for  violation  of  Federal  election  laws;  United 
States  V.  Sutton,  47  Fed.  130,  holding -adultery  an  infamous  crime  within 
act  of  March  3, 1891,  as  to  appeals ;  Ex  parte  Van  Vranken,  47  Fed.  889, 
releasing  civilian  prisoner  convicted  by  court-martial;  United  States  v. 
Wong  Dep  Ken,  57  Fed.  209,  annulling  decree  sentencing  Chinese  to 
State  prison,  under  Qeary  Act  of  1892;  United  States  v.  Cadwallader, 
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59  Fed.  679,  embezzlement,  etc.,  from  national  bank,  described  in  Rev. 
Stats.,  §  5209;  Stokes  v.  United  States,  60  Fed.  598,  9  C.  C.  A.  152,  con- 
struing term  ''infamous  crime,"  used  in  fifth  section.  Judiciary  Act  of 
1891 ;  In  re  Kirby,  84  Fed.  607,  disbarring  attorney  convicted  of  receiv- 
ing stolen  goods ;  People  v.  Kipley,  171  111.  73,  41  L.  R.  A.  785,  49  N.  E. 
239,  disqualification  for  holding  public  ofiice  is  an  infamous  punishment ; 
Crum  V.  State,  148  Ind.  409,  47  N.  E.  836,  larceny  held  infamous  crime, 
justifying  disfranchisement;  State  v.  Clark,  60  Kan.  455,  56  Pac.  769, 
conviction  of  grand  larceny  rendered  witness  incompetent,  as  one  con- 
victed of  infamous  crime;  Bright  v.  Patton,  5  Mack.  534,  60  Am.  Rep. 
399,  officer  should  not  arrest  without  warrant,  where  punishment  only 
fine  and  imprisonment;  Butler  v.  Wentworth,  84  Me.  32, 17  L.  R.  A.  766, 
767^  24  Atl.  458,  illegal  transportation  of  liquors,  punishable  by  one 
year's  imprisonment;  Danner  v.  State,  89  Md.  226,  228,  42  Atl.  967,  hold- 
ing one  accused  of  petit  larceny,  maximum  punishment  eighteen  months, 
entitled  to  jury  trial ;  Fuller  v.  United  States,  3  N.  M.  444,  9  Pac.  597, 
quashing  information  for  larceny;  Harris  v.  Terry,  98  N.  C.  134,  3  S.  E. 
746,  disqualification  to  hold  office  is  infamous  punishmenf^  dissenting 
opinion  in  O'Neil  v.  Vermont,  144  U.  S.  340,  36  L.  Ed.  459,  12  Sup.  Ct. 
700,  majority  sustaining  sentence  to  hard  labor,  for  selling  liquor;  dis- 
senting opinion  in  Rosen  v.  United  States,  161  U.  S.  45,  40  L.  Ed.  611, 
16  Sup.  Ct.  481,  majority  holding  obscene  matter  sufficiently  set  out  in 
indictment  for  sending  it  through  mail ;  United  States  v.  Clark,  31  Fed. 
713,  The  Paquete  Habana,  175  U.  S.  682,  44  L.  Ed.  320,  20  Sup.  Ct.  293, 
United  States  v.  Van  Leuven,  62  Fed.  68,  both  arguendo. 

Distinguished  in  United  States  v.  Kono,  4  Alaska,  618,  619,  offense 
under  Alaska  fisl^eries  act  in  misdemeanor;  Palmer  v.  Cedar  Rapids  etc. 
Ry.  Co.,  113  Iowa,  447,  85  N.  W.  757,  holding,  though  selling  liquor 
without  license  is  punishable  by  imprisonment  in  penitentiary,  it  is  not 
a  felony  within  rule  disqualifying  witnesses;  Bannon  v.  United  States, 
156  U.  S.  467,  39  L.  Ed.  496,  15  Sup.  Ct.  469,  holding  infamous  punish- 
ment affixed  did  not  raise  crime  to  grade  of  felony;  United  States  vr 
Cobb,  43  Fed.  573,  sustaining  information  where  possible  punishment 
did  not  exceed  one  year's  imprisonment;  State  v.  Whisner,  35  Kan. 
278,  10  Pac.  857,  holding  violations  of  prohibition  law  might  be  prose- 
cuted by  information;  State  v.  Nolan,  15  R.  I.  531,  10  Atl.  482,  when 
maximum  penalty  was  three  months  in  county  jail,  punishment  was  not 
infamous. 

Imprisonment  at  liard  labor,  compnlsory  and  unpaid,  is  involuntary 
servitude  for  crime,  within  provision  of  ordinance  of  1787,  and  tbirteentb 
amendment  to  Constitution. 

Approved  in  Wong  Wing  v.  United  States,  163  U.  S.  242,  41  L.  Ed. 
146,  16  Sup.  Ct.  983,  holding  imprisonment  of  Chinese  at  hard  labor, 
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under  act  of  May  5,  1892,  illegal;  Topeka  v.  Boutwell,  53  Kan.  31,  27 
L.  B.  A.  603,  35  Pac.  822,  arguendo. 

Distinguished  in  People  v.  Hanrahan,  75  Mich.  621,  4  K  B.  A.  755, 
42  N.  W.  1127,  sustaining  ordinance  which  provided  for  payment  of 
fine,  or  imprisonment  until  paid;  Topeka  v.  BoutweU,  53  Kan.  38,  27 
L.  B.  A.  613,  35  Pac.  825,  sustaining  ordinance  requiring  prisoners  to 
work  out  fines. 

Right  to  compel  prisoners  to  labor.    Note,  27  L.  B.  A.  595. 

Conviction  of  and  sentence  for  crime  punishable  by  Infamous  punldi- 
ment,  without  presentment  or  Indictment  by  grand  jury,  Is  without  Juris- 
diction, and  one  held  under  such  sentence  may  be  r^eased  upon  habeas 
corpus. 

Approved  in  United  States  v.  J.  L.  Hopkins  &  Co.,  228  Fed.  175,  in- 
formation under  pure  food  law  is  merely  application  of  long-used  pro- 
ceeding to  offense  created  by  new  statute;  Stevens  v.  McClaughry,  207 
Fed.  25,  27,  51  L.  B.  A.  (N.  S.)  390,  125  C.  C.  A.  102,  prisoner  held 
under  that  portion  of  judgment  rendered  in  excess  of  jurisdiction  is 
entitled  to  release  on  habeas  corpus;  Cuyler  v.  Atlantic  etc.  R.  Co.,  131 
Fed.  99,  publisher  of  newspaper  who  in  editorial  criticises  conduct  and 
integrity  of  court  cannot  be  punished  for  contempt  under  Rev.  Stats., 
§  725 ;  Ex  parte  Cox,  3  Idaho,  534,  95  Am.  St.  Bep.  32,  32  Pac.  198, 
holding  jurisdiction  to  render  the  particular  sentence  imposed  is  as 
essential  to  its  validity  as  jurisdiction  of  the  person  or  subject  matter; 
United  States  v.  Petit,  114  U.  S.  430,  29  L.  Ed.  94,  5  Sup.  Ct.  1190, 
discharging  prisoner  convicted  of  counterfeiting;  In  re  Snow,  120  U.  S. 
286,  30  L.  Ed.  663,  7  Sup.  Ct.  562,  releasing  prisoner,  where  record 
showed  court 's  want  of  jurisdiction  to  convict ;  Ex  parte  Bain,  121  U.  S. 
14,  30  L.  Ed.  853,  7  Sup.  Ct.  788,  discharging  prisoner  when  court 
changed  indictment ;  In  re  Sawyer,  124  U.  S.  221,  31  L.  Ed.  409,  8  Sup. 
Ct.  493,  writ  issued  when  prisoners  were  committed  for  contempt  of 
injunction  issued  without  jurisdiction ;  Logan  v.  United  States,  144  U.  S. 
^308,  36  L.  Ed.  445,  12  Sup.  Ct.  632,  granting  new  trial,  where  list  of 
witnesses  was  not  furnished,  under  Rev.  Stats.,  §  1033 ;  Ex  parte  Mc- 
Clusky,  40  Fed.  72,  73,  74,  holding  person  accused  of  larceny  must  be 
prosecuted  by  indictment;  In  re  Taylor,  7  S.  D.  388,  58  Am.  St.  Bep. 
849,  45  L.  B.  A.  148,  64  N.  W.  256,  remanding  prisoner,  where  term  fixed 
was  greater  than  court  had  right  to  impose;  dissenting  opinion  in 
Chemgas  v.  Tynan,  51  Colo.  42,  43,  116  Pac.  1048,  majority  denying 
dischai^e  after  conviction  asked  on  ground  that  words  "against  peace 
and  dignity  of  State"  were  omitted  from  complaint. 

Distinguished  in  Ex  parte  Kinj::,  200  Fed.  630,  indictment  chai^ng 
conspiracy  to  defraud  by  use  of  mails  is  not  fatally  defective  because 


UOl  NOTES  ON  U.  S.  REPORTS.        114  U.  S.  429-439 

alleging  use  of  mails  was  in  violation  of  statute  not  in  force  when  crime 
committed. 

Decision  against  constitutional  right  as  nullity  subject  to  collateral 
attack.    Note,  89  L.  B.  A.  452. 

114  tJ.  8.  429-430,  29  L.  ^d.  98»  5  Sup.  Ot.  1190»  UNITED  STATES  Y.  PETIT. 

Offense  of  coimterfeiting,  pimif«liable  under  Berised  Statutes,  sectioa 
6467,  is  an  Infamous  crime,  requiring  prosecution  by  indictment. 

Approved  in  State  v.  Nichols,  27  R.  I.  82,  60  Atl.  768,  offense  of  beat- 
ing an  animal  is  not  an  infamous  crime  under  laws  of  Rhode  Island. 

114  U.  S.  430-439,  29  L.  Ed.  144,  6  Sup.  Ot  1108,  DODGE  Y.  SNOWI£S. 

Obligation  to  pay  for  family  supplies  is,  ordinarily,  debt  of  husband; 
promissory  notes  given  by  him  for  wife,  though  describing  him  as  her 
trustee,  bind  him  personally  and  not  her  estate,  unless  his  authority  to  give 
them  on  her  behalf  is  clearly  proved. 

Approved  in  Taylor  v.  Taylor,  54  Or.  682,  103  Pac.  532,  where  hus- 
band as  wife's  agent  rented  her  property  to  merchant  his  agreement 
that  family  account  for  necessaries  purchased  from  merchant  should  be 
deducted  from  rent  was  not  binding  on  wife;  Chaffee  v.  Browne,  109 
Cal.  220,  41  Bac.  1031,  holding  insolvency  of  husband  did  not  affect  rule 
as  to  charging  wife's  separate  estate. 

Liability  of  married  woman  for  necessaries.    Note,  88  K  R.  A. 
(N.  S.)  431. 

Judicial  allowance  of  appeal  at  term  in  which  decree  was  rendered,  con- 
stitutes valid  appeal;  docketing  cause  in  time  perfects  Jurisdiction  of  Su- 
preme Court;  bond  is  essential  to  prosecution,  but  not  to  taking  of  appeal, 
and  when  not  furnished  before  docketing  of  cause,  Bppeal  will  not  be  dia- 
missed  until  appellant  is  given  opportunity  to  supply  omission. 

Approved  in  Blackburn  v.  Morrison,  29  Okl.  513,  Ann.  Oas.  1918A, 
628,  118  Pac.  403,  under  appellate  procedure  in  Indian  Territory  allow- 
ance of  application  for  appeal  in  open  court  during  term  renders  appeal 
effective  from  date  of  allowance;  The  Natchez,  27  Fed.  310,  refusing 
to  dismiss  appeal  for  defect  in  bond;  Noonan  v.  Chester  Park  Athletic 
Club  Co.,  93  Fed.  577,  35  C.  C.  A.  457,  refusing  to  dismiss  appeal  where 
bond  was  not  filed  within  six  months  after  decree. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  844. 

Judicial  allowance  of  appeal  in  open  court  during  term  is  snllLcient 
notice  of  taking  appeal;  security  is  only  for  due  prosecution  of  appeal;  pur- 
pose of  citation,  where  security  Is  taken  out  of  court  or  after  term,  is 
notice  only;  it  is  not  jurisdictional,  and  if,  by  accident^  omitted,  motioa 
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to  dismiss  appeal  so  allowed  will  not  be  granted  until  opportunity  to  give 
requisite  notice  lias  been  furnished. 

Approved  in  Browning  v.  Boswell,  209  Fed.  791,  126  C.  C.  A.  512, 
on  motion  to  dismiss  appeal  for  want  of  parties  in  interest  court  has 
diiscretion  to  grant  appellant's  motion  for  citation  against  necessary 
parties;  Gilbert  v.  Hopkins,  198  Fed.  851,  117  C.  C.  A.  491,  defect  in 
writ  of  error,  sued  out  in  time,  omitting  party  may  be  corrected  by 
amendment  after  time;  Lockman  v.  Lang,  132  Fed.  4,  65  C.  C.  A.  621, 
where  appeal  has  been  allowed  by  taking  security  and  filing  transcript 
and  docketing  within  time,  failure  to  issue  citation  within  time  is  not 
ground  for  dismissal  of  appeal ;  McNulta  v.  West  Chicago  Park  Commrs., 
99  Fed.  329,  39  C.  C.  A.  545,  holding  an  appeal  being  allowed  in  open 
court  at  term  when  decree  was  rendered,  no  citation  is  necessary;  Brad- 
ley V.  Gait,  7  Mackey  (D.  C),  619,  5  Mackey  (D.  C),  325,  holding  on  ap- 
peal to  Supreme  Court  of  United  States  after  supersedeas  bond  accepted, 
court  cannot  increase  bond;  Baca  v.  Anaya,  14  N.  M.  26,  89  Pac.  315, 
order  for  alias  citation  and  extending  time  for  service  held,  under  facts, 
to  be  within  powers  of  court;  Richardson  v.  Green,  130  U.  S.  114,  82 
L.  Ed.  875,  9  Sup.  Ct.  446,  directing  issuance  and  service  of  citation, 
where  security  was  taken  after  term;  Farmers'  Loan  etc.  Co.  v.  Chicago 
etc.  R.  Co.,  73  Fed.  317,  19  C.  C.  A.  477,  refusing  to  dismiss,  where  cita- 
tion was  not  signed  by  judge  granting  appeal;  Central  Trust  Co.  v. 
Continental  Trust  Co.,  86  Fed.  524,  holding  no  citation  necessary  where 
appeal  taken  and  perfected  during  term;  Noonan  v.  Chester  Park  Ath- 
letic Club  Co.,  93  Fed.  577,  35  C.  C.  A.  457,  refusing  to  dismiss,  where 
citation  was  not  issued  within  six  months  of  decree. 

Distinguished  in  Hewitt  v.  Filbert,  116  U.  S.  144,  29  L.  Ed.  582,  6 
Sup.  Ct.  320,  dismissing  appeal  for  want  of  citation,  where  appeal  was 
allowed  after  term. 

Notice  by  order  of  Supreme  Court,  served  on  appellee^  that  appeal 
taken  In  open  court  wa«  being  prosecuted  and  reaigument  was  desired,  ia 
equivalent  of  citation. 

Approved  in  Leonard  v.  Rodda,  5  App.  D.  C.  262,  263,  citation  is  not 
required  on  appeal  taken  in  open  court  by  warden  on  return  of  habeas 
corpus;  Goodwin  v.  Fox,  120  U.  S.  778,  30  L.  Ed.  816,  7  Sup.  Ct.  780, 
where  counsel's  indorsement  of  approval  of  bond  was  equivalent  to 
citation. 

Distinguished  in  City  of  Detroit  v.  Guaranty  Trust  Co.,  168  Fed.  612, 
93  C.  C.  A.  604,  allowance  of  appeal  in  open  court  from  preliminary 
injunction  is  not  notice  to  party  unless  he  is  shown  to  have  been  present 
in  court. 
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114  U.  8.  439-447,  29  L.  Ed.  177,  5  Sup.  Ot.  945,  DOBSON  ▼.  HABTFOED 
CABPET  00. 

In  suit  for  Infringemelxt  of  design  for  carpets,  allowance  of  entire 
profits  from  manufacture  and  sale  of  carpets,  as  damages  or  profits,  is  not 
proper,  unless  shown  by  reliable  evidence  that  entire  profit  is  due  to  figure 
or  patent. 

Approved  in  Kansas  City  Hay  Press  Co.  v.  Devol,  127  Fed.  366,  hold- 
ing burden  rests  upon  complainant  to  show  established  license  fee  for 
use  of  patented  device,  or  damage  to  his  business,  otherwise  damage  will 
^be  nominal;  Lattimore  v.  Hardsocg  Mfg.  Co.,  121  Fed.  988,  58  C.  C.  A. 
287,  holding  defendant  selling  miners'  caps  and  attached  holders,  in  in- 
fringement suit  for  using  holders,  only  profits  of  detachable  holders  re- 
coverable ;  Elgin  Wind  Power  &  Pump  Co.  v.  Nichols,  105  Fed.  782,  45 
C.  C.  A.  49,  holding  suit  for  infringing  windmill  improvements,  burden 

rests  upon  complainant  to  prove  the  portion  of  profits  due  him. 

« 
Patentee  must,  in  infringement  suit,  give  reliable  and  tangible  evidence 
apportioning  defendant's  profits  and  patentee's  damages  between  patented 
imd  unpatented  features;  or  he  must  show  that  profits  and  damages  are  to 
be  calculated  on  whole  machine,  because  its  value  is  ptoperly  and  legally 
attributable  to  patented  feature. 

Approved  in  Seeger  Refrigerator  Co.  v.  American  Car  &  Foundry  Co., 
212  Fed.  757,  nominal  damages  given  when  plaintiff  failed  to  prove  por- 
tion of  profit  attributable  to  infringement,  relying  on  right  to  recover 
whole  profit ;  G.  &  C.  Merriam  Co.  v.  Ogilvie,  170  Fed.  169,  95  C.  C.  A. 
423,  denying  accounting  where  both  parties  trespassed;  Regis  v.  Jaynes, 
191  Mass.  251,  77  N.  E.  777,  plaintiff  entitled  to  recover  damages  for 
use  of  trademark  "Rex"  or  "Rexall"  in  sale  of  preparations  for  cure 
of  dyspepsia;  New  York  Bank  Note. Co.  v.  Hamilton  Bank  Note  Co., 
180  N.  Y.  296,  73  N.  E.  53,  measure  of  damages  for  selling  printing- 
presses  with  certain  attachments  in  violation  of  agreement  is  difference 
between  profits  made  from  sale  of  presses  with  and  without  attachment ; 
Dobson  V.  Dornan,  118  U.  S.  16,  17,  30  L.  Ed.  65,  6  Sup.  Ct.  949,  hold- 
ing award  of  entire  profits  from  manufacture  and  sale  of  carpets,  erro- 
neous; Tilghman  v.  Proctor,  125  U.  S.  151,  31  L.  Ed.  669,  8  Sup.  Ct. 
902,  sustaining  master's  calculation  of  profits  upon  saving  in  manufac- 
ture; Fay  V.  Allen,  24  Blatchf.  276,  30  Fed.  447,  refusing  to  allow 
profits  from  sale  and  manufacture,  where  invention  was  of  improve- 
ment; Roemer  v.  Simon,  24  Blatchf.  397,  31  Fed.  42,  nominal  damages 
allowed  for  infringement  of  locks  to  traveling-bags;  Everest  v.  Buffalo 
etc.  Oil  Co.,  24  Blatchf.  465,  31  Fed.  744,  745,  proof  of  higher  price 
paid  for  oil  tested  by  infringed  method  did  not  justify  more  than  nomi- 
nal damages ;  Bostock  v.  Goodrich,  25  Fed.  819,  nominal  damages  allowed 
for  infringement  of  improvements  in  ''tuck-markers";  Tuttle  v.  Gay- 
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lord,  28  Fed.  97,  infringement  of  improvement  in  harrow  teeth;  Reed 
V.  Lawrence,  29  Fed.  918,  920,  921,  holding  patentee  of  improved  har- 
row teeth  entitled  only  to  proportion  of  profits  on  sale  of  harrows ;  Bell 
v.  United  States  Stamping  Co.,  32  Fed.  551,  evidence  of  sales  to  persons 
not  customers  of  licensee  not  proof  that  sales  were  lost  to  him ;  Tomkin- 
son  V.  Willets  Mfg.  Co.,  34  Fed.  537,  patentee  entitled  only  to  propor- 
tionate profits  for  infringement  of  design  for  dish;  Fischer  v.  Hayes, 
39  Fed.  613,  nominal  damages,  when,  on  evidence,  the  profits  could  not 
be  compnted;  Webster  Loom  Co.  v.  Higgins,  43  Fed.  675,  awarding  dif- 
ference in  cost  of  producing  carpet  on  infringing  and  noninfringing* 
loom ;  Royer  y.  Shultz  Belting  Co.,  45  Fed.  53,  refusing  to  presume  that 
patentee's  damages  equaled  infringer's  gains;  Mosher  v.  Joyce,  51  Fed. 
445,  2  C.  C.  A.  322,  nominal  damages  for  infringement  of  improvement 
of  lifting-jack,  being  no  evidence  to  segregate;  Hunt  Bros.  Fruit  Pack- 
ing Co.  V.  Cassidy,  53  Fed.  261,  3  C.  C.  A.  525,  when  refusal  to  instruct 
for  nominal  damages  was  erroneous;  Untermeyer  v.  Freund,  50  Fed.  78, 
and  Untermeyer  v.  Freund,  58  Fed.  211,  7  C.  C.  A.  183,  both  sustaining, 
as  constitutional,  act  of  1887,  creating  liability  of  two  hundred  and  fifty 
dollars  against  infringer  of  design  patent. 

Distinguished  in  Hamilton-Brown  Shoe  Co.  y.  Wolf  Bros.  &  Co.,  240 
U.  S.  260,  60  L.  Ed.  634,  36  Sup.  Ct.  272,  complainant  not  limited  to 
recovery  of  profits  attributable  to  infringement  where  infringer  not  in- 
nocent and  profits  not  separable;  Warren  y.  Keep,  155  U.  S.  268,  39 
L.  Ed.  145,  15  Sup.  Ct.  84,  Welling  v.  La  Ban,  34  Fed.  43,  and  Creamer 
v.  Bowers,  35  Fed.  208,  allowing  entire  profits  from  manufacture  and 
sale,  where  invention  was  new  article  of  manufacture  sold  separately; 
Avery  v.  Meikle,  85  Ky.  450,  7  Am.  St.  Rep.  611,  3  S.  W.  613,  aUowing 
profits  on  sales  in  case  of  limitation  of  trademark. 

Lost  profits  by  infringement  of  patents,  copyrights,  or  trademarks, 
as  damages.    Note,  51  L.  R»  A.  811,  819,  820. 

Burden  of  proof  as  to  profits  in  infringement  suit.    Note,  41  L.  R.  A. 
(N.  8.)  658. 

Mere  Joinder  of  claims  for  constttuent  members,  witli  claim  for  deeigii, 
does  not  per  se  invalidate  patent^  on  any  particular  claim,  M  objection  of  a 
defendant. 

Approved  in  Britton  v.  White  Mfg.  Co.,  61  Fed.  95,  holding  separate 
-claims  for  entire  design  and  separate  parts  properly  allowed. 

IPatent  which  claims  design  "snhstantiaUy  as  shown,**  refers  to  descrip- 
tion^ as  well  as  drawing,  and  is  valid  in  form. 

Approved  in  Dobson  v.  Doman,  118  U.  S.  14,  30  L.  Ed.  64,  6  Sup.  Ct. 
948,  design  patent  for  carpets,  claim  held  sufficient;  Whittall  v.  Lowell 
Mfg.  Co.,  79  Fed.  789,  reaffirming  rule. 


n05    WESTERN  E.  MFG.  CO.  v.  ANSONIA  B.  CO.    114  U.  S.  447-463 

Distinguished  in  In  re  Mygatt,  26  App.  D.  C.  369,  holding  detailed 
description  in  claim  was  necessary  under  circumstances;  New  York  Belt- 
ing etc.  Co.  V.  New  Jersey  Car  Spring  etc.  Co.,  53  Fed.  817,  4  C.  C.  A. 
21,  holding  carpet  design  not  infringed  under  the  description. 

Exclusive  right  to  designs  under  patent  and  trademark  laws.    Note, 
25  £.  R.  0.  266. 

tJpon  reversal  of  inteilocatory  decree,  for  plaintiff,  on  qnestloxi  of  danir 
ageik  costs  were  allowed  to  plaintiff  until  the  interlocutory  decree,  and  there- 
after to  defendant 

Distinguished  in  Du  Bois  y.  Kirk,  158  U.  8.  67,  39  L.  Ed.  899, 15  Sup. 
Ct  732,  full  costs  awarded  plaintiff  where  interlocutory  decree  was 
affirmed. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  E.  B.  0.  864. 

114  tJ.  S.  447-453,  29  Ii.  Ed.  210,  5  Sop.  Ot.  941,  WE8TEBN  ELEO.  MFQ.  00. 
Y.  ANSONIA  BBA8S  ETC.  CO. 

Patents  coyering  (fld  process,  applied  to  same  subject,  with  no  change 
In  manner  of  applying  lt»  and  with  no  result  rol)8tantially  distinct  in  Its 
nature,  are  Invalid;  hence,  Olmstead  patent  process  for  compressing  Insula- 
tion of  telegn^ph  wires  is  void. 

Approved  in  Ansonia  Brass  etc.  Co.  v.  Electrical  Supply  Co.,  144 
U.  S.  18,  36  L.  Ed.  329,  12  Sup.  Ct.  604,  holding  Cowles  patent  for 
insulated  electric  conductor,  invalid. 

Right  to  patent  for  new  process.    Note,  20  E.  R.  0.  132. 

Scope  of  letters  patent  should  be  Undted  to  inyentlon  covered  by  claim, 
and  though  claim  be  illustrated.  It  cannot  be  enlarged  by  language  in  other 
parts  of  speciflcations;  e.  g.,  where  process  is  not  desciibed,  court  will  not 
infer  It  from  quaUty  of  patent  product. 

Approved  in  United  States  Consol.  Seeded  Raisin  Co.  v.  Selma  Fruit 
Co.,  195  Fed.  269,  115  C.  C.  A.  234,  words  *' substantially  as  set  forth" 
do  not  extend  to  operation  of  mechanism  described ;  Standard  Paint  Co. 
V.  Bird,  175  Fed.  356,  patent  for  roofing  material  held  not  void  for  in- 
definiteness  of  description;  Dey  Time-Register  Co.  v.  W.  H.  Bundy  Re- 
cording Co.,  169  Fed.  813,  remedy  for  mistaken  limitations  of  claims  is 
by  reissue  and  not  construction;  Schillinger  v.  Ctanford,  4  Mackey 
(D.  C),  469,  specification  of  patent  for  concrete  pavement  considered 
and  held  limited  to  definite  description  of  process ;  Grant  v.  Walter,  148 
U.  S.  554,  37  L.  Ed.  557,  13  Sup.  Ct.  701,  feature  not  covered  by  claim 
cannot  be  protected;  Johnson  Co.  v.  Pacific  Rolling  Mills  Co.,  47  Fed. 
589,  holding  defendant's  rail  did  not  infringe  form  claimed  by  plain- 

Xn— 70 
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tiff;  Ashton  Valve  Co.  v.  Coale  Muffler  etc.  Co.,  52  Fed.  318,  3  C.  C.  A. 
98,  holding  patent  for  improvement  in  safety  valve  did  not  cover  use 
of  vent  holes;  Stutz  v.  Robson,  54  Fed.  508,  holding  specification  did 
not  cover  sulphur  deposit  chamber;  H.  W.  Johns  Mfg.  Co.  v.  Robertson, 
60  Fed.  905,  holding  feature  of  improvement  in  packing  for  steam 
joints,  not  sufficiently  described;  Thomasson  v.  Bumpass,  78  Fed.  492, 
24  C.  C.  A.  180,  holding  new  features  in  poultry  crates  not  covered  by 
claim. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  R.  0.  269,  270. 

114  U.  S.  453-463,  29  K  Ed.  216,  5  Sup.  Ot.  1098,  DISTBICT  OF  00LX7MBIA 
OOMMBS.  Y.  BAIiTIMOBE  ETC.  B.  B.  CO. 

Title  to  streets  of  Washington  dty  is  in  United  States,  not  in  dty  or 
owners  of  adjacent  lots,  and  right  to  nse  them  for  any  other  than  ordinary 
use  of  streets,  must  proceed  from  Congress. 

Approved  in  Baltimore  etc.  R.  R.  Co.  v.  Taylor,  6  App.  D.  C.  271, 
following  rule;  City  of  Shelbyville  v.  Glover,  184  Fed.  239,  244,  106 
C.  C.  A.  376,  statute  giving  railroad  right  to  cross  street  does  not  per- 
mit crossing  by  switch  to  adjoining  lot;  Hopkins  v.  Baltimore  etc.  R. 
Co.,  6  Mackey  (D.  C),  317,  authority  to  lay  necessary  tracks  at  depots 
does  not  authorize  tracks  to  be  used  merely  for  making  up  and  shift- 
ing trains;  dissenting  opinion  in  Canton  v.  Cotton  Warehouse  Co.,  84 
Miss.  317, 105  Am.  St.  Eep.  428,  65  L.  B.  A.  561,  36  South.  280,  majority 
holding  power  given  to  railway  company  to  do  all  acts  incidental  to 
maintenance  of  its  road  includes  right  to  lay  conduits  in  its  right  of 
way  to  conduct  water  to  its  buildings;  Daly  v.  Georgia  etc.  R.  R.  Co., 
80  Ga.  801,  12  Am.  St.  Rep.  292,  7  S.  E.  150,  holding,  where  fee  of 
streets  was  in  State,  their  use  for  railway  must  be  by  State's  authority; 
Banman  v.  Ross,  167  U.  S.  565,  42  L.  Ed.  280,  17  Sup.  Ct.  973,  his- 
torically. 

114  U.  8.  463-464,  29  K  Ed.  221,  6  8np.  OL  944^  PAOIFIO  NAT.  BANS  T. 
SnXTEB. 

No  bond  is  required,  on  writs  of  error,  or  appeals  issuing  ftom,  or 
brought  to,  Supreme  Court,  by  direction  of  controller  of  currency,  in  suits 
by  or  against  insolvent  national  banks^  or  receivers  thereof. 

Approved  in  Garfield  v.  United  States,  32  App.  D.  C.  133,  applying 
rule  where  Secretary  of  Interior  directed  appeal  from  mandamus;  Gib- 
son V.  Peters,  150  U.  S.  344,  37  L.  Ed.  1105,  14  Sup.  Ct.  135,  receiver 
of  national  bank  is  officer  of  United  States,  within  §  380,  Rev.  Stats. ; 
Robinson  v.  Southern  Nat.  Bank,  94  Fed.  22,  dispensing  with  bond  in 
such  an  appeal. 

Distiuguished  in  In  re  Wolf,  159  Fed.  302,  rule  for  costs  on  nonresi- 
dent plaintifE  need  not  be  founded  on  affidavit. 
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Where  record  bIiowb  tbat  controller  directed  receiver  of  national  bank 
to  take  out  "writ  of  error,  case  will  not  be  dismissed  for  mere  clerical  mis- 
take in  name. 

Approved  in  Walton  v.  Marietta  Chair  Co.,  157  U.  S.  347,  39  L.  Ed. 
727,  16  Sup.  Ct.  628,  allowing  amendment  to  correct  mistake  in  name  of 
plaintiff  in  error;  Citizens'  Bank  v.  Farwell,  66  Fed.  572,  6  C.  C.  A.  24, 
holding  mere  clerical  errors  in  spelling,  or  arrangement  of  plaintiffs' 
names,  immaterial;  United  States  etc.  Accident  Assn.  v.  Weller,  30  Fla. 
219,  11  South.  788,  use  of  ''guardian"  for  ''next  friend,"  held  imma- 
terial error. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  858. 

114  U.  8.  464-474,  29  L.  Ed.  212,  5  Snp.  Ot.  965,  OAVENDEB  v.  OAVENDEB. 

If  statements  of  answer  supply  material  facta,  omitted  ftom  bill,  the 
defect  is  thereby,  waived. 

Approved  in  Cunningham  v.  Springer,  13  N.  M.  289,  82  Pac.  239,  im- 
proper exclusion  of  evidence  held  to  be  harmless  error  when  verdict  on 
anotlier  phase  rendered  evidence  useless;  Provisional  Municipality  v. 
Lehman,  57  Fed.  330,  6  C.  C.  A.  349,  holding  defects  in  bill  cured  by 
allegations  of  answer;  Richardson  v.  Green,  61  Fed.  431,  9  C.  C.  A.  665, 
regarding  demurrer  as  waived,  where  answer  supplied  defect. 

Trustee,  who  not  only  fails  to  discharge  any  duty  of  the  trust,  but 
denies  receipt  of  trust  property,  will  be  removed  upon  application. 

Approved  in  Kintner  v.  Jones,  122  Ind.  153,  23  N.  E.  702,  removal 
of  trustee  for  failure  to  sell  property  as  directed. 

Bemurrer  to  bill  setting  np  trust  on  ground  that  trust  not  sufficiently 
set  forth,  is  bad  where  facts  stated  are  sufficient  to  enable  court  to  act 
Intelligently. 

Approved  in  City  of  Denver  v.  Mercantile  Trust  Co.,  201  Fed.  810, 
120  C.  C.  A.  100,  equity  may  grant  relief  as  to  matters  occurring  subse- 
quent to  filing  of  bill,  without  supplemental  bill,  if  within  scope  of 
original  bill;  Linton  v.  Omaha  Wholesale  Produce  Market  House  Co., 
218  Fed.  335,  133  C.  C.  A.  336,  where  interest  of  party  as  trustee  ap- 
peared in  bill  in  former  suit  to  quiet  title  judgment  for  complainant 
barred  subsequent  suit  as  trustee  for  same  beneficiaries. 

Instance  of  appeal  from  order  removing  trustee. 
Cited  in  Ex  parte  Jonas,  186  Ala.  578,  64  South.  963,  order  removing 
trustee  held  not  final  decree  subject  to  appeaL 
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114  U.  8.  474-477,  29  Ii.  Ed.  215,  5  Sup.  Ot  060,  BUBTOK  ▼.  WEST  JEBSET 
FEBBT  CO. 

Oeneral  exception  to  charge,  wlii(A  does  not  direct  attention  of  conrt 
.to  portions  objected  to,  raises  no  question  for  review  in  Supreme  Oonrt. 
->'  Approved  in  Tracy  v.  Eggleston,  108  Fed.  330,  47  C.  C.  A.  357,  hold- 
ing general  exception,  not  directing  attention  of  trial  court  to  particular 
portion,  raises  no  question  of  review  in  appellate  court;  McCutcheon  v. 
Hall  Capsule  Co.,  101  Fed.  548,  41  C.  C.  A.  494,  holding  single  exception 
to  charge  as  whole,  no  attention  directed  to  any  particular  portion, 
raises  no  question  for  review;  Thomas  v.  Presbrey,  6  App.  D.  C.  220, 
Hall  V.  Needles,  1  Ind.  Ter.  151,  38  S.  W.  673,  and  Traver  v.  Smolik, 
43  App.  D.  C.  156,  all  refusing  to  consider  general  objections  to  instruc- 
tions ;  Anthony  v.  Louisville  R.  R.  Co.,  132  U.  S.  173,  S3  L.  Ed.  302,  10 
Sup.  Ct.  54,  Holder  v.  United  States,  150  U.  S.  92,  87  L.  Ed.  1010,  14 
Sup.  Ct.  10,  Baltimore  etc.  R.  R.  Co.  v.  Mackey,  157  U.  S.  92,  39  L.  Ed. 
631,  15  Sup.  Ct.  497,  McClellan  v.  Pyeatt,  50  Fed.  687,  1  C.  C.  A.  613, 
Price  V.  Pankhurst,  53  Fed.  313,  3  C.  C.  A.  551,  Walker  v.  Windsor 
Nat.  Bank,  56  Fed.  78,  5  C.  C.  A.  421,  Masonic  Ben.  Assn.  y.  Lyman, 
60  Fed.  500,  9  C.  C.  A.  104,  Thom  v.  Pittard,  62  Fed.  236,  10  C.  C.  A. 
352,  St.  Louis  etc.  Ry.  v.  Spencer,  71  Fed.  95,  18  C.  C.  A.  114,  Shelp  v. 
United  States,  81  Fed.  700,  26  C.  C.  A.  570,  Ohio  etc.  Ry.  Co.  v.  McCart- 
ney, 121  Ind.  388,  23  N.  E.  259,  and  Morrill  v.  Palmer,  68  Vt.  17,  33 
L.  B.  A.  417,  33  AtL  834,  all  holding  general  exception  of  no  avail, 
where  part  of  charge  was  sound;  Van  Stone  v.  Stillwell  etc.  Mfg.  Co., 
142  U.  S.  135,  85  L.  Ed.  964,  12  Sup.  Ct.  183,  and  Black  y.  Lewiston, 
2  Idaho,  257, 13  Pac.  81,  refusing  to  consider  general  exception  to  charge 
as  a  whole;  Chateaugay  Ore  &  Iron  Co.  v.  Blake,  144  U.  S.  488,  86  L.  Ed. 
514,  12  Sup.  Ct.  734,  and  Pittsburgh  etc.  Ry.  Co.  y.  Thompson,  82  Fed. 
728,  27  C.  C.  A.  333,  both  holding  exception  to  refusal  to  charge  series 
of  propositions  as  requested,  insufficient. 

Mere  failure  of  ferry  company  to  provide  passenger  wltb  seat,  Is  not. 
In  law,  negligence,  without  proof  of  liabltnal  failure  to  provide  those 
customarily  traveling  thereon. 

Approved  in  Houston  etc.  Ry.  Co.  v.  Bryant,  31  Tex.  Civ.  486,  72 
S.  W.  887,  holding  failure  of  railroad  company  to  furnish  every  passen- 
ger with  a  seat,  and  allowing  passenger  to  board  car,  no  vacant  seat, 
not  negligence  per  se. 

Duty  of  carrier  to  provide  seat  for  passenger.    Note,  Ann.  Gas. 
1915A,  1070. 

Passenger's  right  to  seat.    Note,  22  L.  R.  A.  260. 

Liability  of  owner  of  ferry  to  passengers.    Note,  17  Ann.  Gas.  871. 

Burden  of  proving  negligence.    Note,  18  E.  B.  G.  712. 
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Miscellaneous.  Cited  in  Rhea  v.  United  States,  6  Okl.  257,  50  Pae. 
994,  exception  to  each  and  every  and  all  of  the  instructions  given  by 
court  to  jury  is  sufficient. 

114  U.  8.  477-488,  29  L.  Ed.  179,  5  Sup.  Ot.  919,  CLAWSON  ▼.  X7NITED 


Venire  to  summon  Jurors  is  writ»  iiroper  and  necessary  to  exercise  of 
jurisdiction  of  tbe  court,  where  affirmative  provisions  of  law,  so  far  as  they 
extend,  bave  been  first  observed. 

Approved  in  Matter  of  Moran,  203  U.  S.  104,  51  L.  Ed.  108,  27  Sup. 
Ct.  25,  fifth  amendment  requiring  indictment  by  grand  jury  leaves  to 
local  law  the  determination  of  question  as  to  hoiv  grand 'jury  shall  be 
made  up;  State  v.  Rosa,  87  Conn.  593,  89  Atl.  166,  under  statutes  which 
do  not  declare  what  authority  shall  determine  from  what  locality  jury 
shall  be  selected,  power  must  be  deemed  left  to  court;  Nelson  Bennett 
Co.  V.  Twin  Palls  Land  &  Water  Co.,  14  Idaho,  23,  93  Pac.  795,  court  has 
inherent  power  to  order  bill  of  particulars  in  proper  case;  Haight  v. 
Omaha  etc.  R.  Co.,  97  Neb.  296,  149  N.  W.  779,  holding  party  complain- 
ing jury  was  improperly  drawn  must  affirmatively  show  error;  Miller  v. 
State,  3  Okl.  Cr.  465,  106  Pac.  813,  probate  court  has  inherent  right  to 
impanel  jury  to  try  case  by  common  law  method  by  issuing  open  venire ; 
Cavett  V.  Territory,  1  Okl.  Cr.  498,  507,  98  Pac.  892,  applying  rule  to 
grand  jury ;  Moore  v.  Nation,  80  Kan.  685, 18  Ann.  Cas.  397,  28  L.  B.  A. 
(N.  S.)  1115,  103  Pac.  112,  Schneider,  v.  Chew,  157  Mo.  App.  357,  138 
S.  W.  358,  Cathey  v.  Seattle  Electric  Co.,  58  Wash.  181,  108  Pac.  446, 
and  Qunnell  v.  State,  21  Wyo.  131, 128  Pac.  513,  all  holding  when  venire 
provided  by  statute  was  exhausted  court  had  inherent  power  to  issue 
open  venire;  Lovejoy  v.  United  Slates,  128  U.  S.  173,  32  L.  Ed.  390,  9 
Sup.  Ct.  58,  holding  act  of  June  30, 1879,  did  not  change  rule ;  Territory 
V.  Harding,  6  Mont.  330,  12  Pac.  754,  holding  court  might  appoint  spe- 
cial attorney,  in  absence  of  prosecutor,  to  sign  indictment;  Territory  v. 
Carmody,  8  N.  M.  384,  45  Pac.  882,  where  failure  to  resort  to  open  venire 
was  held  error;  State  v.  Hart,  19  Utah,  450,  57  Pac.  418,  419,  holding 
court  retained  power  to  impanel  by  open  venire,  after  State 's  admission 
to  Union ;  Carter  v.  Territory,  3  Wyo.  195, 196, 18  Pac.  751,  752,  approv- 
ing practice  under  Wyoming  statutes. 

Act  of  Marcb  22,  1882  (22  Stat.  30),  providing  tbat  belief  In  certain 
doctrines  of  Mormon  cburcb  should  be  cause  for  challenging  Jurors  In  prose- 
cutions for  bigamy,  polygamy,  and  unlawful  cohabitation,  Is  valid,  and 
applies  to  grand  Juries. 

Approved  in  Jenkins  v.  State,  99  Tenn.  575,  42  S.  W.  265,  sustaining 
act  excluding  from  jury  service,  all  persons  engaged  in  conspiracy 
against  law  and  order. 
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Grand  juries — Qnalifications  and  competency.  Note,  12  Am.  St. 
Rep.  907. 

Legislative  regulation  of  qualifications  of  jurors  as  violating  con- 
stitutional g^uaranty  of  right  to  trial  by  jury.  Note,  Ann.  Oas. 
1912C,  788. 

Qualification  of  grand  jurors.    Note,  28  L.  R.  A.  202. 

Miscellaneous.  Cited  in  In  le  Wilson;  11  Utah,  118,  39  P«c.  498, 
erroneously. 

114  U.  S.  48S-492,  29  L^  Ed.  183,  5  Sup.  Ot.  972,  HOFT  ▼.  UTAH. 

Under  Utah  criminal  code,  record  of  conviction  of  murder  must  either 
set  forth  charge  in  writing,  or  defendant's  waiver  of  snch  charge;  failing  in 
this,  new  trial  will  he  granted,  without  formal  bill  of  exceptions. 

Approved  in  Murphy  v.  Massachusetts,  177  U.  S.  159,  44  L.  Ed.  714, 
20  Sup.  Ct.  641,  holding  sentence  of  conviction,  under  Mass.  Acts  1851, 
c.  87,  after  reversal  of  former  judgment  on  application  of  convict,  is 
putting  in  double  jeopardy;  Bassett  v.  United  States,  137  U.  S.  502,  34 
L.  Ed.  763,  11  Sup.  Ct.  166,  arguendo. 

Distinguished  in  Territory  v.  Christensen,  4  Dak.  421,  422,  424,  31 
N.  W.  853,  854,  holding,  under  local  stathte,  charge  was  not  necessary 
part  of  judgment-roll. 

Miscellaneous.  Cited  in  Steinman  v.  United  States,  185  Fed.  53,  107 
C.  C.  A.  151,  to  point  that  reversal  of  conviction  without  directing  venire 
de  novo  is  not  final  disposal  of  case ;  State  v.  George,  84  Wash.  120,  146 
Pac.  380,  to  point  that  where  reversal  of  conviction  is  procured  on  de- 
fendant 's  writ  of  error  pTea  of  former  jeopardy  does  not  lie ;  dissenting 
opinion  in  Kepner  v.  United  States,  195  U.  S.  135,  49  L.  Ed.  126,  24  Sup. 
Ct.  797,  majority  holding  under  32  Stat,  at  L.  691,  c.  1369,  government 
cannot  appeal  from  judgment  of  acquittal  in  Philippine  Islands;  Hopt 
V.  Utah,  120  U.  S.  431,  80  L.  Ed.  709,  7  Sup.  Ct.  614,  historically;  United 
States  V.  Ball,  163  U.  S.  672,  41  L.  Ed.  303, 16  Sup.  Ct.  1195,  erroneously. 

114  U.  8.  492-601,  29  K  Ed.  221,  5  Sup.  Ct.  967,  ATIANTIC  PHOSPHATE 
CO.  V.  ORATFUN. 

Where  contract  of  sale  Is  executed  by  vendor,  by  delivery  of  goods,  lia- 
bility of  vendee  to  pay  for  them  accrues,  and  law  raises  Implied  contract  to 
pay  Interest  from  delivery,  on  purchase  money,  which  was  liquidated  by 
terms  of  Invoices  In  name  of  plaintiff,  received  and  retained  by  defendant. 

Approved  in  American  Iron  etc.  Mfg.  Co.  v.  Seaboard  Air  Line  Ry. 
Co.,  233  U.  S.  265,  58  L.  Ed.  953,  34  Sup.  Ct.  502,  acceptance  of  goods 
sold  on  credit  for  specified  time  implies  promise  to  pay  at  end  of  credit. 
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114  U.  S.  601-511,  29  If.  Ed.  244,  5  Sup.  Ot.  1009,  NEW  OBUBANB  ETC. 
K.  B.  CO.  Y.  DEIiAMOBE. 

Bfipreme  Court  has  Jurisdiction  on  error  to  State  court  Judgment^  ad- 
verse to  title  based  on  sale  in  bankruptcy. 

Approved  in  Traer  v.  Clews,  115  U.  S.  534,  29  L.  Ed.  469,  6  Sup.  Ct. 
156,  taking  jurisdiction  when  dispute  was  as  to  validity  of  transfer  by 
trustee  in  bankruptcy. 

Distinguished  in  Merritt  v.  American  Steel  Barge  Co.,  75  Fed.  816, 
21  C.  C.  A.  525,  holding  Circuit  Court  of  Appeals  has  jurisdiction  of  • 
question  whether  full  faith  and  credit  has  been  given  judgment  of  sister 
State. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  523,  535. 

Court  has  jurisdiction  to  adjudicate  railway  company  bankrupt,  and  to 
administer  its  property  under  the  bankrupt  act. 

Approved  in  In  re  Mathews  Consol.  Slate  Co.,  144  Fed.  726,  corpora- 
tion engaged  in  quarrying  slate  and  selling  it  after  trimming  and  cutting 
it  is  engaged  in  mining  and  manufacturing  business  under  Bankruptcy 
Act  July  1, 1898,  §  4b,  as  amended  in  1903. 

Corporations  subject  to  involuntary  bankruptcy  under  bankruptcy 
Jaw.    Note,  11  Ann.  Cas.  365. 

Bankruptcy — Involuntary  proceedings  against  public-service  corpo- 
rations.   Note,  33  L.  B.  A.  (N.  S.)  455. 

Franchise  to  be  a  corporation  is  not  subject  of  sale  and  transfer,  unless 
BO  made  by  positive  law;  but  franchises  to  build,  own  and  manage  railroad, 
and  to  take  tolls  thereon,  are  not  necessarily  corporate  rights,  and  have 
nothing  in  their  nature  inconsistent  with  their  being  assignable. 

Approved  in  Vicksburg  v.  Vicksburg  Waterworks  Co.,  202  U.  S.  464, 
50  L.  Ed.  1109,  26  Sup.  Ct.  660,  contract  rights  under  municipal  ordi- 
nance which  was  property  of  water  company  covered  by  mortgage  passed 
under  foreclosure  to  purchaser;  Julian  v.  Central  Trust  Co.,  193  U.  S. 
105,  48  L.  Ed.  636^  24  Sup.  Ct.  399,  property  and  franchises  of  railroad 
purchased  at  "foreclosure  sale  are  not  liable  for  satisfaction  of  judgment 
for  tort  committed  by  mortgagor  after  sale  because  of  failure  of  pur- 
chaser to  comply  with  N.  C.  Code;  Des  Moines  City  Ry.  Co.  v.  City  of 
Des  Moines,  151  Fed.  861,  street  railway  franchise  held  assignable; 
Omaha  Water  Co.  v.  City  of  Omaha,  147  Fed.  15,  8  Ann.  Cas.  614,  12 
L.  B.  A.  (N.  S.)  736,  77  C.  C.  A.  267,  foreclosure  of  mortgage  of  prop- 
erty of  water  company  passes  to  purchaser  contract  to  collect  specified 
rates  in  contract  between  company  and  city;  Farmers'  Loan  etc.  Co.  v. 
Meridian  Water  Works  Co.,  139  Fed.  665,  franchise  granted  water  com- 
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pany  to  maintain  pipes  in  street  to  supply  water  may  be  mortgaged; 
In  re  Keystone  Coal  Co.,  109  Fed.  873,  holding  mining  corporation, 
organized  under  Pennsylvania  assembly  act,  is  outside  District  Court's 
jurisdiction  to  adjudge  same  bankrupt  on  involuntary  petition;  Ft. 
Smith  Light  etc.  Co.  v.  KeUey,  94  Ark.  473,  127  S.  W.  980,  upholding 
contract  between  holder  of  franchise  to  furnish  gas  to  city  and  owner  of 
gas  wells  which  amounted  to  assignment  of  franchise;  San  Joaquin  etc. 
Lrr.  -Co.  v.  Merced  Co.,  2  Cal.  App.  600,  84  Pac  288,  where  corporation 
was  authorized  to  acquire  property,  etc.,  the  exercise  of  such  process  in 
county  other  than  where  principal  place  of  business  is  located  subjected 
property  therein  to  taxation;  New  Orleans  etc.  R.  R.  Co.  v.  City  of  New 
Orleans,  52  La.  Ann.  1838,  28  South.  314,  holding  railroad's  petition  for 
preliminary  injunction  enjoining  sale  of  franchise  advertised  for  sale  by 
city  New  Orleans  is  properly  refused;  New  Orleans  v.  New  Orleans  City 
R.  R.  Co.,  40  La.  Ann.  588,  4  South.  513,  holding  business  of  street  rail- 
road, subject  to  license  tax;  dissenting  opinion  in  Citizens'  St.  R.  Co.  v. 
City  Ry.  Co.,  64  Fed.  656,  majority  holding  city  council  could  not  limit 
franchise  to  use  street  to  less  term  than  life  of  company ._ 

Limited  in  Detroit  v.  Detroit  City  Ry.  Co.,  56  Fed.  882,  888,  holding 
franchises,  though  assigned,  terminate  with  life  of  corporation ;  State  v. 
East  Fifth  St.  Ry.  Co.,  140  Mo.  548,  62  Am.  St.  Bep.  747,  38  L.  B.  A. 
220,  41  S.  W.  957,  holding  quo  warranto  proper  remedy  to  enforce  for- 
feiture of  street  railroad  franchise ;  dissenting  opinion  in  Charlotte  etc. 
R.  R.  Co.  V.  Gibbes,  27  S.  C.  404,  4  S.  E.  57,  majority  sustaining  income 
tax  on  railroad  companies. 

Effect  of  dissolution  of  corporation,  whether  by  rei>eal  of  its  charter 
or  otherwise.    Note,  7  Am.  St.  Bep.  722,  725. 

Upon  Judicial  sale  of  railroad  property,  under  mortgage  covering  frasr 
chlses,  those  franchises  necessary  to  use  and  enjoyment  of  road  pass  to  pnr- 
cliaser;  hence,  where  they  may  be  mortgaged,  those  ftanchlses  are  canted 
hy  surrender  of  company's  property  in  bankruptcy,  and  pass  to  purchaser 
at  bankruptcy  sale. 

Approved  in  Illinois  Trust  etc.  Bank  v.  City  of  Des  Moines,  224  Fed. 
623,  where  property  of  city  street  railway  was  mortgaged  to  secure  bond 
issue  judgment  in  suit  by  city  to  declare  franchises  forfeited  is  not  bind- 
ing on  mortgagee  not  made  party;  Julian  v.  Central  Trust  Co.,  115  Fed. 
960,  53  C.  C.  A.  438,  holding  mortgage  of  railroad  of  North  Carolina, 
conveying  legal  title  to  mortgagee,  there  was  no  existing  property  left 
in  mortgagor  upon  which  judgment  could  operate;  Central  Trust  Co. 
V.  Western  etc.  R.  Co.,  112  Fed.  472,  473,  holding  property  and  fran- 
chise of  railroad  company  being  transferred  on  foreclosure,  com- 
pany's negligence  thereafter  does  not  rcQder  transferee  liable;  Lobdell 
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V.  City  of  Chicago,  227  HI  241,  81  N.  E.  361,  truat  deed  under  MiieUer 
law  giving  right  to  purchaser  at  foreclosure  sale  to  maintain  and  operate 
street  railways  is  security  on  valuable  property  of  city  other  than  fran- 
chises to  secure  certificates  and  is  increase  of  city's  debt;  dissenting 
opinion  in  McCarter  v.  Vineland  Light  etc.  Co.,  73  N.  J.  Eq.  717,  70  Atl. 
182,  majority  holding  purchaser  at  receiver's  sale  of  franchises  of  gas 
company  could  not  transfer  them  to  another;  Nat.  Foundry  etc.  Works 
V.  Oconto  Water  Co.,  52  Fed.  68,  decreeing  sale  of  water  company's  fran- 
chises, under  lien  law;  Baltimore  Trust  etc.  Co.  v.  Mayor  etc.  of  Balti- 
more, 64  Fed.  160,  grant  of  right  to  build  double  track,  accepted  and  acted 
uxx)n,  could  not  be  repealed ;  Louisville  Trust  Co.  v.  Cincinnati,  76  Fed. 
299,  22  C.  C.  A.  334,  holding  mortgagee  succeeded  to  railroad's  fran- 
chises; Burrus  v.  Columbus,  105  Ga.  45,  31  S.  E.  125,  where  franchise  to 
operate  side  track  passed  by  judicial  sale ;  Chadwick  v.  Old  Colony  R.  R. 
Co.,  171  Mass.  243,  50  N.  E.  630,  holding  franchise  to  operate  road  passed 
to  assignee  of  mortgage;  People  v.  O'Brien,  111  N.  Y.  43,  7  Am.  St.  Bep. 
697,  2  L.  B.  A.  262,  18  N.  E.  700,  holding  indefinite  grant  of  franchise 
to  use  streets  for  railroad,  survived  corporation;  Chicago  etc.  Ry.  Co.  v. 
Whiting  etc.  Ry.  Co.,  139  Ind.  303,  47  Am.  St.  Bep.  268,  26  L.  B.  A.  838, 
38  N.  E.  606,  arguendo. 

Right  to  transfer  public  franchises.    Note,  85  Am.  St  Bep.  898, 402, 
408. 

Right  to  transfer  or  mortgage  privilege  to  use  streets  for  quasi- 
public  purposes.    Note,  47  L.  B.  A.  89. 

Olty  of  New  Orleans,  having  granted  right  of  way  to  one  railroad,  could 
not  repeal  said  grant  by  subsequent  attempt  to  confer  same  right  on  an- 
other, any  more  than  by  special  repealing  ordinance. 

Approved  in  Mercantile  Trust  &  Deposit  Co.  v.  Collins  Park  R.  R.,  99 
Fed.  817,  holding  Ga.  Const.,  art.  Ill,  §  7,  prohibiting  legislature  granting 
railroad  franchises  in  cities,  without  latter 's  consent,  ordinance  granting 
franchise  is  law  of  State  respecting  contracts ;  Africa  v.  Board  of  Mayor 
etc.  of  Knoxville,  70  Fed.  734,  738,  holding  repealing  ordinance  void. 

Distinguished  in  Lake  Roland  etc.  Ry.  Co.  v.  Mayor  etc.  of  Baltimore, 
77  Md.  368,  20  L.  B.  A.  180,  26  Atl.  512,  sustaining  repealing  ordinance, 
after  track  laid. 

Rights,  duties,  and  obligations  of  street  railway  corporations  with 
respect  to  the  streets.    Note,  25  Am.  St.  Bep.  477. 

■ 

lU  XT.  S.  611^23,  29  Ii.  Ed:  240,  5  8up.  Ct.  1014,  8TUSOES  Y.  OABTEB. 

Where  taxpayer,  in  attendance  before  auditor,  was  told  of  lattef  a  pur- 
pose to  increase  liis  assessment,  this  was  substantial  compliance  with  Ohio 
itatate,  requiring  notice  of  increase. 
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Approved  in  Lee  v.  Dawson,  8  Ohio  C.  C.  371,  372,  involving  same 
legislation. 

Distinguished  in  Meyers  v.  Shields,  61  Fed.  720,  holding  notice,  under 
section  2782  of  said  statute,  did  not  cover  proceedings  under  section 

2781. 

Right  of  taxpayer  to  notice  and  opportunity  to  be  heard  on  assess- 
ment for  taxation  of  omitted  property.    Note,  12  Ann.  Car^.  468. 

Ohio  act  of  1878,  authorizing  tax  auditor  to  go  back  for  period  of  four 
years  to  correct  false  returns,  merely  gives  new  remedy  for  enforcing  exist- 
ing rlglit  to  taxes,  and  is  not  retroactive,  wltbin  constitutional  prohibition. 
Approved  in  Georgia  R,  R.  Co.  v.  Wright,  124  Ga.  615,  53  S.  E.  260, 
acceptance  by  controller  general  of  return  from  which  taxable  (property 
has  been  omitted  does  not  bar  State  of  its  right  to  proceed  against  de- 
linquent for  tax  due  on  omitted  property;  Lambe  v.  McCormick,  116 
Iowa,  175,  89  N.  W.  243,  holding  Acts  28th  Gen.  Assem.,  c.  50,  not  incon- 
sistent with  section  1374,  and  not  completely  providing  for  assessment 
of  omitted  property,  section  1374  not  superseded;  Bacon  v.  Board  of 
State  Tax  Commrs.,  126  Mich.  27,  39,  42,  85  N.  W.  309,  313,  314,  holding 
Comp.  Laws  1897,  taking  stock  foreign  corporation  owned  by  Michigan 
citizens  not  in  contravention  of  Const.  U.  S.,  art.  IV;  Adams  v.  Kuyken- 
dall,  83  Miss.  594,  35  South.  835,  Acts  1894,  c.  34,  p.  29,  appointing  State 
revenue  agent  to  supervise  action  of  taxing  officers  was  not  unconstitu- 
tional; Bogue  V.  Laughlin,  149  Wis.  282,  Ann.  Cas.  191SC,  1367,  40 
L.  R.  A.  (N.  S.)  927, 136  N.  W.  610,  upholding  statute  authorizing  assess- 
ment of  omitted  property  against  representatives  of  deceased;  State  v. 
Pors,  107  Wis.  425,  429,  83  N.  W.  708,  709,  holding  Rev.  Stats.,  §  1059 
(Wis.),  amending  laws  authorizing  reassessment  of  personal  property 
omitted  from  prior  assessment,  creates  no  new  obligation,  being  purely 
remedial;  Reynolds  v.  Bowen,  138  Ind.  445,  36  N.  E.  760,  and  Gager  v. 
Prout,  48  Ohio  St.  107,  26  N.  E.  lOlf,  sustaining  similar  statutes;  Mer- 
genthaler  v.  Crites,  4  Ohio  C.  C.  488,  amendment  of  1886  having  an  added 
penalty,  is  invalid  if  retrospective ;  Wade  v.  Eamberley,  5  Ohio  C.  C.  39, 
judgment  for  taxes,  which  omits  penalties,  is  not  invalid  under  amend- 
ment of  1886. 

Retroactive  statute  creating  right  of  action  or  setoff.    Note,  52 
L.  R.  A.  935. 

Every  statute  which  takes  away  or  impairs  vested  rights,  acquired 
under  existing  laws,  or  creates  a  new  obligation,  Imposes  a'  new  duty,  or  at- 
taches a  new  disability, '  In  respect  to  transactions  already  past,  must  be 
deemed  retrospective. 

Approved  in  New  York  Life  Ins.  Co.  v.  Board  of  Commrs.  of  Cuyahoga 
County,  99  Fed.  851,  holding  Act  Ohio,  April  21,  1898,  requiring  com- 
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missioners  to  meet  moral  obligations,  under  statute  subsequently  de- 
clared invalid,  giving  creditors  right  to  enforce  same  by  ^ction,  gives 
prohibited  right;  State  v.  Kansas  City  etc.  Bridge  Co.,  117  Ark.  619,  174 
S.  W.  254,  statute  providing  for  collection  of  overdue  corporation  taxes 
considered  and  held  retrospective;  Ross  v.  Lettice,  134  Ga.  868,  137  Am. 
St.  Rep.  281,  68  S.  E.  735,  statute  authorizing  payment  for  defending 
suit  relating  to  road  board  held  retroactive ;  Galusha  v.  Wendt,  114  Iowa, 
606,  87  N.  W.  515,  holding  Code,  §  1374  (Iowa),  providing  treasurer  to 
collect  omitted  tax  within  five  years,  and  on  refusal  to  bring  suit,  is 
retroactive,  only  tax  collectible  prior  to  act ;  Crane  v.  Cox,  18  N.  M.  382, 
385,  137  Pac.  590,  591,  statute  of  1913  relating  to  sale  of  property  for 
taxes  delinquent  previous  to  time  act  became  effective  held  not  to  act 
retrospectively  as  to  such  taxes;  Gompf  v.  Wolfinger,  67  Ohio  St.  150, 
65  N.  E.  880,  holding  judgment  final  by  laws  existing  when  rendered  can- 
not constitutionally  be  made  subject  to  review  by  statute  subsequently 
enacted ;  Anderson  v.  Ritterbusch,  22  Okl.  775,  782,  98  Pac.  1008,  1010, 
statute  providing  method  for  assessing  omitted  property  and  collecting 
taxes  considered  and  held  to  be  retrospective;  Clark  Implement  Co.  v. 
Wadden,  34  S.  D.  553, 149  N.  W.  425,  statute  requiring  purchaser  at  fore- 
closure sale  to  give  notice  to  redemptioners  before  taking  deed  held  not 
retrospective  as  to  sales  made  when  ample  time  remained  to  give  such 
notice;  Commissioners  of  Hamilton  County  v.  Rosche,  50  Ohio  St.  112, 
40  Am.  St.  Eep.  656,  19  L.  B.  A.  585,  33  N.  E.  409,  statute  authorizing 
recovery  of  taxes  already  paid,  without  protest,  held  unconstitutional; 
Wade  V.  Elimberley,  5  Ohio  C.  C.  39,  construing  Ohio  tax  legislation. 

Increase  in  proportion  of  tax  or  assessment  as  impairing  vested 
rights.    Note,  8  L.  B.  A.  (N.  S.)  549. 

Validity  of  retrospective  rate  or  tax.    Note,  22  £.  B.  C.  823. 

Taxation  of  both  capital  stock,  and  shares  In  stockholders'  hands,  Is  not 
necessarily  double  taxation. 

Approved  in  Judy  v.  Beckwith,  137  Iowa,  35,  15  Ann.  Cas.  890,  15 
L.  B.  A.  (N.  S.)  142,  114  N.  W.  569,  stock  in  foreign  corporation  held 
by  resident  is  taxable;  Commonwealth  v.  Walsh's  Trustee,  133  Ky.  116, 
117  S.  W.  400,  taxing  shareholder  on  shares  and  corporation  on  capital 
is  not  double  taxation ;  State  v.  Wheeler,  141  N.  C.  776, 115  Am.  St.  Rep. 
700,  5  L.  R.  A.  (N.  S.)  1139,  53  S.  E.  358,  upholding  statute  requiring 
highway  improvement  by  citizen  labor  and  providing  tax  on  property  for 
same  purpose;  Herrman  v.  Guttenbei^,  62  N.  J.  L.  616,  43  Atl.  707,  bond 
issue  for  improvements,  for  which  assessment  had  been  paid,  not  double 
taxation. 

Liability  to  taxation  within  State  of  shares  of  stock  of  foreign  cor- 
poration.   Note,  Ann.  Gas.  19160,  831,  883. 
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Right  to  make  impracticable  specification  good  by  amendment  or 
disclaimer.    Note,  20  £.  R.  0.  794. 

114  U.  S.  525-542.  29  L.  Ed.  264,  5  8np.  Ct  995,  FOBT  I^AVEITWOBTH 
^         B.  B.  00.  V.  LOWE. 

Where  State  land  is  purcliased  by  United  States,  for  forts,  arsenals, 
etc.,  with  consent  of  State  legislature,  Federal  jurisdiction  over  same  is 
ezcluBive  of  State  authority. 

Approved  in  Gromer  v.  Standard  Dredging  Co.,  224  U.  S.  369,  56 
L.  Ed.  805,  32  Sup.  Ct.  499,  property  within  jurisdiction  of  Porto  Rico 
is  ndi  exempt  from  taxation,  because  used  by  owner  in  performing  con- 
tract with  United  States ;  Western  Union  Tel.  Co.  v.  Chiles,  214  U.  S. 
278,  53  L.  Ed.  997,  29  Sup.  Ct.  613,  penalty  under  Virginia  statute  for 
nondelivery  of  telegram  cannot  be  collected  when  addressee  is  within 
Norfolk  navy  yard;  Battle  v.  United  States,  209  U.  S.  37,  52  L.  Ed.  672, 
28  Sup.  Ct.  422,  Federal  courts  have  exclusive  jurisdiction  of  crime  of 
murder  committed  in  postofiice  over  which  State  has  ceded  jurisdiction; 
Hamburg  American  S.  S.  Co.  v.  Grube,  196  U.  S.  415,  49  L.  Ed.  533,  25 
Sup.  Ct.  352,  public  laws  of  New  Jersey  are  in  force  in  littoral  waters 
of  Sandy  Hook  peninsula  below  low-water  mark  whether  enacted  prior 
or  subsequently  to  cession  by  New  Jersey  to  United  States  by  act  March 
12,  1846;  United  States  v.  TuUy,  140  Fed.  900,  homicide  committed  in 
place  where,  upon  admission  of  Montana  into  Union,  right  to  exclusive 
l^islation  was  reserved  to  general  government,  is  punishable  in  Federal 
court;  Johnson  v.  United  States,  38  App.  D.  C.  357,  construing  powers 
of  jury  in  capital  case  under  acts  of  Congress  relating  to  District; 
Brooks  Hardware  Co.  v,  Greer,  111  Me.  85,  86,  46  L.  B.  A.  (N.  S.)  801, 
87  Atl.  892,  national  home  for  disabled  soldiers  established  by  Congress 
is  not  subject  to  trustee  process  in  action  in  State  court;  State  v.  Mor- 
ris, 76  N.  J.  L.  224,  68  Atl.  1104,  Federal  court  has  exclusive  jurisdic- 
tion of  assault  committed  on  lands  purchased  by  United  States  with 
consent  of  State;  Farley  v.  Scheme,  208  N.  Y.  271,  47  L.  B.  A.  (N.  S.) 
1031,  101  N.  E.  891,  State  cannot  issue  liquor  tax  certificate  to  sell  on 
land  purchased  with  its  consent  by  United  States;  State  v.  Willett,  117 
Tenn.  343,  97  S.  W.  301,  inmates  of  soldiers'  home  on  land  acquired  by 
United  States  with  consent  of  State  held  not  residents  of  State  and  not 
qualified  as  voters;  Baker  v.  State,  47  Tex.  Cr.  484,  122  Am.  St.Bep. 
703,  11  Ann.  Caji.  751,  83  S.  W.  1123,  Federal  courts  have  jurisdiction 
where  offense  was  committed  on  grant  outside  of  garrison  wall,  though 
land  used  as  street;  Bank  of  Phoebus  v.  Byrum,  110  Va.  712,  135  Am. 
St.  Rep.  953,  27  L.  R.  A.  (N.  S.)  436,  67  S.  E.  350,  defendant  residing 
at  Fort  Monroe  held  subject  to  attachment  as  nonresident  though 
process  could  be  served  on  him  there;  Sharon  v.  Hill,  11  Sawy.  130,  24 
Fed.  731,  holding  Federal  jurisdiction  over  appraisers'  building  in  San 
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Francisco,  exclusive;  Martin  v.  House,  39  Fed.  695,  holding  process  of 
State  court  on  judgment  lien,  could  not  affect  title  to  such  land;  Ban- 
non  V.  Bumes,  39  Fed.  899,  holding  Kansas  City  postoffice  site  not  sub- 
ject to  taxation;  In  re  Ladd,  74  Fed.  35,  holding  State  had  no  jurisdic- 
tion over  crime  committed  at  Fort  Robinson;  State  v.  Mack,  23  Nev. 
363,  62  Am.  St.  Rep.  813,  47  Pac.  764,  holding  Federal  jurisdiction  over 
courthouse  and  postoffice  exclusive;  Foley  v.  Shriver,  81  Va.  572,  Fed- 
eral jurisdiction  exclusive  over  soldiers'  home,  so  purchased;  United 
States  V.  American  Water- Works  Co.,  37  Fed.  748,  and  Ex  parte  White, 
228  Fed.  91,  both  arguendo. 

Distinguished  in  State  v.  Board  of  Commrs.,  153  Ind.  308,  54  N.  E. 
811,  holding  State  had  jurisdiction  over  soldiers'  home;  Exum  v.  State, 
90  Tenn.  506,  25  Am.  St.  Rep.  702,  15  L.  R.  A.  882,  883,  17  S.  W.  108, 
State  could  punish  perjury  conunitted  in  its  court,  while  sitting  in 
Federal  building. 

State  jurisdiction  over  lands  of  United  States  within  State.    Note, 
17  L.  R.  A.  722. 

United  States  may  acquire  needed  lands  by  purchase,  without  conseat 
of  State  within  wUch  they  lie,  or  may,  by  exercise  of  right  of  eminent  do- 
main, where  needed  to  execute  powers  conferred  by  Constitntlon. 

Approved  in  Steele  v.  Halligan,  229  Fed.  1016,  holding  United  States 
had  jurisdiction  over  tract  of  land  acquired  by  it  ;ivithin  State  on  which 
it  had  long  maintained  penitentiary  for  Federal  prisoners ;  United  States 
V.  O'Neill,  198  Fed.  682,  power  conferred  on  Secretary  of  Interior 
under  reclamation  law  to  condemn  lands  for  irrigation  works  is  not 
limited  by  State  laws  on  eminent  domain;  United  Shoe  Machine  Co.  v. 
Duplessis  Shoe  Machine  Co.,  148  Fed.  36,  patent  granted  prior  to  Janu- 
ary 1,  1898,  which  is  limited  by  Rev.  Stats.,  §  4887,  to  terms  of  prior 
foreign  patent,  is  not  changed  by  32  Stat.  1936,  1939;  United  States  v. 
Certain  Lands,  112  Fed.  627,  holding  erection  and  use  of  fortification  by 
United  States,  impairing  value  of  neighboring  property,  does  not  consti- 
tute a  taking  of  property  entitling  to  compensation;  Van  Brocklin  v. 
Tennessee,  117  U,  S.  155,  29  L.  Ed.  846,  6  Sup.  Ct.  672,  holding  land 
purchased  by  United  States  at  tax  sale,  not  subject  to  State  taxation; 
Chappell  V.  United  States,  160  U.  S.  510,  40  L.  Ed.  514,  16  Sup.  Ct.  400, 
holding  land  might  be  condemned  for  purpose  of  lighthouse;  dissenting 
opinion  in  United  States  v.  Sargent,  162  Fed.  88,  89  C.  C.  A.  81,  ma- 
jority awarding  interest  on  compensation  allowed  in  condemnation  suit 
where  directed  by  State  laws. 

Reservation,  accompanying  consent  of  State  to  purchase  of  lands  by 
United  States,  that  process  of  State  courts  may  be  served  in  the  places  pur- 
chased, intended  to  prevent  them  from  becoming  asylums  for  fugitives  from 
justice,  and  is  not  invalid  as  interfering  with  supremacy  of  United  States. 
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Approved  in  United  States  v.  Pierce  County,  193  Fed.  532,  tax  levied 
by  State  on  property  of  United  States  held  void;  United  States  v. 
Lewis,  111  Fed.  631,  holding  whether  homicide  within  State  boundaries 
was  of  Federal  jurisdiction  depends  upon  whether  place  was  under  ex- 
clusive jurisdiction  of  United  States  within  Rev.  Stats.,  §  5339 ;  United 
States  V.  Naylon,  3  Alaska,  94,  civilian  employee  of  army  residing  on 
military  reservation  is  not  subject  to  State  road  tax;  United  States  v. 
Meagher,  37  Fed.  878,  such  reservation  did  not  affect  Federal  jurisdic- 
tion of  crime  committed  within  limits  of  the  land;  In  re  Ladd,  74  Fed. 
36,  37,  38,  this  reservation  did  not  extend  State's  jurisdiction  to  offenses 
committed  at  Fort  Robinson;  State  v.  Mack,  23  Nev.  367,  62  Am.  St. 
"Rjap.  817,  47  Pac.  766,  as  to  courthouse  and  postoffice  site. 

Where  lands  within  limits  of  State  are  acanired  by  United  States  in 
any  other  way  than  purchase,  with  State's  consent,  they  are  subject  to 
qualification,  that  forts,  arsenals,  and  other  public  buildings  erected  thereon 
for  uses  of  general  government  will  be  free  from  any  such  State  interference 
as  would  impair  their  effective  use  for  designated  purpose;  but  when  not 
so  used,  legislative  power  of  State  will  be  complete. 

Approved  in  Pundt  v.  Pendleton,  167  Fed.  1001,  teamster  in  quartei*- 
master's  department  at  military  post  cannot  be  required  by  State  to 
work  out  road  tax;  In  re  Blount,  142  Fed.  267,  where  insolvent  trans- 
ferred all  his  property  to  one  creditor  to  be  distributed  among  his  credi- 
tors save  one,  and  said  creditors  expressed  no  (Ejection,  under  Bank- 
ruptcy Act,  July  1,  1898,  c.  541,  §  56b,  30  Stat.  560,  the  single  creditor 
only  could  maintain  petition  in  bankruptcy ;  United  States  v.  Tully,,  140 
Fed.  905,  after  passage  of  the  Organic  Act,  land  sections  16  and  36,  in  the 
territory  of  Montana,  ceased  to  be  public  lands ;  United  States  v.  Tucker, 
122  Fed.  521,  holding  United  States  has  exclusive  jurisdiction  of  "place" 
under  article  I,  section  8,  Constitution,  place  purchased  by  consent  of 
State  legislature;  Territory  v.  Delinquent  Tax  List,  3  Ariz.  308,  309,  26 
Pac.  312,  holding  railroad  built  across  Indian  reservation  in  territory  sub- 
ject to  territorial  taxation,  no  treaty  stipulation  or  express  exclusion 
against  territory  jurisdiction;  Newcomb  v.  Rockport,  183  Mass.  77,  78, 
66  N.  E.  588,  589,  holding  school  committee  having  discretion  not  com- 
pelled to  furnished  transportation  to  scholars  living  on  island,  access  to 
same  being  inconvenient,  sometimes  impossible;  State  v.  Tully,  31  Mont. 
376,  78  Pac.  764,  where  certain  land  was  granted  to  proposed  State  of 
Montana,  excluding  certain  section  of  each  township,  which  remained  in 
possession  of  Federal  government,,  a  crime  committed  thereon  is  punish- 
able in  Federal  court;  Chicago  etc.  Ry.  Co.  v.  McGlinn,  114  U.  S.  545, 
29  i*.  Ed.  271,  5  Sup.  Ct.  1006,  holding  law  as  to  killing  of  animals  by 
railroad,  continued  in  effect  after  cession;  Palmer  v.  Barrett,  162  U.  S. 
403,  40  L.  Ed.  1016,  16  Sup.  Ct.  838,  holding  State  jurisdiction  extended 
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to  land  leased  by  Federal  government  to  city,  for  market  purposes; 
Crook  V.  Old  Point  Comfort  Hotel  Co.,  54  Fed.  608,  609,  610,  title  of 
Old  Point  Comfort  held  to  be  subject  to  restrictions  of  act  of  cession ; 
In  re  Kelly,  71  Fed.  549,  551,  552,  553,  Federal  court  had  no  Jurisdic- 
tion over  prosecution  for  assault,  committed  at  soldiers'  home,  Milwau- 
kee; In  re  Ladd,  74  Fed.  36,  but  holding  State  had  given  up  jurisdic- 
tion over  Fort  Robinson;  Ex  parte  Gaines,  56  Ark.  230,  19  S.  W.  603, 
interest  of  lessee  in  Hot  Springs  reservation,  subject  to  State  tax;  Bar- 
rett V.  Palmer,  135  N.  Y.  340,  31  Am.  St.  Rep.  837,  17  L.  R.  A.  723,  31 
N.  E.  1018,  holding  State  had  jurisdiction  of  civil  action,  arising  within 
ceded  territory. 

Cession  of  land  by  State  to  United  States  may  be  accompanied  by  snch 
conditions  as  State  may  see  fit  to  annex,  not  inconsistent  with  its  free  and 
effective  use  for  intended  purposes. 

Approved  in  Steele  v.  Halligan,  229  Fed.  1017,  State  and  United 
States  may  deal  with  each  other  in  reorard  to  territory  ceded  so  as  to 
carry  out  purposes  of  Constitution ;  Middleton  v.  La  Compagnie  General 
Transatlantique,  100  Fed.  868,  holding  New  Jersey  ceding  Federal  juris- 
diction over  Sandy  Hook  ''bounded  by  sea"  did  not  vest  exclusive 
jurisdiction  beyond  land  owned  above  low-water  mark;  Palmer  v.  Bar- 
rett, 162  U.  S.  403,  40  L.  Ed.  1016,  16  Sup.  Ct.  838,  holding  State  juris- 
diction extended  to  land  leased  by  Federal  government  to  city,  for 
market  purposes;  United  States  v.  Bateman,  13  Sawy.  215,  34  Fed.  88, 
murder  committed  in  Presidio  reservation,  San  Francisco,  not  an  offense 
against  United  States;  United  States  v.  Carter,  84  Fed.  624,  Federal 
court  had  jurisdiction  of  prosecution  for  murder  committed  on  battle- 
ship, at  Cob  Dock;  dissenting  opinion  in  Coyle  v.  Smith,  28  Okl.  221, 
232,  113  Pac.  984,  988,  majority  upholding  statute  relocating  capital  of 
State  prior  to  time  limited  by  enabling  act;  Steele  v.  Halligan,  229  Fed. 
1015,  arguendo. 

Distinguished  in  Territory  v.  Burgess,  8  Mont.  67,  1  L.  R.  A.  810,  19 
Pac.  561,  holding  State  had  jurisdiction  over  prosecution  for  murder, 
committed  within  Fort  Maginnis ;  United  States  v.  Sehwalby,  8  Tex.  Civ. 
App.  683,  29  S.  W.  92,  holding  act  did  not  authorize  cession  of  jurisdic- 
tion over  land  not  owned  by  United  States. 

United  States  Jurisdiction  extends  over  all  territory  within  the  States, 
and  their  authority,  as  well  as  that  of  State  within  which  property  is  situ- 
ated, is  necessary,  before  cession  of  sovereignty  or  political  jurisdiction 
can  be  made  to  foreign  country. 

Approved  in  Steams  v.  Minnesota  ex  rel.  Marr,  179  U.  S.  248,  45 
L.  Ed.  176,  21  Sup.  Ct.  82,  holding  Federal  Supreme  Court  generally 
accepts  derision  of  State  Supi*eme  Court  in  construing  its  State  Con- 
XII— 71 
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stitution,  but  competency  of  State  making  contract  matter  independent 
judgment. 

Distinguished  in  Geofroy  v.  Riggs,  133  U.  S.  267,  33  L.  Ed.  645,  10 
Sup.  Ct.  297,  holding  treaty  power  extended  to  provision  for  ownership 
and  transfer  of  property  by  foreigners. 

Oession  to  tlie  general  government  of  legislative  antlLorlty  and  political 
Jurisdiction  over  lands  within  State,  used  for  forts  or  other  public  build- 
ings, being  of  necessity  temporary,  subject  to  revert  to  State  when  the  public 
use  ceases,  and  for  interest  of  State,  as  well  as  Federal  government,  is  valid. 

•  Approved  in  United  States  v.  Andem,  158  Fed.  1000,  Federal  court 
has  jurisdiction  over  crime  committed  in  postoffice  building  owned  and 
used  by  United  States  within  State,  over  which  legislative  jurisdiction 
has  been  ceded  by  State;  United  States  v.  Certain  Lands,  112  Fed.  628, 
holding  proprietor  subdividing  tract  and  dedicating  portion  to  all  owners 
for  common  use,  is  easement  and  Federal  government  must  compensate 
therefor  for  use  inconsistent  therewith ;  Hoffmann  v.  Leavenworth  Light, 
Heat  &  Power  Co.,  91  Kan.  452,  50  L.  R.  A.  (N.  S.)  574,  138  Pac.  633, 
company  supplying  power  to  military  reservation  held  liable  under  State 
laws  for  death  due  to  defective  wiring ;  Divine  v.  Unaka  Nat.  Bank,  125 
Tenn.  107,  89  L.  B.  A.  (N.  S.)  586,  140  S.  W.  749,  State  probate  court 
has  jurisdiction  of  estate  of  inmate  of  soldiers'  home  on  land  ceded  by 
State;  Benson  v.  United  States,  146  U.  S.  330,  86  L.  Ed.  994,  13  Sup. 
Ct.  61,  holding  Federal  court  had  jurisdiction  of  crime  committed  on 
Fort  Leavenworth  reservation;  United  States  v.  Partello,  48  Fed.  677, 
holding  State  might  consent  to  retention  of  Federal  control  over  Indian 
reservation;  In  re  Ladd,  74  Fed.  39,  holding  Nebraska  lost  jurisdiction 
over  Fort  Robinson,  by  act  of  cession;  State  v.  Central  Pac.  R.  R.,  21 
Nev.  255,  30  Pac.  687,  presuming  acceptance  of  Federal  grant  of  taxing 
privilege. 

Distinguished  in  Territory  v.  Butgess,  8  Mont.  67,  1  L.  B.  A.  810,  19 
Pac.  561,  holding  State  had  jurisdiction  over  prosecution  for  murder, 
committed  within  Fort  Maginnis. 

Military  reservation  at  Fort  Leavenworth,  Kansas,  was  not  acquired  by 
purchase  with  State's  consent*  and  the  cession  of  jurisdiction  over  same  to 
United  States  is  not  exclusive,  except  so  far  as  necessary  for  its  use  as 
military  poet;  saving  clause,  reserving  right  to  tax  property  of  railroads 
within  reservation,  is,  therefore,  valid. 

Approved  in  Rice  v.  Hammonds,  19  Okl.  421,  14  Ann.  Gas.  968,  91 
Pac.  699,  county  may  tax  personal  property  of  individuals  when  located 
on  Indian  reservation. 

Distinguished  in  Coyle  v.  Smith,  28  Okl.  165,  166,  113  Pac.  962,  963, 
upholding  statute  relocating  capital  of  State  prior  to  time  fixed  by 
enabling  act. 
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Exemption  from  taxation  or  assessment  of  lands  owned  by  govern- 
mental bodies  or  in  which  they  have  an  interest.  Note,  1S2  Am. 
St.  Rep.  294. 

Right  of  State  or  territory  to  tax  personalty  on  government  reser- 
vation.   Note,  14  Ann.  Gas.  964. 

Miscellaneous.  Cited  in  78  Mich.  139,  28  South.  799,  holding  cession 
of  island  by  Mississippi  to  Federal  government,  with  certain  defined 
conditions.  United  States  will  be  presumed  to  adhere  to  conditions  spe- 
cified. 

114  U.  8.  542^547,  29  L.  Ed.  270,  6  Sup.  Ot.  1006,  CHICAGO  ETC.  BY.  CO.  T. 
McaUNK. 

Only  mode  prescribed  by  Constltntioii,  whereby  United  States  may  ao- 
anire  excloslYe'  legislative  aatbority  over  land  situate  witliln  a  State,  la  by 
purchase,  with  State's  consent;  when  audi  power  is  acquired  in  any  other 
way,  as  by  act  of  cession,  that  act  may  be  accompanied  with  any  conditions 
not  inconsistent  with  effective  use  for  public  purposes  intended. 

Approved  in  United  States  v.  Tucker,  122  Fed.  521,  holding  United 
States  has  exclusive  jurisdiction  of  ''places"  under  Const.,  art.  I,  §  8, 
place  purchased  by  consent  of  State  legislature;  State  v.  Morris,  76 
N.  J.  L.  224,  68  Atl.  1104,  State  courts  have  no  jurisdiction  of  asssault 
committed  in  postoffice  located  on  land  ceded  to  United  States;  Benson 
V.  United  States,  146  U.  S.  331,  86  L.  Ed.  994,  13  Sup.  Ct.  61,  Circuit 
Court  has  jurisdiction  of  murder  committed  within  Fort  Leavenworth 
reservation ;  Crook  v.  Old  Point  Comfort  Hotel  Co.,  64  Fed.  608,  hold-  ' 
ing  State  lien  law  in  force  within  ceded  reservation;  In  re  Kelly,  71 
Fed.  549,  551,  holding  United  States  criminal  laws  did  not  apply  to 
soldiers'  home. 

State  jurisdiction  over  lands  of  United  States  within  State.  Note, 
17  L.  B.  A.  721. 

Kansas  statute  ceding  Fort  Leavenworth  reservation  to  Utiited  States 
with  proviso  for  service  of  process,  and  taxation  of  private  property  therein, 
held  valid. 

Approved  in  Benson  v.  United  States,  146  U.  S.  330,  331,  86  L.  Ed. 
994,  13  Sup.  Ct.  61,  holding  Circuit  Court  had  jurisdiction  over  murder 
committed  on  that  reservation ;  United  States  v.  American  Water-Works 
Co.,  37  Fed.  748,  obiter;  In  re  Ladd,  74  Fed.  35,  36,  holding  Nebraska 
ceded  away  jurisdiction  over  Fort  Robinson. 

It  is  competent  for  legislature  to  cede  exclusive  jurisdiction  over  places 
needed  by  general  government  in  execution  of  its  powers,  such  use  being 
for  people  of  State  as  well  as  of  United  States,  and  such  Jurisdiction  nace»- 
sazUy  ending  when  places  cease  to  be  used  for  those  purposes. 
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Approved  in  Hamburg  American  S.  S.  Co.  v.  Grube,  196  U.  S.  415,  49 
L.  Ed.  63S)  25  Sup.  Ct.  352,  public  laws  of  New  Jersey  are  in  force  in. 
littoral  waters  of  Sandy  Hook  peninsula  below  low-water  mark  whether 
enacted  prior  or  subsequently  to  cession  by  New  Jersey  to  United 
States  by  act  March  12,  1846;  Steele  v.  Halligan,  229  Fed.  1016,  hold- 
ing lands  ceded  to  United  States  on  which  Federal  penitentiary  was 
maintained  were  within  exclusive  jurisdiction  of  United  States;  United 
States  V.  Andem,  158  Fed.  1001,  Federal  court  has  jurisdiction  of  crime 
committed  in  postoffice  building  owned  and  occupied  by  United  States, 
where  State  has  ceded  jurisdiction  over  property;  Hoffmann  v.  Leaven- 
worth Light,  Heat  &  Power  Co.,  91  Kan.  453,  60  L.  R.  A.  (N.  S.)  574, 
138  Pac.  633,  power  company  supplying  electricity  on  military  reserva- 
tion held  liable  under  State  laws  for  death  due  to  negligence  in  insula- 
tion ;  In  re  Ladd,  74  Fed.  39,  holding  Nebraska  liquor  laws  not  in  force 
in  Fort  Robinson  reservation;  United  States  v.  Carter,  84  Fed.  624, 
holding  Federal  court  had  jurisdiction  of  offense  committed  on  battle- 
ship, moored  at  Cob  Dock. 

As  to  laws  strictly  municipal  In  their  character,  the  role  is  general 
that  a  change  of  government  leaves  them  in  force,  until,  by  direct  action 
of  new  government,  they  are  altered  or  repealed. 

Approved  in  Vilas  v.  City  of  Manila,  220  U.  S.  357,  55  L.  Ed.  496,  31 
Sup.  Ct.  416,  legal  entity  of  city  of  Manila  survived  cession  to  United 
States  and  is  entitled  to  property  rights  of  its  predecessor;  Downes  v. 
Bidwell,  182  U.  S.  298,  45  L.  Ed.  1110,  21  Sup.  Ct.  791,  holding  Foraker 
act,  31  Stat,  at  Large,  77,  c.  191,  imposing  duties  upon  imports  from 
Porto  Rico  temporarily  provided  civil  government  and  revenues  for 
island,  constitutionally  exercised  by  Congress;  In  re  Chavez,  149  Fed. 
75,  80  G.  C.  A.  451,  under  civil  law  in  force  in  New  Mexico  except  as 
changed  by  statute,  community  property  acquired  by  husband  or  wife 
is  first  subject  to  community  debts,  then  antenuptial  debts  of  husband; 
Bigley  v.  New  York  etc.  R.  R.  Co.,  105  Fed.  77,  holding  New  York  stat- 
utes requiring  pilot,  vessel  from  "foreign  port,"  applied  to  vessels  from 
Porto  Rico  until  ceded  to  us  by  Spain;  Newcomb  v.  Rockport,  183  Mass. 
78,  66  N.  E.  589,  holding  school  committee  having  discretion,  not  com- 
pelled to  furnish  transportation  to  scholars  living  on  island,  access  to 
same  being  inconvenient,  sometimes  impossible;  Divine  v.  Unaka  Nat. 
Bank,  125  Tenn.  107,  39  L.  R.  A.  (N.  S.)  686,  140  S.  W.  749,  State  pro- 
bate court  has  jurisdiction  over  estate  of  deceased  inmate  of  national 
soldiers '  home  situated  on  land  ceded  by  State ;  Crook  v.  Old  Point  Com- 
fort Hotel  Co.,  54  Fed.  609,  610,  holding  mechanics*  lien  law  in  force 
within  ceded  territory;  Barnctt  v.  Bamett,  9  N.  M.  212,  50  Pac.  338, 
Spanish  law  as  to  acquest  property,  applied;  Barrett  v.  Palmer,  135  N.  Y. 
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340,  SI  Am.  St.  Rep.  837,  17  L.  R.  A.  723,  31  N.  E.  1018,  holding  State 
had  jurisdiction  to  enforce  private  rights  within  Brooklyn  navy  yard. 

Distinguished  in  In  re  Ladd,  74  Fed.  40,  holding  Nebraska  liquor  laws 
not  in  force  within  Fort  Robinson  reservation. 

114  U.  S.  648,  29  L.  Ed.  281,  5  8up.  Ct.  1008,  EX  PABTiB  HUGHES. 

Disbursements  by  counsel  or  parties  for  printing  briefs,  on  appeal  to 
Supreme  Courts  cannot  be  allowed  as  costs. 

Approved  in  Bond  v.  United  Railroads,  20  Cal.  App.  130, 128  Pac.  789, 
following  rule;  Lee  Injector  Mfg.  Co.  v.  Penberthy  Injector  Co.,  109  Fed. 
964,  48  C.  C.  A.  760,  holding  disbursements  of  counsel  for  printing  briefs 
in  the  Circuit  Court  of  Appeals  are  not  taxable  as  costs ;  The  Gov.  Ames. 
187  Fed.  48,  109  C.  C.  A.  94,  amount  paid  by  owners  of  libeled  vessel 
for  surety  bond  for  discharge  of  vessel  is  not  taxable  as  costs;  Kelly  v. 
Springfield  Ry.,  83  Fed.  188,  refusing  to  tax,  as  costs,  disbursements  for 
printing  briefs,  etc.,  in  patent  case;  Price  v.  Garland,  4  N.  M.  (John), 
366,  5  N.  M.  (Gild.),  101,  20  Pao.  183,  refusing  to  allow  cost  of  record 
and  briefs,  on  appeal. 

Items  of  expense  recoverable  by  prevailing  party  as  costs.     Note, 
88  Am.  Dec.  185. 

114  n.  S.  549-665,  29  L.  Ed.  255,  5  Sap.  Ot.  1036,  MABTXNBBima  ETC. 

B.  B.  CO.  Y.  MABOH. 

» 

Where  parties  to  railroad  construction  contract  stipulate  tli&t  decision 
of  company's  engineer  shall  condnsiYely  detennine  quantity  and  quality 
of  work,  amount  due,  etc.,  such  action  of  the  engineer,  in  absence  of  ftand, 
gross  mistake,  or  dishonest  judgment,  is  conclusive  upon  tbe  parties. 

Approved  in  Ripley  v.  United  States,  223  U.  S.  701,  56  L.  E.  618,  32 
Sup.  Ct.  352,  holding  decisions  of  engineer  in  charge  of  contract  under 
its  terms,  were  final  in  absence  of  finding  that  they  were  induced  by 
fraud;  Mercantile  Trust  Co.  v.  Hensey,  205  U.  S.  309,  10  Ann.  Cas.  572, 
51  L.  Ed.  815,  27  Sup.  Ct.  535,  architect's  certificate  is  not  conclusive 
where  not  clearly  so  provided;  Frisco  Lumber  Co.  v.  Hodge,  218  Fed. 
780,  134  C.  C.  A.  456,  upholding  estimate  of  agreed  estimator  of  stand- 
ing timber  under  terms  of  contract  to  sell  same;  Commercial  etc.  Assur. 
Co.  V.  Dalzell,  210  Fed.  608,  127  C.  C.  A.  241,  award  of  appraisers  of 
fire  loss  held  conclusive ;  Coal  etc.  Ry.  Co.  v.  Reherd,  204  Fed.  877,  123 
C.  C.  A.  155,  findings  of  engineer  as  to  amount  of  work  done  under  con- 
tract held  conclusive  when  no  claim  made  for  alleged  extra  work ;  Second 
Nat.  Bank  v.  Pan-American  Bridge  Co.,  183  Fed.  395,  105  C.  C.  A.  611, 
architect's  certificate  held  necessary  to  recover  on  contract;  Texas  Star 
Flour  Mills  Co.  v.  Moore,  177  Fed.  752,  purchaser  of  grain  by  sample 
subject  to  rules  of  board  of  trade  held  bound  by  certificate  of  quality 
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made  by  board's  inspector;  General  Fireproofing  Co.  v.  L.  Wallace 
&  Son,  175  Fed.  664,  99  C.  C.  A.  204,  final  certificate  of  architect  held 
necessary  to  relieve  contractor  from  liability  for  defects  in  work  as  it 
progressed,  though  not  objected  to  at  time ;  Memphis  Trust  Co.  v.  Brown- 
Ketchum  Iron  Works,  166  Fed.  403,  404,  405,  93  C.  C.  A.  162,  award  of 
arbitrator  under  building  contract  held  conclusive;  Cook  v.  Foley,  152 
Fed.  51,  81  C.  C.  A.  237,  provisions  making  measurements  and  classifica- 
tions of  railroad  company's  engineers  conclusive,  not  in  terms  part  of 
subcontract,  held  to  be,  under  situation  of  parties,  a  part  of  contract; 
Bush  v.  Jones,  144  Fed.  945,  6  L.  R.  A.  (N.  S.)  774,  75  C.  C.  A.  582, 
clause  in  specifications  for  foundation  of  building  that  ''whole  to  be 
made  perfectly  water-tight  and  guaranteed,"  did  not  constitute  guaranty 
that  cellar  should  be  water-tight,  but  was  only  guaranty  of  his  compli- 
ance with  specifications;  J.  J.  Moore  &  Co.  v.  Cornwall,  144  Fed.  30,  75 
C.  C.  A.  180,  charter-party  containing  provision  that  certificate  of  marine 
surveyor  that  vessel  in  proper  condition  for  voyage  should  be-fumbhed 
charterers,  contemplated  actual  survey  and  not  a  refusal  on  account  of 
her  age;  Ouild  v.  Andrews,  137  Fed.  371,  70  C.  C.  A.  49,  stipulation  in 
contract  for  construction  of  sewer  making  engineer  arbiter  of  amount 
of  work  done  and  compensation  to  be  paid  is  valid;  Conners  v.  United 
States,  130  Fed.  614,  under  contract  for  construction  of  building  con- 
taining provisions  for  excavation,  contractor  assumed  risk  of  depth  of 
excavation;  American  Bonding  etc.  Co.  v.  Gibson  County,  127  Fed.  673, 
62  C.  C.  A.  397,  holding  provision  in  contract  for  ascertaining  damages 
for  violating  provisions,  surety  has  right  to  insist  on  its  observance 
before  being  held  responsible ;  Parlin  &  Orendorff  Co.  v.  Greenville,  127 
Fed.  61,  61  C.  C.  A.  591,  holding  contractor  erecting  and  warranting 
garbage  furnace  capacity,  and  test  upheld  warranty,  town  council  cannot 
defeat  contractor's  recovery  by  being  unreasonable  in  the  matter;  United 
States  V.  Venable  Const.  Co.,  124  Fed.  273,  holding  engineer  oflicer  in 
charge  of  construction  government  coast  batteries,  having  charge  of 
''final  settlements,"  his  estimates  were  conclusive  on  the  parties;  North 
American  R.  Const.  Co.  v.  McMath  Survejdng  Co.,  116  Fed.  174,  54 
C.  C.  A.  27,  holding  action  to  recover  for  extra  work  done  in  railroad 
construction,  contract  making  engineer  arbiter  of  all  differences,  his  de- 
cision is  conclusive  thereto  appertaining;  Boyce  v.  United  States  Fidelity 
etc.  Co.,  Ill  Fed.  143,  49  C.  C.  A.  276,  holding  positive  statement  of  for- 
feiture need  not  be  made,  provision  of  contract  permitting  city  to  ter- 
minate contract,  delay  continuing  after  ten  days'  notice;  Shriner  v. 
Craft,  166  Ala.  158,  139  Am.  St.  Rep.  19,  28  L.  R.  A.  (N.  S.)  460,  51 
South.  888,  architect's  certificate  held  conclusive  as  to  damage  from  con- 
tractor'ff  default;  Abercrombie  v.  Vandiver,  126  Ala.  532,  28  South.  497, 
holding  railroad  construction  to  be  done  to  satisfaction  of  company's 
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engineer,  did  not  make  en^neer's  estimates  of  amount  dne  conclusive; 
Chapman  &  Dewey  Land  Co.  v.  Wilson,  91  Ark.  42,  120  S.  W.  395,  re- 
port of  viewers  of  ditch  work,  done  under  drainage  law,  confirmed  by 
court  and  not  appealed  from,  held  final;  Boston  Store  v.  Schleuter,  88 
Ark.  224,  114  S.  W.  246,  question  of  architect's  good  faith  is  for  jury; 
Ark.  Mo.  Zinc  Co.  v.  Patterson,  79  Ark.  513,  96  S.  W.  172,  contract  that 
mining  machinery  must,  when  installed,  be  satisfactory  to  named  person, 
is  binding;  Rialto  Construction  Co.  v.  Reed,  17  Cal.  App.  33,  118  Pac. 
474,  estimates  of  engineer,  under  contract,  of  materials  moved,  held  con- 
clusive ;  Empson  Packing  Co.  v.  Clawson,  43  Colo.  193, 194,  95  Pac.  547, 
548,  stipulation  in  contract  to  raise  peas  for  canning  that  packing  com- 
pany's  inspector  should  be  sole  judge  of  fitness  of  peas  for  canning  held 
binding,  and  his  decision  conclusive;  Southern  Mfg.  Co.  v.  R.  L.  Mobs 
Mfg.  Co.,  13  Ga.  App.  856,  81  S.  E.  266,  architect's  certificate  held  pre- 
requisite to  liability  of  owner  on  building  contract;  Nelson  Bennett  Co. 
V.  Twin  Falls  Land  &  Water  Co.,  14  Idaho,  26,  93  Pac.  796,  setting  aside 
determination  of  engineer  on  estimates  and  classifications  for  prejudice 
of  his  assistant;  Green  Bay  Lumber  Co.  v.  Independent  School  Dist.,  125 
Iowa,  233, 101  N.  W.  87,  under  contract  for  construction  of  schoolhouse 
which  provided  that  payments  should  be  made  as  work  progressed  on 
architect's  certificates,  payments  made  to  contractor  on  such  certificates 
on  information  furnished  him  by  superintendent  were  suflElcient;  Edwards 
V.  Hartshorn,  72  Kan.  24,-  82  Pac.  522,  provision  in  contract  between 
principal  contractor  and  subcontractor  for  grading  of  railroad,  that  work 
should  be  under  supervision  of  engineer,  who  should  make  estimates  for 
basis  of  payments,  and  that  his  decision  should  be  final,  is  valid;  Shea 
V.  Sewerage  etc.  Board,  124  La.  329,  50  South.  176,  stipulation  in  sewer 
contract  that  superintendent  shall  decide  disputes  as  to  character,  quan- 
tity and  compensation  for  work  held  binding;  Seretto  v.  Rockland  etc. 
Ry.  Co.,  101  Me.  145,  63  Atl.  653,  where  contract  provides  that  install- 
ments to  be  paid  by  defendant  to  plaintiff  contractor  for  work  on  rail- 
road shall  be  determined  by  engineer,  and  another  engineer  is  substi- 
tuted, estimates  of  substituted  engineer  are  binding;  Filston  Farm  Co. 
V.  Henderson  &  Co.,  106  Md.  369,  67  Atl.  233,  where  contract  provided 
payments  should  be  made  only  on  architect's  certificate,  production  of 
certificate  is  condition  precedent  to  owner's  liability;  White  v.  Abbott, 
188  Mass.  102,  74  N.  E.  306,  provision  in  contract  between  contractor 
and  subcontractor  that  if  latter  should  fail  to  complete  contract  and 
owner  should  be  obliged  to  complete  it  and  expense  to  be  deducted  from 
contract  price,  and  cost  to  be  certified  by  architect,  is  valid,  and  archi- 
tect's  determination  is  binding;  National  Contracting  Co.  v.  Common- 
wealth, 183  Mass*  95,  66  N.  E.  642,  holding  engineer  supervising  sewer 
construction  with  full  power  to  order  necessary  changes,  contractor  must 
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make  same,  though  engineer  unreasonably  orders  them;  Standard  Const. 
Co.  V.  Brantley  Granite  Co.,  90  Miss.  26,  43  South.  301,  architect's  re- 
fusal to  grant  extension  to  furnish  materials  when  plaintiffs  were  pre- 
vented by  force,  held  arbitrary  and  unjust;  Williams  v.  Santa  Fe  Ry. 
Co.,  153  Mo.  499,  54  S.  W.  693,  holding  referee's  finding,  approved  by 
trial  court,  will  not  be  disturbed  on  appeal,  there  being  substantial  evi- 
dence to  support  it;  Rogers  v.  Rehard,  122  Mo.  App.  49,  97  S.  W.  963, 
appraisement  of  value  of  telephone  systems  by  agreed  persons  held  con- 
clusive ;  Dare  County  v.  Smith  Const.  Co.,  152  N.  C.  27,  67  S.  E.  39,  in- 
spector's  certificate  as  to  work  done  on  public  building  held  conclusive; 
Burgin  v.  Smith,  151  N.  C.  574,  166  S.  E.  613,  superintendent's  accept- 
ance of  courthouse  held  binding  on  county;  C.  A.  Webb  &  Co.  v.  Trus- 
tees of  Morganton  Graded  School,  143  N.  C.  306,  55  S.  E.  721,  provision 
in  contract  for  purchase  of  bonds  that  bonds  must  be  legally  issued  to 
satisfaction  of  purchaser's  attorney,  held  to  require  only  his  good  faith 
in  rejecting  bonds;  Williams  v.  Mount  Hood  Ry.  &  Power  Co.,  67  Or. 
258,  259,  Ann.  Gas.  1913A,  177,  110  Pac.  492,  estimates  of  engineer  are 
not  conclusive  when  not  specifically  made  so  by  contract;  Livesley  v. 
Johnston,  45  Or.  46,  106  Am.  St.  Bep.  647,  65  L.  B.  A.  783,  76  Pac.  949, 
contract  for  sale  of  hox)s  providing  for  quantity  and  price,  etc.,  is  not 
wanting  in  mutuality  because  they  must  be  ''according  to  judgment"  of 
buyer;  Vanderhoof  v.  Shell,  42  Or.' 585,  72  Pac.  129,  holding  architect 
also  superintendent  of  work  verbally  promising  contractor  additional 
time,  delay  caused  by  others,  written  statement  was  immaterial;  Jones 
V.  Gilchrist,  88  Tex.  92,  30  S.  W.  443,  holding  railroad  engineer  having 
power  to  remove  stone,  gives  him  authority  to  determine  the  quality  of 
stone  to  be  used ;  Kettler  Brass  Mfg.  Co  v.  0  'Neil,  57  Tex.  Civ.  571,  122 
S.  W.  901,  execution  to  satisfaction  of  architect  of  contract  for  bronze 
doors,  held  condition  precedent  to  recovery  under  contract;  Dallas  Bldg. 
&  Loan  Assn.  v.  Thomas,  36  Tex.  Civ.  272,  81  S.  W.  1044,  where  build- 
in'^  contract  required  building  to  be  completed  to  satisfaction  of  archi- 
tect, in  suit  on  contractor's  bond  after  abandonment,  sureties  were 
bound  by  testimony  of  architect  that  certain  items  were  necessary  to 
complete  building;  Billmyer  v.  Hamburg-Bremen  Fire  Ins.  Co.,  57 
W.  Va.  47,  49  S.  E.  902,  903,  an  award  made  in  pursuance  to  condition 
in  policy  of  insurance  is  final  to  amount  of  loss  but  not  as  to  other  mat- 
ters ;  Fairmont  Plumbing  Co.  v.  Carr,  64  W.  Va.  276,  46  S.  E.  460,  where 
contract  for  plumbing  home  provides  that  final  payment  shall  be  made 
when  work  is  completed  to  satisfaction  of  architect,  his  reasons  for  re- 
jection if  made  in  good  faith  cannot  be  inquired  into;  Hamilton  v.  Liver- 
pool etc.  Ins.  Co.,  136  U.  S.  256,  34  L.  Ed.  424,  10  Sup.  Ct.  950,  holding 
stipulation  for  appraisal,  in  insurance  policy,  binding;  Chicago  etc.  R.  R. 
Co.  V.  Price,  138  U.  S.  192,  84  L.  Ed.  919,  11  Sup.  Ct.  291,  where  rule 
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was  applied  in  favor  of  the  contractor;  Pauly  etc.  Mfg.  Co.  v.  Hemphill 
County,  62  Fed.  704,  10  C.  C.  A.  595,  upholding  commissioner's  decision 
on  jail  construction  contract ;  Sheffield  etc.  Ry.  Co.  v.  Gordon,  151  U.  S. 
292,  38  L.  Ed.  166,  14  Sup.  Ct.  345,  superintendent's  acceptance  held 
conclusive  as  to  its  quality;  United  States  v.  Gleason,  175  U.  S.  602,  44 
L.  Ed.  290,  20  Sup;  Ct.  234,  where  right  of  contractors  to  extension  of 
time  was  left  to  engineer's  decision;  Ogden  v. 'United  States,  60  Fed. 
727,  9  C.  C.  A.  251,  engineer's  decision,  ^s  to  quantity  and  quality  of 
work,  held  conclusive;  Mundy  v.  Louisville  etc.  R.  Co.,  67  Fed.  637,  14 
C.  C.  A.  583,  as  to  material  excavated  in  railroad  grading;  Elliott  v. 
Missouri  etc.  Ry.  Co.,  74  Fed.  709,  711,  21  C.  C.  A.  32,  as  to  inspection 
and  classification  of  ties  furnished;  Newman  v.  United  States,  81  Fed. 
126,  as  to  classification  of  excavations,  etc.,  in  road  building;  Michigan 
Stone  etc.  Co.  v.  Harris,  81  Fed.  931,  27  C.  C.  A.  6,  where  purchase  of 
bonds  was  conditioned  on  their  approval  by  buyer's  attorney;  Breyman 
V.  Ann  Arbor  R.  Co.,  85  Fed.  584,  where  manager's  certificate  of  work 
done  was  held  conclusive;  Logansport  etc.  Gas  Co.  v.  Peru,  89  Fed.  187, 
when  franchise  gave  council  right  to  fix  gas  rate,  after  specified  time; 
Western  Assurance  Co.  v.  Hall,  112  Ala.  325,  20  South.  449,  stipulation 
in  policy  for  arbitration,  held  binding;  Electric-Lighting  Co.  of  Mobile 
V.  Elder,  115  Ala.  152,  21  South.  987,  construing  term  ''satisfactory 
completion";  Hot  Springs  Ry.  Co.  v.  Maher,  48  Ark.  529,  3  S.  W.  641, 
as  to  quantity  and  quality  of  work  on  railroad;  Howard  v.  Pensacola 
etc.  R.  R.  Co.,  24  Fla.  600,  5  South.  374,  settlement  on  basis  of  engineer's 
estimates  concluded  plaintiff;  Ross  v.  McArthur,  85  Iowa,  206,  52  N.  W. 
126,  as  to  classification  of  excavations,  measurements,  etc. ;  Covington  v. 
Limerick  (Ky.),  40  S.  W.  256,  as  to  estimate  of  extra  work  done;  Wilbur 
V.  Bingham,  3  Ohio  C.  C.  462,  where  furnace  was  to  be  put  in  to  suit 
purchaser,  error  to  charge  that  if  properly  put  in  he  must  take  it;  Moore 
V.  Gaus  Mfg.  Co.,  113  Mo.  108,  20  S.  W.  977,  holding,  when  work  was 
completed  in  accordance  with  contract,  court  of  law  had  jurisdiction; 
Baltimore  etc.  R.  R.  Co.  v.  Brydon,  65  Md.  227,  57  Am.  Bep.  326,  9  Atl. 
128,  where  question  of  good  faith  was  properly  left  to  jury;  New  Eng- 
land Trust  Co.  V.  Abbott,  162  Mass.  154,  27  L.  E.  A.  279,  38  N.  E.  434, 
purchaser  bound  by  agreement  for  appraisal  of  stocks;  Williams  v. 
Chicago  etc.  Ry.  Co.,  112  Mo.  487,  490,  495,  497,  34  Am.  St.  Bep.  418, 
421,  424,  426,  20  S.  W.  637,  638,  640,  holding  under  allegations,  plaintiff 
must  show  engineer's  refusal  to  act;  East  Tennessee  etc.  R.  R.  Co.  v. 
Central  Lumber  etc.  Co.,  95  Tenn.  544,  545,  32  S.  W.  636,  637,  as  to  allow- 
ances for  extra  work,  etc.;  Jones  v.  Risley,  91  Tex.  7,  32  S.  W.  1030, 
where  bridge  materials  were  subject  to  engineer's  approval;  Kilgore  v. 
Northwest  Texas  Baptist  Educational  Society,  89  Tex.  469,  35  S.  W. 
145,  as  to  architect's  estimates;  Boettler  v.  Tendick,  73  Tex.  494,  5 
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L.  B.  A.  276,  11  S.  W.  500,.  builder  bound  by  architect's  acceptance; 
dissenting  opinion  in  Connecticut  Fire  Ins.  Co.  v.  Hamilton,  59  Fed.  264, 
8  C.  C.  A.  114,  majority  holding  insurance  company  had  waived  right  to 
stipulated  appraisal;  dissenting  opinion  in  Wortman  v.  Kleinschmidt, 
12  Mont.  336,  30  Pac.  286,  majority  holding  builder  not  liable  for  extra 
work,  not  ordered  by  architects ;  dissenting  opinion  in  Norfolk  etc.  R.  Co. 
v.  Mills,  91  Va.  643,  2^  S.  E.  664,  majority  holding  engineer's  mistake 
amounted  to  fraud. 

Distinguished  in  United  States  Fidelity  etc.  Co.  v.  United  States,  194 
Fed.  620,  116  C.  C.  A.  187,  surety  on  Federal  building  contractor's  bond 
held  discharged  by  government  taking  possession  on  contractor's  default 
and  completing  work  by  substantially  different  contract  with  another; 
Jefferson  Fire  Ins.  Co.  v.  Bierce,  183  Fed.  590,  holding  void  agreement 
in  insurance  agency  contract  to  arbitrate  disputes  thereunder,  as  ousting 
courts  of  jurisdiction;  Use  v.  Aetna  Indemnity  Co.,  55  Wash.  490,  104 
Pac.  788,  certificate  of  architect  as  to  cost  of  completing  work  after 
breach  by  contractor,  held  not  conclusive,  under  circumstances,  on  con- 
tractor's surety;  Lunsford  v.  Wren,  64  W.  Va.  469,  63  S.  E.  313,  bill  to 
enforce  mechanic's  lien  need  not  allege  compliance  with  provision  that 
payments  were  conditioned  on  certificates  of  architect;  Lewis  v.  Chicago 
etc.  Ry.  Co.,  49  Fed.  709,  relieving  against  mistakes  arising  from  wrong 
construction  of  contract,  by  engineer;  Central  Trust  Co.  v.  Louisville 
etc.  Ry.  Co.,  70  Fed.  284,  holding  contract  in  question  did  not  render 
engineer's  decision  conclusive;  Marks  v.  Northern  Pac.  R.  Co.,  76  Fed. 
946,  22  C.  C.  A.  630,  where  engineer's  award  and  refusal  to  act  were 
held  to  show  bad  faith ;  Crane  Elevator  Co.  v.  Clark,  80  Fed.  708,  711, 
26  C.  C.  A.  100,  holding  question  of  bad  faith  should  have  gone  to  jury ; 
Manchester  Fire  Assurance  Co.  v.  Koemer,  13  Ind.  App.  378,  55  Am.  St. 
Rep.  235,  40  N.  E.  1111,  holding  agreement  for  arbitration  waived;  Mil- 
waukee etc.  Ins.  Co.  v.  Stewart,  13  Ind.  App.  645,  42  N.  E.  292,  where 
company  lost  right  to  arbitration  by  failure  to  submit ;  Moran  v.  Schmitt, 
109  Mich.  292,  67  N.  W.  326,  where  refusal  to  make  estimates  was  held 
to  show  bad  faith;  G.  H.  etc.  Ry.  v.  Henry,  65  Tex.  691,  692,  engineer's 
decision  not  binding,  where  based  on  erroneous  construction  of  contract; 
Sigler  V.  Beebe,  44  W.  Va.  690,  30  S.  E.  77,  jury  having  found  that  there 
was  fraud  in  agreed  measurement,  new  trial  denied. 

Conclusiveness  of  decision  of  architect  or  engineer  under  working 
contract.    Note,  10  Ann.  Gas.  676. 

Effect  of  decision  of  architect,  en^neer,  or  umpire  in  case  of  fraud 
or  mistake.    Note,  1  L.  B.  A.  (N.  S.)  1052. 

Miscellaneous.  Cited  in  El  Paso  etc.  R.  R.  Co.  v.  Eichel,  226  tJ.  S.  594, 
57  L.  Ed.  872,  33  Sup.  Ct.  179,  by  counsel  to  show  laws  of  New  Mexico 
at  time  contract  in  question  was  made. 
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lU  V.  8.  565-562,  29  Ik  EcL  248,  5  Bap.  Ot  1038,  STRANG  ▼.  BRADNEB. 

Tenn  '*fraad,"  used  in  baiiknipt  act,  deflxdng  debts  not  dischargeable, 
means  positlye  ftaud  involTlng  moral  turpitude  or  intentional  wrong,  not 
implied  fraud,  or  fraud  in  law. 

Approved  in  Forsyth  v.  Vehmeyer,  177  U.  S.  182,  44  L.  Ed.  725,  20 
Sup.  Ct.  625,  holding  obtaining  money  falsely  representing  that  borrower 
had  certain  wood  cut  and  piled,  sale  of  same  having  already  been  made 
to  other,  exempts  from  bankruptcy  discharge;  In  re  Collins,  157  Fed. 
123,  holding  merchant  not  guilty  of  fraud  where  statement  made  on 
showing  of  books,  even  though  same  was  erroneous  on  account  of  failure 
of  bookkeeper  to  enter  liability ;  Dilley  v.  Simmons  Nat.  Bank,  108  Ark. 
347,  158  S.  W.  146,  holding  debt  procured  through  fraud  not  released 
by  discharge ;  Crawford  v.  Burke,  201  111.  589,  66  N.  E.  835,  holding  act 
1867  and  act  1898,  cl.  2,  prevents  dil^charge  of  bankrupt  from  debt  in 
case  of  fraud,  though  not  acting  in  fiduciary  capacity  or  as  officer ;  Louis- 
ville etc.  R.  Co.  V.  Bryant,  149  Ky.  365,  149  S.  W.  832,  holding  evidence 
showed  defendant  did  not  obtain  shipment  of  goods  through  fraud ;  Ruff 
V.  Milncr,  92  Mo.  App.  630,  holding  debts  created 'by  embezzlement,  de- 
falcation, etc.,  while  acting  as  officer  or  in  fiduciary  capacity,  not  affected 
by  discharge  in  bankruptcy;  Noble  v.  Hammond,  129  U.  S.  68,  32  L.  Ed. 
623,  9  Sup.  Ct.  236,  debt,  created  by  innocent  mingling  of  proceeds  of 
collection  with  bankrupt's  funds,  discharged;  Ames  v.  Moir,  138  U.  S. 
311,  34  L.  Ed.  964, 11  Sup.  Ct.  312,  call  for  delivery  of  goods  under  con- 
tract, made  after  bankrupt's  insolvency,  held  fraudulent;  Upshur  v. 
Briscoe,  138  U.  S.  377,  34  L.  Ed.  935,  11  Sup.  Ct.  317,  where  designation 
of  bankrupt  as  trustee  did  not  affect  transaction,  facts  of  which  created 
simple  debt ;  Georgia  R.  R.  v.  Cubbedge  etc.  Co.,  75  6a.  323,  mere  failure 
of  bankrupt  to  account  for  goods  held  in  trust,  not  fraud;  Lawrence  v. 
Harrington,  122  N.  Y.  412,  25  N.  E.  407,  where  debt  created  by  conver- 
sion of  funds  collected,  was  held  discharged. 

Distinguished  in  Herrlich  v.  McDonald,  80  Cal.  479,  22  Pac.  301,  hold- 
ing money,  taken  by  stock  dealer  to  purchase  stock  for  another,  held  in 
fiduciary  capacity. 

Proof  of  claim  in  bankruptcy  as  bar  to  action  for  deceit  in  securing 
credit.    Note,  43  L.  R.  A.  (N.  S.)  650. 

Claim  against  bankrupt  for  damages,  on  account  of  fraud  or  deceit 
practiced  by  bim,  is  not  discharged  by  proceedings  in  bankruptcy,  even 
though  proved  against  his  estate,  and  dividend  thereon  received;  accordingly, 
where  notes  were  procured  by  false  representatiox^  the  debt  was  not  dis- 
charged. 

Approved  in  In  re  A.  F.  Hardie  &  Co.,  143  Fed.  608,  false  statement 
made  by  partner  in  ordinary  course  of  business  in  buying  merchandise, 
for  purpose  of  buying  goods  on  credit,  bars  other  partners  from  right  to 
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discharge  in  bankmptcy  under  Bankruptcy  Act,  July  1, 1898;  Standard 
Sewing  Macliine  Co.  v.  Alexander,  68  S.  C.  510,  47  S.  £.  712,  plaintiff 
in  tort  on  ground  that  goods  obtained  by  fraudulent  representations  not 
estopped  by  proving  in  bankruptcy  court  notes  taken  for  price  of  goods. 

Proving  claim  in  bankruptcy  as  precluding  claimant  from  subse- 
quently suing  thereon  as  grounded  in  fraud.  Note,  Ann.  Cas. 
1912B,  821. 

Effect  of  discharge  in  bankruptcy  on  liability  for  fraud  or  obtain- 
ing property  by  false  pretenses  or  r^resentations.  Note,  20  Ann. 
Cas.  308,  311. 

If  in  coarse  of  partnership  business  partner  makes  ftandnlent  mis- 
raspresentations  of  fact,  to  injury  of  innocent  persons,  ivitlioat  notice  of 
limitations  upon  his  general  anthori^,  his  partners  are  reqionstble  theref  or» 
though  ignorant  of  the  frand;  especially  if  they  received  and  appropriated 
its  ftoits. 

Approved  in  Prank  v.  Michigan  Paper  Co.,  179  Fed.  779,  80  L.  R.  A. 
(K.  S.)  623,  103  C.  C.  A.  268,  following  rule;  In  re  Schwartz  &  Co.,  201 
Fed.  168,  applying  principle  even  though  partner  was  old  lady;  In  re 
Schultz,  109  Fed.  265,  holding  fraud  of  partner  in  keeping  firm's  books, 
he  having  sole  charge,  not  imputable  to  innocent  partner,  but  defeats 
his  discharge  in  bankruptcy ;  Kavanaugh  v.  Mclntyre,  210  N.  Y.  183, 104 
N.  £.  137,  holding  partners  bound  by  tort  of  other  in  converting  stock ; 
Brundage  v.  Mellon,  5  N.  D.  73,  63  N.  W.  209,  holding  evidence  of  part- 
ner's misrepresentations,  admissible  to  charge  firm;  dissenting  opinion 
in  Hardie  v.  Swafford  Bros.  Dry  Goods  Co.,  165  Fed.  595,  20  L.  R.  A. 
(N.  S.)  785,  91  C.  C.  A.  426,  majority  holding  where  other  partner  had 
no  knowledge  of  false  statement  it  will  not  bar  his  discharge. 

Distinguished  in  W.  S.  Peck  Co.  v.  Lowenbein,  178  Fed.  184,  101 
C.  C.  A.  498,  holding  partner  not  guilty  of  fraud  where  statements  made 
by  him  were  believed  by  him  to  be  true ;  Hardie  v.  -Swafford  Bros.  Dry 
Goods  Co.,  165  Fed.  589,  592,  20  L.  B.  A.  (N.  S.)  785,  91  C.  C.  A.  426, 
holding  where  other  partner  had  no  knowledge  of  false  statement  it  will 
not  bar  his  discharge. 

Liability  of  one  partner  for  the  tortious  acts  of  the  other.  Note, 
67  Am.  St  Bep.  47. 

Partnership  liability  for  torts.    Note,  51  L.  B.  A.  480. 

Liability  of  partner  for  fraud  committed  by  copartner.  Note,  Ann. 
Gas.  1912A,  1337,  1338. 

Liability  of  firm  for  unauthorized  act  of  partnership.  Note,  19 
E.  B.  C.  460. 
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114  V.  8.  56^564,  29  K  Ed.  272,  6  Sup.  Ot.  1080,  ALUNO  ▼.  UNITED 
STATES. 

Claims  against  United  States,  for  money  received  from  Mexico,  under 
treaty  of  July  4, 1868,  are  claims  founded  on  treaty,  over  which  Court  of 
Claims  has  no  Jurisdiction. 

Distinguished  in  United  States  v.  Weld,  127  U.  S.  55,  82  L.  Ed.  64,  8 
Sup.  Ct.  10Q2,  holding  claim  against  gross  sum  allowed  to  United  States^ 
under  Geneva  award,  not  within  rule. 

114  U.  S.  564-4675,  29  L.  Ed.  277,  6  Sup.  Ot.  1050,  WAIJ5S  ▼.  WHITNEY. 

Act  of  March  3,  1885,  restored  appellate  Jurisdiction  of  Supreme  Court, 
In  habeas  corpus  cases,  over  decisions  of  Circuit  Courts;  this  Included  Juris- 
diction over  similar  Judgments  of  Supreme  Court  of  District  of  Columbia. 

Approved  in  Ex  parte  Terry,  128  U.  S.  302,  32  L.  Ed.  408,  9  Sup.  Ct. 
78,  8.  c,  note  to  13  Sawy.  461,  where  original  application  to  Supreme 
Court  for  writ  of  habeas  corpus  was  entertained,  Circuit  Court  having 
made  the  order  of  commitment;  In  re  Heath,  144  U.  S.  95,  36  L.  Ed. 
860,  12  Sup.  Ct.  616,  refusing  to  grant  writ  of  error  to  Supreme  Court, 
District  of  Columbia,  in  criminal  case;  Ex  parte  Mirzan,  119  U.  S.  586, 
30  L.  Ed«  513,  7  Sup.  Ct.  342,  refusing  to  entertain  original  application 
for  writ ;  Shoemaker  v.  United  States,  147  U.  S.  301,  37  L.  Ed.  185,  13 
Sup.  Ct.  391;  King  v.  McLean  Asylum,  64  Fed.  341,  26  L.  B.  A.  789,  14 
C.  C.  A.  145,  arguendo. 

Limited  in  In  re  Palliser,  40  Fed.  575,  holding  appeal  to  Supreme 
Court  would  not  lie  in  habeas  corpus  case^  where  writ  is  returnable 
before  circuit  judge. 

Denied  in  Cross  v.  Burke,  146  U.  S.  86,  87,  86  L.  Ed.  898,  13  Sup.  Ct. 
23,  holding  no  appeal  lay  from  Supreme  Courts  District  of  Columbia, 
in  habeas  corpus  proceeding. 

Estoppel  by  record.    Note,  11  E.  B.  0.  16. 

Civil  courts  cannot  Interfere  with  naval  court-martial  In  performance 
of  Its  duty,  by  writ  of  prohibition  or  other  writ  of  that  nature;  and  may 
relieve  person  from  imprisonment  under  order  of  such  court  only  by  writ 
of  habeas  corpus,  where  It  is  apparent  that  court-martial  proceeds  without 
Jurisdiction. 

Approved  in  Boyle  v.  Sinclair,  178  U.  S.  611,  44  L.  Ed.  1215,  20  Sup. 
Ct.  1029,  reaffirming  rule;  United  States  v.  Whitney,  4  Mackey  (D.  C), 
535,  537,  refusing  to  issue  writ  of  prohibition  against  naval  court- 
martial;  Kurtz  V.  Moffitt,  115  U.  S.  500,  29  L.  Ed.  461,  6  Sup.  Ct.  152, 
holding  police  had  no  authority  to  arrest  and  detain  deserter;  Smith 
V.  Whitney,  116  U.  S.  177,  29  L.  Ed.  604,  6  Sup.  Ct.  575,  refusing  to 
prohibit  court-martial  to  try  paymaster  for  *' scandalous  conduct";  In 
re  Spencer,  40  Fed.  150,  remanding  minor^  convicted  of  desertion  by 
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court-martial;  In  re  Zimmerman,  12  Sawy.  260,  30  Fed.  178,  refusing  to 
interfere  by  habeas  corpus^  where  court-martial  had  jurisdiction  of 
offense. 

The  writ  of  prohibition.    Note,  111  Am.  St  Rep.  9S6. 

Review  of  proceeding  of  courts-martial  by  civil  courts.    Note,  17 
Ann.  Gas.  445. 

Superintending  control  of  civil  courts  over  courts-martial.    Note, 
20  L.  B.  A.  (N.  S.)  415. 

Habeas  corpus  Is  not  a  writ  of  error,  though  In  some  cases  in  which 
court  issuing  it  has  appellate  power  over  detaining  court  it  may  be  used; 
with  writ  of  certiorari,  for  that  purpose. 

Approved  in  Cooley  v.  Morgan,  221  Fed.  253,  136  C.  C.  A.  210,  hold- 
ing Circuit  Court  of  Appeals  of  eighth  district  cannot  review  judgment 
of  seventh  district;  Kurtz  v.  Moffitt,  115  U.  S.  497,  29  L.  Ed.  460,  6  Sup. 
Ct.  151,  holding  writ  of  habeas  corpus  not  removable  from  State  to  Cir- 
cuit Court;  Horner  v.  United  States,  143  U.  S.  578,  86  L.  Ed.  269,.  12 
Sup.  Ct.  525,  refusing  to  consider  question  as  to  whether  alleged  trans- 
action constituted  an  offense;  In  re  Tsu  Tse  Mee,  81  Fed.  564,  petitioner 
could  not  complain  that  he  was  entitled  to  deportation  to  another  coun- 
try. 

Distinguished  in  Palmer  v.  Colladay,  18  App.  D.  C.  430,  holding  courts 
may  go  into  evidence  on  habeas  corpus. 

More  than  mere  moral  restraint  necessary  to  make  case  for  habeas  cor- 
pus; there  must  be  actual  confinement^  or  present  means  of  enforcing  it. 

Approved  in  Sibray  v.  United  States,  185  Fed.  404,  107  C.  C.  A.  483, 
l^olding  habeas  corpus  will  not  lie  when  relator  out  on  bail;  Mackenzie 
V.  Barrett,  141  Fed.  966,  5  Ann.  Caa.  561,  73  C.  C.  A.  280,  defendant 
arrested  under  indictment  for  abandonment  of  his  wife  and  having 
given  bail  is  entitled  to  writ  of  habeas  corpus  to  test  right  of  court  to 
detain  him  for  any  purpose;  In  re  Dykes  v.  Baker,  13  Okl.  340,  74  Pac. 
507,  one  who  has  been  arrested  upon  indictment  pending  in  District 
Court  and  has  given  bail  is  not  entitled  to  discharge  on  habeas  corpus; 
Ex  parte  Messervy,  80  S.  C.  287,  61  S.  E.  446,  holding  habeas  corpus 
proper  remedy  to  release  person  from  writ  of  ne  exeat;  State  v.  Pratt, 
20  S.  D.  444,  11  Ann.  Cas.  1049,  107  N.  W.  540,  holding  where  absence 
of  witnesses  delays  trial,  accused  is  not  entitled  to  habeas  corpus. 
•  Distinguished  in  In  re  Grice,  79  Fed.  632,  entertaining  application 
for  writ,  where  petitioner,  at  large  on  bail,  surrendered  himself  to 
sheriff. 

Right  of  person  out  on  bail  to  writ  of  habeas  corpus.    Note,  6  Ann. 

Cas.  552. 
Habeas   corpus   in   case   of  bail,  parole,   or  voluntary   surrender. 
Note,  85  L.  B.  A.  (N.  S.)  885. 
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lU  V.  8.  676-687,  29  L.  EcL  273,  6  Sop.  Ct.  1066^  BIOHMOND  MININa  CO. 
▼.  BOSE. 

Inclusion  of  larger  number  of  lineal  feet  on  the  lode  does  not  render 
mining  claim  void;  but,  unless  it  interferes  with  rights  previously  acquired, 
excess  may  be  rejected  and  claim  held  good  for  remainder. 

Approved  in  Waskey.  v.  Hammer,  223  U.  S.  90,  56  L.  Ed.  362,  32  Sup. 
Ct.  187,  holding  where  point  of  discovery  was  in  excess,  claim  wasToid; 
San  Francisco  Chemical  Co.  v,  Duffield,  201  Fed.  834,  120  C.  C.  A.  160, 
and  Duffield  v.  San  Francisco  Chemical  Co.,  205  Fed.  483,  123  C.  C.  A. 
548,  both  holding  deposit  of  calcium  phosphate  is  claimable  as  ''lode 
claim";  Walton  v.  Wild  Goose  Mining  etc.  Trading  Co.,  123  Fed.  218, 
60  C.  C.  A.  155,  holding  notices  of  mining  locations  are  to  be  liberally 
construed,  and  are  not  invalid  because  of  mistakes  therein  as  to  courses 
and  distances;  Mcintosh  v.  Price,  121  Fe.d.  719,  58  C.  C.  A.  136,  holding 
though  first  locator  has  excessive  location,  second  locator  cannot  inter- 
fere with  the  portion  justly  belonging  to  the  first  on  which  he  is  then 
working ;  Mackay  v.  Fox,  121  Fed.  491,  57  C.  C.  A.  439,  holding  adverse 
claimant  filing  amended  application,  thereby  obtaining  patent  to  adjoin- 
ing land,  did  not  waive  adverse  claim  to  other  land  involved  in  pending 
suit;  Bunker  Hill  &  S.  Min.  etc.  Co.  v.  Empire  State-Idaho  Min.  etc. 
Co.,  109  Fed.  545,  48  C.  C.  A.  665,  holding  application  for  patent  min- 
ing claim  impliedly,  if  not  expressly,  infers  that  location  was  upon  land 
open  thereto  and  prior  to  anyone  else;  Harper  v.  Hill,  159  Cal.  258,  113 
Pac.  166,  holding  locator  is  protected  as  to  such  excess  against  adverse 
possession;  Nicholls  v.  Lewis  &  Clark  Min.  Co.,  d8  Idaho,  231,  28 
L.  R.  A.  (N.  S.)  1029,  109  Pac.  848,  holding  where  excess  is  located 
through  fraud  same  will  be  void;  Upton  v.  Santa  Rita  Mining  Co.,  14 
N.  M.  108,  89  Pac.  278,  holding  call  for  ''west"  will  be  read  "east" 
where  same  is  evident  intent;  Gohres  v.  Illinois  Min.  Co.,  40  Or.  519,  67 
Pac.  667,  holding  excessive  location  being  made  by  mistake,  locator  act- 
ing in  good  faith,  same  is  void  only  to  extent  of  excess;  Stephens  v. 
Wood,  39  Or.  447,  65  Pac.  603,  holding  plaintiffs  selling  land  to  defend- 
ants, receiving  nearly  all  purchase  price,  sale  cannot  be  rescinded  unless 
money  is  returned  or  ofl:ered,  balance  remaining  unpaid;  McPherson  v. 
Julius,  17  S.  D.  123,  95  N.  W.  434,  in  absence  of  fraud,  locator's  claim  of 
six  hundred  and  fifty  feet  in  excess  of  amount  allowed  by  law  is  invalid 
only  as  to  excess;  Glacier  Min.  Co.  v.  Willis,  127  U.  S.  481,  32  L.  Ed. 
174,  8  Sup.  Ct.  1217,  to  tunnel  site;  Lakin  v.  Dolly,  53  Fed.  336,  hold- 
ing patent  void  as  to  excess;  Doe  v.  Waterloo  Min.  Co.,  54  Fed.  941, 
patent  not  avoided  by  drawing  in  end-line  to  make  it  parallel;  Thomp- 
son V.  Spray,  72  Cal.  533,  14  Pac.  185,  holding  location  valid,  except  as 
to  excess  claimed;  Doe  v.  Tyler,  73  Cal.  23,  14  Pac.  376,  location  not 
invalidated,  as  whole,  by  mistake  in  placing  monuments,  whereby  it 
overlapped;  Sherman  v.  Wrinkle,  121  Cal.  509,  53  Pac.  1092,  applica- 
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tion  for  unsurveyed  lands,  not  wholly  vitiated  by  fact  that  it  embraces 
excess;  Stem- Winder  Min.  Co.  v.  Emma  etc.  Min.  Co.,  2  Idaho,  428,  21 
Pac.  1042,  location  valid,  though  stakes  were  set  to  include  excessive 
amount;  Burke  v.  McDonald,  2  Idaho,  649,  33  Pac.  50,  mistake  in  mark- 
ing, where  accuracy  of  measurement  difficult,  did  not  affect  location; 
Hansen  v.  Fletcher,  10  Utah,  272,  37  Pac.  482,  mistake  of  three  hundred 
feet  in  length  did  not  render  location  void. 

Limited  in  Price  v.  Mcintosh,  1  Alaska,  291,  292,  where  junior  locator 
attempts  to  relocate  excess  in  area  in  placer  cUim,  he  must  locate  por- 
tion of  excess  claim  not  actually  occupied  by  diggings  or  property  of 
senior  locator. 

Location  of  mining  claim.    Note,  7  L.  R.  A.  (K.  S.)  848,  850,  887. 

By  flllng  of  complaint  In  proper  court  proceedings  to  determine  rlglit 
of  possession  to  mineral  IMA  were  commenced,  witliln  meaning  of  section 
2326,  Bevised  Statutes. 

Approved  in  Heckman  v.  Mumford,  4  Alaska,  305,  holding  Depart- 
ment of  Interior  and  not  court  has  jurisdiction  to  determine  character 
of  land  sought  to  be  patented;  Nome-Sinook  Co.  v.  Simpson,  1  Alaska, 
583,  586,  587,  court  will  decide  right  of  possession  of  mining  property 
under  laws  of  locality  unless  one  or  other  of  parties  establishes  valid 
title  under  United  States  mining  laws ;  Pennsylvania  Min.  Co.  v.  Bales, 
18  Colo.  App.  110,  70  Pac.  444,  trial  and  failure  to  object  that  adverse 
claim  not  filed  within  legal  time  is  waiver. 

Sections  2325,  2326,  Bevised  Statutes,  intended  in  every  instance  where 
there  was  possibility  of  conflicting  claims,  to  give  opportunity  to  have  con- 
flict adjudicated  before  issuance  of  patent. 

Approved  in  Shoshone  Mining  Co.  v.  Rutter,  177  U.  S.  512,  44  L.  Ed. 
867,  20  Sup.  Ct.  728,  holding  suit  to  support  adverse  claim  to  mine  under 
Rev.  Stats.,  §§  2325,  2326,  not  suit  nnder  Federal  laws  irrespective  of 
citizenship  unless  involving  construction  mining  laws;  Hoffman  v. 
Beecher,  12  Mont.  497,  31  Pac.  94,  sustaining  complaint,  in  contest,  as 
to  description  of  claim. 

Where  a  contest  is  instituted  nnder  section  2326,  Bevised  Statutes, 
.oi&cials  of  Land  Department  have  no  further  act  of  Judgment  to  exercise 
until  court  has  decided  same;  after  that,  they  are  bound  by  it. 

Approved  in  Wright  v.  Hartville,  13  Wyo.  507,  81  Pac.  651,  652, 
Land  Department  and  not  court  has  jurisdiction  in  action  between  town- 
site  claimant  and  mining  claimant;  Last  Chance  Min.  Co.  v.  Tyler  Min. 
Co.,  157  U.  S.  693,  89  L.  Ed.  864,  15  Sup.  Ct.  737  (reversing  61  Fed. 
561,  9  C.  C.  A.  613),  doubting  effectiveness  of  amendment  to  applica- 
tion, pending  contest;  McEvoy  v.  Hyman,  25  Fed.  541,  certificate  issued 
while  contest  pending,  did  not  terminate  the  suit. 
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. 
WMle  mining  claim  contest  la  before  court,  nndeclded,  land  oi&ce  conld 

not  resume  control,  because  of  an  implied  waiver  of  claim  by  delay  in  court; 

and  patent  to  disputed  claim  thus  issued  is  void. 

Approved  in  Deeney  v.  Mineral  Creek  Mill.  Co.,  11  N.  M.  294,  67 
Pac.  726,  receiver's  receipt  issued  to  mining  applicant  during  pendency 
of  action  in  court  in  pursuance  of  section  2326,  Rev.  Stats.  U.  S.,  is  void ; 
dissenting  opinion  in  Lily  Min.  Co.  v.  Kellogg,  27  Utah,  121,  74  Pac. 
521,  majority  holding  where  no  claim  adverse  to  mining  claim  is  filed 
within  time  limited  by  Rev.  Stats.,  §  2325,  it  is  conclusively  presumed 
that  applicant  entitled  to  patent;  McEvoy  v.  Hyman,  25  Fed.  541,  cer- 
tiBcate  issued,  while  contest  pending,  did  not  t^rmibate  that  suit;  Gar- 
rard V.  Silver  Peak  Mines,  82  Fed.  584,  holding  patent  might  be  col- 
laterally attacked,  in  action  at  law,  for  want  of  authority  to  issue  same 

Distinguished  in  Northern  Pac.  R.  Co.  v.  Cannon,  54  Fed.  258,  4 
C.  C.  A.  303,  holding  voidable  patent  could  not  be  attacked  in  equity 
suit  to  quiet  title. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  572. 

Miscellaneous.  Cited*  in  Witters  v.  Sowles,  33  Fed.  541,  erroneously ; 
Albion  Min.  Co.  v.  Richmond  Min.  Co.,  19  Nev.  226,  8  Pac.  480,  his- 
torically; dissenting  opinion  in  Bullion  etc.  Min.  Co.  v.  Eureka  Hill 
Min.  Co.,  5  Utah,  72,  11  Pac.  534,  majority  holding  discoverer  of  apex 
entitled  to  entire  width  of  lode. 

114  V.  8.  687-598,  29  L.  Bd.  236,  5  Sov.  Ot.  1081,  WABASH  ETC.  BT.  OO. 
▼.  HAM. 

Corporate  property  is  trust  fund  for  payment  of  debts;  and  conveyance 
by  debtor  corporation  of  its  property  without  autliority  of  law,  and  in  fraud 
of  existing  creditors,  is  void  against  them. 

Approved  in  Citizens'  Savings  etc.  Co.  v.  Illinois  Central  R.  R.  Co., 
205  U.  S.  55,  61  L.  Ed.  707,  27  Sup.  Ct.  425,  holding  in  suit  to  cancel 
deeds  made  by  railroad,  court  may  order  appearance  of  absent  defend- 
ants; Dana  v.  Morgan,  232  Fed.  90,  holding  suit  by  some  stockholders 
to  cancel  contract  is  bar  to  subsequent  suit  by  others;  State  Bank  v. 
Idaho-Oregon  Light  etc.  Co.,  219  Fed.  590,  holding  bondholders  ma^ 
contest  validity  of  bonds  issued  after  insolvency;  Shaffer  v.  McCulloch, 
192  Fed.  806,  113  C.  C.  A.  535,  holding  owner  of  preferred  stock  is 
stockholder,  not  creditor;  Great  Western  Min.  etc.  Co.  v.  Harris  Estate, 
111  Fed.  42,  holding  State  statutes  imposing  liabilities  upon  corporation 
officers  do  not  include  common -law  liability  for  misfeasance  and  negli- 
gence in  performance  of  duties;  Moffat  v.  Smitli,  101  Fed.  774,  41 
C.  C.  A.  671,  holding  owner  of  all  corporation  stock  not  entitled  to 
XII— 72 
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enjoin  execution  of  judgment  against  it,  he  canceling  all  bis  stock  in 
exchange  for  all  the  assets;  Lawrence  v.  Greenup,  97  Fed.  909,  38 
C.  C.  A.  546,  holding  under  Supreme  Court  decisions,  solvent  corpora- 
tion does  not  hold  its  capital  in  trust  for  creditors,  though  in  process 
of  liquidation;  Weightman  v.  Washington  Critic  Co.,  4  App.  D.  C.  143, 
holding  transfer  of  property  to  new  corporation  cannot  affect  judgment 
creditor  of  old  corporation ;  Singer  Piano  Co.  v.  Barnard,  Walker  &  Co., 
113  Iowa,  667,  83  N.  W.  726,  holding  chattel  mortgagee  on  corporation 
property,  mortgage  made  expressly  subject  to  a  prior  mortgage,  is  es- 
topped to  deny  validity  of  such  prior  mortgage;  Dubreuil  v.  Gaither,  98 
Md.  544,  56  Atl.  966,  where  partnership  has  note  discounted  at  bank 
and  proceeds  are  deposited  there  in  name  of  one  partner  as  trustee  and 
trustee  recovers  judgment  against  receiver  of  bank  for  balance  of  de- 
posit, in  suit  by  receiver  against  all  partners  he  was  entitled  to  setoff 
of  balance  due  bank  on  note  against  the  judgment ;  Morrison  v.  Ameri-  • 
can  Snuff  Co.,  79  Miss.  338,  89  Am.  St.  Bep.  601,  30  South.  724,  holding 
corporation,  result  of  consolidating  several,  holds  assets  received  from 
each  constituent  corporation  in  trust  subject  to  equitable  claims  of  origi- 
nal creditors;  Coleman  v.  Hagey,  252  Mo.  138,  158  S.  W.  840,  holding 
trustee  in  bankruptcy  cannot  avoid  fraudulent  transfer  unless  creditor 
could  have  done  so;  Holt  v.  State  Roads  Commission,  124  Md.  74,  91 
Atl.  876,  holding  residence  of  stockholders  and  creditors  will  not  bar 
right  of  equity  to  afford  relief;  Mellen  v.  Moline  Iron  Works,  131  U.  S. 
366,  33  L.  Ed.  183,  9  Sup.  Ct.  785,  holding  creditor  might  maintain  suit 
to  remove  cloud  or  lien  from  such  property;  Richardson  v.  Green,  133 
U.  S.  44,  33  L.  Ed.  622,  10  Sup.  Ct.  284,  holding  creditors  entitled  to 
certain  bonds  of  insolvent  corporation;  Smith  Middlings  Purifier  Co.  v. 
McGroarty,  136  U.  S.  241,  34  L.  Ed.  349,  10  Sup.  Ct.  1019,  entertain- 
ing suit  by  creditor  to  set  aside  mortgage;  Clark  v.  Bever,  139  U.  S. 
113,  35  L.  Ed.  95,  11  Sup.  Ct.  474,  holding  corporation  might  dispose 
of  stock  to  creditors  in  payment  of  debts ;  Hollins  v.  Brierfield  Coal  etc. 
Co.,  150  U.  S.  383,  37  L.  Ed.  1116,  14  Sup.  Ct.  130,  dismissing  creditor's 
bill  for  application  of  corporate  property  to  payment  of  their  claims; 
Blake  v.  McClung,  172  U.  S.  254,  43  L.  Ed.  432,  19  Sup.  Ct.  171,  Ten- 
nessee act,  giving  resident  creditors  priority  in  distribution  of  assets, 
invalid;  McDonald  v.  Williams,  174  U.  S.  403,  43  L.  Ed.  1022,  19 
Sup.  Ct.  745,  receiver  of  national  bank  could  not  recover  dividend  paid 
stockholder  out  of  capital;  Gould  v.  Little  Rock  etc.  Ry.  Co.,  52  Fed. 
684,  sustaining  trust  deed  to  secure  debts  of  insolvent  corporation; 
Sutton  Mfg.  Co.  V.  Hutchinson,  63  Fed.  500,  11  C.  C.  A.  320,  setting 
aside  mortgage  made  by  insolvent  corporation;  Butler  v.  Cockrill,  73 
Fed.  947,  20  C.  C.  A.  122,  directing  pro  rata  distribution  of  property 
of  insolvent  corporation;  Ames  v.  Union  Pac.  Ry.,  74  Fed.  343,  hold- 
ing receiver  could  not  divert  income  from  property  of  insolvent  cor- 
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poration  from  creditors;  Childa  y.  N.  B.  Carlstein  Co.,  76  Fed.  90, 
holding  president  entitled  to  his  security,  against  general  creditors  of 
corporation;  National  Bank  y.  Allen,  90  Fed.  551,  33  C.  C.  A.  169, 
upholding  corporation's  right  to  prefer  creditor^;  Childs  y.  N.  B.  Carl- 
stein Co.,  76  Fed.  90,  holding  president  entitled  to  his  security,  against 
general  creditors- of  corporation;  National  Bank  v.  Allen,  90  Fed.  551, 
33  C.  C.  A.  169,  upholding  corporation's  right  to  prefer  creditors; 
Central  of  Georgia  Ry.  y.  Paul,  93  Fed.  885,  35  C.  C.  A.  639,  holding 
creditor  might  follow  assets  of  insolvent  corporation  into  hands  of  re- 
organized company;  Medberry  y.  Troutman,  94  Fed.  956,  holding  trans- 
ferrer of  corporate  property  ijot  liable  to  creditor,  where  company 
undissolved ;  Gottlieb  y.  Miller,  154  111.  53, 39  N.  E.  995,  holding  insolvent 
corporation  entitled  to  confess  judgment  in  favor  of  bona  fide  creditors ; 
First  Nat.  Bank  v.  Dovetail  etc.  Gear  Co.,  143  Ind.  553,  52  Am.  St.  Rep. 
'  487,  40  N.  E.  811,  sustaining  judgment  in  favor  of  stockholder  creditor; 
Henderson  v.  Indiana  Trust  Co.,  143  Ind.  569,  40  N.  E.  519,  where 
accoants  were  assigned  to  secure  creditor,  who  also  held,  as  collateral, 
note  of  directors;  Louisville  Banking  Co.  v.  Etheridge  Mfg.  Co.  (Ky.), 
43  S.  W.  171,  giving  attaching  creditors  of  insolvent  company  priority 
over  fraudulent  assignee ;  Fear  y.  Bartlett,  81  Md.  443,  33  L.  R.  A.  724, 
32  Atl.  323,  stockholder  in  insolvent  company,  having  repudiated  his 
subscription,  for  fraud,  not  liable  on  same;  Miller  v.  Matthews,  87  Md. 
475,  40  Atl.  178,  sustaining  assignment  for  benefit  of  creditors  against 
subsequent  attachment;  Hospes  y.  Northwestern  Mfg.  Co.,  48  Minn. 
193,  31  Am.  St.  Rep.  643,  15  L.  R.  A,  473,  50  N.  W.  1119,  holding  cred- 
itor  not  entitled  to  compel  payment  on  bonus  stock;  Kelly  v.  Clark, 
21  Mont.  322,  69  Am.  St.  Rep.  678,  42  L.  R.  A.  628,  53  Pac.  965,  where 
creditor  compelled  pa3rment  on  stock  fraudulently  issued  as  paid  up; 
Shaw  y.  Robinson,  50  Neb.  417,  69  N.  W.  950,  holding  question  as  to 
fraudulent  transfer  one  of  fact;.  Vance  y.  McNabb  Coal  etc.  Co.,  92 
Tehn.  60,  20  S.  W.  427,  transfer  of  property  to  new  corporation  held 
void  as  to  creditors  of  old;  Lyons-Thomas  Hardware  Co.  v.  Perry  Stove 
Manufacturing  Co.,  86  Tex.  164,  165,  22  L.  R.  A.  816,  24  S.  W.  24,  25, 
deed  of  trust  after  insolvent  company  ceased  business,  void  against 
creditors;  Weycth  Hardware  etc.  Co.  y.  James-Spcncer-Bateman  Co.,  15 
Utah,  131,  47  Pac.  611,  refusing  to  sot  aside  assignment  for  benefit  of 
creditors  of  insolvent  corporation ;  Albright  v.  Texas  etc.  R.  Co.,  8  N.  M. 
438,  439,  46  Pac.  453,  majority  holding  unpaid  subscriptions  a  trust  fund 
for  creditors. 

Preferences  by  insolvent  corporations.    Note,  46  Am.  St.  Rep.  832. 

On  consolidation  by  statutory  authority  of  two  or  more  solyent  corpora- 
tions, business  of  old  corporations  is  not  wound  up  nor  property  sequestrated. 


114  U.  S.  587-598         NOTES  ON  U.  S.  REPORTS.  1140 

but  Is  continued;  consolidated  company  takes  property  of  old  corporations 
charged  with  lien  for  payment  of  debts,  only  when  so  provided  by  agree- 
ment or  statute;  accordingly,  in  this  case,  mere  fact  of  consolidation,  did 
not  create  lien  in  favor  of  unsecured  equipment  bonds  of  old  corporation. 

Approved  in  Gerstell  v.  Shirk,  210  Fed.  225;  229,  127  C.  C.  A.  41, 
construing  contract  for  sale  of  cement  works  to  include  land;  Rice  v. 
Norfolk  etc.  Ry.  Co.,  153  Fed.  500,  82  C.  C.  A.  447,  holding  contract  to 
carry  stone  cannot  be  enforced  against  purchasing  railroad ;  New  Hamp- 
shire Sav.  Bank  v.  Richey,  121  Fed.  960,  58  C.  C.  A.  294,  holding  corpo- 
ration, solvent  and  going  concern  holds  its  property  like  an  individual 
free  from  lien  or  trust  on  behalf  of  general  creditors;  Columbus  etc. 
R.  R.  Co.  Appeals,  109  Fed.  196,  48  C.  C.  A.  275,  holding  reorganization 
assuming  old  debt  did  not  operate  to  give  the  holders  of  such  floating 
indebtedness  an  equitable  lien  on  property  nature  of  vendor's  lien; 
National  Bank  v.  Wilmington  etc.  Ry.  Co.,  9  Del.  Ch.  270,  81  Atl.  76, 
holding  mortgage  on  railroad  property  covered  car  purchased  to  replace 
old  one;  Hagemann  v.  Southern  Electric  R.  Co.,  202  Mo.  265,  100  S.  W. 
1085,  holding  street  railroad  purchasing  property  of  another  company 
is  not  liable  for  debts  not  amounting  to  liens;  Irvine  v.  New  York  Edi- 
son Co.,  207  N.  Y.  439,  Ann.  Cas.  19140,  441,  101  N.  E.  363,  holding  in 
absence  of  agreement  consolidating  corporation  not  liable  for  previous 
debts;  Chicago  &  N.  W.  Ry.  Co.  v.  Fox.  River  Electric  Ry.  etc.,  119 
Wis.  188,  96  N.  W.  542,  purchase  from  street  railway  company  of  its 
equipment,  but  not  franchises,  etc.,  did  not  make  purchaser  seller's 
''successors"  within  terms  of  contract  making  seller  and  successors 
liable  for  wages  of  flagman  at  crossing;  Tod  v.  Kentucky  Union  Land 
Co.,  57  Fed.  56,  defining  meaning  of  consolidation,  holding  consolidation 
might  result  in  absorption  of  old  corporation;  Toledo  etc.  R.  Co.  v. 
Continental  Trust  Co.,  95  Fed.  523,  36  C.  C.  A.  155  (affirming  86  Fed. 
948),  holding  consolidated  company  assumed  liabilities  of  old  corpora- 
tions; Berry  v.  Kansas  City  etc.  R.  R.  Co.,  52  Kan.  775,  39  Am.  St.  Bep. 
382,  36  Pac.  725,  in  absence  of  specific  provisions,  consolidated  company 
held  to  assume  liabilities  of  old  corporations. 

Denied  in  Compton  v.  Wabash  etc.  Ry.  Co.,  46  Ohio  St.  624,  16  N.  E. 
121,  contrary  ruling  on  same  state  of  facts  as  principal  case. 

Distinguished  in  Hatry  v.  Painesville  etc.  Ry.  Co.,  1  Ohio  C.  C.  443, 
arguendo. 

When  a  corporation  becomes  liable  for  the  debts  of  a  preceding 
corporation  or  partnership.    Note,  69  Am.  St..  Bep.  568. 

The  effects  of  the  consolidation  of  corporations.    Note,  89  Am.  St. 
Bep.  608,  616,  637,  644,  645,  646. 

Liability  of  consolidated  railroad  for  predecessor's  debts.    Note, 
23  L.  B.  A.  234. 
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Recovery  for  services  and  expenses  under  contract  ended  by  in- 
solvency and  dissolution  of  corporation.    Note,  69  L.  R.  A.  136. 

Effect  of  consolidation,  merger,  or  absorption  of  corporation,  on 
unsecured  liabilities,  in  absence  of  statutory  or  contract  provision. 
Note,  11  L.  R.  A.  (N.  S.)  1124. 

What  unsecured  claims  are  covered  by  assumption  of  indebtedness 
of  corporation  upon  consolidation,  merger  or  absorption.  Note, 
26  L.  R.  A.  (N.  S.)  1104. 

Stipulation  in  agreement  of  consoUdation  between  certain  railroads,  tliat 
bonds  and  debts  of  old  companies  should  "be  protected  by  consolidated  com- 
pany," did  not  create  lien  in  favor  of  unsecured  equipment  bonds. 

Approved  in  Adelbert  College  v.  Wabash  R.  Co.,  171  Fed.  809,  811, 813, 
816, 17  Ann.  Gas.  1204,  96  C.  C.  A.  465,  and  Wabash  R.  R.  Co.  v.  Adel- 
bert College,  208  U.  S.  44,  58,  52  L.  Ed.  381,  388,  28  Sup.  Ct.  182,  both 
holding  suit  by  part  of  equipment  bondholders  is  not  bar  to  suit  by 
others. 

Denied  as  to  bonds  in  Compton  v.  Wabash  etc.  Ry.  Co.,  45  Ohio  St. 
624, 16  N.  E.  121,  contrary  ruling  as  to  same  state  of  facts  as  principal 
case. 

Where  all  debts  of  conqpany  were  consolidated  into  one  mortgage  debt, 
with  privilege  to  bondholders  of  exchanging  existing  bonds  for  new  ones, 
and  before  holders  of  unsecured  bonds  offered  to  make  such  exchange  ai^ 
other  mortgage  was  given  and  proceedings  were  begun  for  Its  foreclosure, 
sale  under  that  foreclosure  was  made  ftee  ftom  lien  in  favor  of  said  bond- 
holders. 

Approved  in  Compton  v.  Jesup,  167  U.  S.  34,  42  L.  Ed.  67, 17  Sup.  Ct. 
807,  68  Fed.  317,  330,  115  C.  C.  A.  397,  holding  principal  case  disposed 
of  question  as  to  equipment  bonds;  Adelbert  College  v.  Toledo  etc.  Ry. 
Co.,  47  Fed.  837,  841,  842,  843,  remanding  case,  involving  similar  facts, 
to  State  court. 

Right  of  creditor  of  vendor  to  enforce  implied  vendor's  lien.  Note, 
Ann.  Gas.  1914G,  600. 

Right  of  creditor  of  vendor  to  benefit  of  vendor's  lien.  Note,  47 
L.  R.  A.  (N.  8.)  190. 

lU  U.  8.  598-606,  29  L.  Ed.  233,  5  8ap.  Ot  1066,  1CACALE8TEB  ▼.  MAET- 
LANB. 

Rule  that  mortgagee  out  of  possession  is  not  entitled  to  rents  and  pro- 
fits as  against  mortgagor  or  attaching  creditors,  applies  to  mortgages  of 
railroads,  canals,  bridges. 

Approved  in  Hook  v.  Bosworth,  64  Fed.  448,  12  C.  C.  A.  208,  mort- 
gagor not  entitled  to  moneys  earned  before  receiver  appointed;  Mer- 
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cantiie  Trust  Co.  v.  Baltimore  etc.  R.  Co.,  82  Fed.  366,  holding  creditors 
entitled  to  net  earnings  under  receiver  for  judgment  creditor. 

Wliere  statute  directs  disposal  of  canal  company's  toUs  between  operate 
In^  expenses  and  mortgage  indebtedness,  a  general  creditor  with  ftdl  Imowl- 
edge  will  be  restrained  from  levying  upon  such  tolls  needed  for  such  specified 
purposes. 

Approved  in  Roberts  v.  Denver  etc.  R.  R.  Co.,  8  Colo.  App.  510,  46 
Pac.  882,  enjoining  interference  with  profits. 

Injunction  against  execution  sales  or  other  proceedings  under  final 
process.    Note,  30  L.  B.  A.  105. 

114  U.  8.  606-615,  29  L.  Ed.  229,  5  Sup.  Ct.  1086,  WUBT8  ▼.  HOAaiTAND. 

General  laws  authorising  drainage  of  tracts  of  swamp-lands  by  com- 
missioners appointed  upon  proceedings  instituted  by  some  of  owners  of  the 
lands,  and  assessment  of  whole  expense  of  work  upon  all  lands  within  tract 
In  question,  such  as  provided  in  act  of  New  Jersey  of  March  8,  1871,  are 
Just  and  constitutional,  and  do  not  deprive  parties  of  property  wlUiout  due 
process  of  law,  or  deny  to  them  equal  protection  of  the  laws. 

Approved  in  O'Neill  v.  Learner,  239  U.  S.  254,  60  L.  Ed.  122,  136  Sup. 
Ct.  68,  upholding  condemnation  proceedings  by  drainage  district  organ- 
ized under  Nebraska  statutes  of  1905  and  1909;  Less  Land  Co.  v. 
Fender,  119  Ark.  26,  173  S.  W.  409,  holding  objection  to  boundary  lines 
cannot  be  made  for  first  time  in  suit  for  assessment;  Lee  Wilson  &  Co. 
V.  Wm.  R.  Compton  Bond  &  Mtg.  Co.,  103  Ark.  459,  146  S.  W.  112,  hold- 
ing entire  State  need  not  participate  in  benefits  of  drainage  district; 
Bemis  v.  Guirl  Drainage  Co.,  182  Ind.  45,  105  N.  E.  499,  upholding  right 
of  drainage  district  to  condemn  land ;  Adams  v.  City  of  Shelbyville,  154 
Ind.  471,  77  Am.  St.  Rep.  488,  57  N.  E.  116,  holding  each  parcel  con- 
tributing property  for  local  improvements  in  local  taxing  district  assess- 
able only  to  extent  of  receiving  special  benefits;  Roby  v.  Shunganunga 
Drainage  District,  77  Kan.  760,  95  Pac.  401,  holding  ^I'&inage  district 
might  embrace  part  of  incorporated  district ;  Brown  v.  Gerald,  100  Me. 
368,  109  Am.  St  Rep.  526,  70  L.  R.  A.  472,  61  Atl.  792,  manufacturing, 
selling  and  distributing  electricity  for  power  and  manufacturing  pur- 
poses is  not  a  public  use  for  which  private  property  may  be  taken 
against  will  of  the  owner;  Blackstone  Mfg.  Co.  v.  Town  of  Blackstone, 
200  Mass.  88,  18  L.  R.  A.  (N.  S.)  755,  85  N.  E.  882,  upholding  law  regu- 
lating mills  and  mill  dams ;  Minnesota  Canal  etc.  Co.  v.  Koochiching  Co., 
97  Minn.  448,  107  N.  W.  412,  under  Minnesota  statutes  relating  to  con- 
struction of  canal  and  creation  of  water-power,  corporation  is  not  author- 
ized to  divert  water  from  navigable  lakes  and  streams  to  such  aii  ex- 
tent as  to  interfere  with  navigation ;  In  re  Hegne-Hendrum  Ditch  No.  1, 
80  Minn.  63,  82  N.  W.  1095,  holding  public  improvements  in  interest  of 
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public  health,  legislature  may  cause  assessments  against  lands  benefited 
to  be  made  to  meet  the  expense;  Billings  Sugar  Co.  v.  Fish,  40  Mont* 
268,  20  Ann.  Gas.  264,  26  L.  E.  A.  (N.  S.)  973,  106  Pac.  569,  upholding 
laws  1905,  c.  106,  establishing  drainage  district;  Matter  of  Tuthill,  163 
N.  Y.  139,  79  Am.  St  Rep.  578,  57  N.  E.  305,  holding  act  authorizing 
assessment  for  construction  of  ditches  same  being  for  priVate  purposes, 
said  act  is  unconstitutional;  Shelton  v.  White,  163  N.  C.  93,  79  S.  E. 
428,  upholding  establishment  of  drainage  district;  Sanderlin  v.  Luken, 
152  N.  C.  741,  68  S.  E.  226,  upholding  right  of  drainage  commission  to 
award  contract  to  lowest  bidder;  Argyle  v.  Johnson,  39  Utah,  506,  517, 
118  Pac.  489,  494,  holding  law  establishing  drainage  district  unconstitu- 
tional where  owners  are  not  given  opportunity  for  hearing;  Bowes  v. 
City  of  Aberdeen,  58  Wash.  546,  SO  L.  R  A.  (N.  S.)  709,  109  Pac.  372, 
and  Palmberg  v.  Kinney,  65  Or.  229,  132  Pac.  541,  both  upholding  law 
allowing  municipal  corporation  to  fill  in  lots  within  its  jurisdiction; 
Fallbrook  Irr.  Dist.  v.  Bradley,  164  U.  S.  163,  41  L.  Ed.  390,  17  Sup.  Ct. 
65  (reversing  68  Fed.  960,  sustaining  Wright  irrigation  act,  of  Cali- 
fornia; Wisconsin  v.  Siebecker,  164  U.  S.  702,  41  L.  Ed.  1182, 17  Sup.  Ct. 
1000,  afiirmed  on  authority  of  principal  case;  Carson  v.  St.  Francis 
Levee  Dist.,  59  Ark.  533,  27  S.  W.  593,  sustaining  act  creating  levee 
district ;  Swift  v.  Calnan,  102  Iowa,  213,  63  Am.  St.  Rep.  446,  37  L.  R.  A. 
464,  71  N.  W.  234,  sustaining  act  authorizing  extension  of  party-wall 
on  land  adjoining;  Turner  v.  Nye,  154  Ma^s.  582,  14  L.  R.  A.  490,  28 
N.  £.  1049,  sustaining  act  authorizing  flowing  of  land  for  fish  culture; 
Paxton  etc.  Irr.  Co.  v.  Farmers  etc.  Irr.  Co.,  45  Neb.  896,  50  Am.  St.  Rep. 
592,  29  L.  R.  A.  857,  64  N.  W.  346,  holding  use  of  water,  for  irrigation, 
a  public  use;  Board  of  Directors  of  Alfalfa  Irrigation  District  v.  Col- 
lins, 46  Neb.  423,  64  N.  W.  1090,  Nebraska  ** district  irrigation  law," 
1895,  upheld ;  Lewis  Co.  v.  Gordon,  20  Wash.  90,  54  Pac.  781,  sustaining 
act  providing  for  construction  of  drains,  etc.;  Bryant  v.  Robbins,  70 
Wis.  271,  35  N.  W.  550,  sustaining  Wisconsin  drainage  act  of  1885; 
Traute  v.  White,  46  N.  J.  Eq.  441,  19  Atl.  197,  but  questioning  validity 
of  party-wall  ordinance;  Gage  v.  Gage,  66  N.  H.  294,  28  L.  R.  A.  857, 
29  Atl.  549,  arguendo. 

What  is  due  process  of  law.    Note,  20  Am.  St.  Rep.  559. 

Uses  for  which  the  power  of  eminent  domain  cannot  be  exercised. 
Note,  102  Am.  St.  Rep.  814. 

Drainage  districts.    Note,  Ann.  Oas.  19150,  11. 

Constitutional  equality  of  privileges,  immunities    and    protection. 
Note,  14  L.  R.  A.  584. 

Who  liable  for  expense  of  drainage.    Note,  58  L.  R.  A.  357. 

When  law  operates  alike  on  aU  persons  and  property  similarly  sltaated, 
equal  protection  cannot  be  said  to  be  denied. 
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Approved  in  Board  of  Commissioners  of  Johnson  County  v.  Johnson, 
173  Ind.  85,  89  N.  E.  594,  upholding  law  allowing  banks  to  deduct 
amount  of  credits  for  purposes  of  taxation ;  State  v.  Richcreek,  167  Ind. 
225,  119  Am.  St  Bep.  491,  10  Ann.  Gas.  899,  5  L.  B.  A.  (N.  S.)  874, 
77  N.  E.  1087,  upholding  law  forbidding  fixtures  of  bank  to  amount  to 
more  than  one-third  of  capital  stock;  City  of  Indianapolis  v.  Holt,  155 
Ind.  234,  57  N.  E.  970,  holding  act  providing  for  municipal  improvement, 
same  is  constitutional  in  providing  for  full  hearing  and  determination 
of  property  owner;  State  v.  Leavitt,  105  Me.  84,  26  L.  B.  A.  (N.  S.) 
799,  72  Atl.  879,  holding  law  exempting  hotel  owners  from  prohibition 
of  digging  clams  was  unconstitutional;  Salisbury  Land  etc.  Co.  v.  Com- 
monwealth, 215  Mass.  380,  46  L.  B.  A.  (N.  S.)  1196,  102  N.  E.  624, 
refusing  to  allow  condemned  land  to  be  leased  out  for  other  purposes; 
State  V.  Board  of  Commrs.  of  Polk  County,  87  Minn.  336,  92  N.  W.  218, 
holding  c.  258,  Gen.  Laws  1901  (Minn.),  act  providing  for  drainage  of 
wet  and  overflowed  lands  in  certain  cases,  held  valid  constitutional  legis- 
lative enactment;  Andims  v.  Fidelity  Mut.  Life  Ins.  Assn.,  168  Mo.  163, 
67  S.  W.  585,  holding  State  courts  permitting  insured  to  prove  waiver 
of  policy  terms  without  alleging  same  in  petition,  not  repugnant  to 
Fourteenth  Amendment,  all  companies  being  treated  alike;  Barber  As- 
phalt Pav.  Co.  V.  French,  158  Mo.  554,  58  S.  W.  941,  holding  act 
providing  for  improvements  in  city  based  on  front-foot  rule,  not  a  tak- 
ing of  property  within  Fourteenth  Amendment  of  Federal  Constitution ; 
State  V.  Sutton,  83  N.  J.  L.  49,  84  Atl.  1059,  upholding  law  requiring 
street  railways  to  carry  police  officers  free;  Walston  v.  Nevin,  128  U.  S. 
582,  32  L.  Ed.  546,  9  Sup.  Ct.  193,  sustaining  Kentucky  street  assessment 
law  of  1882;  State  v.  American  etc.  Refining  Co.,  51  La.  Ann.  566,  25 
South.  449,  sustaining  Louisiana  license  tax  of  1890;  Wallace  v.  Myers, 
38  Fed.  185,  4  L.  B.  A.  172,  sustaining  New  York  inheritance  tax  of 
1885,  1887;  Newark  etc.  Ry.  Co.  v.  Hunt,  50  N.  J.  L.  313,  12  Atl,  699, 
sustaining  act  as  to  disposition  of  diseased  horses;  Caldwell  v.  Wilson, 
121  N.  C.  462,  28  S.  E.  559,  law  authorizing  suspension  of  railroad  com- 
missioner sustained. 

Criticised  in  Voris  v.  Pittsburg  Plate  Glass  Co.,  163  Ind.  608,  70  N.  E. 
252,  under  Bums'  Rev.  Stats.,  1894,  providing  for  method  assessing 
property  for  improvements,  etc.,  assessment  on  abutting  lots  founded 
on  report  not  giving  names  of  owners  on  back-lying  land,  created  lien 
on  back-lying  land. 


114  U.  8.  615-619,  29  I>.  Ed.  224,  5  Sup.  Ot.  1125,  SOHOFEBLD  ▼.  CHIOAQO 
ETC.  BY.  CO. 

One  approaching  familiar  crossing  of  railroad  track,  wlio  could  hav9 
seen  train  coming  seventy  rods  from  crossing,  at  any  distance  within  six 
hundred  feet  from  crossing,  ia  guilty  of  contrilmtory  negUgenoe,  tbougli 
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train  was  not  regular  one,  was  ronning  at  high  rate  of  speed,  and  did  not 
stop  at  depot  or  blow  wblstle  or  ring  bell  between  depot  and  crossing. 

Approved  in  Curtis  v.  Louisville  &  N.  R.  Co.,  232  Fed.  113,  holding 
one  taking  advantage  of  Shannon's  Code,  Tennessee,  §§  1574r-1576, 
must  show  deceased  .to  have  been  on  tracks;  Lehigh  Valley  R.  Co. 
V.  Kilmer,  231  Fed.  632,  holding  evidence  did  not  show  that  chauf- 
feur was  negligent;  Emens  v.  Lehigh  Valley  R.  Co.,  223  Fed.  820, 
821,  holding  negligence  not  imputable  when  no  signal  given;  North- 
em  Pac.  Ry.  Co.  v.  Tracy,  191  Fed.  18,  111  C.  C.  A.  557,  holding 
where  tractor  was  stalled  on  crossing,  those  in  charge  negligent  in  not 
signaling  approaching  train;  Chicago,  M.  &  St.  P.  Ry.  Ce.  v.  Bennett, 
181  Fed.  803,  104  C.  C.  A.  309,  holding  failure  of  engineer  to  blow 
whistle  is  no  excuse  for  failure  to  look;  Chicago,  R.  I.  &  P.  Ry.  Co. 
V.  Baldwin,  164  Fed.  829,  830,  90  C.  C.  A.  630,  holding  one  crossing 
bridge  negligent  in  not  looking  behind  him;  Denver  City  Tramway  Co. 
v.  Cobb,  164  Fed.  43,  90  C.  C.  A.  459,  holding  plaintiff  negligent  in  not 
looking  before  crossing  tracks;  Casey  v.  Chicago  etc.  Ry.  Co.,  157  Fed. 
68,  84  C.  C.  A.  570,  holding  conductor,  familiar  with  crossings,  was 
negligent  in  not  being  in  place  of  safety;  Russell  v.  Or^on  etc.  R.  Co., 
155  Fed.  25,  83  C.  C.  A.  618,  holding  bridge  foreman,  going  on  track 
at  night  without  lantern,  was  guilty  of  negligence;  Northern  Pac.  Ry. 
Co.  V.  Jones,  144  Fed.  49,  50,  75  C.  C.  A.  205,  where  plaintiff  in  full 
possession  of  his  faculties  walks  on  railroad  track  for  half  a  mile, 
without  looking  back,  or  listening,  and  is  struck  by  train,  he  is  guilty 
of  contributory  negligence  as  matter  of  law;  International  Mercantile 
Marine  Co.  v.  Gaffncy,  143  Fed.  307,  74  C.  C.  A.  443,  owner  of  steam- 
ship which  was  in  charge  of  tugs  hired  to  take  her  from  public  pier 
to  sea  is  not  liable  for  injury  to  person  on  pier  caused  by  hawser  sweep- 
ing across  pier,  owing  to  handling  of  tug;  Chicago  etc.  Ry.  Co.  v.  Smith, 
141  Fed.  931,  73  C.  C.  A.  164,  where  deceased  stepped  from  behind  a 
dead  engine  onto  a  railway  track,  without  looking,  and  was  struck  and 
killed,  he  was  guilty  of  contributory  negligence ;  Western  Union  Tel.  Co. 
V.  Baker,  140  Fed.  319,  72  C.  C.  A.  87,  where  telegraph  company  neg- 
lected to  deliver  telegram  to  plaintiff  informing  her  of  her  father's 
death,  but  she  knew  of  it  in  time  to  have  attended  the  funeral,  but  did 
not  do  so  on  account  of  indisposition  or  lack  of  care  to  take  train,  she 
oould  not  recover  damages;  Southern  R.  Co.  v.  Carroll,  138*Fed.  641, 
71  C.  C.  A.  88,  where  traveler  knew  of  existence  of  railroad  crossing, 
approached  it  at  night  in  a  carriage,  with  curtains  drawn,  without  look- 
ing or  listening,  he  was  g^iilty  of  contributory  negligence;  Dishon  v. 
Cincinnati  etc.  R.  Co.,  133  Fed.  478,  66  C.  C.  A.  345,  where  section-hand, 
in  attempting  to  pass  between  two  cars  was  crushed  by  one  car  moving 
against  the  other,  he  was  guilty  of  contributory  negligence;  Chicago 
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etc.  Ry.  Co.  v.  Andrews,  130  Fed.  72,  64  C.  C.  A.  399,  plaintiff,  who 
stepped  upon  railroad  crossing  directly  in  front  of  rapidly  moving  train 
in  daytime,  was  guilty  of  contributory  negligence ;  Gilbert  v.  Burlington 
etc.  R.  Co.,  128  Fed.  533,  63  C.  C.  A.  27,  holding  one  voluntarily  and 
unnecessarily  exposing  himself  to  imminent  known  danger,  thereby 
directly  contributes .  to  his  injury  and  must  suffer  the  consequences; 
Chicago  etc.  R.  Co.  v.  Rossow,  117  Fed.  493,  54  C.  C.  A.  313,  holding 
farmer  at  elevator  contributing  to  his  death,  precludes  recovery,  though 
railroad  company  may  have  also  been  negligent;  Mobile  etc.  R.  Co.  v. 
Coerver,  112  Fed.  494,  50  C.  C.  A.  360,  holding  it  was  error  to  chai^ 
that  it  was  the  duty  of  the  brakeman  to  signal  engineer  immediately 
on  appearance  of  danger  to  person  approaching;  Chesapeake  etc.  Ry. 
Co.  V.  King  Co.,  99  Fed.  256,  40  C.  C.  A.  432,  holding  railroad  passenger 
alighting  at  station,  using  means  of  egress  provided  by  company,  re- 
mains passenger  imtil  he  crosses  tracks;  Stowell  v.  Erie  R.  Co.,  98 
Fed.  523,  39  C.  C.  A.  145,  holding  plaintiff  failing  to  wait  and  to  look 
before  crossing  railroad  was  guilty  of  negligence  precluding  her  re- 
covery; Gilbert  v.  Erie  R.  Co.,  97  Fed.  750,  38  C.  C.  A.  408,  holding 
rule  that  plaintiff  may  place  himself  in  danger  and  defendant  must 
exercise  care  in  avoiding  injuring,  inapplicable  in  concurrent  negligence ; 
Ledbetter  v.  St.  Louis  etc.  Ry.  Co.,  184  Ala.  465,  63  South.  989,  De 
Padilla  v.  Atchison  etc.  Ry.  Co.,  16  N.  M.  595, 120  Pac.  729,  and  Whaley 
v.  Vidal,  27  S.  D.  635,  132  N.  W.  246,  all  holding  railroad  has  burden 
of  proving  contributory  negligence;  Oliver  v.  Denver  Tramway  Co., 
13  Colo.  App.  552,  59  Pac.  83,  holding  ordinance  requiring  cars  to  stop 
at  certain  place,  and  plaintiff  relying  on  this  fact  collided  with  car, 
company  liable  if  gripman  could  have  avoided  injury;  Warner  v.  Balti- 
more etc.  R.  R.  Co.,  7  App.  D.  C.  87,  applying  rule  to  person  boarding 
train  at  station;  Queen  Anne's  R.  Co.  v.  Reed,  5  Penne.  (Del.)  233, 
235,  119  Am.  St.  Eep.  301,  59  Atl.  862,  863,  holding  failure  to  look  is 
contributory  negligence  as  matter  of  law;  Rumpel  v.  Oregon  Short  Line 
Ry.  Co.,  4  Idaho,  26,  35  Pac.  703,'  holding  one  crossing  railroad  not 
relieved. of  necessity  of  prudence,  because  company  violated  ordinance 
in  not  ringing  the  bell  or  sounding  the  whistle;  Cleveland  etc.  Ry.  Co. 
V.  Powers,  173  Ind.  117,  88  N.  E.  1077,  holding  railway  employer  negli- 
gent in  crossing  through  switch-yard;  Chicago  etc.  Ry.  Co.  v.  Pounds, 
1  Ind.  Tel".  70,  35  S.  W.  255,  holding  evidence  supported  directed  ver- 
dict for  plaintiff;  Bamhill  v.  Texas  etc.  R.H.  Co.,  109  La.  49,  33  South. 
65,  holding  the  greater  the  difficulty  of  seeing  and  hearing  train  as  he 
ap])roaches  crossing,  the  greater  caution  law  imposes  upon  the  traveler; 
Day  V.  Boston  etc.  R.  R.  Co.,  97  Me.  535,  55  Atl.  422,  holding  intestate 
miscalculating  the  distance  and  endeavoring  to  cross  track  ahead  of 
train,  negligence  of  injured  party  was  proximate  cause  contributing  and 


1147  SCHOFIELD  v.  CHICAGO  ETC.  RY.  CO.    Il4  U.  S.  615^619 

bars  recovery;  Holwerson  v.  St.  Louis  etc.  Ry.  Co.,  157  Mo.  229,  57 
S.  W,  773,  holding  decedent's  contributory  negligence  bars  recovery, 
in  absence  of  allegations  and  proof  of  wantonness  in  causing  injury, 
though  defendant  was  negligent;  Escallier  y.  Great  Northern  Ry.  Co., 
46  Mont.  251,  Ann.  Gas.  1914B»  468,  127  Pac.  462,  refusing  to  allow 
recovery  against  railroad;  Gahagan  v.  Boston  etc.  R.  R.  Co.,  70  N.  H. 
449,  50  Atl.  150,  holding  fact  that  injured  person  relied  on  ringing  of 
bell  or  sounding  of  whistle  at  crossing,  did  not  excuse  failure  to  stop, 
look,  and  listen;  Patterson  v.  Charlotte  Electric  Ry.  etc.  Co.,  160  N.  C. 
579,  76  S.  E.  501,  holding  plaintiff  negligent  in  attempting  to  cross  tracks 
in  front  of  rapidly  approaching  car;  Coleman  v.  Atlantic  Coast  Line 
R.  Co.,  153  N.  C.  326,  69  S.  E.  252,  holding  evidence  showed  plaintiff 
guilty  of  contributory  negligence;  Gunn  v.  Union  R.  R.  Co.,  27  R.  L 
326,  2  L.  R.  A.  (N.  S.)  S62,  62  Atl.  121,  where  plaintiff  backed  from 
between  horses  and  team  on  to  track  without  looking  he  was  guilty  of 
contributory  negligence;  Bamberg  v.  Atlantic  Coast  Line  R.  R.  Co., 
72  S.  C.  392,  51  S.  E.  989,  where  plaintiff  was  injured  by  being  struck 
by  railroad  train  while  attempting  to  cross  track,  whether  it  was  negli- 
gence not  to  look  and  listen  is  for  jury;  Silcock  v.  Rio  Grande  etc. 
R.  R.  Co.,  22  Utah,  188,  191,  61  Pac.  567,  568,  holding  person  permitting 
team  to  stand  ux>on  public  highway,  close  proximity  to  railroad,  or  about 
to  cross,  is  bound  to  look  and  listen ;  Foreman  v.  Norfolk  etc.  News  Co., 
106  Va.  773,  56  S.  E.  806,  holding  rule  applies  to  one  alighting  from  car ; 
Imler  v.  Northern  Pacific  Ry.  Co.,  89  Wash.  534, 154  Pac.  1088,  holding 
one  walking  along  right  of  way  negligent  in  not  looking  for  approach- 
ing trains;  Pike  v.  Chicago  etc.  R.  Co.,  41  Fed.  99,  setting  aside  verdict, 
court  holding  there  was  contributory  negligence;  St.  Louis  etc.  R.  Co. 
V.  Whitle,  74  Fed.  300,  20  C.  C.  A.  196,  where  walking  on  track  at  night 
was  contributory  negligence;  Baltimore  etc.  R.  Co.  v.  Anderson.  85  Fed. 
416,  29  C.  C.  A.  235,  holding  court  properly  left  question  of  defendant's 
negligence  to  jury;  Memphis  etc.  R.  R.  Co.  v.  Martin,  117,  Ala.  386,  23 
South.  238,  refusal  to  give  instruction,  similar  to  rule,  held  error; 
Bauer  v.  St.  Louis  etc.  Ry.  Co.,  46  Ark.  400,  holding  application  to  car 
inspector,  engaged  in  his  duties;  Baltimore  Traction  Co.  v.  State,  78 
Md.  425,  28  Atl.  399,  under  circumstances,  it  was  contributory  negli- 
gence to  board  moving  street-car;  Northern  Pac.  R.  R.  Co.  v.  Freeman, 
174  U.  S.  382,  43  L.  Ed.  1014,  19  Sup.  Ct.  764,  Ward  v.  Richmond  etc. 
R.  Co.,  43  Fed.  423,  Horn  v.  Baltimore  etc.  R.  Co.,  54  Fed.  304,  306, 
4  C.  C.  A.  346,  and  Missouri  Pac.  Ry.  Co.  v.  Moseley,  57  Fed.  924,  6 
C.  C.  A.  641,  all  following  rule;  Blount  v.  Grand  Trunk  Ry.,  61  Fed. 
378,  9  C.  C.  A.  526,  though  gates  at  crossing  were  up ;  Reynolds  v.  Great 
Northern  Ry.,  69  Fed.  811,  29  L.  B.  A.  697, 16  C.  C.  A.  435,  and  MacLeod 
V.  Graven,  73  Fed.  632,  19  C.  C.  A,  616,  both  following  rule;  Pyle  v. 
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Clark,  79  Fed.  747,  25  C.  C.  A.  190  (affirming  75  Fed.  646),  Chrand 
Trunk  Ry.  Co.  v.  Baird,  94  Fed.  951,  36  C.  C.  A.  574,  and  Louisville 
etc.  R.  R.  Co.  V.  Webb,  90  Ala.  194, 11  L  R.  A.  678,  8  South.  521,  though 
there  was  a  watchman;  Little  Rock  etc.  Ry.  Co.  v.  Cullen,  54  Ark.  435, 
436, 16  S.  W.  170,  though  there  was  box-car  in  way;  Glascock  v.  Central 
Pac-  R.  R.  Co.,  73  Cal.  141,  14  Pac.  520,  and  nonsuit  granted;  Bertelson 
V.  Chicago  etc.  Ry.  Co.,  5  Dak.  321,  323,  40  N.  W.  533,  534,  when  plaintiff 
walked  between  two  cars;  Indiana  etc.  Ry.  Co.  ▼.  Greene,  106  Ind  284, 
55  Am.  Rep.  740,  6  N.  E.  606,  Cones  v.  Cincinnati  etc.  Ry.  Co.,  114  Ind. 
331,  16  N.  E.  639,  and  Mann  v.  Belt  R.  R.  etc.  Co.,  128  Ind.  143,  26 
N.  E.  821,  all  reaffirming  rule;  Oleson  v.  Lake  Shore  etc.  Ry.  Co.,  143 
Ind.  413,  42  N.  E.  739,  where  train  was  obscured  by  smoke;  Hunter 
V.  Montana  etc.  Ry.  Co.,  22  Mont.  532,  57  Pac.  143,  and  Durbin  v.  Ore- 
gon R.  R.  etc.  Co.,  17  Or.  12,  11  Am.  St.  Rep.  784,  17  Pac.  8,  and  direct- 
ing nonsuit;  Blackburn  v.  Southern  Pac.  Co.,  34  Or.  215,  55  Pac.  226, 
though  train  was  running  at  unlawful  speed;  New  York  etc.  R.  R.  Co. 
V.  Kellam,  83  Va.  858,  3  S.  E.  706,  following  rule;  Johnson  v.  Chesa- 
peake etc.  R.  Co.,  91  Va.  179,  21  S.  E.  240,  all  holding  failure  to  look 
and  listen  constituted  contributory  negligence;  dissenting  opinion  in 
Cahill  V.  Chicago  etc.  Ry.  Co.,  74  Fed.  294,  20  C.  C.  A.  184,  majority 
holding  was  evidence  of  implied  license ;  dissenting  opinion  in  St.  Louis 
etc.  Ry.  Co.  v.  Barker,  77  Fed.  814,  23  C.  C.  A.  475,  majority  holding 
failure  to  stop,  look  and  listen,  as  contributory  negligence,  properly  left 
to  jury;  Railway  Cos.  v.  Foster,  88  Tenn.  683,  14  S.  W.  428,  majority 
holding  contributory  negligence  no  bar,  under  statute;  Hadley  v.  Lake 
Erie  etc.  R.  Co.,  21  Ind.  App.  687,  51  N.  E.  341,  holding  plaintiff  guilty 
of  contributory  negligence;  dissenting  opinion  in  Pulaski  Min.  Co.  v. 
Hagan,  196  Fed.  730,  116  C.  C.  A.  352,  majority  holding  defendant  neg- 
ligent in  hot  providing  safe  appliances  for  loading  sulphuric  acid;  dis- 
senting opinion  in  Klutt  v.  Philadelphia  R.  R.  Co.,  142  Fed.  398,  73 
C.  C-  A.  494,  mivjority  holding  where  tugboat  having  a  car-float  on  each 
side  ran  down  rowboat  and  plaintiff's  intestate  was  drowned,  question 
of  negligence  was  for  jury. 

Distinguished  in  Capital  Traction  Co.  v.  Crump,  35  App.  D.  C.  185, 
186,  holding  one  driving  on  car  tracks  is  not  chargeable  with  duty  of 
looking  behind;  Grand  Trunk  Ry.  Co.  v.  Ives,  144  U.  S.  432,  86  L.  Ed. 
494,  12  Sup.  Ct.  688,  holding  question  of  contributory  negligence  prop- 
erly left  to  jury;  Texas  etc.  Ry.  Co.  v.  Gentry,  163  U.  S.  366,  41  L.  Ed. 
192,  16  Sup.  Ct.  1109,  holding  no  evidence  to  justify  instruction  as  to 
stopping  before  crossing  track;  Louisville  etc.  R.  Co.  v.  East  Tennessee 
etc.  Ry.  Co.,  60  Fed.  996,  9  C.  C.  A.  314,  where  law  required  train  to 
stop  at  crossing;  Cincinnati  etc.  Ry.  Co.  v.  Farra,  66  Fed.  501,  13 
C.  C.  A.  602,  question  as  to  whether  failure  to  stop,  look  and  listen  was 
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contributory  negligence,  properly  left  to  jury ;  Beatty  v.  Mutual  Reserve 
Fund  life  Assn.,  75  Fed.  68,  21  C.  C.  A.  227,  ease  improperiy  taken 
from  jury;  Graven  v.  MacLeod,  92  Fed.  849,  35  C.  C.  A.  47,  holding  im- 
plied invitation  to  passenger  to  alight  on  track,  question  of  contribu- 
tory negligence  for  jury;  Georgia  Pac.  Ry.  Co.  v.  Lee,  92  Ala.  267,  9 
South.  232,  plaintiff's  duty  to  alight  and  look  left  to  jury;  Gratiot  v. 
Missouri  Pac.  Ry.  Co.,  116  Mo.  465,  16  L.  R  A.  196,  21  S.  W.  1098,  train 
running  in  violation  of  speed  ordinance,  case  left  to  jury;  dissenting 
opinion  in  St.  Louis  &  S.  F.  R.  Co.  v.  Cundieff,  171  Fed.  326,  332,  96 
C.  C.  A.  211,  majority  holding  plaintiff  negligent  in  not  looking. 

Contributory  negligence.    Note,  50  Am.  Bep.  653. 

Reasonable  belief  that  no  train  is  approaching  crossing  as  relieving 
traveler  of  imputation  of  negligence  per  se  in  failing  to  look  and 
listen.    Note,  Ann.  Gas.  1914D,  1021. 

Failure  of  railroad  company  to  give  statutory  signals  on  approach- 
ing crossing  as  excuse  for  traveler's  contributory  negligence. 
Note,  6  Ann.  Cas.  80. 

Knowledp:e  that  no  train  is  due  as  relieving  traveler  of  duty  to  look 
and  listen  at  railroad  crossing.    Note,  Ann.  Gas.  1914D,  1075. 

Omission  of  customary  signals  as  excusing  failure  to  look  and  listen. 
Note,  3  L.  R.  A.  (N.  8.)  391. 

Right  of  one  about  to  cross  railroad  to  rely  on  train  schedules. 
Note,  17  L.  R.  A.  (N.  S.)  1254. 

When  evidence  given  at  trial,  with  all  Justifiable  inferences,  is  insufll- 
cient,  80  that  verdict  for  plaintiff  wonld  have  to  be  set  aside,  court  may 
direct  verdict  for  defendant. 

Approved  in  Marande  v.  Texas  &  Pac.  R.  R.  Co.,  184  U.  S.  191,  46 
L.  Ed.  496,  22  Sup.  Ct.  347,  holding  being  reasonably  certain  that  com- 
pany's negligence  caused  the  fire  and  that  jury  could  find  but  one  ver- 
dict from  the  evidence,  verdict  was  properly  directed ;  District  of  Colum- 
bia V.  Moultcn,  182  U.  S.  582,  45  L,  Ed.  1241,  21  Sup.  Ct.  842,  holding 
negligence  or  no  negligence  one  of  law  for  court,  where  but  one  infer- 
ence can  reasonably  be  drawn  from  the  evidence;  Patton  v.  Texas  & 
Pac.  R.  R.  Co.,  179  U.  S.  660,  45  L.  Ed.  363,  21  Sup.  Ct.  276,  holding 
court  may  direct  verdict  for  defendant  and  refuse  leaving  question  of 
negligence  to  jury  where  locomotive  fireman  undisputably  contributed 
to  his  injury;  Murphy  v.  Milford  etc.  Ry.  Co.,  210  Fed.  140,  126  C.  C.  A. 
649,  holding  negligence  of  railroad  in  having  defective  bolt  in  scat  was 
for  jury;  Detroit  Southern  R.  Co.  v.  Lambert,  150  Fed.  557,  '80  C.  C.  A. 
357,  where  there  was  positive  testimony  that  signals  were  given  by  train 
at  crossing  and  testimony  by  others  who  were  close  by  that  none  were 
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given,  question  was  for  jury;  Hews  v.  Equitable  Life  Assur.  Society, 
143  Fed.  853,  74  C.  C.  A.  676,  where,  in  action  on  policy,  only  inference 
was  that  insured  had  made  material  misrepresentations  as  to  his  physi- 
cal condition  and  as  to  his  use  of  alcoholic  beverages  in  his  application 
and  to  medical  examiner,  court  properly  directed  verdict  for  defendant; 
Scott  y.  District  of  Columbia,  27  App.  D.  C.  417,  refusing  to  set  aside 
verdict  directed  against  one  seeking  damages  for  injury  resulting  from 
slipping  on  sidewalk;  Christensen  v.  Metropolitan  St.  Ry.  Co.,  137  Fed. 
712,  70  C.  C.  A.  657,  in  action  for  personal  injuries  sustained  by  break- 
ing of  chain,  evidence  that  there  was  a  flaw  on  inside  of  link,  but  could 
not  be  discoverable  by  inspection,  did  not  justify  submission  of  case  to 
jury ;  International  Text  Book  Co.  v.  Heartt,  136  Fed.  133,,  69  C.  C.  A. 
127,  where,  in  an  action  against  corporation  for  slanderous  words  spoken 
by  its  agent  with  reference  to  an  embezzlement  by  plaintiff,  it  appeared 
that  words  were  used  after  agent  had  gone  to  another  locality,  where 
he  was  not  engaged  in  any  duty  under  his  contract,  defendant  was  not 
liable;  Dunworth  v.  Grand  Trunk  Western  R.  Co.,  127  Fed.  309,  62 
C.  C.  A.  225,  holding'  facts  and  evidence  conclusively  showing  contribu- 
tory negligence  in  deceased  meeting  his  death,  trial  court  may  direct 
verdict  for  defendant;  McCann  v.  Chicago  etc.  Ry.  Co.,  105  F-ed.  483, 
44  C.  C.  A.  566,  holding  evidence  showing  contributory  negligence  on 
plaintiff's  part,  it  was  not  error  to  direct  verdict  for  defendant;  Green- 
weU  V.  Washington  Market  Co.,  21  D.  C.  308,  holding  owner  owes  no 
extraordinaiy  care  to  one  who  is  licensee  of  building;  Van  Winkle  v. 
New  York  etc.  R.  R.  Co.,  34  Ind.  App.  480,  73  N.  E.  159,  where  plaintiff 
who  was  infirm  and  aged,  approached  a  railroad  crossing  and  noticed  a 
long  train  moving  slowly  on  the  south  track,  and  was  struck  by  a  train 
on  the  north  track,  which  was  standing  near  when  he  reached  the  cross- 
ing, is  guilty  of  contributory  negligence;  Brunson  v.  Southwestern  De- 
velopment Co.,  7  Ind.  Ter.  219,  104  S.  W.  596,  holding  mine  owner  not 
negligent  as  regards  roof  of  mine;  Knight  v.  Baltimore,  97  Md.  652,  55 
Atl.  390,  holding  in  action  for  personal  injuries,  facts  being  undisputed 
and  only  one  reasonable  inference  to  be  drawn,  question  of  negligence 
for  court ;  Barber  v.  Harper,  13  N.  M.  514,  86  Pac.  548,  holding  contract 
and  bill  of  sale  are  undisputed  in  replevin  suit,  court  must  direct  ver- 
dict; Gunn  V.  Union  R.  Co.,  27  R.  I.  326,  2  L.  R.  A.  (N.  S.)  362,  62  Atl. 
121,  holding  Supreme  Court  could  direct  judgment  without  awarding 
further  trial ;  Woolf  v.  Washington  etc.  Nav.  Co.,  37  Wash.  503,  79  Pac. 
999,  one  who,  driving  toward  railroad  crossing,  could  see  approaching 
locomotive  for  a  considerable  distance,  was  guilty  of  contributory  neg- 
ligence as  matter  of  law  in  attempting  to  cross  ahead  of  locomotive; 
Ketterman  v.  Diy  Fork  R.  R.  Co.,  48  W.  Va.  612,  37  S.  E.  686,  holding 
in  actions  of  negligence,  case  should  never  be  taken  from  jury  unless  it 
is  so  plain  that  verdict  would  be  set  aside;  dissenting  opinion  in  South- 
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ern  Electric  Ry.  Co.  v.  Hageman,  121  Fed.  273,  57  C.  C.  A.  348,  ma- 
jority holding  instruction  not  fairly  challenging  court 's  jurisdiction,  and 
record  as  whole  not  showing  want  of  jurisdiction,  refusal  of  instruction 
not  erroneous. 

The  following  cases  approve  the  rule  and  hold  circumstances  were 
such  as  to  justify  court  in  directing  verdict:  Ferguson  v.  Arthur,  117 
U.  S.  490,  29  L.  Ed.  982,  6  Sup.  Ct.  865,  action  to  recover  duties ;  Gun- 
ther  v.  Liverpool  Ins.  Co.,  134  U.  S.  116,  33  L.  Ed.  860,  10  Sup.  Ct.  450, 
action  on  policy  of  insurance;  Franklin  Brass  Co  v.  Phoenix  Assur,  Co., 
65  Fed.  776, 13  C.  C.  A.  124,  action  on  fire  policy ;  Smyth  v.  New  Orleans 
Canal  etc.  Co.,  93  Fed.  927,  35  C.  C.  A.  646,  patent  case ;  Knapp  v.  Sioux 
Falls  Nat.  Bank,  5  Dak.  396,  40  N.  W.  589,  action  of  trover;  Bunt  v. 
Sierra  Butte  etc.  Min.  Co.,  138  U.  S.  485,  34  L.  Ed.  1032,  11  Sup.  Ct. 
464,  Elliott  V.  Chicago  etc.  Ry.,  150  U.  S.  246,  87  L.  Ed.  1070,  14  Sup. 
Ct.  85,  Southern  Pac.  Co.  v.  Seley,  152  U.  S.  156,  38  L.  Ed.  396,  14  Sup. 
Ct.  533,  Ward  v.  Richmond  etc.  R.  Co.,  43  Fed.  425,  Missouri  Pac.  Ry. 
Co.  V.  Moseley,  57  Fed.  923,  6  C.  C.  A.  641,  Southern  Pac.  Co.  v.  John- 
son, 69  Fed.  566,  16  C.  C.  A.  .317,  Reynolds  v.  Great  Northern  Ry.  Co., 
69  Fed.  810,  29  L.  R.  A.  697,  16  C.  C.  A.  435,  MacLeod  v.  Graven,  73 
Fed.  632,  19  C.  C.  A.  616,  St.  Louis  etc.  R.  Co.  v.  Whittle,  74  Fed.  301, 
20  C.  C.  A.  196,  Southern  Ry.  Co.  v.  Smith,  86  Fed.  295,  40  L.  R.  A. 
749,  30  C.  C.  A.  58,  Claus  v.  Northern  Steamship  Co.,  89  Fed.  647,  32 
C.  C.  A.  282,  Detroit  Crude-Oil  Co.  v.  Grable,  94  Fed.  82,  36  C.  C.  A.  94, 
Elliott  V.  Chicago  etc.  Ry.  Co.,  5  Dak.  546,  3  L.  R.  A.  367,  41  N.  W.  762, 
Werk  V.  Illinois  Steel  Co.,  154  HI.  432,  40  N.  E.  444,  Gregory  v.  Cleve- 
land etc.  R.  R.  Co.,  112  Ind.  388,  14  N.  £.  229,  Oleson  y.  Lake  Shore 
etc.  Ry.  Co.,  143  Ind.  409,  32  L.  E.  A.  160,  42  N.  E.  737,  Gandelaria  v. 
Atchison  etc.  R.  Co.,  6  N.  M.  284,  27  Pac.  503,  Butte  v.  Pleasant  Valley 
Coal  Co.,  14  Utah,  285,  47  Pac.  78,  and  Northern  Pac.  R.  R.  Co.  v. 
Holmes,  3  Wash.  210,  14  Pac.  690,  all  damage  cases. 

Approved  in  Delaware  etc.  R.  R.  Co.  v.  Converse,  139  U.  S.  472,  35 
L.  Ed.  215,  11  Sup.  Ct.  571,  holding  court  properly  instructed  jury  that 
defendant  was  guilty  of  negligence;  Sparf  v.  United  States,  156  U.  S. 
100,  39  L.  Ed.  360,  15  Sup.  Ct.  292,  in  absence  of  evidence,  court  prop- 
erly charged  that  jury  could  not  find  defendant  guilty  except  as  charged ; 
Norris  v.  McCanna,  29  Fed.  762,  holding  there  was  no  evidence  to  jus- 
tify finding  of  partnership;  Northern  Pac.  R.  Co.  v.  Sullivan,  53  Fed. 
222,  3  C.  C.  A.  506,  instruction  that  blowing  of  whistle  was  negligent 
act,  sustained;  Northwestern  Fuel  Co.  v.  Danielson,  57  Fed.  920,  6 
C.  C.  A.  636,  sustaining  instruction  that  certain  acts  of  defendant  con- 
stituted negligence ;  Mann  v.  Belt  R.  R.  etc.  Co.,  128  Ind-  141,  26  N.  E. 
820,  holding  evidence  did  not  sustain  verdict  for  damages;  Clark  v. 
Jenkins,  162  Mass.  398,  38  N.  E.  974,  setting  aside  verdict  proper, 
though  motion  to  direct  had  been  denied ;  Swallow  v.  Bain,  7  N.  M.  114, 
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32  Pac.  504,  refusal  to  direct  verdict  for  plaintiff,  held  error,  in  action 
of  covenant;  Linkhauf  v.  Lombard,  137  N-  Y.  426,  83  Am.  St.  Rep.  749, 
20  L.  R.  A.  61,  33  N.  E.  475,  refusal  to  direct  verdict  for  defendant, 
held  error;  Pool  v.  Southern  Pac.  Co.,  20  Utah,  210,  58  Pac.  333,  in- 
struction limiting  jury  to  finding  of  damages  only,  sustained. 

Distinguished  in  Travelers'  Ins.  Co.  v.  Randolph,  78  Fed.  760,  24 
C.  C.  A.  305,  question  as  to  deceased's  voluntary  exposure  to  danger, 
for  jury;  Stewart  v.  Sixth  Ave.  R.  Co.,  45  Fed.  22,  refusing  to  set  aside 
verdict  where  evidence  was  conflicting;  Kansas  City  etc.  R.  Co.  v.  Kirk- 
sey,  60  Fed.  1002,  9  C.  C.  A.  321,  holding  court  wrongfully  withheld 
question  of  negligence  from  jury;  Louisville  etc.  R.  Co.  v.  Kelly,  63  Fed. 
410,  U  C.  C.  A.  260,  question  of  contributory  negligence  properly  left 
to  jury;  State  v.  Union  R.  R.  Co.,  70  Md.  77,  18  Atl.  1034,  under  facts, 
court  erred  in  taking  case  from  jury;  Ladouceur  v.  Northern  Pac.  R.  R. 
Co.,  4  Wash.  St.  44,  29  Pac.  945,  damage  suit,  nonsuit  held  error;  Lewis 
V.  Prien,  98  Wis.  90,  73  N.  W.  655,  direction  for  verdict  properly 
denied;  dissenting  opinion  in  Sparf  v.  United  States,  156  U.  S.  174,  89 
L.  Ed.  886,  15  Sup.  Ct.  321,  majority  holding  proper  an  instruction  that 
def endajit  could  be  found  guilty  only  as  chained. 

Withdrawal  of  unreasonable  testimony  from  consideration  of  jury. 
Note,  15  Ann.  Cas.  1192« 

114  U.  S.  619^22,  29  L.  Ed.  264,  5  Sup.  Ct  1158»  X7NITED  STATES  ▼.  COB- 
SON. 

Prior  to  act  of  1866,  Presideat  bad  power  to  dismiss  any  officer  of 
army  or  navy. 

Approved  in  In  re  Opinion  of  the  Justices,  216  Mass.  607,  104  N.  E. 
848,  holding  Governor  has  no  power  to  dismiss  adjutant-general  of 
militia. 

114  U.  S.  622-636,  29  L.  Ed.  257,  6  Sup.  Ct.  1091,  BBOWK  ▼.  HOUSTON. 

Federal  prohibition  of  State  tax  on  "  imports  and  exports"  has  refer- 
ence only  to  goods  brought  ftom  or  carried  to  foreign  countries,  not  from 
one  State  to  another. 

Approved  in  Cornell  v.  Coyne,  192  U.  S.  428,  48  L.  Ed.  508,  24  Sup. 
Ct.  385,  holding  imposition  of  manufacturing  tax  on  filled  cheese  manu- 
factured for  export  and  in  fact  exported,  as  upon  other  filled  cheese, 
not  obnoxious  to  U.  S.  Const.,  art.  I,  §  9,  par.  5;- American  Steel  etc.  Co. 
V.  Speed,  192  U.  S.  520,  521,  48  L.  Ed.  546,  24  Sup.  Ct.  370,  371,  holding 
goods  brought  into  one  State  from  another  are  not  imported  within 
U.  S.  Const.,  art.  I,  §  10,  par.  3,  forbidding  State  taxation  of  imports; 
Dooley  v.  United  States,  183  U.  S.  154,  160,  162,  165,  171,  46  L.  Ed.  130. 
132,  133,  134,  136,  22  Sup,  Ct.  64,  66,  70,  holding  U.  S.  Const.,  art.  I, 
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§  8,  with  reference  to  "uniform  duties  throughout  United  States"  does 
not  apply. to  goods  shipped  from  Porto  Rico  to  New  York;  Downes  v.* 
BidweU,  182  U.  S.  292,  293,  45  L.  Ed.  1108,  21  Sup.  Ct.  785,  holding  art.  I, 
§  8,  Const.,  requiring  duties  to  be  uniform  ' '  throughout  the  United 
.States,"  must  be  understood  to  mean  the  several  States  admiikted  upon 
equal  footing;  United  States  Rubber  Co.  v.  Butler  Bros.  Shoe  Co.,  132 
Fed.  399,  foreign  corporation  which  has  established  place  of  business 
in  Colorado  where  its  goods  are  sold  by  factor  under  contract  is  doing 
business  in  State  within  meaning  of  Act  Colo.  1901,  §  10 ;  People  v. 
Wells,  185  N.  Y.  278,  77  N.  E.  20,  "when  foreign  corporation  maintains 
office  in  the  State  for  sale  of  its  products  which  are  imported  into  State 
and  sold  in  original  packages,  taking  bills  receivable  in  payment,  and 
they  are  held  within  State  until  maturity,  and  proceeds  imported  re- 
mitted to  home  office,  they  are  taxab]e  under  Xax  Law,  Laws  1896, 
p.  800,  c.  908,  §  7 ;  Ex  parte  Brown,  48  Fed.  442,  following  rule ;  Coe  v. 
Errol,  116  U.  S.  527,  29  L.  Ed.  719.  6  Sup.  Ct.  478,  State  may  tax  in- 
tended exports  not  yet  in  carriers'  hands;  Rothermel  v.  Meyerle,  136 
Pa.  St.  263,  9  L.  R.  A.  367,  20  Atl.  586,  upholding  license  law. 

State  tax  on  coal  on  board  towboats  on  river,  offered  for  sale  generally, 
does  not  become  export  tax  by  fact  tliat  it  ia  thereafter  gold  to  vessels  going 
abroad. 

Approved  in  Leisy  v.  Hardin,  135  U.  S.  120,  34  L.  Ed.  136,  10  Sup. 
Ct.  688,  prohibition  law  vpid  as  to  imports  in  original  packages. 

General  State  tut,  on  all  property  alike,  does  not  become  duty  on  ex- 
ports because  some  of  it  is  thereafter  exported. 

Approved  in  In  re  Sydow,  4  Ariz.  210,  36  Pac.  215,  Rev.  Stats.,  tit.  42, 
par.  2239,  §  9,  as  amended  by  Act  No.  83,  Laws  1893,  requiring  dealers 
in  merchandise  except  certain  products  of  this  territory,  and  sold  by 
producer,  to  pay  license  tax,  is  valid;  State  v.  French,  109  N.  C.  726, 
26  Am.  St.  Bep.  592,  14  S.  E.  384,  tax  on  merchants,  based  on  all  their 
purchases,  is  valid  license  tax. 

Power  of  Congrem  is  exclusive  whenever  the  matter  is  national  or  ad- 
mits of  uniformity  of  regulation,  and  no  State  may  affect  the  freedom  of 
interstate  intercourse. 

Approved  in  Montgomery  v.  Portland,  190  U.  S.  105,  47  L.  Ed.  970, 
23  Sup.  Ct.  737,  holding  under  Harbor  Act  of  September  19,  1890,  §  12, 
State  cannot  extend  wharves  beyond  harbor  lines  established  by  local  law, 
except  under  directions  of  Secretary  of  War;  Lottery  Case,  188  U.  S. 
351,  47  li.  Ed.  499,  23  Sup.  Ct.  325,  holding  carriage  of  lottery  tickets 
from  one  State  to  another  by  express  company  is  interstate  commerce 
under  congressional  regulation;  Diamond  Match  Co.  v.  Ontonagon,  188 
XII— 73  ^ 
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U.  S.  93,  96,  47  L.  Ed.  398,  400,  23  Sup.  Ct.  270,  271,  holding  Ic^ 
floated  down  stream  to  sorting  gap,  thence  to  be  shipped  by  rail,  as 
needed,  outside  State,  while  waiting  are  subjects  of  interstate  com- 
merce; Kelley  V.  Rhoads,  188  U.  S.  5,  47  L.  Ed.  861,  23  Sup.  Ct.  261, 
holding  ten  thousand  sheep  being  driven  from  Utjih  across  Wyoming  to 
Nebraska  at  rate  of  nine  miles  per  day  is  subject  of  interstate  com- 
merce exempt  from  taxation;  Austin  v.  Tennessee,  179  U.  S.  373,  45 
L.  Ed.  238,  21  Sup.  Ct.  144,  holding  tobacco  being  legitimate  article  of 
commerce,  it  is  subject  to  Federal  regulation,  though  it  is,  to  certain 
extent,  within  State  police  power;  Haskell  v.  Cowham,  187  Fed.  408, 
109  C.  C.  A.  235,  holding  Kansas  could  not  prohibit  export  of  natural 
gas;  Miller  v.  Illinois  Cent.  R.  Co.,  168  Fed.  985,  holding  suit  under 
Federal  Liability  Act  was  not  removable  as  arising  under  law  of  United 
States;  Butler  Bros. .Shoe  Co.  y.  United  States  Rubber  Co.,  156  Fed. 
17,  84  C.  C.  A.  167,  holding  corporation  of  New  Jersey  contracting  with 
Colorado  corporation  was  engaged  in  interstate  commerce;  Spain  v.  St. 
Louis  etc.  R.  Co.,  151  Fed.  523,  upholding  Federal  Liability  Act;  State 
V.  Duckworth,  5  Idaho,  647,  95  Am.  St.  Eep.  202,  51  Pac.  457,  holding 
Idaho  statute  making  it  unlawful  to  bring  sheep  into  State  without  first 
dipping  them  according  to  act,  unnecessary  restriction  upon  interstate 
commerce;  State  v.  Eckenrode,  148  Iowa,  184,  127  N.  W,  60,  holding 
foreign  corporation  shipping  packages  to  agent  to  be  delivered  by  him 
is  engaged  in  interstate  commerce;  State  v.  Hanaphy,  117  Iowa,  19,  90 
N.  W.  602,  holding  traveling  salesman  accepting  order  in  Iowa  for 
liquors  to  be  shipped  C.  0.  D.  from  Illinois,  transaction  constituted  in- 
terstate commerce,  and  salesman  cannot  be  locally  prosecuted;  Gri^^ry 
Construction  Co.  v.  Tax  Collector,  108  La.  441,  32  South.  401,  holding 
taxpayer  twice  legally  requested  by  assessor  to  furnish  list  of  his  prop- 
erty and  refuses,  is  estopped  from  thereafter  contesting  correctness  of 
assessor's  list;  State  v.  Montgomery,  94  Me.  200,  47  Atl-  166,  hold- 
ing statute  discriminating  between  peddlers,  regarded  as  citizens  or 
aliens,  with  reference  to  license,  is  unconstitutional,  violating  Four- 
teenth Amendment  of  Federal  Constitution;  Commercial  Milling  Co.  v. 
Western  Union  Tel.  Co.,  151  Mich.  433,  115  N.  W.  699,  holding  State 
might  legislate  regarding  liability  of  telegraph  company  on  messages; 
State  V.  Parker  Distilling  Co.,  236  Mo.  319,  139  S.  W.  483,  holding  law 
exempting  local  products  from  liquor  tax  is  void;  State  v.  Looney,  214 
Mo.  221,  29  L.  R.  A,  (N.  S.)  412,  97  S.  W.  935,  holding  one  soliciting 
work  for  foreign  corporation,  engaged  in  interstate  commerce;  Shellen- 
barger  v.  Fewel,  34  Okl.  83,  124  Pac.  619,  holding  suit  regarding  title 
to  Indian  lands  is  not  removable;  State  v.  Standard  Oil  Co.,  120  Tenn. 
152,  110  S.  W.  582,  enjoining  oil  company  from  carrying  on  unlawful 
?ombination ;  State  v.  Peet,  80  Vt.  457, 130  Am.  St.  R^.  998,  14  L.  R.  A. 
(N.  S.)  677,  68  Atl.  664,  holding  State  could  not  prohibit  export  of  calf 
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less  than  f onr  weeks  old ;  Adkins  t.  Richmond,  98  V a.  97,  34  S.  E.  969, 
holding  sales  made  in  State  by  exhibition  of  samples,  goods  being  in 
other  States,  city  ordinance  requiring  license  tax  repngnant  to  Const. 
U.  S.,  art.  I,  §  8,  cl.  3 ;  dissenting  opinion  in  McCabe  v.  Atchison,  T.  & 
S.  F.  Ry.  Co.,  186  Fed.  984,  109  C.  C.  A.  110,  majority  holding  State 
may  require  separate  coaches  for  colored  persons;  dissenting  opinion  in 
Crenshaw  v.  State,  95  Ark.  472,  473,  4^5,  130  S.  W.  572,  573,  majority 
holding  traveling  salesman  soliciting  orders  for  foreign  corporation  was 
** peddler"  required  to  have  license;  Wailing  v.  Michigan,  116  U.  S.  455, 
29  L.  Ed.  694,  6  Sup.  Ct.  457,  annulling  State  law  discriminating  against 
sellers  of  imported  liquors;  Bowman  v.  Chicago  etc.  Ry.  Co.,  125  U.  S. 
495,  81  L.  Ed.  710,  8  Sup.  Ct.  703,  annulling  Iowa  law,  requiring  car- 
riers importing  liquors  to  procure  certificate;  Fitzgerald  v.  Fitzgerald 
&  Mallory  Const.  Co.,  41  Neb.  468,  59  N.  W.  864,  Interstate  Commerce 
Act  exclusive,  and  applicable  to  prior  contracts;  Bullard  v.  Northern 
Pac.  R.  R.  Co.,  10  Mont.  180,  11  L.  R.  A.  250,  25  Pac.  122,  interstate 
commerce  law  applied  to  prior  unexecuted  contract;  People  v.  Wemple, 
138  N.  Y.  8,  19  L.  R.  A.  697,  33  N.  £.  722,  State  corporate  franchise 
tax  is  void  as  to  foreign  corporation  doing  only  interstate  business; 
People  V.  Hawkins,  157  N.  Y.  16,  68  Am.  St.  Rep.  747,  42  L.  R.  A.  497, 
51  N.  £.  261,  prison-goods  law  is  void  as  to  product  of  other  States; 
Ex  parte  Rollins,  80  Va.  319,  annulling  State  license  discriminating 
against  importers;  Arkansas  v.  Kansas  etc.  Coal  Co.,  96  Fed.  367,  and 
dissenting  opinion  in  O'Neil  v.  Vermont,  144  U.  S.  346,  352,  36  L.  Ed. 
461,  463,  12  Sup.  Ct.  702,  704,  arguendo. 

Distinguished  in  The  Margaret  J.  Sanford,  203  Fed.  339,  holding 
State  may  establish  navigation  rules  for  channels;  Territory  v.  Ouyott, 
9  Mont.  49,  22  Pao.  134,  upholding  Montana  law  j^rohibiting  sale  of 
liquor  to  Indians. 

Omission  of  Congress  to  regulate  any  form  of  Interstate  coomierce  Is  a 
declaration  tliat  it  sliaU  be  untrammeled. 

Approved  in  Austin  v.  Tennessee,  179  U.  S.  374,  45  L.  Ed.  288,  21 
^Sup.  Ct.  144,  holding  court  cannot  take  judicial  notice  of  the  fact  that 
tobacco  in  form  of  cigarettes  is  more  noxious  than  in  any  other  form; 
People  V.  Reardon,  184  N.  Y.  456,  112  Am.  St.  Rep.  645,  77  N.  E.  978, 
Laws  1905,  pp.  474,  477,  c.  241,  §§  315,  324,  imposing  tax  on  transfers 
of  stock,  is  constitutional;  Hagan  v.  City  of  Richmond,  104  Va.  732, 
3  L.  R.  A.  (N.  S.)  1120,  62  S.  £.  389,  under  Act  Cong.,  March  3,  1899, 
c.  425,  §  19,  30  Stat.  1154,  relating  to  authority  of  Secretary  of  War  to 
remove  obstructions  from  navigable  waters,  he  did  not  have  exclusive 
jurisdiction,  but  in  absence  of  action  on  his  part,  local  authorities  may 
protect  waterways ;  Wall  v.  Norfolk  &  W.  R.  R.  Co.,  52  W.  Va.  498, 
94  Am.  St.  Rep.  960,  44  S.  £.  300,  holding  car  sent  loaded  from  another 
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State  into  West  Virginia,  to  be  returned  loaded  to  former  State,  can- 
not be  levied  upon  under  attachment  in  West  Virginia;  Pickard  v.  Pull- 
man Southern  Car  Co.,  117  U.  S.  49,  29  L.  Ed.  790,  6  Sup.  Ct.  642,  an- 
nulling Tennessee  sleeping-car  tax  as  affecting  interstate  commerce; 
Wabash  etc.  Ry.  Co.  v.  Dlinois,  118  U.  S.  589,  80  L.  Ed.  255,  7  Sup.  Ct. 
20,  denying  State's  right  to  regulate  State  rate  on  transportation  to 
another  State ;  Robbins  v.  Shelby  Taxing  Dist.,  120  U.  S.  493,  80  K  Ed. 
696,  7  Sup.  Ct.  594,  drummers'  license  tax  invalid  as  to  citizens  of  other 
States ;  Bowman  v.  Chicago  etc.  Ry.  Co.,  125  U.  S.  508,  31  L.  Ed,  715, 
8  Sup.  Ct.  1066,  annulling  Iowa  law  requiring  carriers  importing  liquor 
to  procure  certificate;  Leisy  v.  Hardin,  135  U.  S.  110,  84  L.  Ed.  182,  10 
Sup.  Ct.  684  (see  dissenting  opinion  in  135  U.  S.  147,  34  L.  Ed.  145, 
10  Sup.  Ct.  697),  annulling  prohibition  law  as  applied  to  imports  in 
original  packages;  Covington  etc.  Bridge  Co.  v.  Kentucky,  154  U.  S. 
212,  38  L.  Ed.  966,  14  Sup.  Ct.  1090,  Kentucky  regulation  of  chaises  of 
interstate  bridge,  invalid;  In  re  Rebman,  41  Fed.  868,  annulling  Vir- 
ginia meat-inspection  law  as  discriminatory;  Swift  v.  Philadelphia  etc. 
R.  R.  Co.,  58  Fed.  859,  holding  common  law  against  discriminating  rates 
by  carriers,  no  part  of  Federal  law;  Ex  parte  Scott,  66  Fed.  46,  annul- 
ling law  prohibiting  sale  of  oleomargarine;  W.  A.  Vandercook  Co.  v. 
Vance,  80  Fed.  789,  South  Carolina  dispensary  act  invalid  as  to  imports 
in  original  packages;  Graffty  v.  Rushville,  107  Ind.  510,  57  Am.  Rep. 
135,  8  N.  E.  613,  annulling  city  peddlers'  ordinance;  Gatton  v.  Chicago 
etc.  Ry.  Co.,  95  Iowa,  129,  28  L.  E.  A.  562,  63  N.  W.  595,  common  law 
as  to  unreasonable  freight  charges  is  no  part  of  Federal  jurisprudence; 
Ba^  V.  Wilmington  etc.  R.  R.  Co.,  109  N.  C.  284,  26  Am.  St.  Rep.  574, 
14  L.  R.  A.  598,  14  S.  E.  81,  State  statute,  penalizing  failure  to  ship 
freight  promptly,  applies  to  interstate  trade;  Arkansas  y.  Kansas  etc. 
Coal  Co.,  96  Fed.  367,  arguendo. 

Products  of  other  States  are  not  to  be  ftee  ftom  taxation  in  State 
whither  carried  for  use  or  sale,  in  absence  of  congressional  act  so  providing. 

Approved  in  Pittsbui^h  etc.  Coal  Co.  v.  Bates,  40  La.  Ann.  228,  8  Am. 
St.  Rep.  521,  3  South.  643,  following  rule;  Delaware  etc.  R.  R.  Co.  v. 
Pennsylvania,  198  U.  S.  354,  49  L.  Ed.  1082,  25  Sup.  Ct.  669,  coal  mined 
in  Pennsylvania  and  shipped  out  of  State  for  sale  is  not  taxable  in  Penn- 
sylvania under  Pa.  Laws,  1891,  p.  229;  Wrought  Iron  Range  Co.  v. 
Oampen,  135  N.  C.  518,  47  S.  E.  662,  where  ranges  are  manufactured  in 
one  State  and  sold  by  sample  in  another  and  delivered  in  original  pack- 
ages, neither  person  exhibiting  samples  or  delivering  are  peddlers, 
within  Pub.  Laws  1903,  p.  336,  c.  247. 

State  tax  on  property  imported  from  another  State,  which  has  reached 
Its  destination  and  become  part  of  the  general  mass  of  property  of  the 
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State,  and  la  taxed  only  In  common  with  sncli  other  property,  la  valid;  e.  g.^ 
tax  on  coal  on  towboata  in  city  harbor,  imported  for  general  aale. 

Approved  in  General  Oil  Co.  v.  Grain,  209  U.  S.  229,  52  L.  Ed.  764, 
28  Sup.  Ct.  475,  holding  oil  destined  for  interstate  shipment  but  de- 
posited at  distributing  center  may  be  taxed  by  State;  New  York  v. 
Reardon,  204  U.  S.  162,  9  Ann.  Gas.  736,  51  L.  Ed.  423,  27  Sup.  Ct.  188, 
upholding  tax  on  transfers  of  shares  of  stock;  Delaware  etc.  R.  R.  Co. 
V.  Pennsylvania,  198  U.  S.  352,  49  L.  Ed.  lOftl,  25  Sup.  Ct.  669,  coal 
mined  in  Pennsylvania  and  shipped  to  another  State  for  sale  is  taxable 
in  latter  State ;  People  v.  Bacon,  243  111.  318,  44  L.  B.  A.  (N.  S.)  586, 

'90  N.  E.  687,  and  Bacon  v.  Illinois,  227  U.  S.  513,  516,  517,  57  L.  Ed. 
619,  620,  33  Sup.  Ct.  299,  both  holding  grain  removed  from  cars  to  be 
weighed  may  be  taxed  by  State;  Rehrer  v.  Stewart,  197  U.  S.  65,  49 
L.  Ed.  666,  25  Sup.  Ct.  403,  tax  upon  resident  managing  agents  of  non- 
resident meat-packing  houses,  imposed  by  Ga.  Act,  Dec.  21,  1900,  does 
not  conflict  with  commerce  clause  of  Federal  Constitution  when  applied 
to  business  of  selling  to  local  consumers  from  original  packages  shipped 
into  State  without  previous  contract;  Cummings  v.  Chicago,  188  U.  S. 
430,  47  L.  Ed.  531,  23  Sup.  Ct.  477,  holding  State  may  prohibit  erec- 
tion, without  its  permission,  of  structure  in  navigable  rive^  wholly 
within  its  limits,  said  authority  not  superseded  by  labor  act  March  3, 
1899;  Blackstone  v.  Miller,  188  t.  S.  207,  47  L.  Ed.  445,  n23  Sup.  Ct.  279, 
holding  imposition  of  tax  under  New  York  inheritance  tax  law  on  trans- 
fer under  nonresident's  will,  of  debts  due  decedent  from  residents 
therein,  is  valid ;  Austin  v.  Tennessee,  179  U.  S.  352,  45  L.  Ed.  229,  21 

tSup.  Ct.  135,  holding  prohibition  of  sale  of  cigarettes  by' State,  within 
police  power,  provided  it  does  not  apply  to  original  packages  or  dis- 
criminates in  cigarettes  imported;  Mutual  Film  Co.  v.  Industrial  Com- 
mission, 215  Fed.  146,  upholding  right  of  State  to  censor  films ;  Susque- 
hanna Coal  Co.  V.  Mayor  etc.  of  South  Amboy,  184  Fed.  944,  holding 
coal  stored  on  dock  awaiting  shipment  liable  to  tax;  Shepard  v.  North- 
em  Pac.  Ry.  Co.,  184  Fed.  769,  holding  State  may  establish  intrastate 
railroad  rates  but  same  must  not  be  confiscatory;  Eoff  v.  Kennefick- 
Hammond  Co.,  80  Ark.  144,  117  Am.  St.  Rep.  79,  10  Ann.  Caa.  63,  7 
L.  B.  A.  (N.  S.)  704,  96  S.  W.  988,  holding  railroad  construction  appli- 
ances brought  into  State,  were  subject  to  tax ;  In  re  Wilson,.  8  Mackey 
(D.  C),  353,  355,  12  L.  R.  A.  624,  holding  one  peddling  goods  for  for- 
'eign  company  is  required  to  have  peddler's  license;  Kehrer  v.  Stewart, 
117  Ga.  974,  44  S.  E.  856,  holding  goods  shipped  from  one  State  to 
owner's  place  of  business  in  another  for  purposes  of  sale,  although 
stored.  State  may  tax  same;  Racine  Iron  Co.  v.  McCommons,  111  Ga. 
544,  36  S.  £.  869,  holding  '' interstate  commerce  clause"  does  not  pre- 
vent State  from  imposing  license  tax  upon  traveling  agents,  principals 
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in  other  States,  who  break  original  packages  and  distribute  contents; 
DarneU  v.  State,  174  Ind.  166,  90  N.  E.  773,  holding  suit  by  State  to 
collect  taxes  from  nonresident  is  not  removable;  Judy  v.  Beckwith,  137 
Iowa,  32,  16  Ann.  Gas.  890,  15  L.  E.  A.  (N.  S.)  142,  114  N.  W.  568,  up- 
holding right  of  State  to  tax  shares  of  corporate  stock;  Merchants' 
Transf.  Co.  v.  Board  of  Review,  128  Iowa,  738, 105  N.  W.  213,  merchan- 
dise belonging  to  nonresident  sellers,  consigned  to  warehouseman  within 
State  and  stored  to  account,  future  delivery  on  sales  by  owner,  may  be 
assessed  by  local  authorities ;  State  v.  Frederick  De  Bary  &  Co.,  130  La. 
1095,  58  South.  894,  holding  liquor  stored  in  New  York  pending  shipment 
subject  to  State  tax;  Rees-Scott  Co.  v.  New  Orleans,  124  La.  156,  49 
South.  1012,  applying  rule  as  to  staves  stored  in  State ;  State  v.  Brodnax, 
228  Mo.  50, 137  Am.  St.  Rep.  613, 128  S.  W.  185,  upholding  tax  on  trans- 
fers of  corporate  stock;  Lehigh  etc.  Coal  Co.  v.  Borough  of  Junction,  75 
N.  J.  L.  928,  930,  931,  932, 15  L.  B.  A.  (N.  S.)  614,  68  Atl.  809,  810,  hold- 
ing coal  deposited  in  New  Jersey  was  subject  to  tax;  Territory  v.  Denver 
etc.  R.  R.  Co.,  12  N.  M.  433,  78  Pac.  76,  upholding  Laws  1901,  p.  96,  re- 
lating to  inspection  of  hides;  Pocomoke  Guano  Co.  v.  Biddle,  158  N.  C. 
216,  73  S.  E.  997,  allowing  tax  on  shipment  of  fertilizer;  State  v. 
Standard  Oil  Co.,  61  Or.  463,  Ann.  Gas.  1914B,  179,  123  Pac.  45,  uphold- 
ing tax  levied  on  foreign  oil  company  operating  in  State;  E^x  parte 
Young,  36  Or.  250,  78  Am.  St.  Rep.  774.  59  Pac.  708,  holding  Hill's 
Anno.  Laws,  §  1952  (Or.),  forbidding  any  person  persuading  seaman  to 
desert  vessel  within  waters  of  State  is  valid  police  power,  within  Const., 
art.  I)  §  8 ;  Clark  Bros.  Coal  etc.  Co.  v.  Pennsylvania  R.  Co.,  241  Pa. 
528,  88  Atl.  758,  holding  order  of  Interstate  Commerce  Commission  re- 
garding discrimination  in  distribution  of  cars  is  not  bar  to  suit  for  dam- 
ages resulting  therefrom;  Lc^an  v.  Brown,  125  Tenn.  220, 141  S.  W.  754, 
holding  State  might  impose  tax  on  liquor  dealer  shipping  goods  without 
State;  Standard  Oil  Co.  v.  State,  117  Tenn.  648,  10  L.  B.  A.  (N.  S.) 
1016,  100  S.  W.  712,  upholding  conviction  for  carrying  on  unlawful  com- 
bination; I.  M.  Darnell  &  Son  v.  City  of  Memphis,  116  Tenn.  430,  95 
S.  W.  817,  upholding  tax  on  logs  awaiting  manufacture  into  lumber; 
American  Steel  etc.  Co.  v.  Speed,  110  Tenn.  546,  100  Am.  St.  Rep.  814, 
75  S.  W.  1042,  where  goods  are  shipped  in  orighial  packages  to  agents 
and  delivered  in  that  form  to  customers  and  ninety  per  cent  go  ulti- 
mately to  jobbers,  beyond  limits  of  State,  they  become  common  mass  of 
property,  and  taxable  within  State;  Gulf  etc.  Ry.  Co.  v.  State,  32  Tex. 
Civ.  11,  73  S.  W.  435,  where  com  had  been  shipped  from  South  Dakota 
to  Texarkana,  Texas,  and  arrived  there  before  contract  had  been  en- 
tered into  in  Kansas  for  the  sale  of  the  com  to  a  firm  in  G.,  Texas,  t^ 
transaction  would  be  entirely  local;  Gulf  etc.  Ry.  Co.  v.  State,  32  Tex. 
Civ.  8,  73  S.  W.  433j^  where  com  was  shipped  from  South  Dakota  to 
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Texarkana,  Texas,  with  privilege  of  inspection  at  Kansas  City,  under 
through  bill  of  lading,  and  it  was  transferred  to  other  cars  at  Kansas 
City,  and  shipped  to  Texarkana,  and  it  was  sold  by  consignee  at  Tex- 
arkana  to  firm  at  G.,  Texas,  and  on  arrival  of  com  at  Texarkana,  it  was 
transshipped  to  G.,  the  interstate  shipment  terminated  at  Texarkana; 
General  Ry.  etc.  Co.  v.  Commonwealth,  118  Va.  305,  87  S.  E.  699,  hold- 
ing State  law  governs  as  to  contracts  to  be  performed  in  State;  Stand- 
ard Oil  Co.  V.  Fredericksburg,  105  Va.  88,  52  S.  E.  819,  oil  company 
which  brings  oil  from  foreign  State  into  this  State  and  mingles  it  with 
property  of  State,  is  not  engaged  in  interstate  commerce;  Bacon  v. 
Locke,  42  Wash.  217,  83  Pac.  72,  Laws  1905,  pp.  372,  373,  providing 
that  every  person  who  peddles  out  or  ^' after  shipment  to  the  State" 
canvasses  and  sells  by  sample  certain  articles  shall  pay  license,  is  un- 
constitutional under  art.  I,  §  12,  Wash.  Const. ;  McDermott  v.  State,  143 
Wis.  29,  31,  21  Ann.  Oas.  1315, 126  N.  W.  890,  holding  State  might  legis- 
late regarding  labeling  of  glucose ;  Spaulding  v.  Adams  County,  79  Wash. 
200,  140  Pac.  369,  holding  parts  of  buggies  placed  in  warehouse  to  be 
assembled  were  taxable  by  State;  Pittsburgh  etc.  Coal  Co.  v.  Bates,  156 
U.  S.  584,  588,  589,  39  L.  Ed.  642,  544,  16  Sup.  Ct.  418,  419  (afiirming 
40  La.  Ann.  228,  8  Am.  St.  Bep.  521,  3  South:  643),  following  rule;  Coe 
V.  Errol,  116  U.  S.  627,  29  L.  Ed.  719,  6  Sup.  Ct.  478,  State  may  tax 
intended  exports  not  yet  in  carrier's  hands;  Robbins  v.  Shelby  Taxing 
Dist.,  120  U.  S.  497,  30  L.  Ed.  697,  7  Sup.  Ct.  596,  annulling  drummers' 
license  tax  as  to  citizens  of  other  States;  Philadelphia  Steamship  Co. 
V.  Pennsylvania,  122  U.  S.  346,  30  L.  Ed.  1205,  7  Sup.  Ct.  1126,  annulling 
State  tax  on  gross  receipts  of  interstate  transportation;  Leloup  v.  Port 
of  Mobile,  127  U.  S.  648,  32  L.  Ed.  314,  8  Sup.  Ct.  1384,  license  tax  on 
interstate  telegraph,  invalid;  Pullman's  Car  Co.  v.  Pennsylvania,  141 
U.  S.  23,  35  L.  Ed.  616,  11  Sup.  Ct.  878,  upholding  State  tax  on  cars  of 
interstate  carrier;  Emert  v.  Missouri,  156  U.  S.  317,  319,  39  L.  Ed.  436. 
437,  15  Sup.  Ct.  372,  373  (affirming  103  Mo.  246,  246,  23  Am.  St.  Rep. 
877,  11  L.'B.  A.  220, 15  S.  W.  82),  upholding  peddlers'  tax  not  discrimi- 
nating against  foreign  goods  or  peddlers ;  Anderson  v.  United  States,  171 
U.  S.  615,  43  L.  Ed.  300,  19  Sup.  Ct.  53,  upholding  validity  of  live-stock 
exchange;  Ex  parte  Brown,  48  Fed.  439,  440,  443,  upholding  merchants' 
license  tax  based  on  their  purchases;  In  re  Greene,  52  Fed.  113,  constru- 
ing act  of  1890,  against  monopolies;  Patapsco  Guano  Co.  v.  Board  of 
Agriculture,  52  Fed.  693,  upholding  North  Carolina  fertilizer  inspection 
law;  American  Harrow  Co.  v.  Shaffer,  68  Fed.  757,  upholding  Virginia 
license  tax  on  sale  of  manufactured  implements;  Preston  v.  Finley,  72 
Fed.  860,  862,  upholding  occupation  tax  on  sale  of  certain  Sunday  papers ; 
In  re  May,  82  Fed.  426,  Montana  cigarette  license  law  held  valid,  be- 
cause not  discriminatory;  Oliver  Finney  Grocery  Co.  v.  Speed,  87  Fed. 
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413y  upholding  Tennessee  tax  on  merchants  based  on  amount  invested 
and  stock  in  trade;  Price  Co.  v.  Atlanta,  105  Ga.  365,  31  S.  E.  622,  sale 
of  imported  goods  from  warehouse  within  State  is  not  interstate  com- 
merce J  Singer  Mfe.  Co.  v.  Wright,  97  Ga.  123,  36  L.  E.  A.  501,  25  S.  E. 
252,  upholding  State  sewing-machine  license;  South  Bend  v.  Martin,  142 
Ind.  48,  49,  29  L.  R.  A.  537,  41  N.  E.  320,  upholding  peddlers'  license; 
State  V.  Wheelock,  95  Iowa,  583,  58  Am.  St.  Rep.  44,  30  L.  R.  A.  438, 
64  N.  W.  621,  upholding  State  law  against  itinerant  venders  of  nos- 
trums; Myers  v.  Baltimore  Co.,  83  Md.  389,  391,  65  Am.  St.  Rep.  352, 
354,  34  L.  R.  A.  311,  312,  35  Atl.  145,  146,  upholding  tax  on  cattle  im- 
ported f  oc^sale ;  Bluefields  Banana  Co.  v.  Board  of  Assessors,  49  La.  Ann. 
46,  21  South.  629,  upholding  tax  on  cash  in  bank,  at  agency  of  foreign 
importer;  McClellan  v.  Pettigrew,  44  La.  Ann.  360, 10  South.  854,  license 
tax  on  drummers  for  imported  goods  is  invalid;  Lumberville  Bridge  Co. 
V.  Assessors,  55  N.  J.  L.  534,  26  L.  R.  A.  137,  26  Atl.  713,  upholding  cor- 
porate license  fee  as  applied  to  one  in  interstate  business;  Waterbury 
V.  Newton,  50  N.  J.  L.  542,  14  Atl.  608,  State  oleomargarine  law  appli- 
cable to  imported  package;  People  v.  Wemple,  138  N.  Y.  11,  19  L.  R.  A. 
698,  33  N.  E.  723,  State  franchise  tax  void  as  to  foreign  corporation 
doing  only  interstate  business;  State  v.  Gorham,  115  N.  C.  727,  44  Am. 
St.  Rep.  496,  25  L.  R.  A.  812,  20  S.  E.  181,  upholding  tax  on  itinerant 
salesmen,  as  applied  to  salesmen  of  imported  goods;  Kelley  v.  Rhoads, 
7  Wyo.  258,  89  L.  R.  A.  600,  602,  51  Pac.  597,  598,  599,  upholding  law 
taxing  livestock  imported  for  grazing;  dissenting  opinion  in  Leisy  v. 
Hardin,  135  U.  S.  151,  152,  34  L.  Ed.  147,  10  Sup.  Ct.  699,  majority  an- 
nulling prohibition  law  as  applied  to  original  packages  imported;  dis- 
senting opinion  in  Adams  Express  Co.  v.  Ohio,  165  U.  S.  234,  41  L.  Ed. 
700,  17  Sup.  Gt.  314,  majority  upholding  State  tax  on  telegraph  and 
express  companies;  Hynes  v.  Briggs,  41  Fed.  ^70,  arguendo. 

Distinguished  in  Commonwealth  v.  Pennsylvania  Coal  Co.,  197  Pa.  St. 
554,  47  Atl.  741,  holding  domestic  corporation  not  entitled  to  deduction 
from  capital  stock  of  realty  mortgages  in  other -States,  being  but  securi- 
ties for  the  debt;  United  States  v.  Hopkins,  82  Fed.  540,  holding  live- 
stock trading  association  an  unlawful  combination;  Jamieson  v.  Indiana 
Natural  Gas  etc.  Co.,  128  Ind.  581,  28  N.  E.  84,  upholding  regulation  of 
transportation  of  natural  gas  under  police  power;  dissenting  opinion  in 
General  Oil  Co.  v.  Grain,  209  U.  S.  236,  52  L.  Ed.  768,  28  Sup.  Ct.  475, 
majority  holding  oil  destined  for  interstate  shipment  but  deposited  at 
distributing. center  may  be  taxed  by  State;  dissenting  opinion  in  In  re 
Wilson,  8  Mackey  (D.  C),  368,  12  L.  R.  A.  624,  majority  holding  one 
peddling  goods  for  foreign  house  is  required  to  have  peddler's  license. 

Constitutionality    of    State    regulations    of    interstate    commerce. 
Note,  27  Am.  St  Rep.  548,  560. 
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Situs  of  personal  property  for  the  purpose  of  taxation.    Note,  62 
Am.  St.  Rep.  449,  474. 

State  taxation  of  property  delayed  during  transit  between  States  as 
taxation  of  interstate  commerce.    Note,  6  Ann.  Cas.  1019 

A  State  taxing  law  is  not  invalid  as  to  coal  imported  ftom  and  owned 
by  citizen  of  another  State,  because  denying  equal  privileges  and  inminnitles 
guaranteed  by  tlie  Federal  Oonstltutlon. 

Approved  in  Union  etc.  Transit  Co.  v.  Kentucky,  199  U.  S.  206,  50 
L.  Ed.  154,  26  Sup.  Ct.  36,  due  process  of  law  is  denied  Kentucky  cor- 
poration by  tax  under  Ky.  Stats.,  §  4020,  upon  its  rolling  stock  perma- 
nently located  in  other  States  and  employed  there  in  prosecution  of  its 
business. 

Taxation  of  corporate  franchises.    Note,  57  L.  B.  A.  79. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
661,  663,  664. 

Miscellaneous.  Cited  in  Arkansas  v.  Kansas  etc.  Coal  Co.,  96  Fed. 
355,  and  Tennessee  v.  Union  &  Planters'  Bank,  152  U.  S.  460,  88  L.  Ed. 
514,  14  Sup.  Ct.  656,  as  to  removal  of  causes. 

114  U.  S.  636-642,  29  L.  Ed.  261,  5  Sup.  Ct.  1104,  PROVIDENT  SAVINGS 
LIFE  AS8UB.  80C.  y.  FORD. 

In  suit  on  Judgment  obtained  in  another  State,  it  is  no  ground  for  re- 
moval that  it  was  colorably  assigned  to  citizen  of  domestic  State  to  prevent 
removal  thereof  by  defendant. 

Approved  in  Bankers'  Mutual  Casualty  Co.  v.  Minneapolis  etc.  R.  Co., 
192  U.  S.  384,  48  L.  Ed.  490,  24  Sup.  Ct.  329,  holding  plaintiff  relying 
on  principles  of  general  law,  judgment  Circuit  Court  of  Appeals  is  final, 
railway  company  being  sued  for  negligently  losing  registered  package; 
Chesapeake  &  0.  R.  R.  Co.  v.  Dixon,  179  U.  S.  138,  45  L.  Ed.  125,  21 
Sup.  Ct.  70,  holding  railroad  company,  and  two  employees  of  plaintiff's 
State,  cannot  remove,  being  sued  for  negligently  killing  person  at  cross- 
ing, diverse  citizenship  wanting;  Bryce  v.  Southern  R.  Co.,  122  Fed. 
711,  holding  plaintiff's  joining  engineer  and  conductor,  both  being  -of 
plaintiff's  State,  did  not  prevejit  railroad,  citizen  of  another  State,  from 
removing  cause;  Wells  v.  Western  Union  Tel.  Co.,  144  Iowa,  612,  188 
Am.  St.  Rep.  317,  24  L.  R.  A.  (N.  S.)  1045,  123  N.  W.  374,  holding  evi- 
dence  did  not  show  that  claim  against  telegraph  company  was  colorably 
assigned ;  Schwyhart  v.  Barrett,  145  Mo.  App.  348,  130  S.  W.  392,  hold- 
ing suit  against  railroad  company  and  employees,  not  removable;  Oak- 
ley V.  Goodnow,  118  U.  S.  44,  80  L.  Ed.*  62,  6  Sup.  Ct.  944,  Carson  v. 
Dunham,  121  U.  S.  426,  80  L.  Ed.  994,  7  Sup.  Ct.  1032,  Leather  Manu- 
facturers* Bank  v.  Cooper,  120  U.  S.  781,  80  L.  Ed.  818,  7  Sup.  Ct.  778, 
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and  Vimont  v.  Chicago  etc.  Ry.  Co.,  69  Iowa,  301,  28  N.  W.  612,  all 
following  rule ;  Dow  v.  Bradstreet  Co.,  46  Fed.  826,  on  removal  petition 
by  one  defendant,  he  may  show  another  to  have  been  fraudulently 
joined ;  Bowley  v.  Richmond  etc.  R.  R.  Co.,  110  N.  C,  318,  14  S.  E.  778, 
denying  removal  by  one  defendant  of  nonseparable  action;  Carson  v. 
Dunham,  149  Mass.  56, 14  Am.  St  Rep.  400,  8  L.  R.  A.  205,  20  N.  E.  314, 
holding  colorable  transfer  to  defeat  Federal  jurisdiction,  not  gtound  for 
injunction  in  Massachusetts  court. 

In  suit  on  a  judgment^  fact  that  Judgment  was  obtained  in  Federal 
court  does  not  make  suit  one  arising  under  Federal  laws,  and  so  removable. 
Approved  in  Kinney  v.  Pljmiouth  Rock  Squab  Co.,  241  U.  S.  653,  60 
L.  Ed.  1223,  36  Sup.  Ct.  723,  following  rule;  Bagley  v.  General  Fire 
Extinguisher  Co.,  212  U.  S.  480,  58  L.  Ed.  613,  29  Sup.  Ct.  341,  holding 
complaint  invoking  full  faith  and  credit  for  judgment  of  other  State 
is  not  within  Federal  jurisdiction;  Gableman  v.  Peoria,  D.  &  R.  R.  Co., 
179  U.  S.  340,  45  L.  Ed.  223,  21  Sup.  Ct.  173,  holding  bare  fact  that  re- 
ceiver was  appointed  by  Federal  court  does  not  make  all  cases  against 
him  come  under  Federal  Constitution  or  laws;  Alabama  etc.  Ry.  Co.. v. 
American  Cotton  Oil  Co.,  229  Fed.  22,  holding  fact  that  law  under  which 
suit  arose  has  been  decided  will  not  defeat  removal;  Miller  v.  Illinois 
Cent.  R.  Co.,  168  Fed.  985,  and  Clark  v.  Southern  Pac.  Co.,  175  Fed. 
126,  both  holding  suit  under  Federal  Liability  Act  is  not  necessarily 
one  arising  under  laws  of  United  States ;  Marrs  v.  Felton,  102  Fed.  777, 
holding  where  receiver  is  appointed  by  Federal  court  and  joined  with 
codefendant,  having  no  right  of  removal,  controversy  not  being  sepa- 
rable, receiver  cannot  remove ;  Gablenian  v.  Peoria  etc.  R.  Co.,  101  Fed. 
5,  41  C.  C.  A.  160,  holding  action  against  receiver  of  railroad  for  per- 
sonal injury  cannot  be  removed  from  State  simply  because  he  was 
appointed  by  Federal  court ;  Nichols  v.  Chesapeake  etc.  Ry.  Co.,  127  Ky. 
320, 17  L.  E.  A.  (N.  S.)  861, 105  S.  W.  483,  holding  suit  in  which  Safety 
Appliance  Act  was  drawn  in  issue  is  removable ;  Shellenbarger  v.  Fewel, 
34  Okl.  83,  124  Pac.  619,  holding  suit  regarding  title  to  Indian  lands 
is  not  one  arising  under  laws  of  United  States;  Carson  v.  Dunham,  121 
U.  S.  428,  429,  30  L.  Ed.  994,  7  Sup.  Ct.  1033,  Metcalf  v.  Watertown,  128 
U.  S.  588,  32  L.  Ed.  544.  9  Sup.  Ct.  114,  and  Pope  v.  Louisville  etc.  Ry. 
Co.,  173  U.  S.  580,  43  L.  Ed.  814,  19  Sup  Ct.  502,  all  following  rule ; 
Starin  v.  New  York,  115  U.  S.  257,  29  L.  Ed.  390,  6  Sup.  Ct.  31,  deny- 
ing that  extent  of  New  York  ferry  rights  raised  Federal  question; 
Kansas  v.  Bradley,  26  Fed.  289,  remanding  case  questioning  prohibition 
law;  Arkansas  v.  Kansas  etc.  Coal  Co.,  96  Fed.  355,  357,  bill  to  prevent 
influx  of  railroad  employees  raises  Federal  commerce  question;  King  v. 
Lawson,  84  Fed.  210,  bill  by  homestead  entiyman  to  protect  his  posses- 
sion, held  not  of  Federal  cognizance;  Pacific  Gas  Imp.  Co.  v.  EUert,  64 
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Fed.  429,  denying  Cirenit  Court's  jurisdiction  on  bill  alleging  defend- 
ants would  rely  on  Federal  law;  Walker  v.  Windsor  Nat.  Bank,  56  Fed. 
SO,  5  C.  C.  A.  421,  allowing  removal  of  suit  on  national  bank  cashier's 
bond;  Tate  v.  Douglas,  113  N.  C.  195,  18  S.  E.  203,  suit  on  Federal  re- 
ceiver's bond  does  not  raise  Federal  question;  Tennessee  v.  Union 
&  Planters'  Bank,  152  U.  S.  460,  88  L.  Ed.  614,  14  Sup.  Ct.  656, 
arguendo. 

Distinguished  in  American  Surety  Co.  ▼.  Schultz,  237  U.  S.  161,  59 
L.  Ed.  894,  35  Sup.  Ct.  525,  holding  suit  on  supersedeas  bond  is  within 
jurisdiction  of  Federal  court;  Pullman's  Palace  Car  Co.  v.  Washburn,  66 
Fed.  793,  Federal  court  has  jurisdiction  of  ancillary  proceedings,  irre- 
spective of  citizenship. 

Miscellaneous.  Cited  in  Tullock  v.  MulVane,  184  U.  S.  508,  518,  46 
L.  Ed.  655,  668,  22  Sup.  Ct.  376,  380,  holding  question  of  liability  on 
injunction  bond  given  in  Federal  proceedings,  certain  stipulations  dis- 
missing portion  of  case  constitutes  Federal  question  reviewable  by 
Supreme  Court,  writ  of  error;  Belt  v.  United  States,  4  App.  D.  C.  30, 
holding  trial  by  jury  may  be  waived  in  criminal  case. 

114  U.  8.  642-663,  29  L.  Ed.  250,  5  Sup.  Ct.  1148,  EX  PARTE  BEOOEL. 

Bevised  Statutes,  sections  5278,  5279,  respecting  extradition  of  one  ac- 
cused of  treason,  felony  "or  other  crime,**  extends  to  one  accused  of  a  mis- 
demeanor, as  do  also  the  words  of  Oonstitution  upon  same  snhjectw 

Approved  in  Knox  v.  State,  164  Ind.  234,  108  Am.  St.  Bep.  291,  73 
N.  E.  268,  fugitive  from  justice  extradited  on  specific  charge  may  be 
tried  on  different  charge  without  being  afforded  opportunity  to  return 
to  State  from  which  he  was  extradited;  Ex  parte  Dickson,  4  Ind.  Ter. 
491,  69  S.  W.  947,  holding  judge  of  Indian  Territory  has  right  to  extra- 
dite persons  taking  refuge  there;  In  re  Walker,  61  Neb.  813,  86  N.  W. 
613,  holding  prisoner  held  under  process  in  due  form  upon  judgment 
cannot  obtain  discharge  by  habeas  corpus  unless  judgment  is  void; 
Ex  parte  Bergman,  60  Tex.  Cr.  19,  130  S.  W.  180,  holding  extradition 
extends  to  one  convitted  as  well  as  one  sought  for  crime;  Barranger  t. 
Baum,  103  Ga.  476,  68  Am.  St  Rep.  122,  30  S.  E.  628,  following  rule; 
Lascelles  v.  Georgia,  148  U.  S.  642,  37  L.  Ed.  661,  13  Sup.  Ct.  689,  de- 
fendant, after  surrender  to  demanding  State,  has  no  immunity  from 
charge  for  another  crime  than  that  of  the  requisition. 

What  constitutes  '* crime"  for  which  offender  is  subject  to  inter- 
state extradition.    Note,  Ann.  Oaa.  19120,  1298. 

Fugitives  subject  to  extradition.    Note,  28  L.  B.  A.  290. 

FogltlYe  18  entitled  to  Insist  upon  proof,  before  (Sovemor  of  asylum 
State,  that  he  was  within  the  demanding  State  at  time  of  alleged  cxime^ 
and  snhiequently  withdrew  thereftom. 
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Approved  in  Hyatt  t.  Cockran,  188  U.  S.  713,  718,  47  L.  Ei  662,  664, 
23  Sup.  Ct.  459,  461,  holding  extradition  warrant  issued  by  Governor 
of  State  is  but  prima  facie  sufficient  to  hold  the  accused,  who  may  prove 
otherwise  under  habeas  corpus;  Bruce  v.  Rayner,  124  Fed.  483,  62 
C.  C.  A.  501,  holding  Governor's  decision  of  demanding  State  is  merely 
prima  facie  evidence  though  same  may  not  be  reversed  by  court ;  United 
States  V.  Yarborough,  122  Fed.  299,  holding  one  arrested  for  removal 
to  another  district  has  a  right  to  resist  application,  being  entitled  to  sea- 
sonable notice  of  time  and  place  of  hearing;  Katyuga  v.  Cosgrove,  67 
N.  J.  L.  214,  50  Atl.  680,  holding  whether  defendant  is  fugitive  and 
subject  to  extradition,  is  question  for  executive  authority  where  de- 
mand is  made;  Commonwealth  v.  Superintendent  etc.  County  Prison, 
220  Pa.  404,  21  L.  R.  A.  (N.  S.)  939,  69  Atl.  917,  holding  identity  of 
fugitive  is  question  of  habeas  corpus ;  In  re  White,  55  Fed.  58,  5  C.  C.  A. 
29,  but  holding  guilt  or  innocence  of  accused  cannot  be  investigated; 
State  V.  Hall,  115  N.  C.  814,  44  Am.  St.  Rep.  503,  28  L.  R.  A.  291,  20 
S.  E.  730  (and  see  dissenting  opinion  in  115  N.  C.  823,  44  Am.  St.  Rep. 
509,  28  L.  R.  A.  294,  20  S.  E.  733,  note),  one  firing  a  bullet  into  a  State^ 
but  never  actually  there,  is  not  an  extraditable  fugitive. 

Distinguished  in  ix  parte  Chung  Kin  Tow,  218  Fed.  186,  and  Petti- 
bone  V.  Nichols,  203  U.  S.  204,  7  Ann.  Cas.  1047,  51  L.  Ed.  153,  27  Sup. 
Ct.  Ill,  both  holding  accused  is  not  entitled  to  hearing  before  Governor; 
Matter  of  Application  of  Shoemaker,  25  Cal.  App.  559,  144  Pac.  988, 
holding  where  affidavits  show  prisoner  could  not  have  been  in  State  at 
time  of  commission  of  offense,  habeas  corpus  will  be  allowed. 

State  has  power  to  establish  forms  of  dvll  and  criminal  process  In  Its 
own  courts,  subject  only  to  Federal  constitutional  provisions  protecting  life, 
liberty  and  property;  consequently,  in  extradition  proceedings,  it  may  not 
be  objected  that  indictment  is  not  technically  correct,  if  'substantially  ac- 
cording to  laws  of  demanding  State. 

Approved  in  Innes  v.  Tobin,  240  U.  S.  131,  133,  60  L.  Ed.  564,  565, 
36  Sup.  Ct.  292,  holding  accused  has  no  right  of  return  to  asylum  State 
after  trial  and  acquittal  in  demanding  State;  Rogers  v.  Peck,  199  U.  S. 
434,  50  L.  Ed.  260,  26  Sup.  Ct.  87,  reprieve  by  Governor  of  State  post- 
poning execution  of  death  sentence  granted  for  purpose  of  appeal  to 
United  StSites  Supreme  Court,  is  not  proceeding  against  prisoner  within 
meaning  of  U.  S.  Rev.  Stats.,  §  766,  as  amended  by  act  March  3,  1893 ; 
Benson  v.  Henkel,  198  U.  S.  10,  49  L.  Ed.  922,  25  Sup.  Ct.  569,  objec- 
tion to  indictment  charging  violation  of  U.  S.  Rev.  Stats.,  §  5451,  in 
bribing  two  Federal  officials  to  reveal  contents  of  certain  report,  are 
not  available  before  United  States  commissioner;  Munsey  v.  Clough,  196 
U.  S.  373,  49  L.  Ed.  517,  25  Sup.  Ct.  282,  where  accused  was  charged 
with  crime  of  uttering  forged  instrument  in  Massachusetts  on  hearing 
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before  Governor  of  N.  H.  to  secure  her  release  from  extradition,  the 
indictment  was  considered  sufficient;  Reed  v.  United  States,  224  Fed. 
381,  140  C.  C^  A.  64,  refusing  to  consider  technicalities  of  indictment; 
Ex  parte  Pierce,  155  Fed.  666,  holding  court  will  not  inquire  into  suffi- 
ciency of  indictment  charging  false  swearing;  In  re  Strauss,  126  Fed. 
330,  63  C.  C.  A.  99,  holding  under  Rev.  Stats.,  §  5278,  extradition  pro- 
ceedings need  not  be  based  upon  indictment,  but  Governor  may  charge 
person  by  affidavit ;  People  v.  Nolan,  144  Cal.  80,  77  Pac.  776,  Pen.  Code, 
§  971,  as  amended.  Laws  1880,  providing  that  no  other  facts  need  be 
alleged  in  indictment  against  accessory  before  the  fact  than  are  re- 
quired in  indictment  against  his  principal,  is  not  unconstitutional; 
Wheeler  v.  Palmer,  42  App.  D.  C.  398,  holding  indictment  charging 
offense  in  language  of  statute  is  sufficient;  Hayes  v.  Palmer,  21  App. 
D.  C.  458,  holding  charge  of  gambling  will  be  construed  to  mean  gaiiiing; 
State  V.  Jack,  69  Kan.  392,  1  L.  R.  A.  (N.  S.)  167,  76  Pac.  913,  pro- 
ceeding before  district  judge  upon  application  of  county  attorney  under 
§  10,  c.  265,  p.  485,  Laws  1897,  to  take  testimony  relative  to  isolation 
of  "anti-trust  law,"  is  valid;  Ex  parte  Kuhns,  36  Nev.  492,  50  L.  R.  A. 
(N.  S.)  507,  137  Pac.  85,  holding  accused  cannot  complain  that  indict- 
ment under  which  he  was  first  arrested,  charged  an  offense  within  stat- 
ute of  limitations;  Ex  parte  Lewis,  34  Nov.  39,  115  Pac.  731,  allowing 
extradition  for  offense  of  failure  to  provide;  State  v.  Clough,  71  N.  H. 
598,  599,  601,  602,  604,  53  Atl.  1089,  1090,  holding  evidence  before  the 
Governor  being  sufficient  supporting  finding  that  prisoner  is  fugitive, 
warrant  need  not  contain  such  finding;  People  v.  Hyatt,  172  N.  Y.  183, 
92  Am.  St.  Rep.  709,  64  N.  E.  826,  holding  one  accused  of  crime  in  an- 
other State  will  not  be  surrendered  in  extradition  proceedings  if  not 
in  demanding  State  at  time  of  crime;  In  re  Renshaw,  18  S.  D.  37,  99 
N.  W.  84,  Iowa  statute  providing  tKat  if  mortgagor  of  personal  prop- 
erty shall  sell  it  without  mortgagee's  consent,  he  shall  be  guilty  of  lar- 
ceny, covers  case  of  sale  in  Iowa,  though  mortgage  was  executed  and 
recorded  in  another  State;  Armstrong  v.  Van  De  Vanter,  21  Wash.  686, 
59  Pac.  512,  holding  on  habeas  corpus  on  requisition  of  fugitive  from 
another  State,  it  is  duty  of  court  to  determine  whether  indictment  suffi- 
ciently charged  a  crime;  Brown  v.  New  Jersey,  175  U.  S.  175,  41  L.  Ed. 
121,  20  Slip.  Ct.  78,  upholding  New  Jersey  law  as  to  struck  jury; 
Pearce  v.  Texas,  155  U.  S.  313,  39  L.  Ed.  167,  15  Sup.  Ct.  117,  technical' 
sufficiency  of  indictments  not  open  on  habeas  corpus;  Ex  parte  Pearce, 
32  Tex.  Cr.  305,  307,  23  S.  W.  16,  17,  holding  indictment  sufficient  under 
laws  of  demanding  State;  Barranger  v.  Baum,  103  Ga.  475,  68  Am.  St. 
Rep.  122,  30  S,  E.  528,  construing  extradition  warrant  and  indictment; 
dissenting  opinion  in  The  Robert  W.  Parsons,  191  U.  S.  45,  48  L.  Ed. 
S5,  24  Sup.  Ct.  8,  majority  holding  enforcement  lien  in  rem  for  repair- 
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ing  canal-boat  plying  on  Erie  Canal  wholly  within  jurisdiction  of  admir- 
alty, not  enforceable  in  State  courts  of  New  York. 

Sufficiency  of  "affidavit  made  before  magistrate '*  within  Federal 
statute  relating  to  interstate  extradition.  Note,  16  Ann.  Oas. 
IIOL 

Papers  necessary  for  surrender  of  fugitives  from  justice.  Note, 
28  L.  B.  A.  808. 

EzecutlYe  of  asylum  State  may  require  competent  proof  tbat  accused 
lfl»  in  fact,  a  fugitive  from  Justice  of  demanding  State. 

Approved  in  Hughes  v.  Pflanz,  138  Fed.  984,  71  C.  C.  A.  234,  where 
person  had  been  convicted  of  crime  in  Indiana  and  when  wanted  was 
found  in  Kentucky,  he  was  a  fugitive  from  justice;  In  re  Bruce,  132 
Fed.  391,  where  petitioner  committed  crime  of  bigamy  in  New  Jersey, 
about  five  years  before  his  arrest  in  Maryland,  and  had  resided  in  New 
Jersey  about  eighteen  months  after  commission  of  crime,  and  laws  of 
New  Jersey  provided  that  persons  must  be  indicted  within  two  years 
after  commission  of  offense,  the  indictment  was  not  barred;  State  v. 
Clough,  72  N.  H.  179,  67  L.  R.  A.  946,  55  Atl.  655,  on  application  for 
requisition  to  Governor  of  New  Hampshire,  copy  of  affidavit  certified 
by  Governor  of  Massachusetts,  averring  that  accused  had  fled  from 
Massachusetts,  was  sufficient  to  warrant  finding  that  accused  was  a  fugi- 
tive; Cook  V.  Hart,  146  U.  S.  193,  36  L.  Ed.  989,  13  Sup.  Ct.  43,  on 

,  habeas  corpus  in  Federal  court,  after  surrender  to  demanding  State; 

'*Webb  V.  York,  79  Fed.  620,  621,  25  C.  C.  A.  133,  requisition  cannot  be 
denied  if  indictment  sufficient  under  laws  of  demanding  State. 

Ground  on  which  one  State  may  refuse  to  surrender  a  person  de- 
manded by  the  authorities  of  another.  Note,  68  Am.  St.  Rep. 
132. 

On  habeas  corpus,  Supreme  Court  refused  to  order  release  of  accused, 
whose  extradition  had  been  granted  by  Governor  of  asylum  State,  where 
proofs  made  out  a  prima  facie  case,  though  not  as  full  as  might  properly 
have  been  required. 

Approved  in  Marbles  v.  Creecy,  2lf  U.  S.  68,  54  L.  Ed.  95,  30  Sup.  Ct. 
32,  holding  Governor  of  asylum  State  need  not  give  accused  notice  of 
hearing;  State  of  New  York  v.  Bingham,  211  U.  S.  474,  53  L.  Ed.  289, 
29  Sup.  Ct.  190,  holding  Porto  Rico  is  territory  and  may  make  requisi- 
tion for  extradition  of  territory;  State  of  Illinois  v.  Pease,  207  U.  S. 
108,  52  L.  Ed.  125,  28  Sup.  Ct.  58,  holding  affidavits  that  accused  was  in 
another  State  at  time  of  commission  of  crime  will  not  defeat  extradi- 
tion; Appleyard  v.  Massachusetts,  203  U.  S.  227,  229,  7  Ann.  Oas.  1078, 
51  L.  Ed.  163,  164,  27  Sup.  Ct.  122,  holding  want  of  knowledge  on  part 
of  accused  that  he  had  committed  crime  before  leaving  State  will  not 
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defeat  extradition;  Ex  parte  Ejranse,  228  Fed.  550,  holding  executive 
of  territory  bears  same  rights  as  Governor  of  State ;  Ex  parte  Graham, 
216  Fed.  815,  holding  fact  that  crime  was  not  completed  until  after 
departure  will  not  defeat  extradition;  Tiberg  v.  Warren,  192  Fed.  466, 
112  C.  C.  A.  596,  holding  no  certificate  is  necessary  as  to  authority  of 
grand  jury  or  officer  sent  after  accused;  Ex  parte  Flack,  88  Kan.  632, 
Ann.  Gas.  1914B,  789,  47  L.  R.  A.  (N.  S.)  807, 129  Pac.  547,  holding  per- 
son may  be  tried  for  other  criijne  than  that  for  which  he  was  extradited ; 
Ex  parte  Duddy,  219  Mass.  550,  107  N.  E.  365,  holding  affidavit  not 
defective  because  it  asserts  accused  "a  fugitive";  State  v.  Langum,  126 
Minn.  40,  147  N.  W.  709,  and  Ross  v.  Crofutt,  84  Conn.  372,  Ann.  Gas. 
1912G,  1295,  80  Atl.  91,  both  holding  Governor's  warrant  prima  facie 
evidence  that  accused  is  wanted;  Ex  parte  Walten,  106  Miss.  444,  64 
South.  3,  holding  where  evidence  is  conflicting  as  to  whether  accused 
was  in  State  at  time  of  commission  of  crime  habeas  corpus  should  be 
denied ;  People  v.  Bingham,  189  N.  Y.  128,  81  N.  E.  774,  holding  terri- 
tory of  Porto  Rico  could  extradite  one  fleeing  to  New  York ;  In  re  Tod, 
12  S.  D.  393,  76  Am.  St.  Rep.  620,  81  N.  W.  639,  holding  on  hearing 
writ  habeas  corpus  prisoner  held  by  extradition  warrant,  court  is  bound 
to  inquire  into  validity  of  all  proceedings;  Roberts  v.  Reilly,  116  U.  S. 
96,  29  L.  Ed.  549,  6  Sup.  Ct.  300,  presumption  is  in  favor  of  Governor's 
findings;  Whitten  v.  Tomlinson,  160  U.  B.  245,  40  L.  Ed.  418,  16  Sup. 
Ct.  303,  warrant  of  extradition  and  indictment  make  out  prima  facie 
case;  Ex  parte  Brown,  28  Fed.  654,  655,  courts  will  not  overrule  Gov- 
ernor's decision  except  for  clear  error;  In  re  Cook,  49  Fed.  843,  exe- 
cutive warrant  is  prima  facie  evidence  of  flight;  Ex  parte  Whitten,  67 
Fed.  231,  one  extradited  will  not  be  discharged  by  Federal  court  on 
habeas  corpus,  in  advance  of  hearing  by  State  court;  In  re  Huse,  79 
Fed.  307,  25  C.  C.  A.  1,  Federal  courts  ought  to  interfere  by  habeas 
corpus  only  in  extreme  cases ;  Ex  parte  Dawson,  83  Fed.  308,  28  C.  C.  A. 
354,  extradition  warrant,  reciting  receipt  of  requisition  and  indictment, 
**in  due  form,"  is  sufficient;  In  re  Bloch,  87  Fed.  983,  requisition  by 
Governor  of  demanding  State  and  copy  of  indictment  are  necessary; 
Kurtz  V.  State,  22  Fla.  43,  1  Am.  St.  Rep.  176,  affidavit  distinctly  char- 
ging offense  cannot  be  impeached  by  the  accused.  Governor  of  request- 
ing State  is  judge  of  its  authenticity;  Hackney  v.  Welch,  107  Ind.  259, 
8  N.  E.  144,  Governors  need  certify  only  that  papers  are  authenticated, 
not  genuine;  Drinkall  v.  Spiegel,  68  Conn.  448,  36  L.  R.  A.  488,  36  Atl. 
832,  a  paroled  prisoner  permitted  to  leave  the  State,  is  a  fugitive ;  Bar- 
ranger  V.  Baum,  103  Ga.  475,  477,  68  Am.  St.  Rep.  122,  124,  30  S.  E.  528, 
529,  indictment  and  warrant  in  due  form  make  out  prima  facie  case; 
In  re  Sylvester,  21  Wash.  268,  57  Pac.  831,  holding  warrant  and  requisi- 
tion sufficient ;  In  re  Fitton,  45  Fed.  474,  arguendo. 


114  U.  S.  654-663         NOTES  ON  U.  S.  REPORTS.  1168 

Extradition  proceedings.    Note,  112  Am.  St  Rep.  110,  119,  121,  1^2, 
129,  132,  134. 

Review  by  courts  of  executive  action  in  interstate  extradition  pro- 
ceedings.   Note,  3  Ann.  Gas.  877. 

Court's  right  to  examine  sufficiency  of  papers  on  which  extradi- 
tion demanded.    Note,  11  L.  R.  A.  (N.  S.)  427. 

114  U.  S.  654-66^.  29  L.  Ed.  226,  5  Sup.  Ct.  1127,  CANAL  &  CI.AIBOBNE 
STREETS  R.  R.  OO.  V.  HART. 

Affidavit  for  removal  for  local  prejudice,  sworn  to  ten  days  before  suit 
was  filed  in  State  court,  and  averring  that  affiant  'Is  the  plaintiff  in  the 
case  of,'^  etc.,  held  sufficient. 

Approved  in  Holton  v.  Helvetia-Swiss  Fire  Ins.  Co.,  163  Fed.  661, 
holding  averment  of  citizenship  may  be  made  on  information  and  belief. 

Removal  petition,  showing  facts  making  out  case  for  removal  under  act 
of  1875,  is  not  rendered  abortive  by  allegation  that  removal  was  asked 
under  Revised  Statutes,  section  6S9. 

Approved  in  Whelan  v.  New  York  etc.  R.  Co.,  35  Fed.  863,  1  L.  R.  A. 
74,  distinguishing  between  formal  and  jurisdictional  requirements. 

Absence  of  oath  to  removal  petition  is  only  an  informality,  and  waived 
bjr  failure  to  object. 

Cited  in  dissenting  opinion,  Dunn  v.  Burlington  etc.  Ry.,  35  Minn.  83, 

84,  27  N.  W.  463,  454,  arguendo. 

State  law  authorizing  fl.  fa.  against  a  city  upon  Judgment  against  it, 
is  a  remedy  enforceable  upon  similar  Judgment  in  Circuit  Court  in  a  common- 
law  cause,  under  Revised  Statutes,  section  916. 

Approved  in  Randolph  v.  Tandy,  98  Fed.  942,  39  C.  C.  A.  351,  hold- 
ing after  service  of  garnishment  writ,  it  is  unlawful  for  garnishee  to 
pay  any  debt  to  defendant  or  deliver  to  him  any  effects. 

Louisiana  special  act  of  1870,  prohibiting  fl.  fa,  against  city  of  New 
Orleans  to  enforce  payment  of  money  Judgments,  was  not  in  force  proprio 
vigore,  in  the  Circuit  Court,  and  a  Judgment  creditor  might  proceed  against 
that  city  by  fi.  fa.,  under  the  general  statute  authorizing  it,  as  provided  in 
Revised  Statutes,  section  916. 

Approved  in  Mutual  Reserve  Fund  Life  Assn.  v.  Phelps,  190  U.  S. 
159,  47  L.  Ed.  995,  23  Sup.  Ct.  710,  holding  proceedings  are  not  remov- 
able merely  because  of  supplementary  proceedings,  State  regarding 
same  but  continuation  of  action,  to  aid  judgment  execution;  Central 
Trust  Co.  V.  Chicago  etc.  R.  Co.,  224  Fed.  708,  140  C.  C.  A.  246,  holding 
trustee  of  mortgage  suing  for  receiver  is  not  ancillary  to  previous  suit 
to  foreclose,  but  a  separate  proceeding;  Hudson  v.  Wood,  119  Fed.  770, 
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holding  Rev.  Stats.,  §  916  (U.  S.  Gomp.  Stats.  1901,  p.  681),  providing 
for  enforcement  of  common-law  judgments  in  Federal  court  same  as 
in  States,  does  not  embrace  equitable  remedies  by  State  statute;  United 
States  V.  Capdevielle,  118  Fed.  813,  55  C.  C.  A.  421,  holding  Act  La.  No. 
5,  Ex.  Sess.  1870,  prohibiting  mandamusing  collection  of  judgments 
against  New  Orleans,  not  binding  on  Federal  courts  under  Rev.  Stats., 
§  716,  U.  S.  Comp.  Stats.  1901,  p.  580. 

Assignments  of  error  respecting  questions  not  saved  by  bill  of  ex- 
ceptions at  Jury  trial,  cannot  be  considered  on  error. 

Approved  in  Andrews  v.  United  States,  224  Fed.  419, 139  C.  C.  A.  646, 
holding  denial  of  motion  for  arrest  of  judgment  cannot  be  reviewed  on 
writ  of  eror;  Columbus  Const.  Co.  v.  Crane  Co.,  101  Fed.  57,  41  C.  C.  A. 
189,  holding  rule  10,  Circuit  Court  of  Appeals,  Seventh  Circuit,  does 
not  require  the  different  grounds  of  objection  to  be  enumerated  in  the 
exceptions ;  Price  v.  United  States,  14  App.  D.  C.  404,  holding  no  error 
where  attorney  disclaims  any  objectionable  meaning  in  his  argument; 
State  V.  Clark,  36  Nev.  485,  135  Pac.  1087,  holding  no  error  for  court  to 
call  in  jury  and  urge  them  to  reach  verdict;  Alexander  v.  United  States, 
138  U.  S.  355,  34  L.  Ed.  956,  11  Sup.  Ct.  351,  error  in  selecting  jury 
waived  by  failure  to  make  objection  until  motion  for  new  trial. 

Miscellaneous.  Cited  in  Chase  v.  Erhardt,  198  Fed.  310,  holding 
court  may  extend  time  for  filing  of  record  on  removal. 

114  U.  S.  663-705,  29  L.  Ed.  281,  5  8up.  Ot.  974, 1098,  TENNESSEE  BOND 
OASES.       ^ 

Statutory  lien  created  by  Tennessee  act  of  1852,  upon  property  of  call< 
roads  aided  by  grant  of  State  bonds,  accrued  only  to  tlie  State,  not  the 
bondholders;  hence,  after  repudiation  of  debt  by  State,  bondholders  could 
not  enforce  It  against  railroads. 

Approved  in  Weil  v.  Alabama  State  Land  Co.,  175  Fed.  257,  259, 
applying  principle  to  issue  of  bonds  by  State  of  Tennessee;  Cunning- 
ham V.  Macon  etc.  R.  R.  Co.,  156  U.  S.  420,  39  L.  Ed.  476,  15  Sup.  Ct. 
365,  holding  bondholders  not  entitled  to  lien  reserved  by  Georgia  in 
railroad  loan  of  1866, 
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